TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER ThrM, tere 


No, 37- S038 


CYRUS H. McCORMICK AND NETTIE FOWLER McCOR- 
MICK, EXECUTOR AND EXAECUTRIX OF CYRUS H. 
McCORMICK, DECEASED, LEANDER J. McCORMICK, 
AND ROBERT H. McCORMICK, APPELLANTS, 


Us . 


PETER WHITMER, ADMINISTRATOR OF HUGH GRAHAM, 
DECEASED. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS 


FILED OCTOBER 12, 1885. 


ya 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 379. 


CYRUS H. McCORMICK AND NETTIE FOWLER McCOR- 
MICK, EXECUTOR AND EXECUTRIX OF CYRUS H. 
McCORMICK, DECEASED, LEANDER J. McCORMICK, 
AND ROBERT H. McCORMICK, APPELLANTS, 


US. 


PETER WHITMER, ADMINISTRATOR OF HUGH GRAHAM, 
DECEASED. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS. 


IN DEX. 
Original. Print. 
ED sic nnimenngenentinainmatatiaman 
I 
Bill of complaint 
Subpeena - 
I il 
Appearance for defendants__~.._ ~~~ 
| eee cee omens 
Order granting leave to amend bill_--. 
EE RS era ae ae 
Answer to amended bill 
SONNGNOEE cciccratmneciinns ipilatieciaile 
Order granting leave to amend answer 
Order substituting solicitor for defendants- 
Order extending time to take proofs EO 
Order granting leave to file amendment to answers, 
FN i eR oe ea 
Order extending time to take proofs ..................... 
8 | Le ene 2 ae 
‘Exhibit 1’’—Affidavit of Frank Bramer ._ ---. 


Jupp & DETWEILER, PRINTERS, WASHINGTON, FEBRUARY 7, 1888. 


II INDEX. 
ENIONs A---EMARTOM 2.200 cccecnmececaseceses 
Exhibit le—Afidavit of Albert Bramer ...................... 
2— oe Lewis Bramer_. LL TE 
3— oe Xe S| Aen oan 
4 66 ESSE go om iad 
4a— ts O. Welshymer and L. Sturts - an 


5—Assignment of Graham to Graham, Werden & W. er- 
ES ae 

6— Affidavit of Harvey L. Hopkins -........---------- 
ELLA DTT RN OR ALA TT 
EE iscencenaniipianieili 

FIC ER MIAO ATC RE TO alicia 
I wnnmdeimnntipeseniinnmennomaians 
il si actin aiid iamsal iad 

Aives® B. GeaROMh..«o.cencoce EOE Cee a ee Aen roern 4 


I UIE cc cicistiesith meinen oeeninuiaeiin cites ncenenmaiiiay ingen 

Exhibit Bramer Letters—Letter of Frank Bramer to Banning & 
oo SE 

Exhibit Bramer Affidavits—Affidavit of Frank ~ Barber and 
ee EE kc ticemnninneene 

Affidavit of Geo. W. Way --------- 


Affidavit of Lewis Bramer 
Een GE MROUNOU TUG POMORTUID occ ce ccccccienecownsces wee 
Opinion of Judge Drummond delivered March 13, 1880 ___---- slat 
Interlocutory decree_-_-_--_- ACEH AEN ak Sa ONO, OER 
Order granting leave to file bill I  ticsntsidatentinicimiinn 
SEE LIE OL EEE ENE EAN Oe 
EET SRR oe EARLE cilia 
Benes 6 COGMTR ..n.nconcccece a ELC nn EE eee OE 
Order making new parties ydeteudante SEA OES ih a mn on 
a ee AEE ERE GR ae Tanah a a aren 
Complainant’s exceptions to master’s report...... — 
Defendants’ ts oe - ‘ we 7 Caan 
Appearance of Parkinson & Parkinson as omnia for Sutnfeats ene 
Hearing of defendants’ exceptions_____- RE ANID, Se 
Submission of defendants’ exceptions Sinead . 
LEIS ALLL ALND me ee lillie 
Allowance of appeals .._~---. iia hentia aniline as shina 
Appeal bond (defendants’) - sities oe iil ities enn 


Stipulation as to complainant’s ev ide en 
Evidence for complainant _............. 
Exhibits offered wii ee een 
Testimony of Wm. H. tee cee os 


Wm. H. Lotz (recalled) ES ee satiate ail is 
I i 
Fenner W. Ward ..-.--_.- 


rr 
Alvaro B. Graham 


“_——— ee ee a ee a ae ee oe - nd 


Alvaro B. Graham (recalled) 


Samuel I. Bradbury sai 


I 


Original. 


69 
70 


Print. 


i 


a“, 


# 


INDEX. 


Exhibit Bill—Bill of complaint inease of Graham vs. Werden et 
al., filed in superior court of Cook county, Ills._- 

” Exhibit A—Agreement between Graham and Wer- 
den et al., Nov. 25, 1865 ‘ 

| B—Assignment of Graham to Werden e# al. 
| Nov. 25, 1865 


CU—Agreement between Colahan and Wer- 


Gon 66 ah, Buel Bi, 1676... nccnncnun 
D—Assignment of Colahan to McCormick, 

April 29, 1878__- 
Exhibit Answer—Answer in case of Graham vs. Werden e¢ ail., 
filed in superior court of Cook county, Ills. - 
Exhibit A~Agreement between Colahan and 
Werden et a/l., April 27, 1878 
ji— Assignment of Cola'ian to McUCor- 
4' mick, April 29, ] lc 


’ * . 


Evidence for complainant before the master 


I 


Statement of th ofits growing out of the manufacture and sale 
of sundry mowing machines, both plain and combined, by C. H. 
& L. J. McCormick, said machines being.involved in the Gra- 
ham suit. _. cael , ‘ sslhisealeasinsibisipsdpedsenleeiamnali 

Testimony of Wm. J. Hanna__---- od cuianianinds =n 

Alvaro B. Graham en ae ee. See 

Bewats Gi. PEGS on nunscocusde ; waitin 

Leander J. McCormick .......- ~~~ 


4 W m. Ps Hanna (recalled ) ali ilies iets daiatiias 
\ Marcellus A. Morse 


Extract from defendants’ circular and pamphlets P 

Exhibit McCormick Patent—Letters patent No. 193,770 granted 
C. H. & L. J. MeCormick, July 31, 1877 

Exhibit Welsh Memoranda—Notes of conversations between 

: James B. Welch and Wm. Werden, Sept. Il to 16, 


‘ 

’ 1869 RR eT eee ae 

’ 

\ Graham Exhibit B—Assignment of patent-right from A. B. Gra- 
ham to Hugh Graham, Aug. 12, IS70 —-. aes 


; 


Graham Exhibit C—Agreement between A. B. Graham and Geo 
Cleveland, Feb. 4, 1864 
. Exhhibit Waterman’s License—Agre ment between A Bb. Gra- 
ham and A. S. Waterman, Jan. 29, 1870 
Exhibit Power of Attorney No. 1—Power of attorney from Hugh 
Graham to A. B. Graham, Jan. 9, 1873 
, Exhibit Power of Attorney No. 2—Power of attorney from Hugh 


Graham to A. B. Graham, Jan. 22, 188] 


pe tle ow SE > enn 


Exhibit Wayne Company’s License—Agreement between A. B. 
, Graham, Hugh Graham, and The Wayne Ag’! Co., 


Graham, Hugh Graham, and The Wayne Ag’l Co., 

Nov. 21, i878 one enema seoewe — ' . _ 
Exhibit Wayne Company’s Letter—Letter of Wayne Ag’! Co, to 
Bi. A. Beene, Begs, 7, Woiesccannssascces iencidaaee 


Original. 


417 


418 


427 


428 


433 


HO00 


60 


603 


Il! 


Print. 


152 


156 


160 


164 


164 


166 


244 


IV 


INDEX. 


'riginal. Print. 
Exhibit Ann Arbor Company License—Agreement between Hugh 
and A. B. Graham and The Aun Arbor Ag’! Co., Sept. 
10, 1880 cine iki ae as 603 246 
Exhibit Geneva Lake Company License—Agreement between 
Hugh and A. B. Graham and The Geneva Lake Craw- 
ford M’f’e Co., Jan 27, 1881 HO6 247 
Exhibit Remington License—Agreement between Hugh and A. B. 
Graham and The Remington Ag’! Co., June 13, 188] 608 249 
Exhibit Burrell Assignm« nt—Assignment of Huechand A b Grae 
ham to David H. Burrell, Auge. 4, 1881 612 251 


Exhibit 


Exhibit 


Glass Agreement—Agreement between Hugh and A. B. 
Graham and Albert J. Glass and The Janesville Ma- 
chine Co., Jan. 13, 1882 


Johnston Rel isC- -A grreeme) | betwee Cy bluse h fl d \ Bs 


Graham and The Johnston Harvester Co., Ap’l 11, 1882 616 254 
Exhibit Wayne Company s Notice— Notice of Hugh and A Lb. 
Graham to Wayne Ag | Co., Dee. 6, 1880 O18 20) 
Exhibit Wayne Company Settlement—-Agreement between Hugh 
and A. B. Graham and Wayne Ag’! Co., Jan. 13, 1882 618 25D 
Exhibit Banning’s Letter—Letter of Banning & Banning to C. H. 
and L. J. MeCormi ke M’ch 19, 188] 62] 2574 
Exhibit Geneva Lake Suit—Transcript from C. C. U. 5. for east- 
ern district of Wis., in case of Graham rs. Geneva Lake 
Crawford Man’f’g Co. 691 957 
Master’s report __- ine O21 257 
Exceptions of defendant to master’s report G25 959 
Decree 627 HO 
Opinion 629 261 
Clerk’s certificate , : ‘a. ieee 632 264 
Exhibit Wayne Company Suit—Transcript from C. C. U.S. for 
district of Indiana In case of Graham et al 8. Wayne 
i? an, C6 Give ndacs . saci ‘ 633 264 


7 


ti ie ee 


~ 


- 


Bill of complaint wen enaneen 6335 ?'6H4 
Exhibit A~—Agreement, Nov. 21, 1878 ® ; 644 97 
Riis O45 212 
C—Notice, Dec. 6, 1880 H46 212 
Answer 647 213 
Clerk’s certificate 654 O77 
Exhibit Saxton License—Agreement between Jas A. Sa fton ans 
C. H. and L. J. MeCormick, Feb. 19, 1874 Hoo 21 t 
Exhibit Files of McCormick Pater {-—- Ky] WRAppPer an | contents it 
matter of applicati mi ra patent f Leander .J. MecCor- 
mick e¢ al. EAR 279 
Stipulation as to testimony - - §72) 9RO 


Evidence for defendants______-_- | 675 200 
Exhibits offered sal 673 200 
Testimony of David J. Powers 676 291 

Wm. R. Baker fociciaaasides 715 30S 
Wm. John Hanna iid 72) $11 
Wm. B, Werden ba 728 314 
Cyrus A. Werden ...-_-. Be : Ran at 736 819 
Richard W. Doo! 


> “< 
te’ 32 


— 2 


~ 


ieee ti adil aie ee 


INDEX. Vv 


Original. Print. 


Testimony of Slauson Minskey ___.. ._--- See Se See ae 752 328 
Geo. K. Steaspns .___.. Se ea» Aes ae ; 761 $33 
ee Ge. a eae dey 767 337 


Contract Exhibit W. B. Werden—Agreement between A. B., 
Graham and Wm. B. and Cyrus A. Werden, Nov. 25, 


IR65 SUP Ee a or lic 340 
Evidence for complainant in rebuttal SE ek Pe ; wir 343 
Testimony of Charles Dewey SO ae Oe es , “i; 345 


Isnanc N. Wood _-. eae 7TR0 344 
Letters of B. F. Thurston to Bannings, Feb. 1, March 26, and 


BOC Diy Wee ennnncamiaitierninid teint wed 782 345 
Documentary evidence .___~-. ~~ ie aeons — 787 347 
Letters patent No. 13523 granted Jonathan Haines Sept. $. 1855 rt.yi 347 


Drawings of reissue letters patent No. 2986 granted Jonathan 

Haines June 16, 1868 nie weiaidhaiin nena 792 850 
Letters patent No. 18141 granted G. C. Dolph Sept. 8, 1857 
Letters patent No. 20180 granted Lewis Miller, assignor, &c., 

May 4, 1858 RPE to ee pole si 798 352 
‘Def ’ts’ Exhibit Stetson & Maynard Patent No. 24063,” granted 

May 17, 1859 , - niin, Hiei “we ae 
Reissue letters patent No. 766 granted Lewis Miller, assignor, &c., 

July 19, 1859___- ee nae one 
Letters patent No. 25697 granted David Zug Oct. 4, 1859 . 
‘« Def ’ts’ Exhibit Ball Patent No. 25797,’’ granted E. Ball Oct. 

LS, 1859 ee eRe TS hi 7 - . R14 364 
Letters patent No. 34545 granted Stephen S. Bartlett, assignor, &c., 

Feb. 25. 1862 Pines arr viata ie ° 
Letters patent No. 47807 granted J. A. Dodge May 23, 1865 — 371 
Letters patent No. 50956 eranted Ray & Grant Nov. 14, 1865___. RO8 274 
Letters patent No. 51546 granted F. Bramer Dec. 19, 1865 als R30 876 
Letters patent No. 61228 granted McCormick & Erpelding, Jan. 

Ss - = ST ee ee aa SEE ae ; 
Letters patent No. 61644 granted Andrew Wemple Jan. 29, 1867 R34 889 
Letters patent No. 67041 eranted Graham & Werder July 25, 1867 


ROO 355 


804 358 


ROG 261 


(omitted in printing) | ilies R36 _ 
Letters patent No. 67041 granted Graham & Werden, July 25, [867 S40 2an 
Defendants’ Exhibit file wrapper and contents to patent No. 74342 

granted A. B. Graham Feb. 11, 1868 R46 2Rg 
Defendants’ Exhibit Graham & Werden file wrapper to patent 

No. 67041 granted July 23, 1867_.-- a Roe aie R90 406 

Evidence for defendants *cfore the master .. ---- ol il 916 413 
Testimony of Levi L. Lawrence — ebenaean , — 916 413 
PLETE ee ssalniteia 927 419 

James B. Nethercut ..........-. aera 932 499 

Se FR vittiiicenaimnan i : 942 497 

Samuel Johnston... : : 950 430 


David H. Burrell i : 957 433 
Albert M. Ross....... a a. silat tae 968 4239 
8 —_— mime: 444 
a ae 978 444 


INDEX. 


Exhibit F. C. T.—License from Grahams to Wayne Ag’l Co., 


I, Sens SUE edinhilindh niiiilimesitaial PRE RENT 
F. C. T.—License from Linthicum to Wayne Ag’! Co., 
eh, Bis Be schtteitee SSN IO ve SO 
8 (L. L. Lawrence)—Notes of Wayne Ag’! Co., Jan. 13, 
1882 Roe 


4(L. L. Lawrence)—Receipt of Grahams to Wayne Ag’! 
Co., Jan. 13, 1882 _-- si ‘ 

A (J. A. Nethercut)—Release of Grahams to Geneva 
Lake Crawford M’f’g Co. et al., Sept. 28, 1881 

B (J. A. Nethercut)—Letter of Banning & Banning to 
Flanders & Bottarm, March 25, 1879 

C (J. A. Nethercut)—Release from Grahams to Sprague 
Mowing Machine Co., May 6, 1878, &c.__-- 


Evidence for complainant before the muster________. ‘ 


Testimony of A. B. Graham (recalled) a 


EE LT TOR a OT 


a ei a 


Stipulation to correct record... ___- BPO EL A, LUN Si ce rae FA 


Original. 


991 


994 


995 


On” 
Ji 


GOR 
LOO 
LOO? 
LOLO 
L014 
1015 


Print. 


449 


$50 


s~4 


. A WA) es, 


ee 


4.4 - 


Le gp 
aa 


cae 
a - 


— 


etiam Ti Ee en 


CYRUS H. MCCORMICK ET AL., &C., VS. PETER WHITMER, ADM’R, &c. 1 


l Pleas in the circuit court of the United States for the 

northern district Of Illinois, held at the United States court- 
rooms in the city of Chicago, in the district aforesaid, before the 
judges thereof, on Monday, the twenty-seventh day of April, in the 
adjourned March term of said court, in the year of our Lord one 
thousand eight hundred and eighty-five, and of our Independence 
the one hundred and ninth year. 


WILLIAM H. BRADLEY, Clerk. 


NORTHERN District oF ILLINOIS, 88: 


Hucn GRAHAM 
v8. I | 
>In Chancery. 
Cyrus H. McCormick, LEANDER J. McCormick, and y 
Rospert H. McCormick. 

Be it remembered that on the eighth day of June, 1877, came the 
complainant, by his solicitors, and filed in the office of the clerk of 
the circuit court of the United States for the northern district of 
[llinois, at Chicago, in said district, his bond for costs and bill of 
complaint in said entitled cause; which said bond and bill are, re- 
spectively, in the words and figures following, to wit: 


9 Bond. 


Unirep States OF AMERICA, |... 
Northern District of Illinois, § ~~’ 


Circuit Court. May Term, A. D. 1877. In Equity. 


Huau GRAHAM 
US. 


Cyrus H. McCormick, LEANDER J. McCormick, & Ropert H. 
McCorMIckK. 


I enter myself security for costs in this cause, and promise to pay 
all costs which may accrue to the opposite party in this action or 
to any of the officers of this court, and in default of payment by the 
plaintiff of any costs ordered or adjudged to be paid by him I 
hereby agree and stipulate that execution may issue against my 
property for any costs taxed against him. 

Dated this eighth day of June, A. D. 1877. 

EPHRAIM BANNING. 


Endorsed: Filed June 8th, A. D. 1877. Wm. H. Bradley, clerk. 
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Bill. 


Circuit Court of the United States for the Northern District of IIli- 
nois, in the Seventh Circuit. 


To the honorable the judges of the circuit court of the United 

3 States for the northern district of Illinois, in the seventh 
circult: 

Hugh Graham, of Bloomington, in the county of McLean and State 

of [llinois, brings this bill egainst Cyrus H. McCormick, Leander J. 


McCormick, and Robert H. McCormick, copartners, etc., of the city of 


Chicago, in the county of Cook and State of Illinois, and citizens of 
the State of Illinois; and thereupon your orator complains and says 
that heretofore, and before the llth day of February, A. D. 1868, 
Alvaro B. Graham was the original, true, and first inventor of a new 
and useful improvement in harvesters which had not been known 
or used by others before the invention thereof by him, and being so 
as aforesaid the true, original, and first inventor of the said improve- 
ment, and being also a citizen of the United States, had made appli- 
‘ation, in due form of law in all respects, to the Commissioner of 
Patents for letters patent therefor; and having fully and in all re- 
spects complied with all the requirements of the law in that behalf, 
and especially having made oath that he was a citizen of the United 
States and that he verily believed himself to be the original, true, 
and first inventor of the said improvement, and that the same, to 

the best of his knowledge and belief, had not previously been 
4 known or used, and having also paid into the Treasury of 


the United States the sum of $35.00. and presented a yet I- 
J 


tion to the Commissioner of Patents signifving a desire of obtaining 
an exclusive property in the said invention and praying that letters 
patent might for that purpose be granted unto him, whereupon the 
Commissioner of Patents caused letters patent to be made out in the 
name of the United States of America, in due form of law, and bearing 
date the 11th day of February, A. D. 1868, signed by W. T. Otto, act- 
ing Secretary of the Interior of the United States, and countersigned 
and sealed with the seal of the Patent Office by A. M. Stout, acting Com- 
missioner of Patents of the United States, whereby there was granted 
and secured unto the said Alvaro b. Graham, his heirs, administra- 
tors, and assigns, for the term of seventeen years from the date 
thereof, the full and exclusive right of making, constructing, using, 
and vending to others to be used the said invention, which is en- 
titled :n said letters patent “improvemeut in harvesters,” and a 
description whereof is given, in the words of the said Alvaro B. 
Graham, in a schedule attached to said letters patent and making a 
part of the same, as by reference to said letters patent or a certified 
copy thereof, here in court to be produced if required, will more 

fully and at large appear. 
* And your orator further shows unto your honors that by 

an instrument in writing, under his hand and seal, duly 
executed and bearing date the 12th day of August, A. D. 1870, the 


PETER WHITMER, ADM’R, &C. v 


said Alvaro B. Graham assigned, sold, and set over unto your orator 
all his, the said Alvaro B. Graham’s, right, title, and interest in and 
to said letters patent above mentioned and the invention thereby se- 
cured, which said deed of assignment was duly recorded in the 
United States Patent Office at Washington on the 12th day of Sep- 
tember, A. D. 1870, in Liber H 18, page 329 of transfers of patents, 
as by reference to said deed here in court to be produced will more 
fully and at large appear. 

And your orator further shows unto your honors that he is in the 
full enjoyment of the rights and interests acquired by him as afore- 
said, and that said rights and interests are of great value, and that 
your orator is entitled to all the damages occasioned by the infringe- 
ment of the said letters patent by the manufacture, sale, or use of 
the said improvement in harvesters made in violation of the said 
letters patent, and is by law entitled to sue for and receive the same 
to his own use. 

And your orator further shows unto your honors that he believes 

and therefore charges the fact to be that the said Alvaro B. 
6 Graham was the original and first inventor and discoverer of 

the improvementin harvesters patented by him and deseribed 
and claimed in said letters patent as aforesaid, and that the same 
was not known or used by any other persons before the invention 
and discovery thereof by him, the said Alvaro B. Graham. 

And your orator further shows unto your honors that Cyrus H. 
McCormick, Leander J. McCormick, and Robert H. MeCormick, the 
defendants herein, are making and selling, to wit, at the district 
aforesaid, the said improvements in harvestefs described and claimed 
in said letters patent No. 74342 and secured by the first claim thereof, 
in violation and infringement of said letters patent, and that no right 
or license or authority of any kind has ever been granted to them or 
any of them to make or sell said improvement in harvesters by the 
said Alvaro B. Graham or your orator, and that your orator has rea- 
son to believe that said defendants will continue to make and sell 
the said improvement in harvesters and refuse to pay to your orator 
any of the profits which they have made by such unlawful manu- 
facture and sale of said improvement or to desist from the making 
and selling the same in violation and infringement of your orator’s 
rights secured to him as aforesaid and against his consent and allow- 
ance. 

In consideration whereof and forasmuch as your orator 
7 ‘an only have adequate relief in the premises in this honor- 
able court, where matters of this nature are properly cogniz- 

able and relievable: 

To the end, therefore, that the said Cyrus H. McCormick, Leander 
J. McCormick, and Robert H. McCormick, defendants, may, if they 
can, show why vour orator should not have the relief hereby prayed 
and may, upon their corporal oaths or upon the corporal oath of one 
of them, according to the best and utmost of their knowledge, re- 
memibrance, information, and belief, full, true, direct, and perfect 
answer make to such of the several interrogatories hereinafter num- 
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bered and set forth as by the note hereunder written they are re- 
quired to answer—that is to say: 

1. Whether the said defendants or any of them are or have been 
manufacturing or selling the improv ement in harvesters or machines 
embracing the 1 Improvement In harvesters described and patented in 
said letters patent No. 74342 and particularly mentioned in the first 
claim thereof. 

2. How long have said defendants been manufacturing or selling 
machines embr: acing the improvement in harvesters above deser ibed, 
and where and how many of such machines the said defendants 
have manufactured or sold. 

And that said defendants may answer the premises and 

8 may be decreed to account with and pay over to your orator 

the profits which they have made by such unlawful manu- 
facture or sale of said improvement in harvesters. 

Aid may it please your honors, the premises considered, to grant 
unto your orator the writ of injunction, issuing out of and under the 
seal of this honorable court or issued by one of your honors accord- 
ing to the form of the statute in such cases made and provided, per- 
petually enjoining and restraining the said Cyrus H. McCormick, 
Leander J. McCormick, and Robert H. McCormick, defendants, their 
clerks, attorneys, agents, servants, and workmen, from directly or 
indirectly making or selling the said improvement vd harvesters 
described and claimed in said letters patent No. 74342 or machines 
embracing the same. 

And may it please your honors to grant unto your orator a pro- 
visional or preliminary injunction enjoining and restraining the 

said Cyrus H. McCormick, Leander J. McCormick, and Robert H. 
McC ‘ormick, defendants, their clerks, attorneys, agents, servants, and 
workmen, to the same purport, tenor, and effect hereinbefore prayed 
for in regard to said perpetual injunction. 

And may it please your honors to grant unto your orator a 
9 writ of subpena of the United States of America, issuing out 
of and under the seal of this honorable court, directed to the 
said Cyrus H. McCormick, Leander J. McCormick, and Robert H. 
McCormick, defendants, commanding them and each of them, on a 
day certain therein to be named and under a certain penalty, to be 
and appear in this honorable court, then and there to answer all and 
singular the premises and to stand to, perform, and abide such fur- 
ther order, direction, and decree as may be made against them, and 
that your orator may have such other and further relief in the 
premises as the nature of the circumstances of his case may require 
and a3 to your honors may seem meet; and your orator, as in duty 
bound, will ever pray, etc. 
HUGH GRAHAM. 
BANNING & BANNING, 


Sol’rs for Complainant. 
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UnITED STATES OF AMERICA, } 
ay e 6 o . “ > 8S bs 
Northern District oj Illinois, j 


Hugh Graham, being first duly sworn, upon oath says that he is 


the complainant in the foregoing bill named; that he has read said 


bill and knows the contents thereof, and that the sume is true of his 
own knowledge, except as to the matters therein stated on informa- 

tion and belief, and as to such matters he believes it to be 
10 true, and that he verily believes the said Alvaro B. Graham 

to have been the first and original inventor of the improve- 
ment in harvesters claimed in said letters patent No. 74342, and 
that the same had not been in use or described before the invention 
and discovery thereof by him, the said Alvaro b. Graham. 


HUGH GRAHAM. 


Sworn to before me this 2d day of June, A. D. 1877. 
[ SEAL. | JOHN A. FULWILER, 
Notary Public. 


The defendants are required to answer the interrogatories in the 
foregoing bill of complaint, numbered, respectively, one and two. 


Endorsed: Filed June 8, 1877. Wm. H. Bradley, cl’k. 


On the same day, to wit, on the eighth day of June, 1877, there 
issued out of said clerk’s office a writ of subpoena in said entitled 
eause; which said writ, together with the return of the marshal en- 
dorsed thereon, is in the words and figures following, to wit: 


Subpoena. 


Unirep STATES OF AMERICA, | .__ . 
Northern District of [llinois, j aah 


1] The United States of America to Cyrus H. McCormick, Lean- 
der J. McCormick, and Robert H. McCormick, Greeting : 


We command you and every of you that you appear before 
our judges of our circuit court of the United States of America for 
the northern district of Illinois, at Chicago, in said district, on the 
first Monday in the month of July next, to answer the bill of com- 
plaint of Hugh Graham, this day filed in the clerk’s office of said 
court, in said city of Chicago, then and there to receive and abide 
by such judgment and decree as shall then or thereafter be made, 
upon pain of judgment being pronounced against you by default. 

To the marshal of the northern district of Illinois to execute. 

Witness the Hon. Morrison Lt. W aite, Chief Justice of the Supreme 
Court of the United States of America, at Chicago aforesaid, this 
eighth day of June, in the year of our Lord one thousand eight 
hundred and seventy-seven, and of our Independence the 101st. 


[SEAL. ] WM. H. BRADLEY, Cler%. 


l 
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Memorandum. 


The above-named defendants are notified that unless they and 
ach of them shall enter their appearance in the clerk’s office 

12 of said court, at Chicago aforesaid, on or before the day to 
which the above writ is returnable the complainant’s bill 

will be taken against them as confessed and a decree entered ac- 


cordingly. ) 
WM. H- BRADLEY, Clerk. 


Marshal's Return. 


I have served the within writ within my district in the following 
manner, to wit: Upon Cyrus H. McCormick, therein named, on the 
9th day of June, A. D. 1877, by personally delivering to him a true 
copy of the same on the aforesaid day. I also served the same upon 
the following-named defendants, not having been able to find them 
to serve personally, by leaving a true copy for each of them at their 
usual place of abode with an adult person and a member of their re- 
spective families, to wit: Upon Leander J. McCormick, on the 9th day 
of June, A. D. 1877, with Tena Erickson; also upon Robert H. Me- 
Cormick, on the 9th day of June, A. D. 1877, with Thomas Boyd. 

JESSE 8S. HILDRUP, 
U.S. Marshal, 
By A. C. CAMPBELL, Deputy. 


Endorsed: Filed June 15th, A. D. 1877. Wm. H. Bradley, clerk, 


13 Afterwards, to wit, on the second day of July, 1877, came 

the defendants, by their solicitors, and filed in said clerk’s 
office their appearance in said entitled cause ; which said appearance 
is in the words and figures following, to wit: 


Appearance. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


— GRAHAM 
Us. 
Cyrus H. McCormick, Leanper J. McCormick, & Roxgert H. 
McCormick. 


We hereby appear as solicitors for the defendants in this cause 
and request the clerk to enter our appearance accordingly. 
Dated June 30, 1877. es 
GOODWIN, OFFIELD & TOWLE, 
Defendants’ Solicitors. 


To Wm. H. Bradley, Esq., clerk. 
Endorsed: Filed Jul. 2, 1877. Wm. H. Bradley, clerk. 
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14 Afterwards, to wit, on the twenty-sixth day of July, 1877, 

came the defendants, by their solicitors, and filed in said 
clerk’s office their answer in said entitled cause ; which said answer 
is in the words and figures following, to wit: 


Answer. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


The joint and several answer of Cyrus H. McCormick, Leander J. 
McCormick, and Robert H. McCormick, defendants, to the bill of 
complaint of Hugh Graham, complainant. 


These defendants, now and at all times, saving and reserving to 
themselves all and all manner of benefit and advantage of excep- 
tion to the many errors and insufficiencies in the complainant’s said 
bill contained, for answer thereunto or to somuch and such parts 
thereof as these defendants are advised is material and necessary for 
them to make answer unto, answering, say: 

That these defendants are informed by the records of the Patent 
Office, and therefore admit, that letters patent of the United States 
were granted to Alvaro b. Graham for improvement in harvest- 
ers, dated February llth, 1868, as in that behalf in said bill 


alleged. 
L5 And these defendants, further answering, say that they 


have no knowledge save that derived from said bill as to 
the alleged assignment of said letters patent to the complainant, 
and they therefore do not admit the same, but leave him to such 
proof thereof as he may be advised. 

And these defendants, further answering, say that they have no 
knowledge save that derived from said bill as to whether the com- 
plainant has been in the enjoyment of the rights and interests sup- 
posed to be secured by said letters patent, nor whether the same are 
of value, nor whether the complainant is entitled to damages occa- 
sioned by the alleged infringement of said letters patent, nor whether 
he is entitled to sue for and receive the same to his own use, and 
they therefore do not admit the allegations of the bill as to these 
matters, but leave the complainant to such proof thereof as he may 
be advised. 

And these defendants, further answering, say that they deny, on 
information and belief, that the said Alvaro b. Graham was the 
original and first inventor or discoverer of the inventions and de- 
vices in barvesters in the said letters patent contained, issued to him 
as alleged in said bill of complaint. 

And these defendants, pursuant tc the statute in such case made 
and provided, now set forth and state, on information and belief, 

that, previous to any pretended invention thereof by the said 
16 Alvaro B. Graham, the said inventions and things patented 
or some substantial and material part thereof were set forth 
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and described in the following-mentioned letters patent of the United 
States, viz: 

Letters patent granted to G. C. Dolph, dated September 8, 1857, 
No. 18141. 

Letters patent granted to David Zug, dated October 4, 1859, No. 
25697. 

Letters patent granted to John A. Dodge, dated May 25, 1865, 
No. 47807. 

Letters patent granted to Stephen S. Bartlett, assignor to himself 
and Thomas H. Dodge, dated February 25, 1862, No. 34545. 

Letters patent granted to W. De Witt, dated January 7, 1862, No. 
34090. 

Letters patent granted to E. Ball, dated October 18, 1859, No. 


95797 
mitJ irc , 

Letiers patent granted to C. Aultman & Co., assignees of Lewis 
Miller, dated May 4, 1858. ' 


Letters patent, reissue No. 766, granted to C. Aultman & Co., as- 
signees of Lewis Miller, dated July 19, 1859. 

Letters patent granted to Jonathan Haines, dated September 4, 
1855, No. 13523. 

Letters patent granted to Leander J. McCormick and Lambert 
Erpelding, assignors to Leander J. McCormick, dated January 15, 
1867, No. 61228. 

Letters patent granted Cyrenius Wheeler, Jr., dated March 12, 
1861, No. 31686. 

Letters patent granted to Cyrenus Wheeler, Jr., dated February 
9, 1864, No. 41556. 

Letters patent granted to David R. Paiste, dated June 5, 1866, No. 

99427. 
17 Letters patent granted to Edwin Jones, assighor of Charles 
Tinker and J. A. Sprague, dated August 4, 1857, No. 17945; 
reissued May 23, 1865, as No. 1964. 

Letters patent granted to D. B. Lucky, dated September 13, 1864, 
No. 44259. 

Letters patent granted to John P. Manny, dated March 25, 1862, 
No. 34760. ; 

Letters patent granted to Samuel Buser and John H. Buser, dated 
February 14, 1860, No. 27105. 

Letters patent granted to George Esterly, dated January 22, 1861, 
No. 31158. 

Letters patent granted to E. P. Russell, dated February 14, 1865, 
No. 46394. 

Letters patent granted to Frank T. Lomont and John Grojean, 
dated March 27, 1860, No. 27641. 

Letters ‘patent granted to Lindley M. Balty, dated September 19, 
1865, No. 49963. 

Letters patent granted to Frank Bramer, dated December 19, 
1865, No. 51546. 

Letters patent granted to Andrew Wemple, dated January 29, 
1867, No. 61644. 
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Letters patent granted A. b. Granam, as- 

Amended by leave signortohimselfand William b. and Cyrus 
granted April 15,1878. A. Warden, dated July 23, 1867, No. 67041, 

for harvesters. 

And these defendants, further answering, say, on information and 
belief, that they deny that they have made or sold any machines 
containing the said improvements set forth and claimed in said 

letters patent or the first claim thereof or substantially the 
18 same in construction and operation, and if the machines of 

these defendants which they have made and offered for sale 
contain any feature in common with the inventions set forth in said 
letters patent No. 74342 that the said features are also found in com- 
mon in the aforesaid patents and inventions hereinbefore alleged as 
prior in time to the said inventions and devices in said complain- 
ant’s bill set forth. 

And these defendants, further answering, say that they have 
already answered the interrogatories propounded in said bill of 
complaint. 

And these defendants deny all and all manner of combination 
and confederation in said bill alleged, without this, that any other 
matter or thing in said bill contained and not herein and hereby 
fully admitted, traversed, or denied is true to the knowledge, infor- 
mation, remembrance, or belief of these defendants, and this they 
are ready to verify; wherefore they pray to be hence dismissed with 
their costs and charges most wrongfully sustained. 

C. H. McCORMICK. 
L. J. McCORMICK. 
R. H. McCORMICK. 
GOODWIN, OFFIELD & TOWLE, 
Sol’rs for Def'ts. 


UNITED STATES OF AMERICA, | . 
. . . e * t . . * OS 
Northern District or [ilinois, } 


19 Leander J. McCormick, being duly sworn, says that he is 

one of the defendants in the bill of complaint in this cause 
mentioned ; that he has read the foregoing answer signed by him 
and knows the contents thereof, and that the same Is true of his own 
knowledge, except such matters as are therein stated on information 
and belief, and as to such matters he believes the same to be true. 


LEANDER J. McCORMICK. 


Subscribed and sworn to this 25th day of July, A. D. 1877, before 
oOo 


JOHN H. WHIPPLE, 
Notary Public. 


Endorsed : Filed July 26,’77. Wm. H. Bradley, clerk. 
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20) Afterwards, to wit, on the fourth day of August, in the July 


term of said court, rah in the record of the proceedings 


thereof in said entitled cause, before Hon. Thomas Drummond, cir- 


cuit judge, is the following entry, to wit: 


Order 


Hueco GRAHAM 
vs. -In Chancery. 
Cyrus H. McCormick et al. } 


On motion, leave is given complainant by the court to amend his 
bill of complaint herein and the defendants are ruled to answer herein 
within fifteen days. 


On the same day, to wit, on the fourth day of August, 1877, came 
the complainant, by his solicitors, and filed in said clerk’s office his 
amended bill in said entitled cause, which said amended bill is in 
the words and figures following, to wit: 


21 Amended Bill. 


Circuit Court of the United States for the Northern District of Illinois, 
in the Seventh Cireuit. 


To the honorable the judges of the circuit court of the United States 
for the northern district of Illinois, in the seventh circuit: 

Hugh Graham, of Bloomington, in the county of McLean and 
State of [llinois, by leave of the court first had and obtained, brings 
this his amended bill of complaint against Cyrus H. MeCormick, 
Leander J. McCormick, and Robert H. McCormick, copartners, etc., 

of the city of Chicago, in the county of Cook and State of Illinois, 
ete citizens of the State of Illinois. 

And thereupon your orator, complaining, says: 

That heretofore and before the 11th day of February, A. D. 1868, 
Alvaro Bb. Graham was the originai, true, and first inventor of a new 

and useful improvement in harvesters which had not been 
22 known or used by others before the invention thereof by him, 

and, being so as aforesaid the true, original, and first inventor 
of said anpoows ment and being also a citizen of the United States, 
had made app! lication, in due form of law in all respects, to the Com- 
missioner of Patents for letters patent therefor, and having fully and 
in ail respects complied with all the acquirements of the le aw in that 
behalf, and especially having made oath that he was a citizen of the 
United States and that he verily believed himself to be the original, 
true, and first inventor of the said improvement, and that the same, 
to the best of his knowledge and belief, had not previously been 
known or used, and having also paid into the Treasury of the United 
States the sum of $35.00 and presented a petition to the Commis- 
sioner of Patents signifying a desire of obtaining an exclusive prop- 
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erty in the said inventions, and praying that letters patent might 

v: for that purpose be granted unto him, whereupon the Commissioner 
of Patents caused letters p atent to be made out in the name of the 

United States of America in 7 form of law and bearing date the 

llth day of Fekruary, A. D. 1868, signed by W. T. Otto, 


23 acting Secretary of the ura ene countersigned and sealed 
) with the seal of the Patent Office by A.M. Stout, acting C om- 
missioner of Patents of the United States, whereby there was granted 
> and secured unto the said Alvaro B. Graham, his heirs, adminis- 


trators, and assigns, for the term of seventeen vears from the date 
thereof, the full and exclusive right of making, constructing, using, 
and vending to others to be used the said invention, which is entitled 
in said letters patent “ improvements in harvesters,’ and a discription 
whereof is given, in the words of the said Alvaro B. Graham, in a 
schedule attached to said letters patent and making a part of the 
same, as by reference to said letters patent or a certified copy thereof, 
here in court to be produced if required, will more fully and at large 
appear. 

And your orator further shows unto your honors that by an in- 
strument in writing under his hand and seal, duly executed and 
bearing date the 12th day of Aug ust, A. 1). LS7\, the sald Alvaro B. 

Graham assigned, sold,.and set over unto your orator all his, 


A 24 the said Alvaro B. Graham’s, right, ti and interest in and 
{ to said letters patent above OE id the invention 
thereby secured, which said deed of assionment was duly recorded 


Nn the United States Patent Othee at Washington on the 12th dav 
of September, A. D. 1870, in Liber H 13, page 329, of transfers of 
patents, as by reference to said deed, here 1n court to be produced, will 
it . more fully and at large appear. 

And vour orator further shows unto your honors that he is 1n the 
full enjoyment of the rights and interests acquired by him as afore- 
sald, and that said rights and interests are of of great value, and 
that your orator is entitled to all the damages occasioned by the in- 
fringement of the said letters patent by the manufacture, sale, or use 
of the said improvement in harvesters made in violation of the said 
letters patent, and is by law entitled to sue for and receive the same 
to his own use. 

And your orator further shows unto your honors that he believes 


| and therefore charges the fact to be that the said Alvaro B. Graham 
| was the original and first inventor and discoverer of the im- 

25 provement in harvesters patented by him and described and 
“ claimed in said letters patent as aforesaid, and that the same 
| was not used or known by any other persons before the invention 


and discovery thereof by him, the said Alvaro Lb. Graham. 

And your orator further shows unto your honors that on or about 
the 11th d: iy of December, A. D. 1874, he filed his bill of complaint 
against Elijah H.Gammon and William Deering in the cireuit court 
of the United States for the northern district of llinois, se tting forth, 
among other things, the said letters patent No. 74342, of the 11th 
day of February, A. D. 1868, and the infringement of thes aid letters 

( patent by the defendants in said suit. 
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And the said defendants afterwards filed their answer and amended 
answer to the said bill of complaint denying, among other things, 
the validity of the said letters patent, and set up that the invention 
or improvement in harvesters secured by the first and second claims 
thereof had been previously invented or discovered by other persons 
than the said Alvaro B. Graham, and described in numerous 
26 letters patent of the United States issued before the date of 
said letters patent No. 74342 therein particularly mentioned, 
and issue being joined therein the parties proceeded to take prools, 
which were taken at great length and for a long time. 

And your orator further shows unto your honors that the proofs 
in said cause being taken and certified copies of all of said letters 
patent mentioned in said answer and amended answer, together with 
certified copies of the letters patent granted to Andrew Wemple, No. 
61644, dated January 29, A. D. 1867, and the file wrapper and con- 
tents of said letters patent No. 74342 being offered in evidence, the 
cause was brought to a hearing on its merits in the month of May, 
A. D. 1877, before Justice Henry W. Blodgett, and was agreed betore 
him by the counsel of the respective parties and was held under ad- 
visement by the said justice until the month of July, A. D. 1877, 
when the judgment of said court was pronounced. 

And the said court decided, among other things, that the said 

letters patent No. 74342 were valid in law so far as regards 
27 the first and second claims thereof and were not anticipated 

or rendered void for want of novelty by anything appearing 
in the evidence in said cause, and that the said Alvaro B. Graham 
was the original and first inventor of the improvement in harvesters 
secured by the first and second claims of said letters patent No. 
74342, and by a decree entered in said cause ordered an account to 
be taken of the profits received by the defendants and the damages 
sustained by the complainant by reason of the infringements already 
committed by the said defendants, as by reference to the record of 
the proceedings in said suit will more fully and at large appear. 

And your orator further shows unto your honors, that Cyrus H. 
McCormick, Leander J. McCormick, and Robert H. McCormick, the 
defendants herein, are and have been making and selling, to wit, 
at the district aforesaid, the said improvement in harvesters de- 
scribed and claimed in said letters patent No. 74342 and secured by 
the first and second claims thereof, and are and have been mak- 

ing and selling machines embodying said improvement in 
28 im harvesters and having the same on them as a part thereof, 

in violation and infringement of said letters patent and the 
exclusive rights of your orator under the same, and that no right 
or license or authority of any kind has ever been granted to them 
or any of them to make or sell said improvement in harvesters by 
the said Alvaro B.Graham or your orator, and that vour orator has 
reason to believe that said defendants will continue to make and 
sell machines embodying tlie said improvement in harvesters and 
refuse to pay to your orator any of the profits which they have 
made by such unlawful manufacture and sale of said improvement 
or to desist from the making and selling the same in violation and 
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infringement of your orator’s rights secured to him as aforesaid and 
against his consent and allowance. 

And your orator further represents and charges that the said Cy- 
rus H. McCormick, Leander J. McCormick, and Robert H. MeCor- 
mick have made and received and are making and receiving large 

profits and gains and advantages bv the manufacture and 
29 sale of machines embodving said improvements in harvesters 

and having the,same on them as a part thereof, and by the 
infringement of said letters patent and the exclusive rights of ‘your 
orator under the same by the manufacture and sale of said ma- 
chines, and that by reason of the infringement of said letters 
patent as aforesaid your orator has sustained great damages in the 
premises. 

In consideration whereof, and forasmuch as your orator can only 
have adequate relief in the premises in this honorable court, where 
matters of this nature are properly cognizable and relievable— 

To the end, therefore, that the said Cyrus H. McCormick, Lean- 
der J. McCormick, and Robert H. McCormick, defendants, may, if 
they can, show whiv your orator should not have the relief hereby 
prayed, and may, upon their corporal oaths or upon the corporal 


oath of one of them, according to the best and utmost of their 


knowledge, remembrance, information, and belief, full, true, direct. 
and periect avuswer make LO such of the severa! interrogatories here- 

inafter numbered and set forth as by the note hereinunder 
30 written they are required to answer—that Is to say: 

1. Whether the said defendants or any of them are to have 
been manufacturing or selling the Improv ment in harvesters de- 
scribed and patented in said letters patent No. 74342 and particu- 
larly mentioned in the first and second claims thereof or in either 
of said claims. 


2. How long have said defendants been manufacturing or selling 


machines embodying the Improvement in harvesters above de- 
scribed, and how many of such machines they have manufactured 
and sold. 

And that said defendants may answer the premises and may be 
decreed to account with and pay over to your orator the profits 
which they have made by such manufacture or sale of said improve- 
ment in harvesters, and also all the damages which your orator has 
sustained by reason of said infringement of said letters patent and 
his exclusive rights under the same. 

And may it please your honors, the premises considered, to grant 

unto your orator the writ of Injunction, issuing out of and 
ol under the seal of this honorable court or issued by one of 

your honors, according to the statute in such cases made and 
provided, perpetually enjoining and restraining the said Cyrus H. 
McCormick, Leander J. McCormick, and Robert H. McCormick, de- 
fendants, their clerks, attorneys, agents, servants, and workmen, 
from directly or indirectly making or selling the said improvement 
in harvesters described and claimed in said letters patent No. 74342 
or machines embracing the same. 


’ 
; 
‘ 


14 CYRUS H. MCCORMICK ET AL., &C., VS. 


And may it please your honors to grant unto your orator a pro- 
visional or preliminary injunction enjoining and restraining the 
said Cyrus H. McCormick, Leander J. McCormick, and Robert H. 
McCormick, defendants, and workmen to the same purport, tenor, 
and effect hereinbefore prayed for in regard to said perpetual in- 
junction, and that your orator may have such other and further 
relief in the premises as the nature of the circumstances of his case 
may require and as to your honors may seem meet. 

And your orator, as in duty bound, will every pray, ete. + 

HUGH GRAHAM. 

BANNING & BANNING, 


Sol’s for Complainant. 


oz UNITED STATES OF AMERICA, Ra 
Northern District of Illinois, { ct 
Hugh Graham, being first duly sworn, upon oath says that he is 
the complainant in the foregoing bill named ; that he has read said 
bill and knows the contents thereof, and that the same is true, of 
his own knowledge, except as to the matters therein stated on infor- 
mation and belief, and as to such matters he believes it to be true, 
and that he verily believes the said Alvaro B. Graham to have been 
the first and original inventor of the improvement in harvesters 
claimed in said letters patent No. 74342, and that the same had not 
been in use or described before the invention and discovery thereof 
by him, the said Alvaro B. Graham. HUGH GRAHAM. 


Sworn to before me this 2nd day of August, A. D. 1877. 
[SEAL. | JOHN A. FULWILER, 
Notary Public. 


Endorsed: Filed Aug. 4, 1877. Wm. H. Bradley, clerk. 
30 Afterwards, to wit, on the twentieth day of August, 1877, 
came Cyrus H., Leander J., and Robert H. McCormick, by 
their solicitors, and filed in said clerk’s oftice their answer to the 
amended bill of complaint in said entitled cause; which said an- 
swer is in the words and figures following, to wit: 


34 Answer to Amended Bill of Complaint. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


HuGcH GRAHAM 
Us. 
Cyrus H. McCormick, LEANDER J. McCormick, and Roperr H. 
McCormick. 
The answer of the above-named defendants, Cyrus H., Leander J., ° 
and Robert H. McCormick, to the amended bill of complaint of 
the said complainant, Hugh Graham. 
These defendants, for answer to said amended bill, crave leave to 
refer to their answer in this cause filed to the said complainant’s 
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original bill, and ask that the said answer may be taken and con- 
sidered as the answer of these defendants to the said amended bill 
of complaint, so far as applicable to the same. 

And, further answering, they say that they are not advised, as in 

and by the said amended bill, whether or not the said com- 
35 plainant filed his bill of complaint in this court against 

Klijah H.Gammon and William Deering, or whether the 
said Gammon and Deering answered the same,or whether any proofs 
were taken thereon, or whether the court decided, among other 
things, that the said letters patent No. 74342 were valid in law so 
far as regards the first and second claims thereof, as in and by said 
amended bill alleged and claimed. 

But these defendants say that they were neither party nor privy 
to any such suit or proceeding in which the validity of the said 
letters patent was in controversy, and they insist that they are not 
bound by any such suit or proceeding to which they were not party 
or privy. 

And these defendants, answering the interrogatories in said 
amended bill contained, say, on information and belief, to the first 
and second interrogatories that they deny that these defendants or 
any of them are or ever have been manufacturing or selling the 
improvement in harvesters described and patented in said letters 

patent No. 74342 and particularly mentioned in the first and 
30 second claims thereof or in either of said claims. 

And, further answering, these defendants deny that the 
said complainant has sustained any damages by reason of any In- 
fringement of said letters patent and his exclusive rights under the 
same by these defendants. 

That they deny any and all infringement thereof by them, and 
without this, that any other matter or thing in said amended bill 
contained and not herein and hereby well and sufficiently answered, 
confessed and avoided, traversed or denied, is true to the knowl- 
edge, information, or belief of these defendants, and this they are 
ready to maintain and prove as this honorable court shall direct. 

Wherefore they pray to be hence dismissed with their reasonable 
cost and charges in this behalf most wrongfully sustained. 

©. H. McCORMICK. 

L. J. McCORMICK. 

R. H. McCORMICK., 
GOODWIN, OF FIELD & TOWLE, 


dD fe ndants Soli LOrs. 


Unitrep States or AMERICA, Northern District of Lllinois: 


od Leander J. Me ‘ormick, one of the said dé fendants, being 

duly sworn, says that he has heard the foregoing answer read 
and knows the contents thereof, and that the same is true of his 
own knowledge, except as to the matters which are therein stated on 
information and belief, and as to to those matters he verily believes 


it to be true. 
L. J. McCORMICK. 
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Subscribed and sworn to this 20th day of August, 1877, before me— 
[SEAL. | JOHN H. WHIPPLE, 
Notary Public. 


Endorsed: Filed Aug. 20, ’77. Wm. H. Bradley, clerk. 


Afterwards, to wit, on the fifteenth day of October, 1877, came the 
complainant, by his solicitors, and filed in said clerk’s office his rep- 
lication to the answer and amended answer of Cyrus H. McCor- 
mick et al. in said entitled cause; which said replication is in the 
words and figures following, to wit: 


38 Replication. 


UNITED STATES OF AMERICA, * 
» . . m ; . oF 
Northern District 0} [llinois, | 
In the Circuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


HuGcu GRAHAM vs. Cyrus H. McCormick et al. 


The replication of Hugh Graham, complainant, to the answer and 


amended answer of Cyrus H. McCormick, Leander J. McCormick, 
and Robert H. McCormick, defendants. 


This repliant, saving and reserving to himself, now and at all 
times hereafter, all and a!l manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer and amended answer of the said defendants, for 
replication thereunto says that he will aver, maintain, and prove 

his bill of complaint and amended bill of complaint to be 
Os true, certain, and sufficient in the law to be answered unto, 

and that the said answer and amended answer of the said 
defendants are uncertain, untrue, and insufficient to be replied unto 
by this rephant, without this— 

That any other matter or thing whatsoever in the said answer 
contained material or effectual in the law to be replied unto and not 
herein and hereby well and sufficiently replied unto, confessed and 
avoided, traversed or dent d, Is true. 

All which matters and things this repliant is ready to aver, main- 
tain, and prove as this honorable court shall direct, and humbly 
prays as in and by his said bill and amended bill — has already 
prayed. 

BANNING & BANNING, 


Solicitors for Complainant. 


Endorsed: Filed this fifteenth day of October, A. D. 1877. Wm. 
H. Bradley, clerk. 
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40 Afterwards, to wit, on the fifteenth day of April, in the ad- 

journed March term of said court, 1878, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 


Hucu GRAHAM 
vs >In Chancery. 
Cyrus H. McCormick et al. 
On motion of 8S. A. Goodwin, Esq., solicitor, leave is given defend- 
ants to amend their answer herein. 


Afterwards, to wit, on the twenty-first day of May, in the ad- 
journed May term of said court, 1879, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 
Huen GRAHAM ) 


Us. -In Chancery. 
Cyrus H. McCormick et al. } 


Now comes John N. Jewett, Esq., and, by leave of court, is sub- 
] 


stituted as solicitor for defendants herein in place of 8. A. Goodwin, 


Esq., deceased. 


t] Afterwards, to wit, on the second day of June, in the ad- 

journed May term of said court, 1879, in the record of the 
proceedings thereof 1n sald entitled cause, before the Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


HuGcu GRAHAM 
Us. -In Chancery. 
Cyrus H. McCormick et al. J 


Now come the parties, by their solicitors, and thereupon, on mo- 
tion, time for detendants to take proofs herein is extended sixty 
davs and for the complainants thirty days’ additional time there- 
after is extended to take proofs herein. 


Afterwards, to wit, on the twenty-seventh day of September, in the 
July term of said court, 1879, in the record of the proceedings 


‘) D> hes 


( 
wn) it 
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thereof in said entitled cause, before the Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


Order. 


Hvucu GRAHAM 
Us. >In Chancery. 
Cyrus H. McCormick ef al. | 


Now come the parties, by their solicitors, and, on motion. 

42 of defendants’ solicitors, leave is given said defendants to file 

amendment to their answers herein, conditioned that defend- 

ants take additional proof by the tenth day of October next; and it 

is ordered that the proofs on file be applicable in case under said 
amendment. 


On the same day, to wit, on the twenty-seveunth day of September, 
1879, came the defendants, by their solicitors, and filed in said 
clerk’s oftice their amended answer in said entitled cause; which 
said amended answer is in the words and figures following, to wit: 


43 Amended Answer. 


United States Circuit Court, Northern District of Illinois. In 
Kiquity. 


Hueu GRAHAM 


‘oO 


Us. 


Cyrus McCormick, LkEANDER McCormick, & Ropertr H. Mce- 
CORMICK. 


And now comes the defendants, and by leave of court amend their 
answer to complainant’s original and amended bill of complaint as 
follows: 

Ist. By inserting, immediately before the paragraph which intro- 
duces the patent referred to as anticipating the complainant’s device 
in the original answer, the following clauses, viz: 

“And these defendants, further answering, deny that said Hugh 
Graham, the complainant, is the sole owner of said patent No. 74342, 
or that he has any such right or title in said patent as to enable 
him to bring this suit, but these defendants aver the fact to be that 

prior to the alleged assignment of the said Alvaro B. Graham 
44 of his interest in said patent to said complainant he, the said 

Alvaro Bb. Graham, has assigned his entire interest in said in- 
vention and patent to himself and William B. and Cyrus A. Werden 
by assignment in writing of date Nov. 25th, 1865, and duly recorded 
in the United States Patent Office, and that the interests of said 
William b. & Cyrus A. Werden has never, by direct or mesne as- 
signment, or otherwise, been conveyed to said complainant. 
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“And these defendants, further answering, say that the entire al- 
leged invention shown and claimed in the first and second claim- in 
said patent No. 74342 was fully shown and described in patent No. 
67041, of date July 23rd, 1867, and issued jointly to said Alvaro B. 
Graham, William B. Werden, and Cyrus A. Werden. 

“And these defendants are informed and believe & therefore 
aver the facts to be that said Alvaro B. Graham’s application for the 
first and second claims in patent No. 74542 and his assignments of 
said patent to said Hugh Graham were fraudulent efforts to deprive 

said Werdens of their legal rights to said alleged invention. 
15 “And these defendants, further answering, say that said 

patent No. 74342 is invalid especially as to the first and second 
claims, as said claims could be legally secured only by a reissue of 
patent No. 67041.” 

2nd. By inserting immediately after the citation of anticipating 
devices the following clause: 

“And these defendants, further answering, say that said alleged 
invention was placed on public sale and in public use, more than two 
years prior to the application of said Alvaro B. Graham for patent 
No. 74342, by said Alvaro B. Graham’s full knowledge and consent, 
and that said offering for sale and said sale and public use were 
known to the following persons at the places named : 

“Eli Wilder, of Waukegan, Ill., at Waukegan, III. 

“Fenner W. Ward, of Waukegan, IIl., at Waukegan, [Il. 

“J. Brown Porter, of Waukegan, [1li., at Waukegan, III. 

“Alvaro B. Graham, of Chicago, IIL, at Waukegan, IIl., and else- 
where. 

‘Richard W. Dooley, of Benton, IIl., at Benton, [ll.; to 
1G Hanson Minskev, of Waukegan, [Il., at a Waukegan, IIL. 

‘Se George W. Stearns, of Warren, [ll.. at Warren, [}l. : 
to William R. Baker and William J. Hanna, of Chicago, Illinois, at 
Chicago, Ill. 

“And several other persons whose names and address- are now un- 
known to defendants, but which these defendants ask permission to 
insert when the same can be ascertained. 

“And these defendants, further answering, say that they havea 
right to make & sell and use said alleged invention by virtue of 
license from one of the owners thereof.” 

C. H. McCORMICK. 
L. J. McCORMICK. 
R. H. McCORMICK. 


UNITED STATES OF AMERICA, \ . 
Northe ri Thristriet of Illinois, } 


L. J. McCormick, one of defendants, being duly sworn, says that 
he has heard the foregoing answer read and knows the contents 
thereof. and that the same is true of his own knowledge, ex- 
47 cept the matters which are therein stated on information & 
belief. and as to these matters he ver-y believes them to be 

true. 
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Subscribed and sworn to before me this 27th day of Sept., 1879. 
E. A. DRUMMOND, 
U. S. Com’r. 


Endorsed: Filed Sept. 27, 1879. Wm. H. Bradley, clerk. 


48 Afterwards, to wit, on the third day of November, in the 

adjourned October term of said court, 1879, in the record of 
the proceedings thereof in said entitled{ cause, before Hon. Henry 
W. Blodgett, district judge, is the following entry, to wit: 


Order. 


Huca GRAHAM 
nS. -In Chancery. 
Cyrus H. McCormick et al. ) 


Now come the parties, by their solicitors, and on motion of Mr. 
Janning, solicitor, time to take additional proofs herein is extended 
ten days. 


49 Afterwards, to wit, on the nineteenth day of April, 1880) 
‘ame the defendants, by their solicitors, and filed in said 

clerk’s office their petition for a rehearing in said entitled cause ; 

which said petition is in the words and figures following, to wit; 


United States Circuit Court for the Northern District of Illinois. 
In Equity. 


Hucu GRAHAM 
Cyrus H. McCormick, LEANDER J. McCormick, & R. Hatt 
McCormick. 


To the honorable the judges of the circuit court of the United 
States for the northern district of Illinois: 


The defendants in the above-entitled cause petition your honors 
for a rehearing in the same, and to that end ask that the cause may 
be reopened for taking further testimony, and for reargument and 
for cause respectfully represent— 

I. That since the hearing in this cause was had before your 
honors the defendants have learned of the following new testimony, 
which if it had been before your honors must have caused a differ- 
ent decree, & yet which, after the exercise of due diligence, they 
fa‘led to tind before the hearing. 

(a.) The defendants introduced in their testimony patent No. 

51546, of December 19th, 1865, granted to one Frank Bramer. 
50) This patent showed clearly all the elements of the first claim 
sued upon and substantially all the elements of the second 
certainly more clearly than the same are found in the defendants’ 
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machine. When the complainants introduced their rebuttal testi- 
mony they carried Graham’s invention back to 1863, which thereby 
anticipated Bramer & made his patent of no avail to the defendants. 
The defendants made diligent enquiry and were then unable to fix 
bramer’s invention before 1863, but since said hearing they have 
learned and are now able to prove that said Bramer reduced said 
invention to practice by building a full-sized machine and working 
the same successfully in the latter part of the summer of 1862. He 
worked the same machinein 1863, and in 1864 he commenced mak- 
ing them for the market, and has made and sold over sre ober them. 

See the affidavits of Fr: ink Bramera ad Albert Bramer, heretoattached 
& marked “ Exhibit 1” and made part of this ps —— The use of 
this same machine in the summer of 1863 and its general construe- 
tion 1s shown also by the affidavits of Lewis Bramer a jean Creo. W. 
Way, hereto attached and marked “Exhibit 2” & “ Exhibit 3. 
The facts herein shown can be clearly proven by said Frank Bramer, 
Albert Bramer, Lewis Bramer, George W. Way, and others 

(6.) ‘The defendants show, for further cause for reopening this case 
for taking further testimony and for a rehearing, that since the hear- 
_ had the defendants have discovered that in th spring & sum- 


—_— 


mer of 1859 one William Moore, then of Mt. Vernon, Ohio, built 
and sold several harvester machines at Mt. Vernon, O., which 

oO] were successfully used, that embra | the elements of the 
first two claims of the Graham 1S68 patent. lt had the 
vibratable link, the swivel joiut M, the swivel joint M” in the same 
Me a to each other asin the Graham patenhy & performing ©X- 


actly the same functions, and tho lever L the same as Graham’s, 
except that 1t had a device for limiting the 7 whoward thrust of the 
cutting edge. It has all that Graham has and one improvement in 
addition, viz., an adjustable stop to limit at will the downward 


thrust of the cutting teeth, all which the defendants expect to prove 
by said William Moore, also by Frank Moore, 5. Stultz, & O. Welshy- 
mer, all of whose affidavits are hereto attached and marked “ Ex- 


hibit ae 

We beg leave here to offer as a part hereof a model of the ma- 
chines ’made by said Moore & referred to in said Moore's affidavit 
AY marked * Model ot Moore Soo I] irvester \I chine.” As thie 
Moore machine was never patented the defendants had no means of 
knowing of its existence u1 os after the decision made by yi yar 
honors in this ease. The talking about said decision led to its dis- 
covery. 

II. Your pe titioners, the defendants, further }) titioning, TOSpn ct- 
fully represent that it is an error in fact to say that the legal title t 
the invention claimed in the first two claims of the Graham 1868 
patent - yn which this suit was broughis solely in the complain-t. 

The rights secured by a patent is not the ownership of the mere 

an orl nt issued by the Patent Othe: 
52 And an assignment of an interest In an invention is not 
limited merely to such parchment, but the thing secured by 
the patent and by an assignment in the ownership of the invention 
& the exclusive right to make, use,and sell such invention. Alvaro 


-~ 
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B. Graham, the inventor, on the 25th of November, 1865, assigned 
the entire ownership of the invention in question to himself and to 
W. B. Worden and C. A. Worden, & this assignment was filed & re- 
corded in the Patent Office on the same day the application for the 
1867 patent was filed, viz., Dec. 5th, 1865. (See copy of said assign- 
ment, hereto attached and marked “ Exhibit 5.”) 

This 1865 application had the full .deseription of this invention 
and is identified in said assignment. The removal of this invention 
to the 1868 patent certainly cannot change its ownership. It could 
only become the sole property of said Graham again by the execu- 
tion of another assignment in writing and no such assignment was 
ever made by the Wordens. The fact that the 1868 patent issued 
to A. B. Graham solely did not in any way affect the title of the 
Wordens to a two-thirds interest in the invention and the patent 
therefor. This question is fully discussed and this doctrine clearly 
established by the Supreme Court in Gaylor vs. Wilder, 10 Howard, 
493. The Court there hold that the assignment of the invention 
prior to application for a patent carries the legal title to the patent 
that may subsequently issue for the invention, notwithstanding the 

patent may issue solely to the inventor. 
53 Such has been the uniform holding in the circuit courts 

before and after the decision of the Supreme Court. To save 
the invention from the fatal effects of more than two years’ public 
use your honors were obliged to find that, so far as pertained to the 
first two claims of the 1868 patent, that the application for the 1868 
patent was only a continuation of the Dec. 5, 1865, application, and 
therefore said first two claims must be included in the assigiment 
recorded in the U.S. Patent Office Dee. 5th, 1865. 

[1]. The defendants think they should be awarded a new hearing 
for the reason that they were misled in believing that your honors 
would follow the construction of the Graham patent which was 
given to it in this court in the case of Hugh Graham v. Elijah H. 
Gammon et al. (Chicago Legal News, vol. IX, No. 45, p. 370), and 
therefore did not argue at the hearing the limitations of said patent 
in the light of said decision. The counsel for the defense are con- 
fident that the construction of the complainant’s patent given in that 
case was the only correct one that can be given, & that if applied 
here must show that the defendants’ machine does not infringe said 
patent; that the defendants’ mechanism is incapable of performing 
the functions of complainant’s patented device & therefore cannot 
infringe it. 

We submit as understood by the defendants’ counsel that the de- 
cision of your honors in this cause gives the Graham patent a much 

broader construction than given by Judge Blodgett in the 
54 case referred to, & thereby caused the defendants’ testimony to 
fall short of what they believed to be a perfect defense. 

‘They supposed that if they proved that they did not infringe the 
Graham patent as construed and limited by his honor Judge Blodgett 
their defense would be complete, and were thereby thrown off their 
search for anticipating devices; yet they did use due diligence, but 
failed before hearing to find the new matters herein disclosed. 
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(c.) Your petitioners, the defendants, further show, as cause for 
reopening this case, for taking further testimony, and for a rehear- 
ing, that since the arguing had your petitioners have discovered 
that one Harvey L. Hopkins, now of Chicago, Illinois, made a full- 
sized machine involving the elements claimed in the first two claims 
of the complainant’s patent, combined and operated in substantially 
the same way,and used the same in the summer of 1862 in the State 
of New York, and also used the same in the summer of 1863 in the 
said State of New York, and that he has made and sold trom that 
time to the present machines substantially the same. 

This your petitioners are prepared to prove by said Harvey L. 
Hopkins and many other witnesses. (See Exhibit 6, hereto at- 
tached.) 

The information that this device was made and used by said 
Hopkins prior to the alleged invention of Alvord B. Graham was 
not known to your petitioners until since the hearing in said cause. 

IV. Your petitioners, the defendants, further represent that 
D0 at the hearing of this cause the attorneys for the complainant 
cited as authority for an extremely liberal construction of the 
statutes relating to two years’ public use prior to application for pat- 
ent and as to what amounted to filing an application for a patent 
the decision of Judge Shepley in the case of Henry vs. The Francis- 
town Soapstone Co., reported in 9 O. G., 408 (or as cited on page 40 
of complainant’s brief, 3rd Dec., case 312). 

This decision, as your honors no doubt discovered, relaxes Lo a 
very great degree the stringency of ‘the law upon these decisions as 
the same had previously been held by the courts. Judge Shepley 
had no precedent whatever for his loose holding as to what amounted 
to a filing of the application or:as to what amounted to two years’ 
public sale or use prior to filing of application. 

In reaching the opinion promulgated by your honors the defend- 
ants cannot rid themselves of the impression that this decision of 
Judge Shepley had a great influence in determining the questions 
in this suit to which said decision referred. 

In the case cited a motion was afterward filed to reopen said case 
to take further testimony and reargue the same. 

That motion was granted, and after the death of Judge Shepley 
the case was argued before his successor, Judge Lowell, and a de- 
cision was rendered January 30th, 1880, and reported in the Official 

Gazette for March 9th, 1880, page O6Y. 
o6 In this decision your honors will discover that Judge 

Lowell has revised Judge Shepley on both of the points re- 
ferred to, and holds, just as all courts had held before, that a single 
sale more than two years prior to the filing of the application for a 
patent was sufficient to render the patent invalid, and also that the 
filing of an application for a patent means filing the same in the 
Patent Oftice. 

And on the matter of public use Judge Lowell further corrects the 
loose language of Judge Shepley. He says “ that sales in the usual 
cause Of business, whether absolute or conditional, if they are sales 
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A sing!e sale has this effect 


of 1 e patented things, work a forfeiture. 
pasate as a hundred sales.” 
He also discusses the matter of selling upon warranty, and says In 
hat the seller re carded the 


that 1f the transaction howell tak’ ! g 
1c for sale as practical ma- 
] 


chines, that the fact that he warranted them or agreed t LO take them 


back if they were not satistactory does not save them from the eff ct 


substance 


thing sold as practical, or if he held the san 


of the statute. 
Your pe titi lone rs bel Ve th; 
decision that your honors wou 


t by a rehearing under this revised 
d change t holding in the matter 
the cause nay be reopens d and 


‘ 
} 
neil 


in dispute, and therefore pray that 
reheard. 
57 V. The petition of the defendants in the above-entitled 
tioners find 


cause respectfully represents further that your petit 
, . . ’ , : : ’ 
gerieved by the decision made by your honors In this 


themselves ; 


cause, W he re 


ii 
aby it was decided that “ the defendant S pr i 


o the frame, the vibratable link with the san 
pre ie iy ine Fact 


“ag , 

tiailv the same way as the plaintil ' having a swivel 

. Mk i emeey ee mae eS Sess 

joint at m’, as stated in plaintiff’s machine forward « the shoe the 
at the rear end Lhe a el and thi re is 


| , . y 5 . ’ ,° 
e vibratable link substantiallv like 


swivel joint attache 
: nee 
iorm as the plaintili 


ut Instead o 


- 
— 


] en 
draft rod has a swivel joint 


anarm attached toa pe rt of tl 
that of thi plaintiffs, and the substantial difference, as it seems, be- 
tween the plaintiff’s device as described in the first and seeond claims 
and that of defendants’ is that the draft rod 1s attached to the real 
part of the shoe, and not to the forward part, as in the plaintiff's 
patent. There are also other devices in the defendants’ machine 
which may make it different from the plaintiff's; but as to the 
ibratable link. and the mode in which the motion is 


swivel joint, the vibratab! 
seem to be much difference 


oe =. +] { " } P 
proauced In tne hnger bar there does not 
1h) substance. and in both machines and by substanti: lly the Same 
means there 1s produced a rocking moton. 
‘| nies bee fe 2 hle tl . lefend 
n this ¢ nnection is noticenbie that the derendunts in the 
] : 4] " 4] . + . , i. 7 ie ' | ‘ " tes . 
claims set forth 1n their specihncauvions makea roc KING motion 
ll @. ' ’ } } 
OO 6) | Line snoe and { itter l ‘ iL! ] ()i their combin; ition. 
. > . ] t | . Dy bys y | ° } 
In their second claim they say that they claim the com- 


bination of the shoe and drag ling@ over and In rear of the 
shoe and its swivel joint connecting it with the rear end of the shoe, 
whereby the drag bar sustains the 
it free to rock on its 

: Again, in their fifth claim, tiney say that the V 
nation of the shoe, the forked cou 


, ’ 1 : ae 
thrust of hae elt 


claim the combi- 
arm, the d bar extend- 
ing over and in rear of the shoe, ivel pin connecting the two, 
the rocking cee anikdiniahsmnnal saciiedan bar, and the ad- 
justable link connection between the lever and the coupling arm, 
whereby the shoe lj 

“And, again, the motion which seems to be produc din the Opera- 
tion of plaintiff's tinetly described in the 7th 
claiin made by the defendants in their patent as follows: ‘The com- 
bination of the shoe, the drag bar, the forked coupling arm, and the 
other elements of mechanism before mentioned, whereby the shoe 


ping rag 
I 


ic 


,e% , ’ ’ 
readiiv mav be rocked or 


.” . . ‘ , « 
machine is more dis 


eS i Fa 
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is first rocked and then lifted by one continuous movement of the 
lever.’ ” 

And your petitioners further represent that the letters patent of 
your petitioners referred to in the said decision were not introduced 
in evidence during the taking of testimony in this cause, and were 

not made the subject of any testimony by any witness, to the 
59 effect that the description therein given and the terms therein 

used described or applied to the same things that are de- 
scribed in the patent of the complainants herein ; that these letters 
patent were offered to the court on the hearing at the commence- 
mentof the argument, and that your petitioners’ counsel, supposing 
that the question before the court was whether the machine con- 
structed by the defendants was within the description and claims of 
the complainant’s patent, did not examine the said letters patent 
with a view to considering either whether it described any different 
machine from the one actually built by the defendants or whether 
the terms used in it were capable of being so construed as to describe 
operations which the machine itself did not perform, and therefore 
no argument was made to the court upon that patent by your peti- 
tioners’ counsel. 

Your petitioners further show that the words quoted in the de- 
cision of the court from the said patent as descriptive of the operation 
of their said machine do not describe the operation of the complain- 
ant’s patented machine, but do describe an operation that is exactly 
the same as that shown in both the Ball and Zug machines and 
that which was in public use many years before the alleged inven- 
tion of the complainant. ‘The words “ rocking motion ” used in the 
two patents and in the decision became known and. so far us your 
petitioners know, were first used in the reissues of Cyrenus Wheeler’s 

patent of 1860, but were not used in the original patent of 
60 1854, in which the operation described in the reissue as rock- 

ing was described by the words, “ By the lever attached to 
the arch the driver can raise or depress the points of the cutters, the 
arch turning on its bolts as now arranged for the purpose of cutting 
higher or lower or for the purpose of passing any obstruction met 
with without leaving his seat.” 

In this machine, as in the complainant’s patented machine, the 
rocking motion of the hnger bar was controlled by a lever in the 
hands of the driver, so that the cutter bar could be set and held fast 
at any angle, and the cutter bar was also hinged, so that it could 
rise or fall at its outer end, as in the complainant’s machine. The 

f 


patents of Ball and Zug do not use the word “ rock” to express this 
movement of the cutter bar, but they do describe the movement sub- 
stantially in the terms used in the patent of Cyrenus Wheeler, 
which has been adjudged by the circuit court of the United States 
for the second circuit to cover all reaping and mowing machines In 
which the eutter bar has two motions, one of which is now ealled 
“ rocking ” and the other of which is the elevation of the bar from 
its outer end. 

And your petitioners beg leave to refer the court to the Cyrenus 
Wheeler patent and its reissue for further information. 


Shed 


4—379 
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And your petitioners represent to your honors that the descrip- 
tion in their patent quoted in the decision of the court is the 
61 description exactly of the operation performed in both the 
Ball and Zug patents, in which other words are used to ex- 

press the same fact. 

In the Ball patent the following statement is made: “ The driver, 
too, by means of the lever I can, with but little effort, turn up the 
front of the finger at pleasure without raising either end of the 
finger beam off the ground, as shown in red, Fig. 6.” 

The operation thus described is precisely the operation done In 
your petitioners’ machine by the hand lever in that machine—that 
is, the lever “turns up the front of the finger at pleasure”’ as far as 
the organization permits it to rise, which is controlled by the are of 
vibration of the vibratable link exactly the same in both cases. 
When the front of the finger is turned by this lever until it reaches 
the limit of its capacity to rock or vibrate or turn up, then the con- 
tinual movement of the lever elevates the entire finger bar off the 
ground; and this is the operation described in defendants’ patent in 
the words quoted in the decision of the court as follows: “ Whereby 
the shoe is first rocked and then lifted by one continuous movement 
of the lever.” 

At the time of the granting of the Ball and Zug patents, in 1599, 
this operation called “turning up” had not been designated as 
“ rocking ” of the finger bar, which term, as your petitioners believe, 
came into use in consequence of the reissue of the Wheeler patents 
in 1860; and hence the difference of terms in the different patents 

to express the same function. 
62 And your petitioners show that the rocking of the finger 
bar in their machine is not controlled by their lever in the 
same sense in which it is controlled by the lever in the Graham 
patent. 

[In the Graham patent the lever is positively connected to the 
finger bar through the vibratable link so that the finger bar and 
the lever must always act together, and the angle of one controls 
and determines the angle of the other in all circumstances. This 
operation is precisely the same as that in the Cyrenus Wheeler pat- 
ent, in which the driver’s lever was in positive connection with the 
finger bar and controls its angle of inclination to the horizon, and 
this operation was called rocking in the reissues of that patent, 
which were after the date of the Zug and Ball patents. 

In your petitioners’ machine, however, there is no control over 
the rocking motion when the machine is in operation in the field. 
The finger bar is free to adapt itself to the undulations of the ground 
without control by any part of the machine within the limits al- 
lowed to it, and which are necessarily controlled by safety in de- 
nressing the finger bar so that the finger bar shall not dig into the 
ground, and by efficiency in elevating it, because above a certain 
angle of elevation it would be inoperative as a cutter; but between 
these limits, whose extent is not exactly certain but varies with the 
judgment of the constructers, the finger bar is entirely free to rise 
and fall as it is affected by the surface of the ground. This 
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63 is precisely the case with the Ball and Zug, but when it is 

desired to raise the finger bar by a chain and so hold it 
up independently of the surface of the ground the hand lever is 
used for that purpose, and so it is in the Ball machine. 

[n your petitioners’ machine this lever performs also the function 
of raising the bar off the ground when it is urged further than suf- 
ficient to elevate the fingers. 

This latter function is performed in complainant’s machine by 
another lever, which is not the subject of the complainant’s patent 
or any part of it, and which performs the same office that was per- 
formed years before in the other machines by a similar contriv- 
ance. 

And therefore it is an error, in fact, to say that “there is an arm 
attached to a part of the vibratable link substantially like that of 
the plaintiff’s,” and there is no testimony in the case sufficient to 
support that finding of fact. 

And your petitioners further show that, as matter of fact, there 
is no rocking motion “ produced ” in the finger bar in their machine 
other than that same motion produced in the finger bar of Ball’s 
machine, and which is an essential part of a floating finger bar 
whereby it can be raised in extraordinary emergency by the lever, 
while at the same time it is left free in ordinary use to follow the 
undulations of the ground. 

It is true that in complainant’s machine the rocking mo- 

64 tion is “ produced ” by the lever, and it has no other rocking 

motion; but this rocking motion is not the sort of rocking 

motion which is in the Ball and Zug machines or in your petition- 

ers’ machine, in all of which it is controlled by the surface of the 

ground, but it is exactly the rocking motion of the Cyrenus Wheeler 
finger bar, as shown in his patent of 1854. 

Your petitioners therefore represent to your honors that they are 
entirely surprised by the decision of the court, inasmuch as no testi- 
mony to the effect that your petitioners: patent contained these state- 
ments, with the effect now attributed t» them, was before the court; 
and, as your petitioners understood the argument of the complain- 
ants, it was not claimed that your petitioners’ machine infringed 
the second claim of their patent, but it was contended that the 
first claim was independent entirely of the control of the rocking 
motion by the operator, and that the finger bar was intended to 
be left free to be controlled by the surface of the ground, and that 
therefore your petitioners’ machine was an infringement; and it was 
ex plained to the court by the counsel for the complainant that their 
machine was perfectly operative without the control of the driver, 
because the so-called swivel-joint m’ was in front of the finger bar 
instead of behind it, whereby it tended to lift up the finger bar and 

prevent it from sticking fast in obstacles and upsetting. 
60 Your petitioners therefore pray that they may be reheard 
on these questions of fact thus found by the court, and that, 
if need be, witnesses may be examined upon the question whether, 
either in the patent of your petitioners or in their machine, there is 
any apparatus for controlling the rocking of the finger bar similar 
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to that in the complainant’s patent or differing from that which is 


in the machine of Ball. 
C. H. McCORMICK. 


I do hereby certify that, in my opinion, the above petition is well 
founded in fact, and that the decision of the court is under a misap- 
prehension of the facts, caused by the circumstance that the point 
decided by the court was not the subject of any testimony, and, as | - 
understood it, was not the subject of any argument on the part of 
the complainant. ! 
EDW’D N. DICKENSON, 

Counsel for Def’ts. 


Mr. Dickenson’s certificate is only to paragraph IV, as the balance 
has not been submitted to his inspection. 
M. D. LEGGETT, 
Of Counsel for Def't-. 


66 I do hereby certify that, in my opinion, the above petition 
sets forth new matter that can be proven as stated; that said 
new matter after diligent search could not sooner be found, ard that, 
as set forth in the II, III, and IV paragraphs, the court is under a 
misapprehension of the facts, and that the same should be reargued 
in order that justice may be done between the parties. 
M. D. LEGGETT, 
Of Counsel for Defendants. 
STATE OF ILLINOIS, | ... 
Cook County, j sas 


Cyrus H. McCormick, one of the defendants herein, being duly 
sworn, deposes and says that, as he is informed and believes, the 
matters and things stated and set forth in the foregoing petition are 


true. 
C. H. McCORMICK. 


Subscribed and sworn to before me this 5th day of April, A. D. 
1880. 
[SEAL. | JOHN J. A. HASBROOK, 
Notary Public. 


67 “ EXHIBIT 1.” 
STtaTE OF New YorK, \ 
Herkimer County,  § 


Frank Bramer, of Little Falls, N. Y., being duly sworn, says that 
the father of deponent, David Bramer, resided at Fabius, Onondaga 
county, N. Y.,and 2bout the year 1840 built at said Fabius a manu- 
factory of agricul! -al implements; that about 1860 deponent hired 
o1 leased said um. factory of said Bramer and commenced the 
manufacture of agricultural implements in his own name, continu- 
ing the business of his father, with whom he had been engaged ; 
that in the autumn of 1862—August or September, 1862—he con- 
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ceived & built a mowing machine with the connection of the finger 
bar to the main frame by means of a vibratable link and other de- 
vices, as shown In Exhibit A, hereto annexed. 

This attachment allowed the rocking or rolling of the cutter bar, 
which was also free to rise or fall at either end. 

This machine was put in the field and successfully operated the 
same fall & the next season. In the year 1864 deponent built forty 
or fifty of said machines substantially in the same manner, put 
them in market and sold them, and have continued to do so each 
year since that time. 

The accompany- model represents the present machine & is marked 

Exhibit B. 
68 There have been not less than ten thousand machines built 
having substantially the same devices and to accomplish in 
the same way the purposes as in the first machine constructed by 
me in 1862. 
FRANK BRAMER. 


Sworn before me this 29th day of Mar., 18S0. 
[ SEAL. | WATTS T. LOOMIS, 
Notary Public, Herk. Co., N. Y. 


(Here follows diagram marked page 69.) 
70 Exner 1 (a). 
STATE OF New York, Herkimer County: 
Y 


Albert Bramer, being duly sworn, says he has heard the fore- 
going affidavit of Frank Bramer read and knows the contents 
thereof: that the same is true, of his own knowledge. 


ALBERT BRAMER. 


Sworn before me this 29 day of Mar., 1880. | 
[SEAL. ] WATTS T. LOOMIS, 
Notary Public, Herk. Co., | ie a 


7] “ EXHisitT 2.” 


STATE OF New YorK, | oy 

Onondaga County, {°° 

Lewis Bramer, of Fabius, N. Y., being duly sworn, says he resides 
at Fabius, N. Y.; that in 1863 he was present in the field and saw 
a mowing machine cutting grass at Parker Anden’s place; said 
mower did good work, and the next year they were manufactured 
by his cousin, who was the inventor & patentee, and sold and used 
largely and have been constantly sold & used since. The cutter bar 
of the said 1863 mower was secured to a link free to vibrate by its 
attachment to main gearing carriage, and the draft or push rod was 
secured by a joint to admit of rocking and rolling the cutter bar. 

Said invention was patented in the U.S. in 1865. 


LEWIS BRAMER. 
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Sworn to before me the 20th day of March, 1880. 
ELMORE WHEATON. 


72 “ EXHIBIT 3.” 


ty 


STATE OF New YORK, his 

Onondaga County, jf ° 

George Way, of Fabius, N. Y., being duly sworn, says he resides 
at Fabius, N. Y., and is a mechanic, and assisted in the construc- 
tion of a mowing machine, in the year 1863, at Bramer’s machine 
shop in Fabius. The cutter bar of the said mower was secured to 
a shoe which run on the ground, and the shoe was secured by joints 
to a vibratable link, said vibratable link being attached to the gear- 
ing carriage by a free and flexible joint, while the draft or push rod 
was secured by a joint to admit of the rocking and rolling of the 
cutter bar. Said cutter bar was free to rise and fall at either end 
and was under the control of the driver by means of a lever. 

This invention was substantially such as was patented by Frank 
3ramer in 1865, and hus been manufactured and used constantly 
since 1863. During the month of July, 1863, said machine cut suc- 
cessfully in my presence. . 

GEO. W. WAY. 


Sworn to before me the 20th day of March, 1880. 
ELMORE WHEEDON, 
Justice of the Peace. 
73 “ EXHIBIT 4.” 


STATE OF OHIO, l iy 
Richland County, | es 

William Moore, of Mansfield, Richland county, Ohio, being first 
duly sworn according to law, deposes and says that during the vear 
1859, in the spring, he invented and built a mowing machine and 
operated it successfully in the field cutting grass, and immediately 
after, during the same year, he built a number of said machines, of 
which the accompanying model is a true representation. Said ma- 
chines were sold and used during the harvest of said year by the 
farmers in Knox county, in said State of Ohio. 

Said model above referred to was constructed by me. 

WILLIAM MOORE. 


oe 
) 
_ 
7 


Sworn to before me and subscribed in my presence this 1st day 


April, A. D. 1880. 
[ SEAL. | W. S. BRADFORD, 
Notary Public, Richland County, Ohio. 


74 Exuisit 4 (a). 
STATE OF OHIO, | 
Knox County, f 

O. Welshymer and L. Sturts, both of Mount Vernon, Knox county, 
Ohio, being first duly sworn according to law, depose and say that 
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they are acquainted with the matters and things and circumstances 
set forth in the foregoing affidavit of William Moore and know them 
to be true in substance and in fact. 
O. WELSHY MER. 
L. STURTS. 


Sworn to before me and subscribed in my presence this Ist day of 
April, A. D. 1880, respectively, by O. Welshymer and L. Sturts. 
[SEAL. | FRANK MOORE, 
Notary Public for Knox County, Ohio. 


75 ExuHisirt 5. 


Assignment. 

Liber Z7, page 403. 

(Stamp) A. b. G., Nov. 25. 

Whereas Alvaro Bb. Graham, of Waukegan, in the county of Lake 
and State of Illinois, has invented a new and improved grain and 
grass harvester for which he is about to make application for letters 
patent of the United States; and 

Whereas Alvaro B. Graham and William D. Werden, of Wauke- 
gan, in the county of Lake and State of Illinois, and Cyrus A. Wer- 
den, of Pittsfield, in the county of Berkshire, in the State of Massa- 
chusetts, have agreed to purchase from Alvaro Bb. Graham afore- 
said all the right, title, and interest which he has or may have in 
and to the said inventions in consequence of the grant of letters 
patent therefor, and have paid to him, the said Alvaro b. Graham, 
of Waukegan, in the county of Lake and State of Lilinois, the sum 
of one dollar, the receipt of which is hereby acknowledged : 

Now, this indenture witnesseth: That, for and in consideration of 
the said sum to him paid, he has assigned and transferred, and does 
hereby assign and transfer to the said Alvaro Bb. Graham and Wil- 
liam B. Werden,of Waukegan,in the county of Lake and State of I1li- 
nois, and Cyrus A. Werden, of Pittsfield, in the county of Berkshire, 
in the State of Massachusetts, the full and exclusive right to said 

invention of all the improvements made by him as fully set 
76 forth and described in the specification which: he has prepared 

and executed preparatory to the obtaining letters patent 
therefor: 

The same to be held and enjoyed by the said Alvaro b. Graham 
and Wilham B. Werden, of Waukegan, in the county of Lake and 
State of Illinois, and Cyrus A. Werden, of Pittsfield, in the county 
of Berkshire, in the State of Massachusetts, for their own use and 
behalf and for the use and behalf of their legal representatives to 
the full end of the term for which letters patent may be granted, as 
fully and entirely as the same would have been held and enjoyed 
by him if this assignment and sale had not been made. 

In testimony whereof he has hereunto set his hand and affixed 
his seal this 25th day of November, A. D. 1865. 

; ALVARO B. GRAHAM. 
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Sealed and delivered in the presence of— 
JOHN E. CLARKSON. 
D. N. BARKER. 


Received and recorded Dec. 5, 1865. 
77 Exuisit 6. 


STATE OF ILLINOIs,| _. 
County of Cook, Jf 


Harvey L. Hopkins, of the city of Chicago, in said county, being 
duly sworn, says that he is the Harvey L. Hopkins to whom letters 
patent of the United States for an improvement in harvesters, No. 
00943, dated December 17th, 1861, were granted, which letters pat- 
ent were reissued July 2d, 1867, & that he also is the person named 
as the assignee of one R. M. Davisin — letters patent of the United 
States for an improvement in harvesters, No. 35970, dated July 22d, 
1862. 

Deponent further says that during the winter and spring of 1562 
he manufactured a mowing machine with a finger bar free to rock, 
turn, or tilt upwards from a plain or level, and the inner shoe which 
supported the finger bar was so connected with the draw or drag 
bar as to admit of its turning, rocking, or tilting on an incline or 
decline; that during the summer of 1862 this deponent and others 
successfully operated said mower in the field at various times and 
places and in public competition with other mowing machines, and 
deponent exhibited said mower at the New York State fair, held at 
the city of Rochester in the autumn of 1862, & was awarded «& re- 

ceived a diplomathereon; that during the summer of 1862 this 
78 deponent invented certain improvements in said mower, 

among which were the following, viz: A swivel joint at the 
connection of said inner shoe to the main frame of the machine to 
admit of the rocking, turning, or tilting of said inner shoe & finger 
bar, & a lever & other mechanical devices for the purpose of en- 
abling the operator in the seat to rock, turn, or tilt the inner shoe 
on an incline or decline at pleasure & to make it fixed in any de- 
sired position or to leave it free to rock, turn, or tilt in passing over 


the inequalities of the ground; that afterwards and in the fall of 


1862 this deponent manufactured one mower with said improve- 
ments, & which was operated as last aforesaid in a practical man- 
ner, & that in the winter & spring of 1863 deponent manufactured 
several mowers like the one last above mentioned, which several 
mowers were operated and used in the field in and during the sum- 
mer of 1865 by different farmers and persons at public trial. 

Deponent further says that since said time, to wit, 1868, he has 
been almost continuously engaged in inventing, changing, improv- 
ing, and manufacturing mowers & he now is so engaged, & that he 
now uses & employs in his mower devices for rocking, turning, or 
tilting the inner shoe & finger bar in substantially the same man- 
ner as made by him in the fall of 1862, hereinbefore described. 


+ 
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79 Deponent further says that in allof his said mowers either 
end of the finger bar was free to rise & fall independently 
of the other end. 
HARVEY L. HOPKINS. 


Subscribed and sworn to before me upon this the 7th day of April, 
A. D. 1880. ‘ 
[ SEAL. | JOHN J. A. HASBROOK, 
Notary Public. 


(Endorsed :) Filed Apr. 19,1880. W.H. Bradley, el’k. 


80 Afterwards, to wit,on the third day of May, 1880, came 

William Moore, Otho Welshymer, ef al. and filed in said 
clerk's office their affidavits in said entitled cause; which said affida- 
vits are in the words and figures following, to wit: 


Circuit Court of the United States, Northern District of Illinois. In 
Equity. 


Hucu GRAHAM 


iis 


Cyrus H. McCormick, LEANDER J. McCormick, et al. 


STATE OF OHIO, | 
Richland County, § 


» BS 


William Moore, of Mansfield, Richland county, Ohio, being first 
duly sworn according to law, deposes and says that he is the Wil- 
liam Moore who, on the Ist day of April, A. D. 1880, before W.S. 
Bradford, notary public of said Richland county, made and sub- 
scribed an affidavit at the instance of defendants in the above-en- 
titled cause. 

That the “model” mentioned in said affidavit as having been 
constructed by himself was placed in the hands of one C. Colahan, 

of Cleveland, Ohio. in or about the month of Septem ber, A. 
5] D. 1878; that said C. Colahan was the same Colahan who was 

also present at the time of the making and subscribing of the 
said affidavit on April 1, 1880. 

That said machines mentioned in said affidavit as having been 
built and operated by him in the year 1859, of which said model 
placed in the hands of said C. Colahan in or about the month of 
September, A. D. 1878, was a true and correct representation, were 
all the machines and the only machines of that kind that were ever 
built; that since the said year A. D. 1859 none of said machines 
have been constructed to the knowledge of this afhant, and afhant 
thinks if any had been constructed he would have known the fact. 

This affiant further says that before and at the time of making 
the said model above mentioned and delivering the same to the said 
©. Colahan he informed the said C. Colahan fully in regard to the 
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time when said machines were made and of the extent and manner 
of their operation, so far as affiant recollected. 


WILLIAM MOORE. 


Sworn to before me and subscribed in my presence this 26th day 
of April, A. D. 1880. 
| SEAL. | GEORGE W. STATLER, 
Notary Public, Richland County, Ohio. 


§2 United States Circuit Court, Northern District of Illinois. In 
Equity. 


Hucu GRAHAM 
Us, 


Cyrus H. McCormick, LEANDER J. McCormick, et al. 


Otho Welshymer, of the county of Knox and State of Ohio, being 
first duly sworn according to law, deposes and says that he is in his 
sixty-ninth year of age, and that he is now and has been for forty 
years last past a resident of said Knox county and State of Ohio, 
and that he is the same Welshymer who, on the Ist day of April, 
A. D. 1880, before Frank Moore, a notary public in and for said 
Knox county, made and subscribed an aflidavit at the instance of 
the defendants in the above-entitled cause. 

That about the year 1859 and at the time referred to by William 
Moore, of Richland county, Ohio, in his affidavit filed in the above 
~ause by the defendants, he, this affiant, was in the employ of the 
firm of C. & J. Cooper, then engaged in the manufactory of engines 
and machinery of various kinds, and in the city of Mt. Vernon, in 
said Knox county. 

That while in said employ of the said C. & J. Cooper and about 
the said year of 1859 the said C. & J. Cooper manufactured the first 
mowing machine invented by the said William Moore and referred 

to by him in his said affidavit. 
83 That when said machine was built by said C. & J. Cooper 

as aforesaid this afhant took said mowing machine a short 
distance out of said city of Mt. Vernon and into a meadow for the 
purpose of making a trial of said machine, and did then and there 
make a trial of the same and ran said machine for about thirty 
minutes, when the same broke; that said machine was then repaired 
by said C. & J. Cooper, and affiant again made a trial of it, said 
machine, and did not run the same more than thirty minutes, when 
said machine again broke. 

That it was again repaired and sold to some person whom affiant 
does not now remember. 

that during said year of 1859 said C. & J. Cooper manufactured, 
as afliant remembers, nine of said machines, which were all sold to 
different parties, who took said machines away, but that in a short 
time all of said machines were brought back to said tirm because of 
their imperfections and breakage, and that said firm never realized 
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anything for said machines, and that they were taken apart and 
partly worked up into other machinery and partly sold for old iron. 

That the imperfections above mentioned consisted in the break- 
age of the connection at the rear left-hand corner of the main frame, 
where the intermediate link between the main frame and the shoe 

was connected to the main frame, or, in other words, the com- 
S4 pound jointat,the aforesaid rear left-hand corner of the main 

frame, and also in the knife bar, that the said nine were all 
that were ever manufactured of the kind invented by the said 
William Moore. 

Affiant says that he eontinued in the said employ of said C. & J. 
Cooper in and about their shops from the said year of 1859 until 
the year of 1867, and that in fact the building of said machines 
was wholly abandoned by all the parties interested in them. 

Affiant further says that some time since, at least one year and a 
half ago, he had a conversation with the said William Moore in re- 
gard to said machines, and that in said conversation the said Moore 
asked afhiant if he remembered anything about those machines, 
and said that we, meaning himself and affiant, might be called upon 
to testify concerning said machine, and that afterwards and about 
one year ago the said William Moore said to affiant that he, said 
Moore, had made a model of said machine, and, as affiant now re- 
mem bers, said he had sent said model to some parties. 


O. WELSHYMER. 


Sworn to before me and subscribed in my presence this 22nd day 
of April, A. D. 1880. 
Faia C. A. MERRIMAN, 
7 Notary Public, Knox County, Ohio. 


~L 


5 United States Circuit Court, Northern District of Illinois. 


Hucu GRAHAM 


i's 


Cyrus H. McCormick, LEANDER J. McCormick, et al. 


STATE OF OHIO, | 
Knox ounty, | 


Levi Sturts, of the county of Knox and State of Ohio, being first 
duly sworn according to law, deposes and says that he is fifty years 
of age, and that he is now and has been for thirty-five years last 
past a resident of the city of Mt. Vernon, in said county of Knox 
and State of Ohio; that during the year of 1859 he was in the em- 
ploy of the firm of C. & J. Cooper, manufacturers of engines and 
machinery of various kinds, and in the capacity of foreman of the 
wood department of said business; that he, said afhant, has con- 
tinued ever since the said year of 1859 in said employ of said C. & 
J. Cooper and their successors. 

That during said year affiant had charge of the building of the 
mowing machines mentioned by Otho Welshymer in his affidavit 
taken in the above cause by tlie plaintiff. 
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time when said machines were made and of the extent and manner 
of their operation, so far as affiant recollected. 
WILLIAM MOORE. 


Sworn to before me and subscribed in my presence this 26th day 
of April, A. D. 1880. 
[| SEAL. ] GEORGE W. STATLER, 
Notary Public, Richland County, Ohio. 


§2 United States Circuit Court, Northern District of Illinois. In 
Equity. 


Hucu GRAHAM 
vs. 


Cyrus H. McCormick, LEANDER J. McCormick, et al. 


Otho Welshymer, of the county of Knox and State of Ohio, being 
first duly sworn according to law, deposes and says that he is in his 
sixty-ninth year of age, and that he is now and has been for forty 
years last past a resident of said Knox county and State of Ohio, 
and that he is the same Welshymer who, on the Ist day of April, 
A. D. 1880, before Frank Moore, a notary public in and for said 
Knox county, made and subscribed an affidavit at the instance of 
the defendants in the above-entitled cause. 

That about the year 1859 and at the time referred to by William 
Moore, of Richland county, Ohio, in his affidavit filed in the above 
vause by the defendants, he, this affiant, was in the employ of the 
firm of C. & J. Cooper, then engaged in the manufactory of engines 
and machinery of various kinds, and in the city of Mt. Vernon, in 
said Knox county. 

That while in said employ of the said C. & J. Cooper and about 
the said year of 1859 the said C. & J. Cooper manufactured the first 
mowing machine invented by the said William Moore and referred 

to by him in his said affidavit. 
83 That when said machine was built by said C. & J. Cooper 

as aforesaid this affiant took said mowing machine a short 
distance out of said city of Mt. Vernon and into a meadow for the 
purpose of making a trial of said machine, and did then and there 
make a trial of the same and ran said machine for about thirty 
minutes, when the same broke; that said machine was then repaired 
by said C. & J. Cooper, and affiant again made a trial of it, said 
machine, and did not run the same more than thirty minutes, when 
said machine again broke. 

That it was again repaired and sold to some person whom affiant 
does not now remember. 

That during said year of 1859 said C. & J. Cooper manufactured, 
as afhant remembers, nine of said machines, which were all sold to 
different parties, who took said machines away, but that in a short 


time all of said machines were brought back to said firm because of 


their imperfections and breakage, and that said firm never realized 
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anything for said machines, and that they were taken apart and 
partly worked up into other machinery and partly sold for old iron. 

That the imperfections above mentioned consisted in the break- 
age of the connection at the rear left-hand corner of the main frame, 
where the intermediate link between the main frame and the shoe 

was connected to the main frame, or, in other words, the com- 
84 pound jointat the aforesaid rear left-hand corner of the main 

frame, and also in the knife bar, that the said nine were all 
that were ever manufactured of the kind invented by the said 
William Moore. 

Affiant says that he eontinued in the said employ of said C. & J. 
Cooper in and about their shops from the said year of 1859 until 
the year of 1867, and that in fact the building of said machines 
was wholly abandoned by all the parties interested in them. 

Affiant further says that some time since, at least one year and a 
half ago, he had a conversation with the said William Moore in re- 
gard to said machines, and that in said conversation the said Moore 
asked affiant if he remembered anything about those machines, 
and said that we, meaning himself and affiant, might be called upon 
to testify concerning said machine, and that afterwards and about 
one year ago the said William Moore said to affiant that he, said 
Moore, had made a model of said machine, and, as affiant now re- 
mem bers, said he had sent said model to some parties. 


O. WELSHYMER. 


Sworn to before me and subscribed in my presence this 22nd day 
of April, A. D. 1880. 
| SEAL. ] C. A. MERRIMAN, 
Notary Public, Knox County, Ohio. 


85 United States Circuit Court, Northern District of Illinois. 


Hucu GRAHAM 
Us. 
Cyrus H. McCormick, LEANDER J. McCormick, et al. 


STATE OF OHIO, | . 
Knox County, J nalts 


Levi Sturts, of the county of Knox and State of Ohio, being first 
duly sworn according to law, deposes and says that he is fifty years 
of age, and that he is now and has been for thirty-five years last 
past a resident of the city of Mt. Vernon, in said county of Knox 
and State of Ohio; that during the year of 1859 he was in the em- 
ploy of the firm of C. & J. Cooper, manufacturers of engines and 
machinery of various kinds, and in the capacity of foreman of the 
wood department of said business ; that he, said affiant, has con- 
tinued ever since the said year of 1859 in said employ of said C. & 
J. Cooper and their successors. 

That during said year affiant had charge of the building of the 
mowing machines mentioned by Otho Welshymer in his affidavit 
taken in the above cause by the plaintiff. 
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That affiant has personal knowledge of the facts stated by said 
Welshymer in his said affidavit in regard to the character and fail- 
ure of said machines, and says they are true; that the 
854 main reasons why said machines were a failure — that they 
were too complicated, not properly proportioned, and geared 
too high; they could notstand the motion; the speed was too great; 
that the enterprise of the building of the said machines was aban- 
doned by all the parties interested in them. 
And further aftiant saith not. - 


LEVI STURTS. 


Sworn to before me and subscribed in my presence this 22d day 


of April, A. D. 1880. 
[L. s.] C. A. MERRIMAN, 


Notary Public, Knox County, Ohio. 


# 
United State Circuit Court, Northern District of Illinois. 
Hueu GRAHAM, PI’ff, 
Us. 
Cyrus H. McCormick, LEANDER J. McCormick, ef al., Def’ts. 
STATE OF OHIO, } 
Knox County, | 
> 
John Cooper, of lawful age, being duly sworn, says that during 
the year 1859 and for a long time subsequent thereto he was a mem- 
ber of the firm of Charles & John Cooper, of the city of Mt. 
86 Vernon, Knox county, Ohio; that said firm was engaged in 
the business of manufacturing steam-engines and other ma- 
chinery, and that during a part of the year about 1859 said firm 
manufactured some mowing machines; affiant does not remember 
the number so manufactured; that said mowing machines were in- 
vented by one William Moore. 
Affiant does not now remember fully and in detail the history of 
said machines, but does remember that on account of imperfections 
of said mowing machines they were only manufactured during one 
season by the firm of Charles & John Cooper, and were never man- 
ufactured by any other party or parties, to affiant’s knowledge. 
Affiant further says that the machine proved a failure, and that 
the experiment of manufacturing the same was wholly abandoned 
a?) 


by said firm as aforesaid. 


JOHN COOPER. 


Sworn to before me and subscribed in my presence this 22rd day 
of April, A. D. 1880. 
JOHN D. EWING, 
J. P. of Knox Co., Ohio. 
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THE STATE oF OnIO, | _ 
if ’ 83° 
Knox County, 


[, Samuel J. Brent, clerk of the court of common pleas, being a 
court of law and of record, within and for the county and State 
aforesaid, do hereby certify that John D. Ewing, Esq. ., Was at 
87 the date of the taking the annexed affidavit a justice of the 
peace within and for “said county, duly authorized to take the 
same ; that I know his handwriting and verily believe that bis signa- 
ture to said certificate is genuine, and that the annexed instrument 
is executed and acknowledged according to the laws of the State of 
Ohio. 
In testimony whereof witness my hand and seal of said court, at 
Mt. Vernon, Ohio, this 23d day of ‘April, A. D. 1880. 
[L. s.] SAM’L J. BRENT, Clerk. 


STATE OF ILLINOIS, - 
Cook County, Soa 


Circuit Court of the United States, Northern District of Illinois. 
In Equity. 


Hucn GRAHAM vs. Cyrus H. McCormick eé al. 


Charles H. Wood, being duly sworn, on oath says that in the fall 
of 1877, at the Exposition building in Chicago, he had a conversa- 
tion with Harvey L. Hopkins, a manufacturer of mowing machines 
or a dealer therein at Chicago, in which he told said Hopkins that 
his machine, known as “ Hopkin’s Choice,” was an infringement of 

the Graham patent. 
88 The said Hopkins claimed that his machine was invented 
before Graham’s, and that he could defeat the Graham patent. 
The suit against McCormicks was spoken about in that conversa- 
tion. 

Afterward and on the 15th day of October, 1877, this affiant met 
the said Hopkins at the Briggs House by appointment, the object 
being to talk matters over concerning the Graham patent and the 
suit against the McCormicks. 

Hopkins then claimed that he could give the McCormicks infor- 
mation that would enable them to defeat the Graham patent, and 
that he would do so unless Graham would give him an interest in 
whatever might be obtained from the McCormicks in the above-en- 
titled cause, and it was arranged that afhant should write to Mr. 
Graham, who was then in Kansas, laying the matter before him for 
the purpose of bringing about such an arrangement as was then 
talked over. 

Affiant states that immediately after such interview at the Briggs 
House and on the same day he accordingly wrote the said Graham 
that the contents of such letter written on the said 15th day of Octo- 
ber, 1877, truly represented such interview (the party therein re- 
ferred to being the said Harvey L. Hopkins), and that the portions 
of said letter which purport to give the statements and propositions 
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made by the said Hopkins at such interview truly represent and 
state what the said Hopkins actually suggested and _ proposed. 
Affiant afterwards received a postal card in answer, in which Mr. 
Graham positively and indignantly declined to entertain any such 
proposition. 
89 Affiant further says that after the decision in the above- 
entitled cause he again saw the said Hopkins on the West 
Side; in Chicago, and that Hopkins again referred to said cause and 
spoke of the decision, and, in the course of this conversation, asked 
affiant if he still considered that his said machine, the “ Hopkins 
Choice,” infringed the Graham patent, provided Graham’s invention 
was prior to his own. 

Affiant told him that, as he now understood the Graham patent, 
he did not regard his machine as an infringement, and acknowl- 
edged that he was mistaken in his former opinion as expressed in 
his conversation with the said Hopkins above set out. 

Affiant then asked him the same question, and he.replied that he 
did not think it would infringe. 

Affiant further states that the said conversation in reference to 
the Graham patent above last detailed was introduced by the said 
Hopkins, and that in calling at his place of business affiant had no 
thought of the Graham case, and did not call at the instance of Mr. 
Graham or any one representing him. 


CHARLES H. WOOD. 


Subscribed and sworn to before me this 28th day of April, 1880. 
[L. s. ] W. F. DUMMER, 
Notary Public. 
90 STATE OF ILLINOIS, | _. 
Cook County, j — 


Circuit Court of the United States, Northern District of Illinois. 
In Equity. 


HuGcu GRAHAM vs. Crrus H. McCormick ef al. 


Alvan B. Graham, being duly sworn, upon oath says that in Octo- 
ber, 1877, at which time he was living at Girard, Kansas, he received 
a letter from Charles H. Wood, dated at Chicago, October 15, 1877, 
in reference to a conversation which he said he had had that morn- 
ing at the Briggs House with a party whom he afterwards informed 
affiant was Harvey L. Hopkins. 

The burden of said letter, which was sixteen pages long, was that, 
unless some arrangement were made to prevent it, the said party 
would furnish evidence to parties interested that would enable them 
to defeat the patent sued on in the above-entitled cause, and urgent 
entreaties that this affiant would permit and authorize the said 
Wood to make an arrangement with the said party by which the 
latter would be interested in recoveries under said patent, as stated 
below. 

After stating that he had had two conversations with the said 
party, the one at the Briggs House being by appointment, the said 
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Wood proceeded to state in said letter in reference to the last con- 
versation as follows: 
91 “T met him and we talked matters right straight from the 
shoulder without any mincing, and were able to understand 
ach other thoroughly at once and got right down to grade, as you 
say. I think he is square and reliable and believes that he can do 
just as he says he can, He examined the model, copy of patent, etc., 
and declares that he can bust our case higher than akite. The con- 
clusion reached by our talk was this: One of you is morally en- 
titled to compensation for this invention, but perhaps the law would 
deprive both of you of any reward, and if he can beat you and 
make a stake by doing so we can’t blame him for doing it; either 
of us would do the same if we stood where he says he does. 

“'The two intended victims have had the benefit of the invention 
and ought to pay something for it and can afford to do so.” 

(The parties here referred to were the defendants in this suit and 
the parties interested in the Sprague machine.) 

“If you and he work against each other who will make anything 
by it? If we all work together we can makea good thing all 
around. He proposed that you and I go ahead and push the case, 
and when the time came he would put in his work and give me half 
of what he could make by busting the case; and then, said he, If 
we make a good thing out of it we will give Graham something, if 
we are a mind todoso. Said he, I ain’t no hog, as you will find. 

This latter proposal was in answer to a remark by me that | 
92 wanted you to make something as well as myself. 
“ Perhaps you will ask why he should propose to divide 
with me at all. Here is the reason: 

“T asked him at the start if he was going to work against us, and 
said in that case if he could do as be said he could we might as well 
quit right here, and in that case none of us could make anything 
out of it; on the other hand, if we all worked together there was a 
good thing all around. He reckoned that he could take care of him- 
self at first; then we had some side talk and I told him something 
of your experience and told him that I wanted to see you get some- 
thing out of it, if I didn’t make anything myself. (Ill not ask you 
to believe all that—i. e., you needn’t take it straight.) He replied 
with the proposition which I have written.” 

Following this was a long and earnest entreaty that this affiant 
would authorize the said Wood to make an arrangement with said 
party to the effect stated above. 

This affiant further says that he immediately answered the said 
Wood, positively and emphatically declining to entertain his propo- 
sition or to have any dealings with the party to whom he referred 
in said letter. 

Aud further affiant saith not. 

ALVARO B. GRAHAM. 


Subscribed and sworn to before me this 29th day of April, 1880. 
J. H. RAYMOND, 


Notary Public in and for the County and State Aforesaid. 
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93 Circuit Court of the United States, Northern District of Illi- 
nois. In KEgquity. 


Hucu GRANAM vs. Crrus H. McCormick et al. 


SOUTHERN District oF NEw YORK, hee 
e Ry , , > aT > ~ 88; 
State of New York, County of New York, | 


Hubert A. Banning, being first duly sworn, on oath says that he is 
an attorney-at-law, located in the city of New York; that on the 
tenth (10th) day of April, A. D. 1880, he was in Little Falls, New 
York, and while there he called upon. Frank Bramer, Esq., at his 
residence, in said Little Falls, and had some conversation with him 
in relation to the suit of Hugh Graham vs. Cyrus H. MeCormick ef 
al., recently decided by the judge of the United States circuit court 
for the northern district of Illinois; that during the course of said 
conversation the said bramer stated, in substance, to this affiant that 
when he, the said Bramer, was in Chicago some little time ago, and 
previous to the final hearing of said cause, he saw and had some 
conversation with Charles Colahan, Esq.,in regard to the testimony 
taken in behalf of the defendants in said cause: that said conversa- 
tion with sald Colahan took place after he, the said Bramer, had 
talked with Messrs. Banning & Banning or one of them in relation 

to said suit and after he, the said Bramer, had read a part of 
94 the testimony taken to be used on the final hearing of said 
cause. 

That the said Bramer informed this affhiant, in his conversation 
with him at the time and place aforesaid, that in his, the said 
Bramet’s, conversation with the said Colahan the said Colahan ex- 
pressed himself very confident of defeating the patent sued upon in 
the action above referred to, and that he, the said Colahan, consid- 
ered it unnecessary to interpose any further defenses in said cause. 

Afhant further says that during the course of his conversation 
with the said Lramer at the time and place aforesaid he, affiant, 
asked the said bramer whether at any time previous to the hearing 
of said cause he made known to the said Colahan or either of the 
said defendants the matters relating to his supposed prior use of the 
invention described in said complainant's patent, and that the said 
Bramer tried to avoid giving an answer to said questions, but stated 
that he did not just remember what was said; that it might have 
been referred to in his conversation with the said Colahan, but that 
he did not remember exactly what was said. 

Affiant further says that the said Bramer did, however, state at 
another time in said conversation that the said Colahan knew, or 
using said Bramer’s own language, “had an inkling,” of his sup- 
posed prior use of said invention, but that the said Colahan was very 
confident of being able to defeat said patent upon the defenses 

already interposed in said cause. 
95 And the said Bramer also stated that one Gammon or one 
Deering, he was not sure which, but thought it was Deering, 
had some conversation with said Colahan in relation to his, the said 
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Bramer’s, supposed prior use of said invention, and that he was 
afterwards informed by the said Gammon or Deering that the said 
Colahan thought it unnecessary to set up said supposed prior use of 
said invention as a defense to said action. 

Affiant further says that during his conversation with the said 
Bramer he, afhant, remarked to the said Bramer that he supposed 
the said defendants would, of course, have affidavits relating to his 
said supposed prior use to use on the application for a rehearing in 
said cause, and that the said Bramer answered by saying, “ Yes; 
your folks having refused it, they will, of course, have it.” 

Further affiant saith not. 


HUBERT A. BANNING. 


Sworn to before me this 12th day of April, 1880. 
ft. s.] JOHN A. SHIELDS, 
U. S. Com., 8. D. of N. Y. 
UNITED STATES OF AMERICA, 
Southern District of New York, ' 


; J > 
SS . 


[, John I. Davenport, clerk of the circuit court of the United States 
of America for the southern district of New York, second circuit, do 
hereby certify that I am well acquainted with the handwriting of 

John A. Shields, whose name is subseribed to the annexed 
96 affidavit, and that the signature to the same is In his proper 

handwriting; and I do further certify that he was at the time 
of signing the same a United States commissioner duly appointed 
by the circuit court of the United States of America for the southern 
district of New York, second cireuit. 

[n testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said circuit court this 12th day of April, In 
the year of our Lord one thousand eight hundred and eighty, and 
of the Independence of these United States the one hundred and 
fourth. 


i. s.] JOHN I. DAVENPORT, Clerk. 


STATE OF ILLINOIS, | .. . 
Cook County, } eit 


Circuit Court of the United States. Northern District of Illinois. In 
Nquity. 


Hucu GRAHAM vs. Cyrus H. McCormick e¢ al. 


Ephraim Banning, one of the solicitors for said complainant, be- 
ing duly sworn, upon oath says that he is informed and believes 
that before the hearing in the above-entitled cause the said 
U7 defendants and their counsel or some of them had direct and 
personal information of all material matters connected with 
the invention claimed to have been made by Frank Bramer in 1862, 
and which they now set up and rely upon in their petition for : 
rehearing in said cause. 
6—379 


49 CYRUS H. MCCORMICK ET AL., &¢., VS. 


As showing the grounds of his information and belief, this afhant 
states the facts following : 

On or about the Ist day of October, 1879, this affiant’s firm, in 
behalf of said complainant, notified Messrs. Gammon & Deering, of 
Chicago, that the machine they were manufacturing and selling 
known as the Warrior mower was an infringement of the first and 
second claims of patent No. 74342 (which is the patent sued on in 
the above-entitled cause), and in their letter giving such notice 
stated that unless the matter could be settled suit would be com- 
menced for the infringement or such other action taken as might 
be deemed most advisable. 

Shortly afterwards both the members of said firm of Gammon & 
Deering called at the office of this affiant’s firm and told them that 
they were manufacturing said mower under a license from Frank 
Bramer, of Little Falls, N. Y., and that said Bramer had agreed to 
protect them against all claims made by others for infringement of 
patents by reason of their manufacture and sale of said mower. In 
view of this agreement they desired and requested that the said 
complainant would look to Bramer for a settlement of said infringe- 

ment claim. In the courseof the conversation then had this 
98 afhant told the said Gammon & Deering many facts con- 

nected with the proceedings in the above-entitled cause, and 
informed them generally of its condition and of the expectation of 
this affiant’s firm that it would be be heard some time in the coming 
(now past) fall or winter. 

About the time of this interview this affiant’s firm received a letter 
through the mail purporting to come from the said Frank Bramer, 
a copy of which is hereto attached and made a part of this affidavit, 
marked “ Exhibit Bramer Letter.” Afterwards—on the 9th day of 
January, 1880—the said Frank Bramer (or at least a party intro- 
decing himself as Frank Bramer, and stating that he was from 
Little Falls, N. Y.) called personally upon this affiant, at his office 
in Chicago, and had a long conversation with him in reference to 
the claim against Gammon «& Deering above mentioned and the 
further claim which the complainants had and still has against the 
Warrior Mower Company, of Little Falls, N. Y., with which the said 
Bramer was connected as manager, for infringements committed by 
said company by the manufacture and sale of mowers of the 
same general construction as those manufactured by Gammon & 
Deering. 

In the course of this conversation the said Bramer told this afflant 
that he had received a letter from Mr. Baldwin, of Washington, 
attorney for said defendants at that city, stating that Graham had 

carried the date of his invention back to the winter of 1862-’3, 
99 and desiring to know if he could not antedate or anticipate 

the Graham invention, and asking him to do whatever he 
could do “ quickly.” 

The said Bramer further stated that unless the complainant 
abandoned his claims against Gammon & Deering and the Warrior 
Mowing Company he would furnish evidence to the defendants 
showing that his own invention was made in 1862 sufficient to in- 
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validate the complainant’s 1868 patent so far as regards the two 
claims in question, and requested this affiant to give him an im- 
mediate answer whether or not the complainant would abandon 
said claims. 

As this affiant’s partner was then absent from the city, and as it 
was not convenient to see Mr. Graham immediately, he not being 
or calling at the office that day, this affiant declined to give an im- 
mediate answer as requested, but promised to write him after con- 
sulting with Mr. Graham. This affiant, however, gave him no 
encouragement to suppose or hope that the complainant would 
abandon any of his claims above mentioned, and told him that if 
he desired an Immediate answer he might consider that matters 
would have to take their course, and so might give the defendants 
information of all matters connected with the making and use of 
his invention if he desired. 

Three days later, after consulting with Mr. Graham, this affiant 
wrote the said Bramer, stating, among other ae “ Re- 

ferring to our talk of last Friday concerning the Graham 
100 ___— patent, we are instructed to say that our client has coneluded 

to let matters take their course, for if itcan be shown fairly 
and honestly that his patent is invalid he does not want anything 
from manufacturers on account of it. In view of this decision you 
will, of course, feel at liberty to take any action that may seem 
advisable for your own Interests or protection.” 

In the course of the conversation mentioned above as had on the 
9th of January this affiant told the said Bramer that said cause was 
set for hearing for the following Wednesday, and informed him very 
fully as to the condition of oa record, giving him a copy of the 
same and of complainant’s bri 

In the same conversation the <ar bramer told this affiant that he 
had brought affidavits with him relating to the making and use of 
his invention, which showed to this affiant, and of which this 
affiant then made copies, which copies are hereto attached and made 


ume Uf 


a part of this affidavit, marked “ Exhibit Bramer Affidavits.” 

About three days after said conversation, this athant having pre- 
viously given several copies of complainant’s brief to defendants 
resident counsel. Mr. Towle, one of said counsel, asked this affiant if 
he could rah one of said briefs to Mir. ¢ ‘olah ill, civing ius his reason 
for the re juest that Mr. Colahan had seen a COPY of such brief in 
the poss ssion of Mr. Bramer, and was desirous of obtaining one for 

himself. 
10] This affiant further says that he is informed and believes 
that the said Bramer saw some of the defendants or Mr. 
Colahan, their representative, when he was in Chicago the week 


~ 
? 
j 
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previous LO thre hearing ot said Cause, a nd 1 bel) showed LO them the 
affidavits in his possession, copies of which hereto attached, and 
uve thie Ini Lo the defendants or their repres i itives, or permitted 
them LO make copies there of, and that such afhidavits or copies were 
retained by the defendants and shown to \Ir. Dickerson at the time 
he was in Chicago to attend the hearing of said cause. 


And further affiant saith not. 
EPHRAIM BANNING. 
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Subscribed and sworn to before me this 20th day of April, A. D. 
1880. 
[SEAL. | W. F. DUMMER, 
Notary Public. 


Exuipit BRAMER LETTER. 


Office of the Warrior Mower Co., Arphaxel Loomis, president; 
Frank Bramer, managing agent; W. G. Milligan, treasurer ; 
Gerret Drake, financial ag'’t. 

Littn&£ Fats, N. Y., Oct. 20, 1879. 

Banning & Banning. 

GENTs: Gammon « Deering, of Chicago, my licensees, in- 

102 form me that you threaten them with suit for infringing the 

first and second claims of Graham’s 1868 patent in building 
the Warrior mower. Had you threatened this Co. we would have 
paid no attention to it, but to save G. & D. annoyance I will say to 
you that the devices covered by the claims above mentioned are 
shown in my patent of 1865, and further that a machine made by 
me years before I made application for my patent had precisely the 
same devices. 

Said machine was a full-sized working machine, and was used 
more or less for six or seven years. At the time of building this 
machine I was too poor to perfect it or to obtain a patent, conse- 
quently was obliged to work on it as | could spare time and money. 

If these facts were known to McCormick no doubt they would be 
an advantage to him in the suit with your client. 

It will of course depend upon him, Graham, or his attorneys 
whether they are made public or not. Having stated the above, you 
can of course take your pleasure in the matter. 

I have advised G. & D. to let you proceed if you so desire. 

Yours, etc., PRANK BRAMER. 


103 Exuipit RRAMER AFFIDAVITS. 


STATE OF New York, | 38 
Herkimer County, i 


Frank M. Barber and Albert Bramer, being severally duly sworn; 
says, each for himself, that he resides in Little Falls, N. Y.; that he 
resided in Fabius, Onondaga C., N. Y., in 1862; that in August or 
September of that year he saw a mowing machine tried cutting 
grass; he understood that the machine was invented by Frank 
Bramer; that the said mowing machine worked well; that the main 
frame of said mower was rigidly attached to the tongue; that the 
connection of the finger bar to the main frame was as shown in the 
drawing hereto annexed. A, the main brace, connected to the main 
frame at D by a swivel, at the other end to the inner shoe of the 
finger bar. Push bar B was pivoted to the main brace at E. This 
arrangement allowed a free motion of the finger bar up and down 
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and a rolling motion of both; that deponent knows that mowing 
machines of substantially the same device were made and sold in 
the year 1864 and afterwards, and that they worked satisfactorily. 
A. BRAMER. 
FRANK M. BARBER. 
Sworn before me this 7th day of Jan’y, 1880. 
WATTS T. LOOMIS, 
Notary Public, Herk. Co., N. ) 


104. Sratre or New York, | 
»8s: 
Onondaga Co., j 


George Way, being duly sworn, deposes and says that he is a black- 
smith by occupation, and that he resides in Fabius, N. Y.; that 
in Aug. or Sept., 1862, he worked for Frank bBramer; that in one 
of these months he done the forging on a mowing machine; that 
the connecting of the finger bar to main frame was as shown on the 
other side of this paper and as described by Albert Bramer & F. 
Barber; that he saw the said mower work and that it worked well, 
and that in the year 1864 a number of said machines were sold and 
gave universal satisfaction. 


GEO. W. WAY. 


Sworn to before me this seventh day of Jan., 1880. 
Subscribed and sworn to before me this 7th day of Jan., 1880. 
ELMORE WHEATON, 
Justice of the Pi ace. 


Lewis Bramer, being sworn, deposes and says that he resides in 
Fabius, N. Y.; that in the fall of 1862, he saw a mower made by 
Frank Bramer, then of this town, work in the field; that said mower 

worked well, and that the finger bar was attached tothe main 
105 frame as shown and described Ol} the other side of this paper; 

that in the year 1864 a number of mowers were made and 
sold have the same devices; that said machines were successful, 
some being now in use to the knowledge of deponent. 


LEWIS BRAMER. 


Sworn to before me this 7th day of Jan., 1850. 
ELMORE WHEATON, 
Justice of the Peace. 

(Endorsed :) Filed May 3rd, 1880. Wm. H. Bradley, clerk. 
106 Afterwards, to wit, on the seventh dav of May, in the ad- 

journed May term of said court, 1580, in the record of the 
proceedings thereof in said entitled cause, before Hon. Thomas 
Drummond, circuit judge, and Hon. Charles E. Dyer, district Judge, 
is the following entry, to wit: 
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Order. 


Hucu GRAHAM 
vs. In Chancery. 


Cyrus H. McCormick et al. 


Now come the parties, by their solicitors, and now comes on to be 
heard the motion for a rehearing herein, and, after hearing argu- 
ments of counsel, the court, not being now sufficiently advised in 
the premises, takes the same under advisement. 


Afterwards, to wit, on the twenty-second day of April, 1882, there 
was filed in said clerk’s office an opinion of Judge Drummond in 
said entitled cause; which said opinion is in the words and figures 
following, to wit: 


107 Opinion. Delivered March 13, 1880. 


Circuit Court of the United States. Northern District of Illinois. 
In Equity. 


Hucy GRAHAM vs. Cyrus H. McCormick ef al. 


This case was argued before the circuit judge and Judge Dyer, of 
the eastern district of Wisconsin, the parties having requested the 
latter to sit with the circuit judge in this case, inasmuch as a case 
involving the same questions under the patent had been heard by 
him at Milwaukee and was yet undecided. Judge Dyer did not offi- 
cially sit in this case, but he heard the arguments and participated 
in the consultation, after which the following opinion was delivered, 
which, although given by the circuit judge, may be regarded as the 
joint opinion of both. 

Messrs. Banning & Banning, solicitors for complainant; Messrs. 
E. N. Dickerson, M. D. L geet, and Offield & ‘Towle, solicitors for de- 


fendants. 


DRUMMOND, J.: 

This is a bill filed by the plaintiff as assignee of A. B. Graham, to’ 
whom a patent was issued on the 11th of February, 1868. The 
controversy arises only upon the first and second claims of that 

patent, various objections having been made to the patent 

108 and to the right of the plaintiff to maintain suit thereon. 
[t is objected by the defendants that the Graham patent is 

invalid because the invention was in public use and on sale for 
more than two years prior to the application for a patent. The 
first conception in the mind of the patentee seems to have been 
in the winter of 1862-8, and during the year 1863 he made an ar- 
rangement with certain parties under which some machines were 
constructed containing his invention, which, however, proved un- 
successful. Under an arrangement made with another person in 
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the following year several other machines were constructed, parts 
of the old machines of 1863 being used in the construction of some 
of the new ones. Conditional sales were made of some of these ma- 
chines, and, with a few of them, some grass or grain was cut. They 
were continually getting out of repair and could not be regarded as 
a success, and in some instances where money had been paid for the 
machines it was refunded in whole or in part. 

It is insisted on the part of the defendants that these facts con- 
stituted a sale and use of the invention for more than two years 
prior to the application for the patent, while on the part of the 
plaintiff it is claimed that it was nothing more than testing, by ex- 
periment in various ways, whether the invention was successful. 

In order to a proper understanding of this part of the case it is 
necessary to consider the history of the application for the patent. 

That was first made on the 25th of February, 1864, by 
109 ~+being placed in the hands of solicitors in New York to be 
by them presented to the Patent Office. The application, 
however, for some unexplained reason, was not in fact filed there 
until the 2d of December, 1865. The patentee claims that instruc- 
tions were given to the solicitors to file the application at once, and 
he supposed that it was so filed. It contained five claims, the first 
of which embraced the inventions now in controversy. On the 30th 
of December, 1865, the first three claims were rejected, an offer being 
made at the time to allow the other two claims. ‘This offer was not 
accepted, and on the 24th of March, 1866, an amended claim 
was filed in place of the rejected claim. It is understood tha‘ this 
referred to the invention now in controversy. On the 4th of April, 
1866, this claim was rejected. On the 11th of February, 1567, the first 
application being still pending, with the action of the Patent Office 
as stated, a second applicatien was filed, containing, among others, 
the two claims now in suit. In June, 1867, the claims which em- 
braced the invention now In controversy were withdrawn from the 
first application, and on the 23rd of July, 1867, a patent was issued on 
the first application. As issued, that patent did not include the in- 
vention now in suit. A patent for the invention in controversy now 
was issued on the second application on the 11th of February, 1868. 
A description of the invention now under consideration was con- 
tained in the original specifications and drawings which accom- 
panied the first application. 
It is claimed by the plaintiff that under this state of facts 
110 the application for the patent embracing this invention for 
the purpose of fixing the time when the two years should 
begin to run should be considered as having been made on the 25th 
of February, 1864, when the patentee’s first application was put in 
charge of his solicitors: or, if that be not so, that it should be cone 
sidered as made when that application was filed in the Patent Office, 
on the 2nd of December, 1865, so that the two years would embrace 
the years 1864 and 1865. On the other hand, it is contended by the 
defendants that the two years began to run on the 11th of February, 
1865, because the second application, upon which the present patent 
was issued, was filed on the llth of February, 1867, and that the 
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connection between the first and second application was effectually 
broken, under the circumstances, so that the two applications could 
not be considered one continuous proceeding. 

The rule is well understood that if an invention has been in pub- 
lic use or on sale with the knowledge and consent of the inventor 
more than two years before his application for a patent it will render 
the patent invalid; but it is clear that in order to determine whether 
the case is within the rule we must consider whether the particular 
devices which the inventor claims to have invented were perfect, so | 
that they embodied a complete invention. We have some doubts, 
even upon the theory that the two applications should be considered 
as parts of one and the same proceeding, whether the patentee’s first 
application can be regarded as made, within the meaning of the 

law, at the time it was placed in the hands of his solicitors, in 
111 February, 1864; but we think, under the circumstances which 

attended the efforts of the patentee to obtain a patent, to- 
gether with the connection which the second application seems to 
have with the first, that for the purpose of fixing the time when the 
two years began to run the second application should be treated as 
a continuation of the first, and that both are part of one proceeding. 

In this respect this case is not wholly unlike that of Smith vs. 
Goodyear Dental Vulcanite Company, 93 U.S., 500, where the court 
held that the effort to obtain a new patent in 1864 ought not to be 
regurded as disconnected from the original application, made in 
1855, and that it was but one stage in a continuous effort. It is true 
in this case, unlike that, a patent was granted on the first applica- id 
tion covering the claims which were not rejected, and the patent in 
suit was granted on the second application; but the subject-matter 
of the second application was embraced in the first, and the inven- 
tion now in controversy was described in the specifications and the 
drawings which constitute part of the first application, and we think 
it may be said that the continuity of the proceeding which originated 
in the first application was not broken up to the time when the pat- 
ent for the invention in suit was granted, in 1868. See, also, Blandy 
v. Griffiths, 3 Fisher, 616. 

In view, therefore, of the circumstances under which Graham 
made his second application and withdrew from the first the claims 
covering the invention now in suit, we cannot say that the proceed- 

ing should be severed so as to make the two years date back 
112 ~—s from the 11th of February, 1867, and we think that the two 

years within which the invention could be sold and publicly 
used without invalidating the patent began to run on the second of 
December, 1863, which was two years prior to the filing of the first 
application. It is manifest that the only machine made in 1863, 
wich is distinctly proved to have been sold, was delivered on trial 
and warranted, and should be regarded rather in the light of a use 
of the invention for such practical tests as the law permits an in- 
ventor to make than as such a public sale or use as is contemplated 
by the statute. At that stage of the inventor’s work his invention 
was largely in experiment and trial. It could only be tested by 
practical use in the field, and it was essential that it should be so 


ee ae - 
sta ee 


OS Sy ORO E AoE opmetter em 
* RWG AS 
eel 


> Re Ta Peay " 
PPS a a ee rer te var 5 eR co 


PETER WHITMER, ADM’R, &C. 49 


tested by farmers on their farms. The inventor was then struggling, 
as inventors often do, to establish the success of his invention. It 
was necessary that thorough experimental tests should be made and 
that he should have the assistance of others in making them, and 
it is manifest, we think, that the machines of 1863 were not yet so 
perfected as to be practical machines capable of successful work. 

In the light of all the testimony we conclude that what was done 
by the patentee with reference to the use of the machines in 1863 
was intended by him and was in fact for the purpose of experiment 
and as a test of the machines with a view to their perfection. This 
part of the defense rests upon a claim of forfeiture of rights secured 

by the patent. ‘To justify the court in sustaining it the proof 
i113 should be clear and satisfactory; the right of the infringer to 

invalidate the patent for this cause should be undoubted, and 
in view of these considerations we think the patent should be held 
valid against this objection. 

It is insisted further by the defendants that the plaintiff’s patent 
is invalid because the first application for a patent included the in- 
vention which is the subject of the two claims in controversy, cov- 
ered by the patent of L565, and because that invention was not 
allowed in a previous patent, but the previous patent was issued for 
other claims; that the second patent of 15658 is inoperative ; and it 
is said that instead uf there being a new patent issued in the case 
there might have been a reissue of the original patent; and it is 
also insisted that the second patent was issued for something in ad- 
dition to what was claimed in the previous patent, which claim was 
rejected, and the second patent is invalid on that account. 

Admitting the facts to be as stated by the defendants, is the con- 
clusion drawn from them correct? We think it is not. It was not 
a proper case for reissue. ‘There was no defective or insufficient 
specification. The inventor had not claimed more than he had a 
right to claim as new. ‘The case as it is put is one where there was 
the description of an invention which was not claimed, the claims 
in controversy here having been withdrawn, and where we must 
ussuine that the person was entitled to a patent, inasmuch as the 
office subsequently granted him a patent for the invention described. 

On general principals we think that where a person has, 

114 ~within the meaning of the patent law, made an invention 
which he bas described in specifications, including other mat- 

ters of invention for which last a patent has been issued, that he 
should not be precluded for that reason alone from applying for and 
obtaining a patent for that which was not claimed in the first patent. 

The object of the patent law was to protect a party who made an 
invention which was useful, provided he complied with the terms 
of the law and a patent issued for the invention, and unless there 
is something in the law which declares a patent issued under such 
circumstances to be invalid it is the duty of the courts to sustain a 
patent for an invention thus made. It is to be borne in mind that 
the application for the second patent, that of 1868, the one in con- 
troversy here, was made while that for the previous patent was 
pending and before the prior patent had been issued. 
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There were thus pending before the Patent Office two applications 
at the same time where the claims were different, and we understand 
it to be in accordance with the practice of the Patent Office to allow 
applications to be made at the same time, by the same party, for 
different parts of the same machine. 

It is also insisted by the defendants that the plaintiff cannot main- 
tain the suit, because the inventor had not the right to assign to him 
the whole interest in the invention under the patent of 1868. 

On the 25th of November, 1865, A. B. Graham, the inventor, 
made a contract with W. Bb. & C. A. Werden that they should have 

the exclusive right to manufacture and sell the improvement 
115 in the machine, and that that right should continue until the 

patent about to be applied for expired; and Graham agreed 
that before the letters patent should issue for the invention he would 
make such necessary assignment that the patent might issue to all 
the parties jointly, each to have an undivided one-third interest 
therein. It will be observed that this was not of itself an assign- 
ment, but only an agreement to assign. 

On the same day that this contract was made what purported to 
be an assignment was executed by Graham. It stated that whereas 
Graham himself and the Werdens had agreed to purchase from 
Graham all the right, title, and interest which he had in the inven- 
tion, through the grant of the letters patent therefor, therefore he, Gra- 
ham, assigned to himself and the Werdens the full and exclusive 
right to said invention of all the improvements made by him, as 
fully set forth and described in the specification which he had pre- 
pared for the purpose of obtaining a patent. The circumstances 
connected with the application and obtaining the respective patents 
have been already stated. On the 23d of July, 1867, in pursuance 
of the contract and assignment already referred to, letters patent 
were issued to Graham and the Werdens. That patent is not the 
subject of controversy here. On the llth of February, 1868, a 
patent was issued which included the two claims in controversy 
here to A. B. Graham alone. 

It is claimed by the defendants that these facts show that A. B. 
Graham could not assign to the plaintiff a right to enable him to 

maintain this suit in hisown name on the patent of 1865. 
116 The evidence tends to show that a controversy arose be- 

tween A. B. Graham and the Werdens as to the contracts of 
November 25, 1865. The former insisted that the Werdens had not 
complied with their contract, and from that or some other cause 
there seems to have been no additional assignment made to the 
Werdens of any interest in the patent of 1868, and, as already stated, 
that patent was issued to Graham alone. We think that upon this 
state of facts, there being no controversy about the validity of the 
assignment by A. B. Gri aham to the plaintiff of the patent of 1868, 
that the plaintiff must be considered as having the legal title to that 
patent, and consequently has the right to maintain ‘this suit in his 
own name. Whatever equities there may be between the parties to 
the contract of November, 1865, can be adjusted in a controversy 
between themselves or their legal representatives. We do not think 
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that the defendant can claim that the facts stated constitute a de- 
fense to this action. 

The two ciaims of the Graham patent, which are alone in contro- 
versy here, are the first and second. The first claim is for a com- 
bination of the finger beam with the gearing carriage by means of 
the vibratable link, the draf trod, and the two swivel joints, M and 
M’, so that the finger beam may both rise and fall at either end and 
rock backward and forward; and the second claim is the same as 
the first, with this only added, that an arm is attached to the vi- 
bratable link by which the rocking of the finger beam is controlled 
by the driver. The object of this invention, as set forth in these 

two claims, seems to be mainly to produce the rocking motion 
117 ~—of the finger beam as described and by the method described. 
In the Ball patent, while there may be said to be something 
equivalent to the swivel joint M of the plaintiff’s machine where it 
is attached tothe frame. and also something similar to the draft rod 
and the arm, there is nothing to produce the rocking motion, which 
is the essential object in the first two claims of the plaintiff’s ma- 
chine, and consequently there is no swivel joint M’, as in the plain- 
tiff’s machine, so that there is nothing in the Ball machine to pre- 
vent the validity of the combination in the first two claims of the 
plaintiff’s patent. 

The Zug machine has, if not a swivel joint like that of the plain- 
tiff’s at M where connected with the frame,something which seems 
substantially similar. It hasa vibratable link and it has something 
which is equivalent to the draft rod, the main difference being that 
it is attached beneath the shoe instead of above, but there is no joint 
M’. There is an arm, which is attached to the draft rod and shoe, 
by which it can be raised and lowered, but Zug claims in his patent 
that when the machine is in progress over the field and when the 
finger bar strikes any obstacle there is a device in a box in which 
the forward part of the draft rod is fastened by which the finger bar 
yields to the obstacle, and that there is also a mode by which the 
vibratable rod is attached to the frame called “joint 16” in his pat- 
ent, and what has been termed an open clevis, where the vibratable 
link is connected with the draft rod, by which a motion is given to the 

finger bar, and thus the finger bar is relieved from theobstacle. 
118 Zug does not claim that the finger-bar in his machine has a 

rocking motion, but only that the mode by which the draft 
rod is fastened and the motion given to the finger bar prevents the 
obstacle which the machine may meet from doing damage to it. 

These seem to be the main differences between the two machines, 
and the question is, whether there is anything in the Zug machine 
to prevent the combination named in the first two claims of the 
plaintiff’s patent from being valid. 

The defendants’ machine has the swivel joint attached to the 
frame, the vibrating link in the same form as the plaintiff’s, and 
the draft rod attached forward in substantially the same way as the 
plaintiff’s, but, instead of having a swivel joint at M’, as stated in 
plaintiff’s machine, forward of the shoe, the draft rod has a swivel 
joint at the rear ead of the shoe, and there is an arm attached to a 
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part of the vibratable link substantially like that of the plaintiff’s, 
and the substantial difference, as it seems, between the plaintiff’s 
device as described in the first and second claims and that of defend- 
ants’ is that the draft rod is attached tothe rear part of the shoe and 
not to the forward part, as in plaintiff’s patent. There are also 
other devices in the defendants’ machine which may make it differ- 
ent from the plaintiff’s, but as to the swivel joint, the vibratable 
link, and the mode in which the motion is produced in the finger 
bar there does not seem to be much difference in substance, and in 
both machines and by substantially the same means there is pro- 
duced a rocking motion. 
In this connection it is noticeable that the defendants in 
119 theclaims set forth in their specifications make a rocking 
motion of the shoe and cutter a feature of their combination. 
In their second claim they say that they claim the combination of 
the “shoe and the drag bar extending over in rear of the shoe 
and its swivel pin connecting it with the rear end of the shoe, 
whereby the drag bar sustains the thrust of the shoe, whilei eaving 
it free to rock on its hinges.” Again, in their fifth claim they say 
that they claim the combination “of the shoe, the forked coupling 
arm, the drag bar extending over and in rear of the shoe, the swivel 
pin connecting the two, the rocking lever and detent mounted on 
the drag bar, and the adjustable link connection between the lever 
and the coupling arm, whereby the shoe readily may be rocked or 
adjusted ;” and, again, the motion which seems to be produced in 
the operation of plaintiff’s machine is more distinctly described in 
the seventh claim made by the defendants in their patent as follows : 
The combination “of the shoe, the drag bar, the forked coupling 
arm,’ and the other elements of mechanism before mentioned, 
“whereby the shoe is first rocked and then lifted by one continuous 
movement of the lever.” 

It must be confessed that the difference between the Zug machine 
and the first two claims of plaintiff’s patent is not very marked, but 
in view of the description contained in the specifications of Zug’s 
patent and in those of the plaintiff's patent we are inclined to think 
that the plaintiff’s patent may be sustained on the ground that there 

isa difference in the manner in which the draft rod is at- 
120 tached to the shoe and the finger bar to the shoe and to the 

vibrating link, and that there is also a difference in the 
manner In which the combination of the various parts are adjusted, 
and that there is an effect produced in the plaintiff’s machine which 
does not exist in the Zug machine. In the plaintiff’s machine there 
is a rocking motion and not a mere vibratory motion such as exists 
in the Zug machine in consequence of the open clevis; neither is 
there in the plaintiff’s machine the yielding of the draft rod, as 
described in the Zug patent, and it is obvious, too, that from the 
manner in which the parts are constructed inthe Zug machine that 
there is only a small vibratory action of the finger bar, so that, on 
the whole, we think that the combination as described in the plain- 
tiff’s patent may be sustained. 
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Then, from what we have said, we do not see that there can be 
any substantial difference between the combination, as described in 
the plaintiff’s machine, of the swivel joints, draft rod, and vibratable 
link with the frame and shoe and finger bar, and that of the defend- 
ants’ machine. The differences which have been stated between 
the two machines in this respect do not constitute any difference in 
principle. The one is substantially the same as the other. The 
additions which have been made to the defendants’ machine, such 
as the device by which the pressure of the cutting apparatus upon 
the ground is regulated. and the other devices which have been made 

do not affect the combination as claimed in the plaintiff’s 
121 machine. The attachment of the draft rod to the rear part 

of the shoe instead of to the front part, which is substantially 
the only difference that there seems to be in the mode of construc- 
tion, cannot constitute a difference in principle and cannot prevent 
the defendants’ machine from being an infringement of the plain- 
tiff’s patent. 

[t may be said that there are differences also between the defendants’ 
machine and that of the plaintiff in the manner in which the arm 
is attached to the vibratable link, and also as to the mode in which the 
force applied to the arm may operate upon the finger bar, but these 
are differences of form and not of substance. 


Filed April 22, 1882. 


WILLIAM H. BRADLEY, Clerk. 


122 Afterwards, to wit, on the twenty-fourth day of April, in 
the adjourned March term of said: court, 1882, in the record 

of the proceedings thereof in said entitled cause, before Hon. Thomas 

Drummond, circuit judge, is the following entry, to wit: 


Order. 


Hucnu GRAHAM 
i's ' ’ 
" In Chancery. 
Cyrus H. McCormick, LEANDER J. McCormick, | 
and Ropert H. McCormick. 


This cause having been heretofore argued by the counsel of the 
respective parties, and an opinion having been delivered by the 
court finding the equities In favor of the plaintiff, and a petition for 
a rehearing having been heretofore filed by the defendants and ar- 
gued by the counsel of the respective parties, the court, being suffi- 
ciently advised thereon and having overruled the said petition for 
rehearing, doth now order, adjudge, and decree as follows: That 
letters patent No. 74,542 issued on the 11th day of February, A. D. 
1868, to Alvaro B. Graham for an improvement in harvesters, being 
the letters patent referred to in the bill of complaint herein, are, in 

all respects, good and valid in law so far as regards the first 
123 ~=and second claims thereof, and that the complainant is the 
exclusive owner thereof and entitled to sue for and receive 
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all damages and profits arising out of or accruing from infringe- 
ments thereof since the 12th day of August, 1870, as alleged in said 
bill. 

That Cyrus H. McCormick, Leander J. McCormick, and Robert 
H. McCormick, the defendants herein, have infringed upon the said 
letters patent and upon the exclusive rights of the complainant 
under the same by manufacturing and selling harvesters embrac- 
ing and containing the inventions and improvements therein de- 
scribed and mentioned and claimed in the first and second claims 
thereof, since the said 12th day of August, 1870, as alleged in said 
bill. 

That the complainant recover of said defendants the profits, gains, 
and advantages which the defendants have received or made or 
which have arisen or accrued to them from their infringement of 
the first and second claims of said letters patent committed since the 
12th day of August, 1870, as aforesaid, and also the damages which 
the complainant has sustained thereby. 

That this cause be referred to Henry W. Bishop, Esq., one of the 
masters of this court, to take proofs and to ascertain and take and 

state and report to the court an account of the number of 
124 ~=—siharvesters the defendants have manufactured and sold em- 

bracing and containing said patented inventions and improve- 
ments, and of the gains, profits, and advantages which the defend- 
ants have received or madeor which have arisen or accrued to them 
from their infringement of the first and second claims of said letters 
patent committed since the 12th day of August, 1870, as aforesaid, 
and also of the damages which the complainant has sustained 
thereby. 

That on such accounting the complainant have the right to cause 
an examination of the defendants ore tenus or otherwise, and also 
the production of the books, vouchers, and documents of the de- 
fendants, and that the defendants attend for such purpose before said 
master from time to time as said master shall direct. 

And it is further ordered that the application for an injunction 


: 


asked for in this case be continued until after the report of the 
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master and until the final decree herein. 


125 Afterwards, to wit, on the seventeenth day of June, in the 

adjourned May term of said court, 1884, in the record of the 
proceedings thereof in said entitled cause, before Hon. Henry W. 
Blodgett, district judge, is the following entry, to wit: 


Order. 
Hueu GRAHAM 
vs. >In Chancery. 


Cyrus H. McCormick et al. 


On motion, leave is given said complainant to filea bill of revivor 
herein against Cyrus H. McCormick, Jr., and Nettie Fowler McCor- 
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mick, executor and executrix of the last will and testament of the 
said Cyrus H. McCormick, deceased, and that a subpcena issue 
herein accordingly. 


On the same day, to wit, on the seventeenth day of June, 1884, 
came the complainant, by his solicitors, and filed in said clerk’s 
office his bill of revivor in said entitled cause ; which said bill of re- 
vivor is in the words and figures following, to wit: 


126 + Cireuit Court of the United States, Northern District of 
Illinois. In Equity. 


Hvucu GRAHAM 
vs. 
Cyrus H. McCormick, LEANDER J. McCormick, Rornert H. Me- 
CORMICK. 


To the honorable the judges of the circuit court of the United 

States for the northern district of Illinois: 

Hugh Graham, the complainant in the above-entitled cause, 
brings this his bill of revivor against Cyrus H. McCormick, Jr., 
and Nettie Fowler Me ‘ormick, executor and executrix, respectively, 
of the last will and testament of Cyrus H. McCormick, dece: ased, 
and thereupon your orator complains and says: 

1. That on, to wit, the 8th day of June, A. D. 1877; your orator 
exhibited in this honorable court his bill of complaint against 
Cyrus H. McCormick, Leander J. McCormick, and Robert H. Me- 
Cormick, charging them with an infringement of letters patent of 
the United States No. 74,342, issued to Alvaro B. Graham Febru- 
ary 11, 1868, for an improvement in harvesters, and praying an in- 
junction and account of profits and damages against them pursuant 
to the usual practice in such cases; that process of subpcena being 
duly issued and served, said defendants on, to wit, the second day 

of July, A. D. 1877, entered their appe arance in cause, and 
127 ~—sonn,, to wit, the 26th dav of July, A. D. 1877, filed their answer 

to said bill of complaint; that after the taking of a large 
amount of evidence on both sides, to wit, on the 14th, 15th, and 16th 
days of January, A. D. 1880, said cause was brought on to a final 
hearing before their honors, Judges Drummond and Dyer, and was 
argued by the counsel for your erator and the said defendants, re- 
spectively; that after holding said cause under advisement for some 
time, to wit, on the 13th day of March, A. D. 1880, said judges in a 
long and full opinion announced their dec ision In said cause, find- 
Ing ‘the equities thereof in your orator’s favor; that afterwards, to 
wit, on the 19th day of April, A. D. 1880, the said defendants filed 
their petition for a rehearing in said cause, and afterwards, to wit, 
on the 7th day of May, A. D. 1880, said petition was argued be fore 
said two judges by the counsel for your orator and the said defend- 
ants, respectively ; that afterwards, and after holding said cause 
under advisement a long time, to wit, on the 25th day of April, A. D, 
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1882, said court announced a second decision therein, again finding 
the equities thereof in your orator’s favor, and then entered a decree 
in said cause declaring the first and second claims of said patent 
No. 74342 to be in all respects good and valid in law and that said 
defendants had infringed thereon, and ordering a reference to Henry 
W. Bishop, Esq., one of the masters of said court, to take and report 
an account of the profits and damages which your orator was enti- 
tled to recover therefor; that,a large amount of evidence being 
taken, said cause was afterwards, to wit, on the 27th and 28th days 
of February, A. D. 1884, heard before said master on such account- 

ing and argued by counsel for your orator and the said de- 
1274 fendants, respectively, and that said master still holds said 

“ause under advisement, not having yet filed his report therein. 

2. That after all the proceedings aforesaid, to wit, on the 13th day 
of May, A. D. 1884, the said defendant, Cyrus H. McCormick, de- 
parted this life, testate; that on, to wit, the 19th day of May, A. D. 
1884, the said Cyrus H. McCormick, Jr., and Nettie Fowler McCor- 
mick were duly appointed executor and executrix, respectively, of 
the last will and testament of the said Cyrus H. McCormick, de- 
ceased, by the probate court of Cook county, Illinois, and that they 
have accepted such appointment, and, having duly qualified, are 
now acting as such executor and executrix, respectively. 

3. That your orator is entitled to sue for and receive all claims for 
the infringement of said patent No. 74342, involved in said cause, 
and to have said cause revived and proceed to a final decree against 
the estate of the said Cyrus H. McCormick, deceased, as well as 
against the other of said defendants, and that said cause ought to 
be revived against said estate and stand in the same position with 
respect to the said Cyrus H. McCormick, Jr., and Nettie Fowler Me- 
Cormick, executor and executrix as aforesaid, as it was with respect 
to the said defendant, Cyrus H. McCormick, at the time of his death 
as aforesaid. 

4. Wherefore, and to the end that justice may be done, your 

orator prays that said cause may be revived: against the said 
128 Cyrus H. McCormick, Jr., and Nettie Fowler McCormick, 

executor and executrix of the last will and testament of the 
said Cyrus H. McCormick, deceased ; that said cause being so re- 
vived may proceed to a final decree against the said Cyrus H. Mc- 
Cormick, Jr., and Nettie Fowler McCormick, as such executor and 
executrix, the same as it would proceed against the said defendant, 
Cyrus H. McCormick, if he were still living, and that your orator 
may have such other and further relief in the premises as the nature 
of the circumstances of his case may require and as to your honors 
shall seem proper. 

And your orator will ever pray, ete. 

HUGH GRAHAM, 
By A. GRAHAM, Ait’y. 
BANNING & BANNING, 
Solicitors for Complainant and of Counsel. 


Jf. 


~. 
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STATE OF ILLINOIS, Dia 
Cook County, or 


Alvaro B. Graham, agent and attorney-in-fact of Hugh Graham, 
the above-named comple iinant, being duly sworn, upon oath says 
that he has read the foregoing bill of revivor and knows the con- 
tents thereof, and that the same is true in substance and in matter 
of fact. 

ALVARO B. GRAHAM. 


129 & 130 Subscribed and sworn to before me this 14th day of 
June, A. D. 1884. 
[NOTARY’S SEAL. ] DOUGLAS DYRENFORTH, 


Notary Public. 
Endorsed: Filed June 17, 1884. William H. Bradley, clerk. 


131 On the same day, to wit, on the seventeenth day of June, 

1884, there issued out of said clerk’s office a writ of subpeena 
in said entitled cause; which said writ, together with the return of 
the marshal thereto attached, is in the words and figures following, 
to wit: 


UNITED STATES OF AMERICA, | sien 
Northern District of Illinois, j tie 


The United States of America to Cyrus H. McCormick, Jr., and 
Nettie Fowler McCormick, executor and executrix of the last will 
and testament of Cyrus H. McCormick, deceased, Greeting : 


We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for 
the Northern District of Illinois, at Chicago, in said district, on the 
first Monday in the month of July next, to show cause, if any you 
have, why the suit of Hugh Graham vs. Cyrus H. McCormick, 
Leander J. McCormick, and Robert H. McCormick should not be 
revived against the estate of Cyrus H. McCormick, deceased, then 
and there to receive and abide by such judgment and decree as shall 
then or thereafter be made, upon pain of judgment being pronounced 

against you by def vult. 
132 To the marshall of the northern district of Illinois to ex- 
ecute. 

Witness the Hon. Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States of pon rica, at Chicago afore- 
said, this 17th day of June, in the year of our Lord one thousand 
eight hundred and eighty-four, and of our a lependence the 108th. 


[| SEAL. | WM. H. BRADLEY, CVE. 
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Special Deputy’s Return. 
UnitTEep States OF AMERICA, 1 


Northern District of Illinois, { °°’ 


Know all men by these presents that I have appointed, and by 
these presents do appoint, Frank b. Waring my true and lawful 
deputy to execute the annexed writ—Hugh Graham vs. Cyrus H. 
McCormick et al.—and to make return of the execution thereof ac- 
cording to law. 

A. M. JONES, [seat] 
U. 8. Marshal for the Northern District of Illinois. 


I have served the annexed writ in the following manner, to wit, 
upon Cyrus H. McCormick, Jr., executor, &c., June 17th, 1884, by 
personally delivering to him a true copy thereof on the aforesaid 

day. 
133 I also served the same upon the following-named defend- 
ant, not having been able to find her to serve personally, by 
leaving a true copy for her at her usual place of abode, with an 
adult person and a member of her family, to wit, upon Nettie 
Fowler McCormick, ex’trix, &c., on the 17th day of June, A. D. 
1884, with C. D. Richmond. 
A. M. JONES, 
United States Marshal, 
By FRANK B. WARING, 
Special Deputy. 


Unirep States OF AMERICA, a 
y 2 . ‘s A 5 > 8S: 
Northern District of Illinois, f 


Frank B. Waring, being duly sworn, deposes and says that he 
served the annexed writ as stated in the foregoing return, and that 
the expense returned by him in addition to the fees was actually 
incurred, and that the same is according to law. 


FRANK B. WARING. 


Subscribed and sworn to before me ilis 18 day of June, A. D. 
1884. 
[SEAL. | SAMUEL C. HAYES, 
Notary Public. 


Endorsed: Filed June 27, A. D. 1884. Wm. H. Bradley, cl’k. 


13 Afterwards, to wit, on the twenty-first day of July, in the 

July term of said court, 1884, in the record of the proceed- 
ings thereof in said entitled cause, before Hon. Henry W. Blodgett, 
district judge, is the following entry, to wit: 


an 
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Order. 


Hucu GRAHAM 
Us. 
Cyrus H. McCormick, LEANDER J. McCormick, and { 
Rorert H. McCormick. 


In Chancery. 


The death of the defendant, Cyrus H. McCormick, having been 
heretofore suggested, and a bill of revivor having been heretufore 
filed praying that this cause be revived against his estate, and pro- 
cess of subpcerna having been issued against Nettie Fowler McCor- 
nick, executrix, and and Cyrus H. McCormick, Jr., executor, of the 
last will of the said defendant, Cyrus H. McCormick, deceased, re- 
quiring them to appear and show cause, if any they have, why this 
suit should not be revived against said estate according to the prayer 
of sald bill, and the said Nettie lowler Met ‘ormick and Cyrus H. 
McCormick, Jr., as executrix and executor, respectively, having 
failed to show cause why this suit should not be so revived, al- 

though duly served with such process of subpcena more 
135 than fourteen days before the last rule day of this court— 
[tis thereupon ordéred, and the court doth hereky order, that 
this cause be revived against the estate of the said defendant, Cyrus 
H. McCormick, deceased, and that it stand against the said Nettie 
Fowler McCormick and Cyrus H. McCormick, Jr., as such executrix 
and executor, respectively, the same as it was against the said de- 
feudant, Cyrus H. McCormick, at the time of his death. 


On the same day, to wit, on the twenty-first day of July, 1884, 
came Henry W. Bishop, one of the master’s in chancery of said court, 
and filed in said clerk’s office his report in said entitled cause ; 
which said report is in the words and figures following, to wit: 


136 Master’s Report. 


In the Cireuit Court of the United States for the Northern District 
of Illinois. In Chancery. 


HucH GRAHAM 
Us. 
Cyrus H. McCormick, Leanper J. McCormick, Ropert H. Mce- 
CORMICK. 


To the honorable the judges of said court: 

[, Henry W. Bishop, master in chancery, to whom the above-en- 
titled cause was referred by an order of the court entered upon the 
24th day of April, A. D. 1882, for the purpose of “ taking proofs and 
ascertaining and taking and stating and reporting to the court an 
account of the number — harvesters the defendants have manufact- 
ured and sold embracing and containing said patented inventions 
and improvements, and of the gains, profits, and advantages which 
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the defendants have received or made or which have arisen or ac- 
crued to them from their infringement of the first and second claims 
of said letters patent (No. 74542) committed since the 12th day of 
August, A. D. 1870, and also of the damages which the complainant 
has sustained thereby,” respectively report that upon this hearing I 
have been attended from time to time, as hereinafter appears, by 

Banning & Banning, of counsel for complainant, and by Mr. 
137 George Harding and Mr. John R. Bennett, counsel for the 

defendants, when the testimony of William J. Hanna and of 
other witnesses, whose names appear in connection therewith, was 
taken, and when other evidence herewith reported was also sub- 
mitted to me for my examination, together with the record of the 
cause and the documentary testimony, which has been also referred 
to upon this examination. 

I have also heard the arguments of counsel at length in connection 
with the testimony submitted to me. 

Upon consideration of all of which I find and report— 

First. That the defendants have, between the years 1874 and 1879, 
inclusive, manufactured and sold and should be held to account for 
twenty-seven thousand and two hundred (27,200) infringing ma- 
chines combining the two claims of the complainant’s patent. For 
the purpose of showing the number of machines manufactured and 
sold the defendants were called upon to produce a statement of ac- 
count from their books, and such statement was produced and ex- 
hibited upon this hearing and is shown in the record of this pro- 
ceeding, from which it appears that the number of machines here- 
with reported were manufactured and sold by them during said 
period. 

In connection with the production of this account the testimony 
of William J. Hanna, the general superintendent of the business of 
the defendants, was taken, and is herewith reported and referred to 
by defendants’ counsel in support of said statement. 

Upon the part of the complainant the services of Edward G. 
Franks were employed as an expert accountant for the purpose of 

testing, by examination of defendants’ books, the accuracy of 
138 their statement, and his testimony has been taken and is 

herewith reported, showing the result of his examination, 
which makes the number of machines manufactured and sold dur- 
ing the six years mentioned thirty-two thousand three hundred and 
eighty-two (32,382), a difference of five thousand one hundred and 
elghty-two (5,182) machines. 

There is testimony also in the record, derived from other sources 
and mainly upon the part of defendants, tending to show that in ad- 
dition to the twenty-seven thousand and two hundred machines re- 
ported sixteen hundred and forty (1,641) other machines were manu- 
factured and sold during this period, but as there is some conflict in 
all of this testimony, and as the defendants should not be charged 
with more machines than are definitely shown to have been manu- 
factured and sold by them, and with a view of relieving this ques- 
tion of every possible doubt, I have relied entirely upon the informa- 
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tion furnished by the defendants themselves and have charged them 
only to the extent of their admissions. 

Second. I find that the testimony established a royalty or license 
fee of three dollars for each machine manufactured and sold by the 
defendants containiyg the peculiar invention of the complainant 
mentioned and described in the first and second claims of the com- 
plainant’s patent, though it appears from the evidence that, except 
in one Instance, the sum of five dollars per machine has been 
charged in the settlements that have been made, but I have adopted 
the smaller sum as being upon the whole more equitable under all 
the circumstances. 

Independent of these sales, however, there is much testi- 

139 mony in the record to show that the value of the Graham 

inventions was fully equal to the sums realized by the settle- 

ment sales of them, and that upon this basis alone the complainant 

would be entitled to a recovery equal to the sum paid upon such 
sales. 

This seems especially true when it is considered that these sales 
were made when other patents of similar character were free and 
open to the use of the public, and the transactions in regard to these 
were, to a certain extent, voluntary and not influenced by special ° 
considerations. 

[t is insisted that the compromise settlements shown to have been 
made in several instances furnish a basis upon which damages can 
be ascertained in this ease. In every one of these instances the testi- 
mony shows very conclusively that they were made under peculiar 
circumstances, and do not in my estimation furnish any data that 
can properly be used upon this enquiry. On the contrary, there is 
enough developed in each case exhibiting the circumstances and ne- 
cessities under which compromises were agreed upon to show that 
the same terms could not be fairly and equitably applied to the case 
of other parties who have continued in the unauthorized use of the 
complainant’s patents. I do not find that any settlements made be- 
fore the rights of the complainant were judicially established or be- 
fore the infringements of the defendants ceased were at a rate less 

than three dollars a machine. 
140 ° In coming to these conclusions I have not taken into con- 

sideration the record of the case of Graham vs. The Geneva 
Lake Crawford Manufacturing Company which was offered upon this 
hearing. In view of the fact that the courts have repeatedly held 
that “an established license fee is competent and satisfactory evi- 
dence of the value of a patent right because the price which it com- 
mands between those who sell and purchase it is the best criterion 
of its value,” and no sales having been shown to have been made 
in this case for less than three dollars per machine, except as such 
sales have in a few instances been included in compromise lump 
settlements, which are fully explained in the testimony, I find no 
reason for adopting any other conclusion except that furnished by 
the largest number of sales, and employing asa basis the lowest sum 
at which they are shown to have been made I have reached the con- 
clusion herein stated. 
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It is proper to say that upon this hearing no evidence whatever 
has been introduced upon the part of the defendants tending to show 
the actual value of this invention, although it has all along been 
contended that the damages in this case are purely nominal, 

In the statement made by the defendants for the purpose of show- 
ing the number of machines manufactured and sold by them an 
item of $57,777.50 is found which was paid to James A. Saxton for 
royalties upon said machines, and which is claimed should be a 
credit in favor of the defendants in stating this account. 

I do not understand that these payments are of a character en- 
titling them to consideration in this accounting under the decision 

of the court in this case, and I have for this reason re- 
141 jected it. 

I have also disregarded entirely the question of compromise 
settlements, and have adopted the lowest sum fixed upon and paid 
for licenses under the two claims in controversy, and, although at 
least in some cases these licenses were at the rate of five dollars for 
vach machine, I have fixed upon the other sum as the more equi- 
table under all the circumstances of the case. 

It is contended upon the part of the defendants that the dam- 
‘ ages sustained in this case are merely nominal, but 1 cannot find 
anything in the record which justifies the suggestion. 

In all instances but this the rights of the complainants have been 
at all times recognized in some form whenever they have been as- 
serted or established, and in no case, either before the validity of 
the patent was declared by the court or since, have settlements been 
granted at a less sum than is here reported, and no testimony has 
been taken upon this hearing tending to show that a different rate 
should be now applied, and upon a very careful review of all the 
testimony I am unable to find any information tending to a difler- 
ent conclusion. 

It is insisted upon the part of the complainant that interest 
should be allowed from the time of the infringement, or rather from 
the end of each year in which sales were made, respectively, and 
cases are cited in support of this position. I do not, however, 
recognize this case as falling within the reason of the rule, and nave 
therefore disallowed the claim in stating this account. It can hardly 
be said, I think, that the royalty was fixed when the defendants be- 
gan to infringe, and the infringement was not wanton in the sense 

of justifying the allowance; but I find that interest should 
142 be allowed at the rate of six (6) per cent. per annum upon 

the sum herewith reported from the date of the announce- 
ment of the decision of the court establishing the rights of the com- 
pluinant, to wit, the thirteenth (13) day of March, A. D. 1880, from 
which time compensation for the alleged unauthorized use is shown 
to have been deliberately withheld from the complainant. 

I therefore find and report that there is due the complainant on 
account of the infringement by the defendants of his rights upon the 
basis and for the term hereinbefore siated : 
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OP CUUREIINE CII ieiicticnncwnntntionnae $81,600 
And for interest upon said sum from March 13, 1880, 
to the date of this report, July 21, 1884, at six (6) per 
Ran eae se i snimisciaiaaieiad 21,324 80 


Making a total sum due said complainant of-. $102,924 80 


I return herewith all of the testimony, records, and exhibits sub- 
mitted to me and used by me in the preparation of this report. 
All of which is respectfully submitted. 
Dated Chicago, July 21, A. D. 1884. 
HENRY W. BISHOP, 
Master in Chancery of the Circuit Court of the United States 
for the Northern District of 1llinois. 


Endorsed: Filed July 21,1884. William H. Bradley, clerk. 


143 Afterwards, to wit, on the nineteenth day of August, 1884, 

came the complainant, by his solicitors, and filed in said 
clerk’s office his exceptions to the master’s report in said entitled 
cause; which said exceptions are in the words and figures follow- 
ing, to wit: 


144 Exceptions to Master’s Report. Filed by Complainant. 


Circuit Court of the United States, Northern District of Illinois. In 
Equity. 


Hucu GRAHAM 
Us, 


Netrige Fowrter McCormick and Cyrus H. McCormick, Jr., Ex- 
ecutors, &c., of Cyrus H. McCormick, Deceased ; Leander J. Me- 
Cormick, and Robert H. McCormick. 


Now comes the complainant, by Messrs. Banning & Banning, his 
solicitors, and excepts to the master’s report filed July 21, 1584, and 
for ground for such exception says— 

First. That the master erred in finding that the defendants should 
only account for 27,200 machines which infringed the complainant’s 
patent instead of finding, as he should have done, that the defend- 
ants should account for 32,382 machines which infringed complain- 
ant’s patent. 

Second. That the master erred in in finding that the defendants 

should account for only 27,200 machines which infringed the 
145 complainant’s patent, instead of finding, as he should have 

done, that the defendants should be held to account for 28,841 
machines which infringed the complainant’s patent, thus including 
the 1,641 machines mentioned in the master’s report, but for which 
the defendants were not charged by the master. 
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Third. That the master erred in computing interest only from 
March 13, 1880, instead of computing it, as he should have done, 
from the end of each year’s infringement upon the sum which the 
number of machines sold during such year multiplied by three 
would have produced. 

All of which is respectfully submitted. 

BANNING & BANNING, 


Solicitors for Complainant. 


Endorsed: Filed Aug. 19, 1884. Wm. H. Bradley, clerk. 


On the same day, to wit, on the nineteenth day of August, 1884, 
came the defendants, by their solicitors, and filed in said clerk’s office 
their exceptions to the master’s report in said entitled cause ; 
146 which said exceptions are in the words and figures following, 
to wit: 
Exceptions to Master’s Report. 


United States Cire’t Court, Northern District of Ill. In Equity. 


Hucu GRAHAM 
Us. 
Cyrus H. McCormick, LEANDER J. McCormick, and Rospert H. 
McCormIcx. 


On exceptions to the master’s report. 


To the honorable the judges of the circuit court of the United States 
in and for the northern district of Illinois: 

And now comes the defendants in the above-entitled cause, by 
George Harding and John R. Bennett, their solicitors, and take ex- 
ceptions to the report of the master filed herein on the 21st day of 
July, A. D. 1884, viz: 

I. For that the said-master has found “that the testimony estab- 
lishes a royalty or license fee of three dollars for each machine man- 
ufactured and sold by the defendants containing the peculiar in- 

vention of the complainant mentioned and described in the 
147 first and second claims of the complainant’s patent. 

IJ. For that the said master has refused to allow tlic defend- 
ants a credit of $57,777.50, amount paid James A. Saxton for royal- 
ties upon the machines included in this accounting. 

3. For that’ the said master has refused to take into consideration 
and disregarded entirely the compromise settlements shown to have 
been made by the complainant in several instances as furnishing 
a proper basis upon which damages, if any, could be ascertained. 

4. For that the said master has refused to find “ that the damages 
sustained in this case are merely nominal.” 

5. For that the said master has found “that interest should be 
allowed at the rate of six per cent. per annum upon the sum here- 
with reported from the date of the announcement of the decision of 
the court establishing the rights of the complainant,” to wit, the thir- 
teenth day of March, A. D. 1880, 


PETER WHITMER, ADM ’R, <&c. 65 


6. For that the said master has found and reported that there is 
due the complainant from the defendants herein the sum of 
148 eighty-one thousand six hundred dollars as principal and the 
sum of twenty-one thousand three hundred and twenty-four 
dollars and eighty cents as interest thereon, making a total of one 
hundred and two thousand nine hundred and twenty-four dollars 
and eighty cents. 
Whereas the said master should have found and reported— 
1. That the complainant had no established royalty or license 
fee. 
2. That the complainant is entitled to and can recover from the 
defendants herein nominal damages only. 
Wherefore the defendants except to the said master’s report and 
pray the judgment of this honorable court thereon. 


Aug. 14, ’84. 
GEORGE HARDING, 
JOHN R. BENNETT, 
Sol’rs for Defendants. 
(Endorsed :) Filed Aug. 19, 1884. Wm. H. Bradley, clerk. 


149 Afterwards, to wit, on the 20th day of January, 1885, came 
Parkinson and Parkinson and filed in said clerk’s office their 
appearance as counsel for said defendants in said entitled cause: 


Appearance. 


Circuit Court of the United States, Northern District of Illinois. In 
Equity. 


Huau GRAHAM ) 
v8. No. 14750. 
Cyrus H. McCormick et al. 


We hereby enter our appearance as counsel for defendants. 
Cincinnati, Ohio, Jan. 19, 1885. . 
PARKINSON & PARKINSON. 


(Endorsed :) Filed Jan’y 20, 1885. Wm. H. Bradley, cl’k. 


150 Afterwards, to wit, on the fourteenth day of April, in the ad- 

journed March term of said court, 1885, in the record of the 
proceedings thereof in said entitled cause, before Hon. Walter Q. 
Gresham, circuit judge, is the following entry, to wit: 


Order. 


Hvuau GRAHAM 
vs. 

Nettie Fowiter McCormick and Cyrus H. McCor- 
mick, Jr.,as Executrix and Executor of the Estate 
of Cyrus H. McCormick, Deceased; Leander J. 
McCormick, and Robert H. McCormick. 

Now come the parties, by their solicitors, and this cause is this 
day set for hearing upon the exceptions of the defendants to the mas- 
9—379 


>In Chancery. 
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ter’s report, and the same now comes on to be heard; and, after 
hearing the arguments of counsel in part, it is ordered that fur- 
ther hearing herein be postponed until to-morrow morning. 


Afterwards, to wit, on the fifteenth day of April, in the adjourned 
March term of said court, 1885, in the record of the proceedings 
thereof in said entitled cause, before Hon. Walter Q. Gresham, cir- 
cuit judge, is the following entry, to wit: 


151 HuGcu GRAHAM 
v8. 
Netrige FowLer McCormick and Cyrus H. McCor- 
MICK, Jr., Ex’rs, et al. 


-In Chancery. 


Now again come the parties, by their solicitors, and this cause 
again comes on to be heard in pursuance of the order of postpone- 
ment entered herein yesterday; and, after hearing the concluding 
arguments of counsel, the court takes the same under advisement. 


152 Afterwards, to wit, on the twenty-seventh day of April, in 

the adjourned March term of said court, 1885, in the record 
of the proceedings thereof in said entitled cause, before Hon. Walter 
Q. Gresham, circuit judge, is the following entry, to wit: 


Decree. 
Hucu GRAHAM ) 
vs. | 
Cyrus H. McCormick, Executor,and Netrir Fower | ae 
| >In Chancery. 


McCormick, Executrix, of the Last Will of Cyrus 
H. McCormick, Deceased; Leander J. McCormick, 
and Robert H. McCormick. 


This cause came on to be heard and was argued by counsel for 
said parties, respectively, upon exceptions to the report of Henry 
W. Bishop, Esq., the master to whom this cause was referred, which 
report is dated tne twenty-first day of July, A. D. 1884, and by which 
there was found and reported to be due from the defendants to the 
complainant the sum of eighty-one thousand six hundred dollars 
($81,600) principal, and twenty-one thousand three hundred and 
twenty-four dollars and eighty cents ($21,324.80) interest, for infringe- 

ment of the first and second claims of letters patent of the 
153 United States number 74342 issued to Alvaro B. Graham 
February eleventh, 1868, for an improvement in harvesters. 

It is, thereupon, upon consideration thereof, ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
that all said exceptions filed by either of said parties be, and the 
same are hereby, overruled, except those filed by the defendants 
relating to the question of interest, being the fifth and part of the 
sixth, which are sustained to the extent next hereinafter mentioned, 
and that said master’s report do stand in all respects ratified and 
confirmed as to the allowance of eighty-one thousand six hundred 
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dollars ($81.600.00) as principal, the same being three dollars ($3.00) 
per machine for twenty-seven thousand two hundred (27,200) in- 
fringing machines, but that said report be set aside as to the allow- 
ance of twenty-one thousand three hundred twenty-four dollars and 
eighty cents ($21,324.80)'as interest on said principal sum from the 
thirteenth day of March, A. D. 1880. 

It is further ordered, adjudged, and decreed, and the court 
doth hereby order, adjudge, and decree, that the said defend- 
ants pay to the said complainant the sum of eighty-five thou- 
sand and three hundred and fifty-three dollars and sixty cents 

($85,553.60), the same being eighty-one thousand six 
154 hundred dollars ($81,600.00) as principal, and three thousand 

seven hundred fifty-three dollars and sixty cents ($3,753.60) 
as interest thereon at the rate of six per cent. per annum from the 
twenty-first day of July, A. D. 1884, the date of said master’s report, 
and also the costs of suit, to be taxed herein at —— dollars and 
cents, and that the complainant have execution for said dam- 
ages and costs against the said Leander J. McCormick and Robert 
H. McCormick, and that the said Cyrus H. McCormick and Nettie 
Fowler McCormick, as executor and executrix, respectively, pay the 
same out of the assets of the estate of Cyrus H. McCormick, deceased, 
in their hands and in due course of administration ; and thereupon 
the defendants pray an appeal to the Supreme Court of the United 
States, which is allowed upon their filing a good and sufficient bond, 
to be approved by the clerk, in the penai sum of one hundred thou- 
sand dollars ($100,000.00) within sixty days from this date. 

And thereupon the complainant also prays an appeal to the Su- 
preme Court of the United States, which is allowed upon his filing 
a good and sufficient bond, to be approved by the clerk, in the penal 
sum of one thousand dollars ($1,000) within sixty days from this 
date. 

By agreement of the parties the court reserves the question of the 
master’s compensation, the same to be considered and determined 
upon or after the taxation of costs. 


~ 


155 Afterwards, to wit, on the twelfth day of June, 1885, there 
was filed in said clerk’s office an appeal bond in said entitled 
cause; which said appeal bond is in the words and figures follow- 
ing, to wit: 
Appeal Bond. 
Circuit Court of the United States, Northern District of L[llinois. 
Equity. 
HuGca GRAHAM 
vs. 
Cyrus H. McCormick, Executor; Nettre F. McCormick, Executrix ; 
LEANDER J. McCormick, and Rospert H. McCormick. 


Know all men by these presents that we, Cyrus H. McCormick, 
Jr., L. J. McCormick, and C. A. Spring, Jr., all of Chicago, Cook 
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county, Illinois, are held and firmly bound unto Hugh Graham, the 
above-named complainant, in the sum of one hundred thousand dol- 
lars, to be paid to the said complainant, his executors, administra- 
tors, and assigns; to which payment, well and truly to be made, we 
bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 
Sealed with ourseals. Dated this 8th day of June, 1885. 

156 Whereas the above-named defendants have prayed and 

been allowed an appeal to the Supreme Court of the United 
States to reverse the decree rendered in the above-entitled action by 
the circuit court of the United States for the northern district of 
Illinois: 

Now, therefore, the condition of this obligation is such that if the 
above-named defendants shall prosecute said appeal to effect and an- 
swer all judgment damages and costs if they shall fail to make good 
their plea, then this obligation to be void; otherwise to remain in 
full force and virtue. 

CYRUS H. McCORMICK, Jr. [SEAL. 
L. J. McCORMICK. SEAL. 
CHAS. A. SPRING, Jr. SEAL. 

The above security is approved. 

W. Q. GRESHAM, 
Circuit Judge of the United States, Northern District of Illinois. 


Endorsed: Filed June 12th, 1885. Wm. H. Bradley, clerk. 


157 Unirep States or AMERICA, |... , 
Northern District of Illinois, { °° ° 


In the Circuit Court thereof. In Equity. 


Huacu GRAHAM 
vs. 14750. 
Cyrus H. McCormick ef ald. 


We hereby stipulate that the evidence on the part of the com- 
plainant in the above-entitled cause may be taken before L. T. Ban- 
ning and read at the hearing the same as if taken before a special 
examiner duly appointed by the court. 

Chicago, Dec. 18, 1878. 

GOODWIN, OFFEILD & TOWLE, 
Sol’s for Def’t-. 
UniTEeD States OF AMERICA, [| 
Northern District of Illinois, { = 


In the Cireuit Court thereof. In Equity. 


HuaGu GRAHAM vs. Cyrus H. McCormick ef al. 


At Chicago, in said district, on the eighteenth day of December, 
A. D. 1878, before L. T. Banning, in pursuance of the stipu- 
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158 lation hereto attached.—present, Messrs. Banning and Ban- 

ning, counsel for the complainant,and Mr. 8. A. Goodwin, of 
counsel for the defendants—at ten o’clock in the forenoon of said day, 
the said parties, by their counsel as above, met at the office of Messrs. 
Banning and Banning, N6. 147 Randolph street, Chicago, when the 
following proceedings were had: 

Counsel for the complainant offers in evidence a certified copy of 
letters patent of the United States No. 74342, dated February 11, 
1868, to Alvaro B. Graham for an improvement in harvesters, and 
the same is marked “Graham Exhibit A.” 

Counsel for complainant offers in evidence assignment of said pat- 
ent No. 74342 from Alvaro B. Graham to Hugh Graham, dated 
August 12, 1870, and recorded in the United States Patent Office 
September 12, 1870, in Liber H'*, page 329, of transfers of patents, 
and the same is marked “Graham Exhibit B.” 


Wiriram H. Lorz, a witness produced, sworn, and examined on 
the part of the complainant, deposes and testifies as follows: 


159 Direct examination by E. BANNING, Esq. : 

Question. State your name, age, occupation, and place of residence. 

Answer. William H. Lotz; forty years; mechanical engineer and 
solicitor for patents; Chicago, Illinois. 

Q. What opportunity have you had for becoming familiar with 
patents and patented inventions ? 

A. I am educated as a mechanical engineer and have followed 
that profession since I served my apprenticeship, and have been es- 
tablished as solicitor of patents in the city of Chicago since 1865. I 
believe myself to understand machinery generally; also patents. 

Q. Have you examined the specification and drawings of patents 
No. 74342, referred to above, and do you understand the same? 

A. I have examined said patent and believe I understand it. 

Q. State what the invention consists of mentioned and claimed in 
the first and second claims of said patent and what the object of said 
invention is. 

A. The first and second claims in said patent refer to cer- 
160 tain ways of connecting the finger bar to the gearing frame. 
The object of the invention is to give a greater capacity of 
movement to the finger bar independent of the gearing carriage. 
The finger bar is connected to a vibratable link, which link is con- 
nected at its end opposite the finger bar to the gearing frame by a 
universal joint,and the end adjoining the finger bar is by means 
of a drag bar and a universal joint also connected to the gearing 
frame so as to allow a tilting or vibrating movement to said finger 
bar independently of the up-and-down movement of said finger 
bar; also in certain means to apply or regulate said tilting move- 
ment by the driver from the driver’s seat while said machine is in 
motion. 

(). Look at this model now shown you and state whether or not 
it contains a correct representation of the invention mentioned and 
claimed in the first and second claims of said patent. 
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A. I have examined said model and compared it with the 

161 drawings and specification of said patent, and I find it con- 

tains all the parts mentioned in the first and second claims 

of said patent in the manner described and shown therein. It isa 
correct representation of said invention. 

Counsel for the complainant offers said model in evidence, and 
the same is marked “Graham model No. 1.” 

Counsel for the complainant here requests counsel for the defend- 
ants to produce a model of the harvesting machine made and sold 
by them if he is willing so to do. 

Counsel for the defendants responds and here produces model 
marked “ McCormick’s mower” as a correct representation of the 
machine made and sold by them before the commencement of this 
sult. 

Counsel for the complainant offers said model in evidence and 
the same is marked “Graham model No. 2.” 

Q. Look at this model marked “ Graham model No.2” and state 

whether or not you find in it the combination or invention 
162 mentioned and claimed in the first and second claims of said 

patent No. 74342, giving your reasons for any opinion you 
may express. 

A. After examining said model carefully I find the same to con- 
tain every part described in the first claim, while, as to the second 
claim, an equivalent is used for one of the parts, namely, the arm /. 
I find said model to contain the connecting vibratable link between 
the gearing carriage and the finger bar. I find the swivel joints, 
marked in the specification M and M’,and the draught rod all sub- 
stantially the same as described in the specification ; also a connec- 
tion between said vibratable link and a lever in reach from the 
driver’s seat, so as to enable the driver to raise or lower the cutting 
side of the finger beam while the machine is in motion and without 
leaving his seat. 

Q. Do you consider that the connection of the draught bar to the 
shoe atits rear end is the same in principle, as shown in this model 

marked “Graham model No. 2,” as the connection of 
163 the draught rod to the front end of said shoe, as shown in 

the drawings of the patent referred to and in the model 
marked “ Graham model No. 1?” 

A. I think it the same in principle in both models. Said draught 
rod is to hold the finger bar in a rectangular position with the line 
of the draught. In both models said rod is so jointed between the 
gearing frame and the shoe as not to impede the free up-and-down 
movements of the finger bar and neither the tilting movement of 
the same. All the difference there is between the two is that in 
complainant’s model said rod connects with the fore part of the 
shoe, while in the defendants’ model the connection is made at the 
rear end of said shoe. 

Q. Then as I to understand you that the connection of the draught 
bar to the shoe in this model, “ Graham model No. 2,” is by a swivel 
joint corresponding to the swivel joint M’ in the Graham patent ? 
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A. It is. 
164 Q. Does this arm or lever reaching forward from its con- 
nection to the draught bar near or above the rear end of the 
shoe, as shown, perform the office of the arm / and its connections 
of the Graham patent or not? 

A. It does in both machines. Said lever or arm is to enable the 
driver to change or control the cutting sickle so as to bring its cut- 
ting edge above or below the cutting line of the machine. 

Q. Do you find or not any rocking or tilting motion of the finger 
bar in this model, “Graham model No 2,” corresponding to such 
rocking or tilting motion in the Graham machine as shown by this 
model, “Graham model No. 1,” or as provided for in the Graham 
patent ? 

A. There is a tilting motion in said model No. 2 almost the same 
as in model No.1. The only difference I find is that the center of 
movement is thrown farther back from the face of the finger bar. 

Q. Then, in short, do you consider or not that the principle of 

the two machines as represented by these models is the same 
165 so far as regards the combination mentioned in the first and 
second claims of said patent? 

A. I do. 

Q. Are the specifications and drawings of this patent, No. 74342, 
sufficiently clear and intelligible to enable any person skilled in the 
art to which the invention belongs to understand them and to make 
and practice the patented invention ? 
A. They are. 


Cross-examination by 8. A. GoopwIn, Esq. : 


Question. How long have you lived in Chicago? 


Answer. Since 1865. 

X Q. Did you come here from Germany ? 

A. I returned from a visit toGermany here. I have been in this 
country since 1858. 

X Q. Are you a naturalized citizen of the United States, and when 
were you naturalized ? 

A. I donot remember the exact year; I think it was about twelve 
years ago since I was naturalized. 

X Q. How long have vou been in practice as a mechanical 
166 ~=engineer and been familiar with machinery and patents as a 
professional study ? 

A. I went into mechanical engineering in my sixteenth year 
and have practiced as such ever since. Ihave been acquainted with 
patents and have practiced as a patent solicitor since 1565. I have 
procured several patents on my own inventions since 1867. 

X Q. Does not the rocking or tilting motion in the Graham rock- 
ing lever positively control and move the finger or cutter bar up and 
down ? 

A. If a stiff connecting rod without play in the joints would be 
employed to control the finger bar said bar would then be entirely 
dependent for its tilting movement upon the control of the driver, 
but if said connection is made flexible or permitted a certain amount 
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of loose motion, then the driver could throw up the points of the 
finger of the finger bar; without said finger bar its down tipping 
movement would depend on the driver’s control. 


Counsel for the defendants objects to the foregoing answer 
as not responsive to the question. 


167 
X Q. Now, if I ask you whether the Graham machine as con- 
structed and shown in the patent and in the model “ Graham No. 
1,” with its lever and locking device and conneetion with the arm 1 
and that with the vibrating link connecting with the frame and the 
cutter bar by the swivel joints M and M’, does not in its action in 
the machine when in operation positively control and move the 
cutter bar up and down? 
A. It does not. 
WM. H. LOTZ. 

Unitep STatTes OF AMERICA, on 

Northern District of Illinois, J - 


I, L. T. Banning, special examiner by agreement, residing in 
Chicago, in said State and district, do hereby certify that the fore- 
going deposition of William H. Lotz was taken by and before me, 
persuant to the stipulation hereto attached, on the eighteenth day of 

December, A. D. 1878, at the office of Messrs. Banning and 
168 Banning, in Chicago; that the said witness was duly sworn to 

testify the truth, the whole truth, and nothing but the truth 
in said cause, and that his deposition was by me reduced to writing 
by question- and answers and read over to him and subscribed by 
him in my presence and in the presence of the counsel for the re- 
spective parties, as appears noted on the foregoing pages. I further 
certify that the parties complainant and defendant were represented 
at the taking of said deposition, the complainant by Ephraim Ban- 
ning and Thomas A. Banning, Esqr., and the defendants by S. P. 
Goodwin, Esq. 

In witness whereof I have hereunto set my hand this eighteenth 
day of December, A. D. 1878. 

L. T. BANNING, 
Special Kxaminer. 

Examiner’s fees paid by complainant’s solicitors. 

i, 2. BD, Bee. 
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Northern District of Illinois, { 
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In the Circuit Court thereof. In Equity. 


Hucu GRAHAM 
vs. 7 —_— 
Cyrus H. McCormick, LEAnpER J. McCormick, and { No. 14790. 
Rospert H. McCormick. 


At Chicago, in said district, on the 9th day of September, 1879, 
before me, Frederick C. Hale, a notary public in and for Cook 
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county, Illinois—present. Messrs. Banning & Banning, counsel for 


the complainant, and C. K. Offield, Esq., of counsel for the defend- 
ants—at two o'clock in the afternoon of said day, said parties, by 
their counsel as above, met at the office of Messrs. Banning & Ban- 
ning, 147 Randolph St., Chicago, when the following proceedings 
were had: 


Wii_iiaM H. Lorz,a witness recalled, sworn, and examined on the 
part of the complainant, deposes and testifies as follows: 
Direct examination by EpHram Bannina, Esq.: 
Q. 1. You have already been examined once as a witness in this 
case, have you not? 
170 A. Yes; I have. 

Q. 2. Have you examined these patents and models offered 
in evidence by the defendants in this case, which I have shown you, 
and do you understand them, respectively ? 

A. I have. 

(. 5. Please take up these patents and, considering them in the 
order in which they have been offered, state whether or not any of 
them contains the invention or combinations described in the patent 
sued on in this case and secured: by its first and second claims, or 
either of them, giving your reasons for any opinion you may ex- 
press. 

A. The first patent offered in evidence by the defendants is that 
to Jonathan Haines, Sept. 4, 1855, aid marked “ Defendants’ Ex- 
hibit Haines Patent No. 13528.” In this patent the devices described 
don’t compare with those described in the Graham patent, showing 
a different combination of parts; it hasn’t got the mechanism de- 
scribed in the Graham patent. The next patent is that granted to 

George C. Dolph, dated Sept. 8, 1857, and being marked 
171 “ Defendants’ Exhibit Dolph Patent No. 18141.” In this 

patent no swivel joints M and M’ has been described nor 
shown; the tipping of the sickle bar is very limited. 

I have not seen the Altman patent No. 20180, and reissued No. 
766. As far as I could see from the sketch and claim in the original 
patent in the Patent Office Reports no swivel joints M and M’ are 
therein, and only vertical movement; no tilting movement is repre- 
sented, and no arm / for control-ing the tilting movement of the 
finger bar. 

The next is Stelson — Maynard’s patent, issued May 17th, 1859, 
and marked Defendants’ Exhibit Stelson & Maynard Patent No. 
24063. In this patent the sickle bar is riveted to the end of the 
shaft, which shaft is journaled in boxes rigidly secured to the rear 
of the main frame. No draught bar, no vibratable link, and no 
swivel joints M and M’ are described or shown. ‘The sickle bar, for 

its rising and falling, is dependant upon the frame. 
172 The next patent, of David Zug, dated October 4, 1859, is 
described as “ Defendants’ Exhibit Zug Patent No. 25697.” 
No swivel joints M and M’ are shown or described ia said patent. The 
joints or hinges connecting the vibrating link to the frame and to 
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a draught bar are represented as simply loose enough to allow the 
folding of the finger beam upon the frame, and no ‘intention for a 
rocking movement of the finger bar is shown. 

The next patent is that granted to E. Ball, dated October 18th, 

1859, and marked “ Defendants’ Exhibit Ball Patent No. 25797.” 
In this patent no swivel joint M’ isshown. A limited upward tilting 
movement is represented, arranged with an adjusting screw for 
adjustably holding the finger bar at a desired angle, and is entirely 
different from the device shown in the Graham: patent, not having 
the free forward and backward rocking motion of the finger bar of 
complainant’s device. 

The next patent is that granted to Stephen S. Bartlett and 

Thomas H. Dodge, dated February 25th, 1862, and marked 
173. = as “ Defendants’ Exhibit Bartlett & Dodge Patent No. 34545.” 

In this patent the finger beam is rigidly connected to a long 
shoe which reaches to the front end of the machine. It provides for 
but very limited rocking movement of the finger bar, controlled at 
the front end by a lever pivoted upon an extension of the axle. It 
has not the swivel joint M’, and its rocking movement is in nowise 
analagous to that described in the Graham patent, the shoe de- 
pending entirely for adjustment on the action of the driver. The 
points of the guards can only be raised above the horizontal line 
and cannot be dropped below. 

The next patent 1s that granted to John A. Dodge on May 23, 
1865, marked “ Defendants’ Exhibit John A. Dodge Patent No. 
47807.” ‘This patent describes a machine similar to that described 
in the Ball patent. It has a long shoe to which the finger bar is 
pivoted and which acts as a draught bar. It has no swivel joint 

connection and no device is shown for locking the finger bar 
174 from the driver’s seat or in any other way, nor does it pro- 
vide for tilling downward of the finger bar. 

The next patent is that granted to Ray & Grant, dated November 
14th, 1865, and marked “ Defendants’ Exhibit “Ray & Grant Patent 
No. 50956.” In the machine described in this patent no up-and- 
down movement of the finger bar independent of the frame has been 
shown; no vibratable link and no swivel joints Mand M’. The 
machine described provides for locking movement under control of 
the driver, but no free up-and-down movement of the finger bar as 
in the Graham machine. 

The next patent is that granted to Frank Bramer December 19th, 
1865, and marked “ Defendants’ Exhibit Frank Bramer Patent No. 
51546.” In this machine the vibratable link is connected to a push 
bar by a loosely-fitted hinge and the device is connected therewith, 
consisting of a slot and a set screw for hol ling the finger bar to any 

desired angle. The arrangement as shown can be intended 
175 _—for but a very little rocking movement and more for adjust- 

ing it and holding it to any desired angle. It has no arm 1 
for controlling the rocking motion. 

The next patent is that ‘granted to L. J. McCormick and Lambert 
Erpelding, dated January 15th, 1867, and marked “ Defendants’ Ex- 
hibit McCormick & Erpelding Patent No. 61228.” This machine is 
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represented as having the same movement to the finger bar as the 
Graham machine in a somewhat different construction. 

The next patentis that granted to Andrew Wemple January 29th, 
1867, marked “ Defendants’ Exhibit Andrew Wemple Patent No. 
61644.” In this machiné the rocking movement of the finger bar, 
also the rising and falling movement of the same, is shown and de- 
scribed, but it is brought about by a different construction and com- 
bination of parts. No draft rod, no vibratable link, and only one 
swivel joint M is shown. 

The last patent is that granted to Alvaro B. Graham, Wil- 

176 = liam _ B. Weiden, and Cyrus A. Merden, assigners of Alvaro 

Bb. Graham, July 23rd, 1867, marked “ Defendants’ Exhibit 

A. B. Graham Patent No. 67041.” In the drawing of this patent I 

find the very elements named in the first — second claims of the 

patent sued on, but in the specification to that patent I find no 
mention made of the swivel joint M’. 

None of the patents brought into evidence by the defendants, ex- 
cept the McCormick & Epelding patent and the A. b. Graham pat- 
ent of 1867, contain the invention as described in the first and 
second claims of the patent in suit, as neither of them have the same 
combination of parts nor the same capacity of movement. 

q. 4. In your opinion, does the specification of the patent in suit 
require the arm or lever for controlling the rocking motions of the 
finger bar to be rigid in its connection or not? 

A. In the specification the arm /, above referred to, is not de- 
scribed as being rigid nor does it describe the necessity that it should 

be rigid, although an arm rigidly connected to the vibratable 
177 —_— link has been shown in the drawings belonging to the specifi- 
cation. 

Q. 5. In your opinion, is it necessary that the arm or lever for 
controlling the rocking motion of the finger bar should be rigid, or 
will any arm or lever accomplishing that purpose fall within the 
terms of the patent so as to be substantially the same as Graham’s 
arm d, all the other elements of the combination being found? 

A. I think any arm so connected with the vibratable link, if 
brought into connection with the elements named in the first claim 
of the Graham patent and operating substantially in the manner 
described, will be an infringement upon the Graham patent if used 
by any other machine. , 

-Q. 6. What do you mean by the words “so connected” in your 
last answer? Do you mean connected so as to enable the driver to 
control the rocking motions of the finger bar or connected the same 
as in the Graham patent or this model marked “Graham model 
No 1?” 

178 (Objected to by def’ts’ counsel as leading and containing a 

suggested answer to the witness and as not calling for an ex- 
planation from the witness, but for a suggested answer by the coun- 
sel.) 

A. Connected so as to enable the driver to control the rocking 
motion of the finger bar, substantially the same as described in the 
Graham patent. 
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Q. 7. Do you consider the arm or lever for controlling the rocking 
motions of the finger bar in this model marked “Graham model 
No. 2” to be the same, or substantially the same, as the arm and 
connection shown in the Graham patent? 

A. I consider it the full equivalent and substantially the same as 
in the Graham patent. 

Q. 8. Does the specification of the patent in suit describe or refer 
to a swivel joint as connecting the forward end of the draught rod 
to the main frame? 

A. It does not. 

Q. 9. Have you examined the full-sized mower marked “ Graham 
mower 1863,” and do you understand its mechanism and opera- 

tion ? 
179 A. Yes,sir; I have examined the said mower and I do un- 
derstand its mechanism and operation. 

Q. 10. In that mower do the guards of the finger bar drop below 
the level or horizontal line of their own weight, or is it necessary 
for action on the part of the driver through the arm or lever con- 
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nection to force them below such line‘ 

A. The cutting edge of the finger bar will drop below the hori- 
zontal line by its own weight, so much so that it requires consider- 
able power by means of the lever near the driver’s seat to raise said 
cutting edge above the horizontal line and to hold it in that posi- 
tion, which has demonstrated itself on the machine by the breaking 
off of several teeth of the latchet for holding the lever in the de- 
sired position. 

Q. 11. Does the specification of the patent in suit require that the 
finger bar shall have an axial or any other particular kind of a rock- 
ing motion ? 


(Objected to by def’ts’ counsel as incompetent, the specifications 
and drawings themselves showing the rocking movement designed.) 


180 A. As far as I remember, I think not. 


Adjourned, by agreement, to 10 o’clock, Sept. 10th, at same place. 


September 10th, 1879, at 10 o’clock a. m., said parties met pursu- 
ant to adjournment. 
Present: As before. 


Q. 12. Have you examined the specifications of the patent in suit 
sinze adjournment last evening with special reference to my last 
question above; if so, with what result’ 

A. I have examined the specifications carefully and do not find 
therein any mention of a particular kind of a rocking or rolling 
motion. I do not find the expression “ axial” therein nor anything 
requiring an axial motion. 

Q. 13. Do you consider the rocking motion of the finger bar in 
the McCormick machine, as represented by this model marked 
“Graham model No. 2,” the same or substantially the same as the 
rocking motion of the finger bar in the Graham machine? 
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A. Ido. Inthe McCormick machine the joints connecting 

181 the vibratable link with the frame and the draught rod are 

placed diagonally at opposite sides of the center line of the 

sickle bar, whereby the axis of rocking is on a line equally between 

these joints that run transversely to the line of draught, and thereby 
it will be central to the line of the sickle bar. 

(. 14. What kind of a rocking motion is given to the finger bar in 
a machine constructed according to the description of the McCor- 
mick & Erpelding patent of January 15, 1867? 

A. The rocking motion described in said patent is the same or 
substantially the same as the one described in the Graham patent. 

Q. 15. What is meant by the words rocking “forward and back- 
ward” in the specification and claims of the patent in suit? 

A. Rocking forward means tipping the fingers downward below 
the horizontal line and rocking backward means turning the points 
of the finger bar above the horizontal line. 

Q. 16. Do you understand the invention secured by patent 
182. =No. 67041, issued to Graham July 23, 1867? 
A. Yes, sIr. 

Q. 17. Is there or is there not any connection or co-operation he- 
tween that invention when used on a harvester and the invention 
secured by the claims now in question further than that they both 
relate to and are used on harvesters? 


(Objected to by Mr. Offield as incompetent and immaterial.) 


A. There is no connection. The parts claimed might be attached 
to a harvester of a different construction, as deseribed in the Graham 
patent in suit. They are shown in this Graham patent, No. 67041, 
in connection with a harvester similarly arranged to the one de- 
scribed in the patent in suit, which perhaps the inventor preferred, 
having the improvements afterwards patented in view. 

Q. 18. In your opinion, as a patent solicitor as well as a mechan- 
ical expert, are or are not these two inventions, that secured by the 
patent No. 67041 and that secured by the claims now in controversy, 
properly subjects for separate patents ? 


183 (Objected to by Mr. Offield as incom petent and irrelevant.) 


A. I think subjects of inventions for different patents. As I have 
stated before, the improvements patented by patent No. 67041 might 
be attached or made useful in harvesters of different construction 
from the one described in the patent in suit. 

Q. 19. If this patent No. 67041 were to be surrendered could it be 
reissued in divisions, so as to cover these two inventions by separate 
reissue patents, such reissues not being prevented by the state of the 
art or acts of the Inventor ? 


(Objected to by Mr. Offield as wholly incompetent, it being entirely 
without the province of this witness to make any statements In reply 
to that question, it being wholly a matter for decision at the Patent 
Office when there duly presented.) 
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A. So far as my knowledge and experience in patent soliciting 
tells me, the patent can only be reissued if a claim or claims to which 
an inventor is entitled are omitted by accident, mistake, or 
184 inadvertence. In the case that the subject-matter and the 
claims contained in the patent relate to mechanical devices 
which can be utilized independent of each other the inventor is en- 
titled to reissues in divisions. 
Cross-examination by Mr. OFFIELD: 

X Q. 1. In how many patent case- have you ever acted as an ex- 
pert ¢ 

A. So far as I remember, this is the fourth. 

X Q. 2. How many pate nts have you solicited since 1865? 

A. moe” eight hundred or over in Chicago. 

X Q. 3. Do you find any rocking motion to the finger beam in 
Defend: sale Exhibit “ Haines’ Patent No. 13523?” 

A. Yes, sir. 

X Q. 4. How is that motion produced ? 

A. It is produced by having a rigid extention to the finger bar 
across the rear of the machine and by connecting said extension and 
the finger bar to the front of the machine frame by rods and hook 

connections, and by a further connection of a transverse brace 
185 bar connecting the joint between the finger bar and extension 
plate with the frame. 

X Q. 5. Is there any means by which the finger bar can be rocked 
backward and forward by the driver, or any means by which the 
driver can control the motion of the finger bar? 

A. There is not. The lever in reach of the driver is simply at- 
tached for raising the finger bar above ground. 

X Q. 6. And by releasing the lever the finger bar will drop back 
again to its original place ? 

A. So it will by its gravity. 

X Q. 7. And all the control which the driver has is to raise the 
finger bar for the purpose of passing it over inequalities or obstruc- 
tions? 

A. So it appears. 

X Q. 8. Do I understand you to state that the cutter bar shown 
in this patent cannot be dropped below a horizontal ? 

A. I did not state that. That bar may follow the undulations of 
the ground longitudinally, but it has not the capacity of rising and 

falling at either end like the Graham. 
186 X Q. 9. Has it the rising & falling movement of the Gra- 
ham, so far as the rising and falling of the points of the guards 
are concerned ? 

A. I think it has. 

X Q. 10. Do you mean to say that there is any forward and back 
rocking motion, as shown in the Graham patent in this exhibit, or 
has it simply a rising and falling movement of the points of the 
guards? 

A. There may be either as far as the connections of the finger bar 
to the frame are concerned. 
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X Q. 11. You just explain to the court how any forward or back 
rocking motion can be produced such as is shown by the Graham 
patent by the mechanism of this Haines exhibit. 

A. The connection being loose jointed the finger bar is, of course, 
at liberty to follow the undulations of the ground and adapt itself to 
the inclinations over which it is dragged. 

X Q. 12. Is there any mechanism shown in that patent by which 
a rocking motion can be produced by the driver? 

A. If the chain connecting the lever with the finger bar 

187 for the purpose of lifting the finger bar clear from the ground 

was connecied with the shoe projecting from the cutting edge 

while the heel of such shoe was extending rearward of the finger 

bar, then the lever, as shown in said drawing, the driver might lift 
the point of the finger bar above the horizontal line. 

X Q. 13. Yes; I understand all that, but could tie forward and 
back rocking motion shown in the Graham patent be produced by 
any volition of the driver through the mechanisn shown in the 
Haines patent ? 

A. I think not. 

X Q. 14. If the connection between the lever and the sickle bar 
were a rigid arm instead of a chain, connection could the rocking 
motion described and shown in the Graham patent be produced at 
the volition of the driver in the Haines patent’? 

A. Yes; by changing the position of the lever for the driver to 
operate with and by connecting said lever with a vertical arm rigidly 

secured upon the sickle bar by a horizontal bar. 
188 X Q. 15. Could not a certain degree of rocking motion be 
produced in the Haines exhibit by simply substituting a 
rigid arm for this chain connection somewhat shorter perhaps than 
the chain ? 

A. If such an arm was in any other but a vertical direction ex- 
tended from the finger bar and connected to the chain a certain 
amount of rocking motion could be controlled by the driver, but in 
such case, the lever holding the chain being pivoted to the frame of 
the machine direct, the motions of the finger bar for rising and fall- 
ing transversely would be interfered with, the finger bar being sus- 
pended in such case more or less to the frame. 

X (). 16. Is there any rocking motion of the finger beam produced 
in Graham model No. 1 by the use of the small lever with its chain 
connection to the vibratable link ? 

A. I think not, the object of the lever referred to being used only 

for raising the finger bar at its inward end. 
189 X Q. 17. But the points of the guards can be made to rise 
and fall by the use of that lever, can they not? 

A. They can; but the object of the invention being to have the 
finger bar rise and fall independent of the frame such connection 
would be an impediment to the movement of the finger bar. 

X Q. 18. You consider, do you not, that the mere rising and fall- 
ing of the points of the guards of the cutter bar by means of the 
chain-and-lever connection shown in several of the introduced pat- 
ents is a very different movement from the forward and back con- 
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trolled rocking motion of the finger beam described in the Graham 
patent ? 

A. In such machines in which the chain connection for the 
rocking forward and backward of the finger bar from the driver’s 
seat is carried out from a lever rigidly pivoted to the frame of the 
machine I consider such as operating different from the Graham, par- 

ticularly when the chain connection is made direct with the , 
190 _—s finger bar and with no arm or lever attached thereto, but 

where the connection of the chain is made with a lever 
pivoted to a frame or bar which rises and falls with the finger bar 
such will be more like the Graham. 

X Q. 19. Can you substitute a loose chain connection for the rigid 
arm shown in the Graham model No. 1 in any manner so as to pro- 
duce the rocking motion at the volition of the driver now shown in 
thatmodel? And,if youcan, just state tothe court how you will doit. 

A. It could be done by pivoting the operating lever for rocking 
the finger bar on the draught rod and by brackets attached thereto 
for connecting sheaf and rack. For such purpose the draught bar 
might have to be made heavier than would otherwise be necessary. 

X Q. 20. In the McCormick mower, Graham model No. 2, is there 
any forward aud back rocking motion produced to the cutter bar by 
operating the large wooden lever secured by chain connection to the 

inner side of the vibratable link ? 
191 A. To some extent; yes. 

X Q. 22. Is the same motion produced to the cutter bar by 
the use of that wooden lever by its chain connection as is produced 
by the forward and back rocking motion through the rigid arm in 
Graham model No. 1? 

A. It is not; the operation on the finger bar by said lever in the 
McCormick mower will interfere with the free up-and-down motion 
of the finger bar while the machine is in operation. It would make 
the motion of the finger bar dependent on the rising and falling of 
the frame. 

X Q. 22}. Is there any different motion produced on the cutter bar 
by the use of the wooden lever-and-chain connection to the inner 
side of the vibratable link of the McCormick mower than by the use 
of the small metal lever with the slipping rod connection to the 
inner side of the vibratable link ; I mean, of course, aside from the 
capacity of the large lever to lift the entire cutting ap-aratus off from 

the ground ? 
192 A. Both motions produced by the two levers named on the 
sickle bar may be similar if the machine is not in operation, 
but when in operation, I have stated before, the long wooden lever 
would not answer for the purpose of the small side lever, or if the 
machine was operating on perfectly level ground the result of the 
motion of tlhe two levers would be the same. 

X Q. 23. Will you explain to the court what difference it would 
make whether the ground was perfectly level or not as to the opera- 
tion of the cutter bar by means of the wooden lever of the McCor- 
mick mower, where the connection between the lever and the inner 
side of the vibratable link is a loose chain ? 
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A. The horses pulling the machine going over uneven ground, 
and the wheels following over the same ground, the line of pull 
would change continuously from a horizontal line to an incline in 

either direction, whereby the oscillation to the frame of the 
193 machine would raise and lower the finger bar, or the inward 
end of the finger bar, continuously above and to the ground. 

X Q. 24. Do you mean to say that a machine built in accordance 
with the McCormick Mower Exhibit in actual operation would have 
the finger bar raised and lowered on its inner end continuously 
above and to the ground on account of any mechanism shown in 
this wooden lever and its chain eonnection to the vibratable link ? 
Isn’t that cutter bar free to ride upon all conditions of ground un- 
embarrassed by this lever-and-chain connection, except when operated 
upon by the driver? 

A. It is free in its operations to ride upon uneven ground and to 
follow the ups and downs, but not so if the wooden lever referred to, 
with its chain connection, would be employed for the purpose of 
raising the points of the finger bar to or above the horizontal line. 

X Q. 25. Do you deny that a skillful/ driver cannot watch the 

194 uneven-ess of the ground or the billowy or rolling condi- 

tion of the ground, and operate the points of the guards on 

the cutter bar in rising and falling in conformity with the surface 

irregularities? I do not ask you which of the two lever mechanisms 

is the most convenient and preferable to do this with, but I ask you 

if a skilled driver cannot do this almost as well by the action of one 
lever as by the other. 

A. By operating the tilting movement of the finger bar from the 
long lever pivoted to the frame of the machine the driver in doing 
so would not only bave to watch the irregularities of the ground 


over which the finger bar would be moving, but also all irregulari- 
ties over which both wheels of the machine would have to go, which 
[ consider an impossibility for the best driver in the world. 
X Q. 26. But if a driver was so skillful as to perform your stated 
impossibility the action or motion produced by the two levers 
195 of the McCormick mower on the cutter bar in passing over 
irregularities of surface would be the same, would it not? 
A. Yes; it might, if such was possible. 
X Q. 27. Will you answer this hypothecated case by yes or no? 
A. I say yes. 


(Adjourned to September 11]_at 10 a. m.) 


SEPTEMBER 11—10 o’clock a. m. 

The parties met pursuant to adjournment. 

Present: As before. 

X Q. 28. Do you consider it necessary in order to bring a ma- 
chine within the scope of the Graham devices that the Joints repre- 
sented in his patent as M and M’ should be swivel joints? 

A. Yes. he 

X Q. 29. What is the necessity of having them swivel joints? 

11—379 
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A. To give free movement in different directions, as in a vertical 
or horizontal! line. 

X Q. 30. This can be done by several other different kinds of 

joints or connections other than the swivel joints M and M’, 
196 ‘an it not? 

A. To a certain extent, yes, but not so complete without 
allowing a certain amount of lateral free motion, which is not 
wanted in a well-operating machine. 

X Q. 31. Do you not find in Defendants’ Exhibit “ Dolph Patent 
No. 18141 ” that the points of the guards can be raised and lowered 
substantially the same as in the McCormick mower, only that the 
Dolph mechanism prevents the dropping of the guards below the 
horizontal ” 

A. The joints of the guards can be raised in the Dolph machine 
only to a very limited extent, only sufficient to enable the finger bar 
to be folded upon the frame. 

X Q. 32. Do you find any lever or connection in the Dolph ex- 
hibit by means of which the sickle bar can be raised & lowered so 
as to avoid the irregularities of the field surface? 

A. Yes, sir; there is lever and a rack, said lever being connected 

to the end of a bar which is rigidly secured at its other end 
197 ‘to finger bar, which will enable only a very limited upward 
tilting of the guard points. 

X Q. 33. But the rising and falling movement of the sickle bar, 
through the instrumentality of the lever and its connection, is the 
same in kind as in the McCormick mower, “Graham model No. 2,” 
but differ- in scope and degree of movement, is it not? 

A. It is neither in kind norin scope and degree of movement the 
same as the McCormick machine. 

X Q. 34. Just explain the difference in the rising and falling move- 
ment of the guard points of the cutter bar in the Dolph exhibit, 
so far as there isany movement at all in that exhibit, from the rising 
and falling movement of the sickle bar in the McCormick mower, 
“Graham model No. 2.” 

A. In the Dolph machine the rising and falling of the guard 
points is not independent of the rocking of the frame of the ma- 
chine, while in the McCormick machine such movement is inde- 

pendent of the movement of the frame of the machine. 
198 X Q. 35. Yes; but supposing the two machines were stand- 
ing still and the lever was actuated in both the Dolph & 
McCormick mower for raising and lowering the guards, would there 
be any difference in the rising and falling movement thus caused, 
except in degree, between the two machines ? 

A. There may be a similarity, the movement of the finger bar in 
the Dolph machine being but very limited as far as the looseness in 
the joints connecting the rear of the vibratable link with the frame 
of the machine will allow such movement while the machine is not 
in motion. 

X Q. 36. I desire you to answer the question yes or no,and I now 
ask you if the rising and falling movement in the points of the 
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guards of the Dolph machine is not the same as in the MeCormick 
mower, so far as it goes, both machines being at rest? 

A. Yes. : 

X Q. 37. In the McCormick mower the shoe carrying the finger 
beam is hinged to the rear end of the draught rod, is it not? 

A. Yes, sir. 
199 X Q. 38. Whatever movement is given to the points of the 
guards by raising and lowering them for the purpose of fol- 
lowing the inequalities of the ground in the McCormick mower is 
caused by raising and lowering them from this hinged point of the 
draught rod at the heel of the shoe, Is 1t not? 

A. Not exactly. The draught rod being pivoted to the front end 
of the machine, it only takes a pulling strain of the finger bar to that 
point; the draught bar will raise and lower to follow the inclination 
which the shoe may take in going over uneven ground. 

X Q. 39. Yes: we all know that, but when the lever 1s actuated 
in the McCormick mower connected with the inner side of the vibrat- 
able link by the slipping rod the points of the guards rise and fall 
from the hinged point & connection on the rear of the shoe to the 
draught rod, do they not? 

A. Thai lever referred to simply.changes the angle between the 

shoe and the draught rod, and if the points are raised in 
ZU0U0 that manner above the horizontal line, then, of course, the 
finger bar will be supported from the heel of the shoe. 

X Q..40. Could not the same rising and falling movement of the 
guard be produced by connecting the lower end of this loose slip- 
ping rod with the upper face of the shoe in front of the cutter bar 
Without any connection with the vibratable link ? 

A. Yes; in that case such a connection would interfere, perhaps, 
with the rising and falling of either end of the finger bar. 

X Q. 41. Would not a loose chain connection in the McCormick 
mower answer the same purpose as the loose slipping rod, so far as 
raising and lowering the points of the guards are concerned by 
means of the lever? 

A. Yes; any loose-jointed connection between the vibratable link 
and the lever pivoted against the draught rod would answer if the 
connections were otherwise, such as shown in the McCormick ma- 

chine. 
201 X Q. 42. Will you please look at Defendants’ Exhibit Stel- 
son & Maynard Patent No. 24063, and state what you find 
to be the purpose of the rigid connection of the lever N* to the rods 
hinged to the cutter bar? 

A. I find said arm, N*, to be for the purpose of controlling the 
tilting of the finger bar by the driver. 

X Q. 43. This finger bar can be rocked backwards & forwards by 
this lever in the Stelson & Maynard exhibit with as much ease and 
facility as in the Graham patent, can it not? 

A. Yes, sir; but not independent of the frame. 

X Q. 44. The device for rocking this finger bar backward and 
forward in the Stelson & Maynard exhibit is much more simple 
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than in the Graham machine, is it not, or at least equally as 
simple? 

A. Yes; because the finger-bar connection is made more direct 
with the frame. | , 

X Q. 45. This frame is hinged by a loose collar upon the axle 

connecting the drive wheels, and the rear of the frame with 
202 this lever attachment and sickle-bar connection rides upon 
the ground, does it not? 

A. Yes. 

X Q. 46. If this rear end of the hinged frame rides upon the 
ground and acts in reality as a shoe, what object & what advantage 
would there be in having the lever connection for rocking the sickle 
bar backward and forward independent of the frame? 

A. The advantage of having the sickle bar independent of the 
frame in its movements, by connecting it to the frame with the 
vibratable link, is not only for the rocking forward and backward 
of the sickle bar, but also for its free rising and falling at either end, 
which allows more freedom to the movements than there is where 
the machine frame has to follow the undulations of the greund. 

X Q. 47. Is there not a free rising and falling movement of the 
sickle bar at either end in this Stelson & Maynard exhibit ? 

A. Not as free on its inward end, which would be raised by 

any obstacle coming into contact with any point of the rear 
203 end of the frame. 

X Q. 48. As I understand vou, you do not find in the De- 
fendants’ Exhibit Zug Patent No. 25097 any rising and falling 
movement of the guard points and cutter bar by means of a lever- 
and-chain connection either in the patent exhibit or certified dupli- 
cate Patent Office model before you ? 

A. There is shown and described in specification of Zug patent a 
slight lifting movement to the guard points to take place in advance 
of lifting the finger bar above gro-nd and for folding it upon the 
frame, but no intention appears from the description for utilizing 
such tilting movement for raising and lowering the guard fingers 
above or to the horizontal line while the machine is in operation. 

X Q. 49. Does the rising and falling movement of the guard 
points and sickle bar shown in Defendants’ Exhibit Ball Patent No. 
25797 and Defendants’ Exhibit “ Model Ball Machine” differ in any 

respect from the rising & falling movement of the sickle bar 
204 in the McCormick mower, except that in the Ball model 

& patent exhibit the points of the guards cannot be dropped 
dcwn so far as in the McCormick mower ? 

A. There is considerable difference. In this Ball model the finger 
bar or shoe which is rigidly connected to that finger bar is hinged 
with its heel end upon a long drag bar in such a manner that even 
if the finger bar was raised on its cutting edge it would still ride 
upon said drag bar and couid not, therefore, follow short undulations 
of the ground. The object in that machine as described in the spec- 
ification of the raising of the cutting edge is such as to be perma- 
nently adjusted by a bolt and screw nut. 


oe 
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X Q. 50. It is also provided, is it not, that this screw nut can be 
lovsened for the purpose of allowing the finger bar to rise and fall 
the same as if no such device was there ? 
A. That screw nut is only to be loosened for readjustment. 
205 No provision is made in said machine to raise and lower the 
cutting edge of the finger bar while the machine is In oper- 
ation. Even if that screw nut was left out the finger bar riding 
with its shoe upon the drag bar would be prevented from following 
the undulations of the ground to any great extent. The rising and 
falling of the finger bar in this machine would be entirely depend- 
ent upon the rising and falling of the drag bar. 

X Q. 51. You find in this specification this language used, do you 
not, in connection with this screw nut and the plate on which the 
sickle bar is riveted: “The screw nut 8 need only be loosened sufhi- 
ciently to play freely up and down in the piece F when it is desired 
to permit the plate G to turn on its hinge?” 

A. Yes; but that is only the end of a sentence in that specifica- 
tion. It first reads: “'To obviate the necessity, however, of taking 
out the screw nut s every time the change is made, the piece F is 

provided with a slot so that the screw nut,” We. 
206 X Q. 52. And you don’t find anything, do you, either in 
the drawings, specifications, or model of this Ball patent 
which provides for the msing and falling of the guards of the finger 
bar to escape or conform to the irregularities of the ground? Please 
examine that patent carefully : ind see if you don’t change your 
mind from the testimony al lready riven, paying particular refer- 


ence to the tenth written page of this patent exbibit. 
A. Yes; after carefully going over the specifications again I see 


mention made that the cutting edge of the sickle bar may be raised 
or lowered to a limited extent by the lever, whic h 1s also used for 
raising the sickle bar entirely off from the ground, but that lever 
attachment being rigid with the frame the rising and falling of the 
frame would make it difficult for the driver to adjust the sickie bar 
to different angles, except he wants to raise it as high as a stop in 
the piece F, and will limit such motion. 
X Q. 53. So far as the rising and falling movement of the 
207 sickle bar is concerned in this Ball model & patent exhibit, 
does it differ in any respect from the rising and falling 
movement of the cuard points and sickle bar in the McCormick 
mower, except that the points of the guards cannot be dropped down 
as far in the Ball? 

A. As | believe, l said before, it is not the same movement and 
differs in a great many respects. 

X Q. 54. Please explain to the court it what respect it differs, 
having reference simply in this answer to the rising and falling of 
movement and not to the mechanism producing that movement. 

A. The finger bar being pivoted upon a drag bar at the rear end 
of its shoe, it thereby swings from a fixed center in relation to the 
drag bar, while in the McCormick machine the dr: ig bar is placed 
above the shoe and hinged to the rear end of the shoe, which will 
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allow that shoe to adjust itself to the ups and downs of the ground 
independent of its connection with the draught bar. 

208 X Q. 55. Supposing the two machines, the McCormick & the 
Ball machine, are standing still and the lever for actuating the 

guard points and cutter bar is operated, is there then any difference 

at all in the rising and failing movements of the guard points and 

cutter bars in the two machines, except that one drops lower than 

the other ? 

A. They lift in the same way, both from the heel, which rests upon 
the ground in the McCormick machine and upon the drag bar in the 
Ball machine, and their movements are then very much alike. 

X Q. 56. What is the difference in their then movements, if any? 
Point out to the court what it is. 

A. In the Bail machine the center of oscillation is fixed, while in 
the McCormick as high as the cutting edgeof the finger bar is raised 
above the horizonta! line so far to the rear the bearing point sup- 
porting the finger bar is moved. In the Ball machine the finger 
bar has a swinging movement, while in the McCormick a rocking 
movement. 

209 Adjourned to September 12, 1879, at 10 o’clock a. m. 


SEPTEMBER 12, 1879—ten o’clock. 


Said parties met as before, pursuant to adjournment. 


X Q. 57. Do you mean to say that the bearing of the shoe or plate 
upon which the sickle bar fastened in the Ball machine is fixed and 
does not rest on the ground the same as in the McCormick mower ? 

A. It does not rest the same on the ground as in the McCormick 
mower; its hinged portion where it connects with the rear end of the 
drag bar touches the ground only. 

X Q. 58. And as the finger bar is raised does not the entire bear- 
ing point of the shoe or plate upon which the sickle bar is pivoted 
in the Ball machine, marked “ Defendants’ Exhibit Model Ball Ma- 
chine,’ rest upon the ground ? 

A. As by the model represented the plate rigidly connected to the 
finger bar with its heel end would have its bearing point upon the 
ground only in extreme cases, as going down a steep hill, but not 

while cong up hill. 
210 X Q.59. You do not find the rocking motion of the Graham 
machine at all, then, in this Ball Model Exhibit ? 

A. I do not. 

X Q. 60. But still you find,do you not, that the motions shown in 
this Ball Model Exhibit and in the McCormick mower are very simi- 
lar while the machines are at rest or going down hill—as to the 
movements of the guard points and cutter bar—when actuated by 
the lever? ’ 

A. While at rest they may be similar, but not while going down 
hill. 

X Q. 61. Why do you designate the motion of the sickle bar in 
the Ball machine produced by the lever a swing motion ? 

A. Because it has to rise from a fixed pivot of the drag bar. 
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X Q. 62. Well, do you mean because the pivot is a fixed one for 
that reason the motion is a swing one? 

A. I mean so because the pivot for that shoe is fixed to the end 
of a bar called a drag bar, which supports the finger bar. 

X Q. 63. In the McCormick mower the rear end of the shoe 
211 ~=scarrying the cutter bar is pivoted to the rear end of the drag 
bar, is it not? 

A. The bar referred to is not exactly a drag bar, but a draught 
bar, which takes the pulling strain in mowing, but has not to su p- 
port the shoe of the finger bar as regards the McCormick mower. 

X Q. 64. Do I understand you that you do not find this swing 
motion that you have described in the Ball Model Exhibit in the 
McCormick mower; if so, why not? 

A. I find them to be quite different. In the Ball mower the finger 
bar, resting upon the drag bar and pivoted thereto, will have to 
follow entirely the rising and falling of the drag bar, while in the 
McCormick machine we find just the reverse. In that machine the 
draught bar, in its up-and-down motion, has to follow the shoe 
which carries the sickle bar as the same passes over and adapts itself 
to the undulations of the ground. 

X Q. 65. Hasn’t the McCormick mower the swing motion you 

have described ? 
212 A. It has not; it has a rolling or rocking motion. 
X Q. 66. Why do you say it has a rolling or rocking motion ? 
Point out tothe court how there can be any rolling or rocking motion 
of the finger beam when you simply raise or lower the finger bar 
and guards by a loose connection and lever on the inner side of the 
vibratable link. 

A. With the oscillation of said bar the p-int of bearing of the shoe 
upon the ground will continuously change position in the manner 
that with tipping the guards downward the bearing point of the 
shoe upon the ground will be carried forward, and with raising the 
guards that bearing point will be carried towards the heel of the 
shoe. 

X Q. 67. And because the bearing point of the shoe changes some- 
what when you raise and lower the points of the cutter bar, for that 
reason the finger beam of the McCormick mower has a rocking or 
rolling motion; is that what you mean to testify to? 

A. Yes, sir; that is what I mean. 

X Q. 68. If the shoe of the McCormick mower was perfectly 
213 —s straight clear to its rear end it could not have what you call 
this rocking or rolling motion, could it? 

A. The rocking or rolling would thereby be limited, but not en- 
tirely done away with. 

X Q. 69. Do you make any distinction between a rising and fall- 
ing movement of the points of the guards and a rocking and roiling 
movement ? 

A. Yes; a rising and falling movement is entirely different from 
a rocking movement. 

X Q. 70. As I understand you, then, what causes what you call 
the rocking or rolling movement in the McCormick mower is on 


8§ CYRUS H. MCCORMICK ET AL., &¢., VS. 


account of the rear of the shoe being curved slightly upward, so that 
when the guards are raised the point of contact or .pressure of this 
point of the shoe on the ground ischanged somewhat; is that it? 

A. Not exactly. The shoe passing over uneven ground while the 
machine is in motion, it is common to curve the end upward for 

better sliding over obstructions; a flat shoe would rock while 
214 ~=being on a hill or supported in its center. 

X Q.71. Can you produce what you call a rocking motion 
of the shoe or finger beam by actuating the lever with the loose 
slipping rod when the entire machine is off the ground ? 

A. No, sir. 

X Q. 72. Can you produce this rocking motion of the shoe or finger 
bar as the — you have described in the McCormick mower when 
that portion of the heel of the shoe forming the upward curve is 
off the ground ? 

A. No, sIr. 

X Q. 73. Then it is absolutely essential, as I understand you, for 
the preducing what you call this rocking motion in the McCormick 
mower that the rear curved end of the shoe should rest upon the 
ground ? 

A. When the shoe is raised off the ground by the mechanism 
consisting of the long lever the guard points by that movement are 
lifted in advance of the rear of the shoe, and while thus elevated 
above the ground there can be no rocking movement. 

X Q. 74. Please answer the question. 

215 A. It is not exactly necessary that the rear of the shoe 
should rest upon the ground to produce the rocking motion 
as long as the shoe is not lifted by the long lever. The line of gravity 
of the finger bar in the McCormick machine is toward the forward 
end, and if not resisted or the guards of the finger bar are not sup- 
ported by the lever and slip rod the rocking forward is brought about 
by gravity. 

X Q. 75. When the shoe supporting the finger bar is lifted clear 
of the ground and the lever with the slipping-bar attachment is 
operated the movement of the sickle bar and guard points thereby 
is simply a rising and falling one from the fixed point in the rear 
of the shoe where hinged to the draught rod, is it not? 

A. There is neither a swinging nora rocking motion possible 
after the sickle bar is lifted off the ground, nor is there any use for 
it, not in the McCormick machine. 

X Q. 76. Is that all the answer you will make to that ques- 

tion ? 
216 A. That is all. 

X Q.77. You just explain to the court, will you, how you can 
produce what you have described as a rocking motion in the Me- 
Cormick mower when any other part of the shoe rests upon the 
ground except the rear curved heel? Please answer this question 
direct, without any sup-ositions as to what you consider possible or 
im possible. 

A. The sickle bar and shoe being heavier in front than in the 
rear they will naturally rock forward, tipping the guard points by 
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their own weight, if not interfered with by the side lever or slipping 
rod. In operating that side lever the front of the shoe and sickle 
bar is raised when the bearing points of the shoe are carried 
backward, and by releasing that side lever again the shoe will rock 
forward until the guards will be close to the ground. 

X Q.78. All you mean by that answer is this, isn’t it, that when 

the driver sees a depression in the ground when he is mowing 
217  hecan release the lever and let the guard points drop by 

gravity down into the depression, and when the guards reach 
the terminus of the depression he can bear down on the lever and 
raise the guards out of the depression? 

A. I understand that rocking movement to the sickle bar for fol- 
lowing undulations of the ground is to enable the sickle bar to cut 
close to the ground. The object is not and cannot be to adjust the 
sickle bar so as to enter the ground, but as to the tilting downward 
that finger bar is to be self-adjusting to follow the downs and ups in 
the field, while the lever attachment and the slip rod shown in the 
McCormick machine can be intended only for raising such guard 
points above the ground. ‘There will be no attachment required, 
therefore, for tipping the fingers of the guard from the seat of the 
driver. I mean in the McCormick mower. 

X Q. 79. I ask you again, and desire a direct answer, if the rear 
of the McCormick shoe was perfectly flat & level, without any up- 

ward curvature of any description, would what you call this 
218 rocking motion be then produced in the shoe by operating 
the lever with the slipping-rod attachment? 

A. That would entirely depend in that case upon the formation 
of the ground over which the shoe was pulled. On perfectly level 
ground the shoe would lift and ride then upon the rear edge of the 
shoe,and the same would be the case while going down hill; while 
riding over hill there would still be rocking to the finger bar. 

X Q. 80. You mean by riding over a hill that when the forward 
end of the shoe came in contact with an elevation it would follow 
over it and the points of the guards would drop down on the other 
side, don’t you? 

A. As I understand question 79 it spoke of the guards of the 
finger bar being lifted up by the side lever and slip rod; and, if so, 
the shoe would follow the upward irregularities of the hill until 
reaching an angle less acute than the angle to which the shoe had 
been raised by the lever and slip rod; then, of course, the guards 

could not drop so that the shee would follow the undulations, 
219 and said shoe if made perfectly flat on its under side would 
have to ride with its rear edge upon the ground. 

X Q. 81. The Defendants’ Exhibit Bartlett & Dodge Patent No. 
34545 and Defendants’ Bartlett & Dodge Model Exhibit shows a 
finger beam that may rise and fall at either end and drop forward 
& backward, does it not? 

A. The finger bar of said machine can rise and fall at either end, 
but the points of the guards can only be lifted above the horizontal 
line to a very limited extent; it has not that free rocking movement 
as the Grabam or McCormick machine. The long shoe upon which 
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the finger bar is secured, which extends backward a considerable 
distance, will lift the finger bar considerably above ground in rais- 
ing the cutting edge of the finger bar above the horizontal line. 

X Q. 82. Is there any more of a shoe in the rear of the cutter bar 
of the Bartlett & Dodge than there is in the McCormick mower ? 

A. The rear of the shoe in the Bartlett & Dodge machine 
220 being extended rearward on almost a straight line, its sup- 
porting the finger bar when the fingers are raised will elevate 
the finger bar to a greater height than in the McCormick machine, 
in which the rear end of the shoe is curved upward, even if both 
shoes were the same length extending rearward. 

X Q. 83. Did you mean to be understood as testifying positively 
this morning that the shoe carrying the rear end of the tinger beam 
always rides on the ground in cutting and is never adjusted or 
locked slightly above it? 

A. I do not remember having testified that. 

X Q. 84. What do you testify now—can or cannot this shoe at the 
inner end of the finger beam in both the McCormick & Graham 
machines be arranged so as to run slightly above the ground and 
there locked in cutting the grass ? 

A. Yes; it could be done, but then the ups and downs over which 
the wheels of the machine would be passing would raise and lower 

me finger bar with the frame. 
221 Q. 85. In your testimony concerning Defendants’ Ex- 
hibi Ray & Grant Patent 50956 you say there is no free up- 
and-down movement of the finger bar, as in the Graham machine. 
What do you mean by “no free up-and-down movement of the 
finger bar” in that answer as applied both to the Ray & Grant ex- 
hibit and to the Graham machine ? 

A. The inward shoe in the Ray & Grant machine is pivoted at its 
forward end to a shaft which again is pivoted to the frame of the 
machine, whereby the rising and falling of the inward end of the 
finger bar is not independent from the rising and falling of the frame 
of the machine. by the “free up-and: down movement of the finger 
bar” I mean the rising and falling of the inward end of the finger 
bar independent of the frame. 

X Q. 86. When you have used the term “vibratable link” in your 
testimony what have you meant by it? What constitutes a vibrat- 
able link as used in connection with the movement of cutter bars in 
mowers ? 

A. It means a plate or bar flexibly connecting the finger 

222 bar with the frame of the machine. It may be so constructed 

and hinged with the finger bar as to allow its folding and 

free movement up and down of the finger bar, but holding the 
finger bar in a straight line or about a straight line with the link. 

X Q. 87. Do you find any vibratable link in the Bartlett & Dodge, 
Zug, or Ball mode! exhibits before you! 

A. I find a vibratable link in the Zug model, but not iu the Bart- 
lett & Dodge and Ball. In the two last-named models only a con- 
necting rod is applied for holding or connecting transversely the 
finger bar with the frame. The end strain at the finger bar in cut- 
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ting in the two last-named patents is held or sustained by a long 
shoe or drag bar. 

X Q. 88. And the shoe, being a long shoe in the Ball and Bartlett 
& Dodge model exhibits, prevents the connection between the rear 
of the frame and the finger beam from being a vibratable link ; is 
that it? 

A. It may be called a vibratable link connection, but, then, the 

name would make no difference as long as it doesn’t perform 
223 the same duties as the vibratable link used in the Graham & 
McCormick machines. 

X Q. 89. Your calling the simple rise and falling movement of 
the guards and cutter bar from a point at the extreme rear end of 
the shoe in the McCormick mower a rocking and rolling motion 
doesn’t make it that kind of a motion by any means, does it? 

A. No, sir. | 

X Q. 90. Defendants’ Exhibit Frank Bramer Patent No. 51946 
contains the following language: “The swing bar J, which unites the 
cutting ap-aratus to the frame of the machine, is attached at its upper 
end by a ball-&-socket joint which permits the cutting devices to 
adjust themselves to the surface of’ the ground automatically;” and 
on the following page you find this language in the specifications: 
“A slot is made in plate /, as shown in figure 2, through which a set 
screw may be inserted and screwed into rod I, as indicated in red, 

for the purpose of rendering tle shoe and cutting apparatus 
224 ~=rigid and preventing them from having the rolling and un- 

dulating motion common to them when not thus secured. 
This is found to be important when the machine ts used for cutting 
heavy clover and similar substances, but in ordinary use the set 
screw is not required.” You find this exact language just as I have 
given it to you, do you not? 

A. I do. 

X Q. 91. What did you mean, then, by stating to the court that 
“in this machine the vibratable link is connected to a push bar by 
a loosely fitted hinge and the device is connected therewith, consist- 
ing of a slot and a set screw, for holding the finger bar to any de- 
sired angle?” Why did you make that statement to the court, you 
having sworn that you were familiar with tbe specifications and 
drawings of that patent, when you must have Known the patent con- 
tained the exact language upon that point just quoted ? 

A. My statement Is in ho respect wrong, and lo Ss not contaln any- 


thing which denies denies such wording — specification. A 
225 — loosely fitting one-way hinge will not give the same capacity 


of vibration with the same ease asa swivel joint will, and 
there being no device for tilting the finger bar from the seat of the 
driver by means of arm /, that set screw takes the place of such arm l 
for holding the finger bar to any desired angle relative to the line 
of draught. 

X (). 92. Why did vou atiempt to deceive the court by stating in 
regard to this patent that “ the arrangement, as shown, can be In- 
tended for but a very little rocking movement and more for adjust- 
ing it and holding it to any desired angle,’ when you must have 
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known that provision was only made for the use of the set screw in 
extraordinary cases, as mentioned in the patent, and was not to be 
applied in ordinary use, and then only for the purpose of making 
the devices rigid, as described in the patent ? 
A. In stating as I did I have simply given my opinion of 
226 the invention as to its practicability. No deceit is meant 
thereby. IfI state my opinion of the Bramer patent the 
wording of the specifications as to what a machine will do accelerates 
such operations of the machine. My opinion, as given before, was 
based more upon the drawing and model than upon the specifica- 
tions. 

X Q. 93. You didn’t know anything about what was the object 
and purpose of that set screw, except from the specifications, draw- 
ings, and model, did you? 

A. No, sir. 

X Q. 94. Well, what reason had you, then, for trying to make the 
court believe that this set screw was for “ holding the finger bar to 
any desired angle,” when the specifications distinctly state that that 
was not its purpose, except in extraordinary cases, and then not to 
hold the finger bar to any desired angle, but to render it rigid ? 


Counsel for complainant objects to this question and this line of 
cross-examination because, in his opinion, the specification 
227 ~— fully bears out the statements of the witness, it being apparent 
from the language that the set screw whenever used was to 
hold the finger bar to any desired angle, and that the finger bar 
was to be held down by other devices—down to its work rigidly. 
Defendant’s counsel objects to the objection and the manner of 
inserting complainant’s counsel’s opinion on this record as an ex- 
pert witness. 


A. If that set screw was simply intended for holding the finger 
bar rigid on a horizontal line, what would then be the use of having 
a slotted are-shaped opening in the hinge plate? 

X Q. 96. Do you consider that the !ever-and-chain connection 
shown in Derendant’s Exhibit “ Bramer Duplicate Model No. 51546 ” 
and the Bramer patent exhibit of defendants is the equivalent or 
substantially like the rigid arm connection with the vibratable link 
shown in the Graham mower & patent ? 

A. I do not. 

X Q. 96. That lever-and-chain connection can be used and con- 
trolled by the driver for the purpose of raising and dropping the 

points of the finger bar in the Frank Bramer exhibit and 
228 model, can it not? 
A. Yes; for raising the end of the finger bar above ground 
entirely, but not for tipping the guard figures above or below the hor- 
izontal line. 


Adjourned to September 15th, 1879, at ten o’clock a. m. 
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SEPTEMBER 15tTH—10 o’clock a. m 
Parties met pursuant to adjournment. 
Present: As before. 


X Q. 97. Did you ever see either the Graham or the McCormick 
mower in actual operation in a grass field ? 

A. No, sir. 

X Q. 98. Then all you know about this rocking motion of the 
finger beam in the two machines, as you have termed it, is what you 
have ascertained in the examination of the patent and models be- 
fore you of the two machines? 

A. Yes, sir. 

X Q. 99. A party who was familiar with this class of mowers and 
had actually operated them in the field would be much better qualli- 

fied to judge of their movements than you are, would he not? 


229 A. As far as practically operating the machine is concerned, 
I base my opinion in giving testimony upon my knowledge 
& experince in the construction of machinery generally. 


X Q. 100. You state, in your answer in your done examination, 
when speaking of the Defendants’ Exhibit “ Frank Bramer Patent 
& Model,” that “the arrangement as shown can be intended for but 
a very little rocking movement.” Will you please state what there 
is about those devices shown in the patent and model which pre- 
vents the cutter bar from adjusting itself to the surface of the ground 
in all ordinary grass fields? 

The thrust rod being hinged to the vibratable link in the 
manner to push the fingers of the finger a peer downward, 
which, in addition to the friction and resistance to the fingers in 
passing through the grass in the manner uke a comb through the 
hair will constantly hold said fingers to their lowest position, & will 

prevent the free rocking movement of the finger bar. 
230 X Q. 101. Isn’t it desirable in all mowers that the front end 
or edge of the sickle bar be held down upon the ground and 
either by gravity through the wait of the bar or some other device 
hold it to its work until it meets some irregularity of surface which 
it can ride over and thereby cut an even stubble. 

A. It is desirable, but in the Bramer machine the joint being 
above and to the forward end of the vibratable link for forming 
connection with the thrust rod, the down pressure to the cutting 
edge of the finger bar would be so great as to cause the poinis of the 
finger bar to enter and plow up the ground. 

X Q. 102. You can limit or regulate the angle of cut in the 
McCormick mower by the adjustment of the screw nut upon its 
thread upon the upper end of the shipping rod, can you not? 

41. Yes; toa certain extent. 

X Q. 103. You do not deny that it ean be so regulated that the 
point of the guards cannot drop below a certain fixed point, and that 

that point is regulated by the screw nut at the upper end of 
231 _ the slipping rod, do you, in the McCormick mower? 
A. I do not deny that such isthe case. 
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X Q. 104. So I understand you that you find the same movement 
in the McCormick & Erpelding patent of January 15, 1867, No. 
61228, that you do in the Graham model and patent? 

A. Yes, sir. 

X Q. 105. The points of the finger guards rise and fall at a pivoted 
point near the rear of the shoe in that patent, do they not? 

A. The bearing point may be a little nearer to the rear than to 
the front, as it appears in the drawing, but there 1s a rocking move- 
ment to the finger bar substantially the same as in the Graham 
machine. 

X Q. 106. Do you consider the movement of any finger bar which 
is so connected with the machine as to ailow it to pass freely over 
the irregularities of the surface of the ground a rocking move- 
ment? 

A. Yes, sir; if the shoe itself will follow the irregularities of the 


ground. 


232 X Q. 107. The pivotal point in the McCormick & Erpeld- 
ing machine, upon which the shoe rises and falls, is ine rear 

end of the cutter bar and directly at the rear of the shoe, or but a 

very slight distance from the rear, Is it not? . 

A. I don’t see any point upon which that shoe rises. The shoe 
bears upon the ground and is pivotally connected at its rear toa 
casting which is secured to an auxil/iary frame pivoted to the main 
frame of the machine in a manner to have a free up-and-down 
swinging movement. 

X Q.108. Do you find any other pivotal joint shown in that patent 
which assists or permits the shoe to rise and fall and the points of 
the guards to be raised and lowered ? 

A. Yes, sir; there is a brace bar, I, which connects the front of 
the shoe with the suppleme-tary frame 

X Q. 109. And those are the only two pivotal points you find 

which, in your opinion, control the rising and falling of the 
233 finger beam in the McCormick & Erpelding patent of 1867, 
are they? 

A. Yes, sir. In addition to the pivotal connection of the auxil- 
l-ary frame with the main frame, there is also a lever, I, for con- 
trolling the rocking movement from the driver’s seat while the ma- 
chine is 1n operation. 

X Q. 110. In your direct examination, while speaking of Gra- 
ham’s July 25d, 1867, patent, marked “ Defendant’s Exhibit A. B. 
Graham Patent No. 67041,” vou say that “In the specification to 
that patent I find no mention made of the swivel joint M’.” Do 
you not find that joint clearly shown in the drawings of that pat- 
ent, so that any ordinary mechanic could construct the swivel joint 
substantially like M’ in Graham’s 1868 patent ? 

A. Yes, sir. The drawing is perfectly plain in showing a swivel 
joint, which is only somewhat differently constructed from the one 
marked M’ in the patent in suit, but it is substantially the same 


thing. 
234 X Q. 111. Does not the Graham patent of Feb. 11, 1868, 


show a rigid arm, J, attached to the vibratable link ? 
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A. Yes, sir. 

X Q..112. Is there anything in that patent that shows or indicates 
that this arm can be any other than a fixed or rigid arm rigidly 
attached to the vibratable link ? 

A. ‘The specifications of the Graham patent in suit as to the sub- 
ject-matter of the invention has the following wording: 

“My next improvement consists of the combination of the finger 
beam, gearing carriage, vibratable link, draught rod, and swivel 
joints with an arm connected with the finger beam to enable it to be 
rocked for the purpose of setting its guard fingers at any desirable 
inclination to a horizontal line.” 

from this it appears that any connection in the shape of arm / or 
its equivalent for producing such a movement or adjustment from 
the driver's seat might be applied. 

X Q. 113. Do you know of any other meaning for the word 
230 “arm,” when applied in mechanics, except asa rigid connec- 
tion, in distinction from a loose or flexible connection ? 

A. Yes; sometimes we use the word “arm ” in places where that 
arm is not rigid, as in “ rocker arm,” “ swinging arm,” “ vibrating 
arm. 

X Q. 114. But the arm itself is always rigid, isn’t it? 

A. Not necessarily; it may turn on a pivot & still be an arm. 

xX (. 115. Do you consider-that the words “arm” and “ lever,” 
when used in the 1868 Graham patent, refer to one and the same 
thing ? 

A. There is a distinction in that patent. The arm is connected 
to the vibratable link and the lever is pivoted to the frame and both 
are connected by a nearly horizontal rod. 


Redirect examination by E. BANNING, Esq.: 


R. D. Q. 1. Can you now give any other example of an apparatus 
or attachment toa reaping machine which is called an arm and 
which is not rigid in its operations. 

A. The arms carrying the rakes in several reapers are 
236 loosely jointed. 

R. D. Q. 2. State how the cutter bar is formed in the De- 
fendentants’ Exhibit Haines’ Patent No. 13525 and how it is affected 
in operating by the inequalities of the field surface. 

A. The extension of the finger bar for connecting the same to the 
gearing frame being rigid with said finger bar and on a very shallow 
angle, it will press considerably upon the ground at the joining point 
of the finger bar and extension, and will kind of counterbalance the 
extreme end of the finger bar so as to be apt to tip upward on that 
end. Such rigid connection will also prevent the cutting on the 
side of a hill while the gearing frame is moving in the valley or 
upou level ground. 

R. D. Q. 3. State how the rising and falling motions of the frame 
when the machine is in operation will affect the sickle or knife in 
the Stetson & Maynard machine and others similarly constructed. 


F 
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A. In such machines the rising and falling of the frame in 

237 _— passing over undulations of the ground will cause the driving 

motion to the sickle bar to be very irregular, so that the rising 

of the frame will stop the motion of the sickle and the dropping of 
that frame will increase the speed of the sickles. 

R. D. Q. 4. What effect, if any, will the pressure or resistance of 
the grass when the machine is in operation have on the adjustment 
of the guard points of the finger bar to the irregularities of the 
ground in the Ball machine and others similarly constructed ? 

A. The friction of the forward end of the shoe in the guide piece 
F while the machine is in operation will prevent the free rising and 
falling of the cutting edge of the finger bar when the set screw is not 
used for holding the finger bar rigid to the drag bar. 


Recross-examination by Mr. OFrFIELD: 


R. X 1. Did you ever see a mower of any kind in actual opera- 
tion cutting grass? 
A. Yes, sir; often; have seen in operation the Buckeye, 
238 and, perhaps, others, where I did not inquire about the names 
of the machine. 
R. X 2. Did you ever see machines constructed like the Stetson 
& Maynard exhibit or the Ball machine in operation ? 
A. I don’t remember if I have or not. 
WM. H. LOTZ. 


The witness claims fees for five (5) days’ attendance, $7.50, which 
is paid by complainant’s sol’or. 


E11 WILDER, a witness produced, sworn, and examined on the 
part of the complainant, deposes and testified as follows: 


Direct examination by EpHrRAIM BANNING, Esq. : 


Q. 1. State your name, age, occupation, and place of residence. 

A. My name is Eli Wilder; age, fifty-five vears. I am acarpenter 
and joiner by trade, but am not doing much of anything at present, 
except looking after my farm in connection with my son. I reside 
in Waukegan, Ii!inois. 

Q. 2. Are you acquainted with Alvaro B. Graham ; and, if 
239 so, how long have you known him? 

A. lam acquainted with him and have been for from 
eighteen to twenty-three years. 

Q. 3. Have you examined the mowing machine which I now 
refer to as marked “ Graliam mower, 1863,” and do you understand its 
mechanism and operation ? 

A. I have examined it, and understand its mechanism and opera- 
tion. I saw it this morning at E. Beache’s, on Canal street. . The 
first time I saw it was three or four weeks ago, about three or three 
and a balf miles north of Waukegan, at the house of a man named 
Paddock. I saw it also at my house, in Waukegan, where it was 
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taken from Paddock’s. It was at my house near three weeks. I 
bought it from Paddock and shipped it down here to Chicago for 
the complainant’s solicitors, for whom I bought it. 

Q. 4. Did you ever buy a mowing machine from Alvaro B. Gra- 
ham ; if so, when and where and what kind of a machine was it, 

and in what respects was it like or unlike the machine men- 

240 ‘tioned in your last answer? 
A. I did buy a mowing machine from Alvaro B. Graham. 
I bought it from him in Waukegan the last days of June or the very 
first days of July, 1865; my impression is in the very first days of 
July, 1865, at the beginning of the haying season with us. It was 
like the one referred to in my answer to Q. 3, marked “ Graham 
mower, 1865.” It was the very fac-simile of it, with the exception of 
an immaterial difference in the shoe, and there was a wheel on the 
outer end of the finger bar which was not on my machine. The 
difference in the shoe is that there are two standards on the shoe in 
the machine, I saw this morning, marked “ Graham mower, 1863,” 
which were not on the one I bought of Graham in 1865. I refer to 
the standards extending upward at the rear and middle of the shoe. 

Q. 5. State whether or not you afterwards used the machine which 
you purchased from Graham; and, if so, when, where, and what 

doing. 
241 A. I did; right through haying in 1865; the whole sea- 

son, commencing about July Ist, in the town of Warren, 
Lake county, Illinois. I cut forty acres of meadow there and then 
took it into the town of Waukegan, to my home, and used it the 
balance of the season to finish my work there. I used it in 1865 to 
cut about seventy-five acres of grass; was using it probably about 
four weeks off and on; not steady, but some during about that pe- 
riod in 1865. I used that machine altogether about five years from 
that time ; owned it and used it during the haying season every 
year for about five years. Iran about 100 acresof grass every year 
after 1865. 

@. 6. State how that machine worked in 1865 and afterwards. 

A. It worked well; it was a good machine. 

Q. 7. What became of that machine, if you know ? 

A. I let a man by the name of Legnard, a neighbor of mine, have 
it when I sold out my farm, about 1870. I have made effort to find 

it now, but couldn’t find it. 
242 Q. 8. Did you know personally of Mr. Graham’s having 
been engaged in working on his mowing machines before 
1865 ? 

A. I did; it came first under my personal observation in 1864, 
when I saw him at work on it. 

Q. ¥. How do you remember that you purchased your machine 
from him in 1860? 

A. Well, sir, I bought this piece of land in the town of Warren 
in 1864, and bought this machine to cut the hay on that land the 
year following; that is the way I know I bought the machine in 
1865. 
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Q. 10. State what Mr. Graham said to you, if anything, at the 
time you purchased your machine about his having sold any before 
that time. 


(Objected to by defendants’ counsel as incompetent.) 


A. He said he had not sold any. 


Cross-examination by C. K. Orrretp, Esq., of counsel for de- 
fendants : 


X Q. 1. The Alvaro B. Graham you say you have known from 
18 to 25 years is the patentee of the patent relied on in this 
243 suit and the brother of the complainant, is he? 

A. I know nothing about it; never saw the patent, to my 
knowledge. My understanding is that he is the patentee & the 
brother of the complainant. 

X Q. 2. Where was it that you bought of A. B. Graham, the pat- 
entee, the machine which you state was the very fac-simil ol the In- 
troduced Exhibit “Graham Mower, 1863?” 

A. In Waukegan, Illinois. 

X Q. 5. Did you buy it in open market—I mean was it an ordi- 
nary purchase and sale, such as you would have made of any well- 
known mower in the open market at that time? 

A. No; I can’t say it was, from the fact that its representation 
wasn't established; it was a new thing. I knew the machine. I 
had several conversations with him before I bought it, and the in- 
ducements that he held out tempted me to take that machine and 
try it. 

X Q. 4. It was sold to you publicly, was it” 

A. | can’t say there was anything private about it There 
244 was no regular house where he kept machines for sale. 

X J. 5. Did he have any other mow ing machines of ( xactly 
the same kind that he was trying to sell publicly at the same time? 


A. Well. I think he did. r 


(Counsel for the complainant admits and states that Alvaro B. 
Graham, the patentee, offered for sale and sold publicly his machines 
like the one marked “Graham mower, 1863,” in the summer of 1865, 
commencing in the latter part of June,at Waukegan, Illinois, and says 
he has authority from the complainant to make this statement.) 


KLI WILDER. 


The witness claims fees for one day’s attendance and mileage 
frem Waukegan to Chicago (36 miles), $5.10, which is paid by com- 
plainant’s solicitors. 
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FENNER W. WaRD, a witness produced, sworn, and examined on 
the part of the complainant, deposes and testified as follows: 


245 Direct examination by THomas A. BAnntnea, Esq., of counsel 
ior complainant 


(). 1. State your name, age, occupation, and place of residence. 

A. My name is Fenner W. Ward; age, fifty-seven years. I am 
running a farm anda cider mill. I live in the city of Waukegan, 
[llinols. 

Q. 2. How long have you known Alvaro B. Graham, the patentee 
of the patent sued on in this case ? 

A. Since LS5S. 

Q. 5. Did you ever work with him on his mowing or reaping 
machines: if so, when & what doting? 

A. I did in 1868; first in Waukegan. I set the gear on some of 
the machines that he built in that year. I was working with said 
Graham at the shop of Porter & Brother,in Waukegan. I remem- 
to have been there in March. I think LI left for a short time 

nd was there again in June. Graham was there all the time I was 

ther lle was making mowing machines. I worked for George 

Cleveland in 1864, building reaping & sewing machines. I think 

Graham «& Cleveland were together in business | worked there 

from some time in April, 1864, to about fore part of July, 1864—not 
all ¢] 


i 4 


cil LLIC time. 
246 Q. 4. How do you know that you worked in 1863 and 1864, 


as stated in your answer above? 
A. I know from entries that | made in this memorandum book. 
This shows I first charged April 30th, 1564, George Cleveland five 
days’ work, and the entries run on until July 2d, 1864. I made 
these entries at the time when they are dated as the account I was 
keeping with Cleveland. I know I worked for Porter & Bro. in 1863 
on these machines, because worked there the yi ir before | worked 
for Cleveland. | 
(). 5. Have you seen the machine marked “Graham mower, 
1S63:” and, if so, is it similar to the machines you were working 
with him on in 1863 and 1864 in its general construction or not? 

A. I saw that machine this morning. It Is similar to the ma- 
chines I worked on with Graham in 1865 and 1864, generally. 
(). 6. Did you ever take any of those machines out and try or ex- 
periment with them in the field in 1864? If so, state what you did 

id all about It. 
247 A. I did: I took one of the Cleveland machines out. It 
mowed very well in timothy & clover grass. I put it into 

thick red-top and there it clogged and I couldn’t use it. I think I 
didn’t cut over two or or three acres in all. That was in the sum- 
mer of 1864, I think. Cleveland wanted me to take it out and iry 
it. It was a machine that had been run by somebody. I don’t 


know who. 
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Cross-examination by Mr. OrrreLp, counsel for defendant- ° 


X Q. 1. How many machines did you see or assist Mr. Graham 
to make in 1863 like the “Graham mower, 1863,” which you exam- 
ined this morning? 

A. I do not know how many. 

X Q. 2. Approximate the number 

A. I should think as many as that. 

X Q. 3. Were these machines built in 1863 and put upon the 
market for sale in that year? 

A. They were built in 1863. I don’t know whether they were 
put upon the market or not. 

X Q. 4. Do you know what those ten or twelve machines were 

built for in 1863 by Mr. Graham ? 
248 A. I don’t know what they were built for. 
X Q. 5. Were any of them offered for sale ? 

A. I don’t know; presume they were, but don’t remember seeing 
anv of them offered for sale. 

X Q. 6. Where were they kept while you saw them? 

A. The machines were not completed when I left there. 

X Q. 7. Were you not working to — those machines completed for 
the grass harvest of 1863 ? 

A. I suppose so. 

X Q. 8. Don’t you know that they were completed for that har- 
vest ? 

A. Ido not. 

X Q. 9. In what respect, if any, did those ten or twelve mowers 
built by Graham in 18638 differ from the “Graham mower, 1863,” 
which you have examined this morning? Give your answer par- 
ticularly as to the finger bar and the mechanism for operating the 
finger bar and for changing its position. 

A. The draught rod was connected with the main shaft or axle 

at its outer end. It was connected with the shoe a little 
249 ~=different from the draught rod in the “ Graham mower, 1863.” 

The forward end of the shoe was connected with it, but differ- 
ently. 

X Q. 10. Otherwise the machines were the same ? 

A. I think the outer shoe was different at the end of the finger 
beam ; the manner of rocking the finger bar was the same. The 
joint connecting the vibratable link to the rear end of the frame 
was not exactly the same as in this machine. It was aswivel joint, 
but differently constructed. Ithink the joint connecting the draught 
rod to the shoe was a swivel when it connected at the hub, and not 
at the shoe. [am not positive about that, but that is my impres- 
sion. I know there was a swivel there somewhere. 

X Q. 11. Was Graham in partnership or business with anybody 
in 1863 in the manufacture of those machines ? 

A. I suppose he was with Porter & Bro., now living in Waukegan. 

X Q.12. Did you build the same style of machine for 
250 Graham in 1864 that vou did in 1863? 

A. They were not exactly the same, though their general 
principles were the same. 


ten or twelve? 
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X Q. 15. What, if any, difference was there in the mechanism con- 
nected with and moving the finger bar in the 1864 machine ? 

A. There was no material difference in the operating of the 
finger bar. It was rocked in the same manner and jointed to the 
frame in the same way, but more substantially. 

X Q. 14. How many of those machines did Graham or Graham 
& Cleveland build in 1864? 

A. I don’t remember, but think they built twenty-five or more in 
1864. 

X Q. 15. Were they in partnership for the purpose of building 
those machines in 1864? 

A. I suppose they were; I never saw their partnership papers. 
They did no other kind of work, to my knowledge. 

X Q. 17. Were these machines built in 1864 offered for sale by 
either Graham or Cleveland ” 

A. I couldn’t say as to that. I presume they were built 

251 forsale. They were kept back of the shop where they were 
built when they were finished. Thev were run out back of 

the shop. I could not say that they were always kept there. Cleve- 
land moved them over & stored them in his barn the next winter, 
but I don’t know as he moved them all over. The land on which 
I cut the grass in 1864 belonged to George A. Fellows. It was my 


own grass that I cut. 
FENNER W. WARD. 


The witness claims fees for one day’s attendance and milage from 
his residence, two miles from Waukegan, to Chicago (38 miles), 
$5.30, which is p’d by comp’t’s sol’s. 

J. Brown Porter, a witness produced, sworn, and examined on 
the part of the complainant, deposed and testified as follows: 


Direct examination by Taomas A. BAnntna, Esq., of counsel 
for the complainant: 


Q.1. State your name, age, occupation, and place of residence. 

A. My name is J. Brown Porter; am sixty-one years old, 
and by occupation a contractor, builder, and carpenter, and 
reside at Waukegan, Illinois. 

Q. 2. What business were you in in 1865 and from that on to 1865 
and afterwards, and who composed your firm ? 

A. I was running a planing mill, sash and door factory building, 
and so on in Waukegan. Myself and my brother, Benjamin F. 
Porter, comprised the firm, which was called Porter & Brother. 

Q. 3. Did your firm ever have any business dealings or arrange- 
ments with Alvaro B. Graham, the patentee named in the patent 
sued on in this case? If so, when and what? 

A. Well, we did. We entered into an agreement to build some 
reapers and mowers with him in the winter of 1862 and 1863 and 
the following spring. We had no written agreement. He pre- 
sented a model fora reaper and mower, and we were to go on and build 
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some together. I think Porter & Brother were to furnish the cap- 
ital,and Mr. Graham was to go on and superintend the building 

after the model he presented. We went on and built some 
253 machines, 1 think. We started a dozen, but don’t remember 

certainly. I think we got four that went into the field. We 
quit working on that agreement that season about the middle of 
August—perhaps earlier or later. I am not positive. In 1865 I 
think we began again. We overhauled some of them that we had 
started — 1863. We put out that season I don’t know how many, 
but I think four or five. We beganin February or March, I guess, 
of 1865, and worked along till harvest. 

Q. 4. Did your operations of 1868,in reference to which you have 
testified, prove successful or not ? 

A. I think not very. 

Q.5. Did you have anything to do personally in reference to 
those machines in 18638 or not? 

A. I think I did not, to work on them; nothing, only I was in- 
terested in the machine. We were running our saws, &c., and what- 
ever we could do for them in the wood-work we did. 

Q. 6. Did you ever go out into the field personally to try any of 
them or not? 

A. I did. I think I went up to Mr. Dooley’s and saw him 
254 cutting some grass, and I was inthe field of Mr. Bull’s & saw 
him cutting some wheat. 

Q. 7. Did the machines prove successful or not in those trials? 


(Objected to as incompetent, it being the duty of the witness to 
state only facts, by defendants’ counsel. The court can judge 
whether the facts stated can show successful operation or not.) 


A. I think not. 

Q. 8. How do — now remember that 1t was 1863 when your firm 
was first engaged with Graham on those machines ? 

A. I recollect it from the charges made in the book—where I 
charged him with money and other things which he had. ‘The book 
shows that he was at work some time along in February, 1863. 
Here is one entry of February 10th, another of February 24th, an- 
other of March 7th, and others later; they are all along here. 
These entries are all in 1863; this isa book that was kept at that 
time; it is the day book of Porter & Brother; the entries were made 

at that time. I think he had worked at the reapers some be- 
250 fore we made any entries; that is my opinion about it. | 

don’t find anything in the book showing what he was work- 
ing at; I know he was working on those reapers and mowers be- 
cause he never worked for us at anything else, I think. I could not 
give the year when Graham was working there, except from the 
books. I am clear about this, that we were to build the machines 
and try to make a reaper or mower, or combined one, that would 
work. Iam not clear about other matters connected with our agree- 
ment, except as I have testified. 

Q. 9. Why did your firm withdraw from the enterprise in the fall 
of 1863? 


te ra 
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A. Because we couldn’t see any money in it for us; we lost some 
money in it; I couldn’t tell how much; it would be all guess-work. 
(. 10. Had you or your firm ever been engaged in the manufact- 
ure of mowing & reaping machines before that time, and did you 
have any special facilities for such work? 
256 A. We never had been in that business and had no special 
facilities for it, except the saws, &c., for making the wood- 
work. 


Cross-examination by Mr. OFFIELD: 


X Q. 1. As I understand, you completed four of the Graham 
mowers that went into the field in 1863; is that mght? 

A. I think it is, but am not positive as to the number. 

X Q. 2. You mean by “ going into the field,” do you aot, that 
they cut grass in the spring or summer of 18637? 

A. Yes, sir; grass and grain. 

X Q. 3. Were these machines completed by you before the harvest 
of 1863 and put upon the market for sale’? 

A. They were if they would work. ‘They were on trial. 

X (). 4. And you would have sold any one of those completed 
machines without any condition if any person had offered you your 
price, would you not? 

A. I think we would. 

X Q. 5. They were exhibited publicly, were they not, before the 
harvest of 1863? 

A. They were. 

X Q. 6. Did you sell these four machines that went into 
257 ‘the field in 1863 upon any terms or conditions ? 

A. They were put out, and if they worked to the farmer’s 
satisfaction they were to keep them, and if not they were to come 
back, and they came back. 

X Q. 7. That is, the farmers kept them all summer, cut their 
grass, and completed their harvest with them and then brought 
them back ? 

A. I do not remember how long they kept them. My memory 
is not clear, but I do not think any were sold that season. 

X Q. 8. You mean when you say that none were sold that season 
that you didn’t get any pay for any of them? 

A. Yes, sir. 

X Q. 9. Mention the names of some or all of the parties who pur- 
chased those machines in 1863 under the agreement that they were 
to to take them and use them and pay a certain price for them if 
they proved satisfactory. 

(Objected to by counsel for complainant as assuming sales and 

matters which have not been proved and to which the wit- 
258 ness has not testified, the witness not having said that any 
sales were ever made.) 

A. We manufactured some in 1863 and some in 1865, and to be 
clear which took them in 1863 and which in 1865—I may be mixed 
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a little—Mr. Carfield had one machine and Richard Dooley had one; 
I think Mr. Ichabod Bull tried one. Those are all that I can call 
to mind now. 

X Q. 10. Have you any personal knowledge as to how those Gra- 
ham machines operated in the harvest field in 1863? 

A. Yes. I saw them work in the grass at Mr. Dooley’s, on- of 
them, and one in the grain at Mr. Bull’s, but it was about the first 
reaper I ever saw run and I was no judge. To me it looked as 
though they ran pretty good. 

X Q. 11. How much grass did the machine you saw cut? 

A. Mr. Dooley had gone around a piece about an acre or two, and 
I followed him around, and also Mr. Bull in the grain. 

X Q. 12. And you saw nothing except at satisfactory working of 

these machines in the grass and grain field ? 
259 A. I saw nothing else that I recollect of. I was there but 
a little while. I just drove up and followed them around. 
X Q. 138. And there was no dissatisfaction expressed as to the 
working of the machines? 

A. Not that I recollect of. 

X Q. 14. Have you anything, except your general recoilection, 
from which you testify as to these machines being brought back? 

A. I think not. 

X Q. 15. Have you seen this “Graham mower, 1863,” referred to 
by one or two of the previous witnesses, and now at Beache’s, on 8. 
Canal St., in this city? 

A. Yes; I saw it this morning and years ago. 

X Q. 16. Do you recollect distinctly the entire construction and 
mechanism of the Graham machines you built and which went into 
the harvest field in 1863? 

A. I was not very clear. I never worked upon them personally. 

XQ. 17. Can you state whether the “Graham mower, 1863,” 
which you saw this morning, is one of the original mowers you have 

testified about as having built for Graham in 1863? 
260 A. I should think it was; it looks very like it. 
X Q. 18. And you make this statement from recognizing 
the machine and its construction ? 

A. Yes, sir. 

X Q. 19. You mean when you stated that you overhauled some 
of the Graham machines in 1865 that you changed some of the 
machines which you had built in 1865, do you not? 

A. Yes, sir; we finished up some, I think, that we started in 1863, 
and, I think, fixed up some that had been brought back. I can’t 
reco!lect distinctly about that. It has been many years since. 

X Q. 20. Some of the machines which you revamped in 1865 had 
been used in the meantime since your first construction of them in 
1863? 

A. I don’t recollect that they were; might have been and they 
might not. I have no recollection about it. 

X Q. 21. Do you know anything about the working or construc- 
tion of these Graham mowers constructed, as you have testified, 
during the harvest of 1864? 
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261 A. I don’t recollect anything about them in 1864—nothing 
definite. 

X Q. 22. How did you happen to go into the manufacture of these 
same mowers again in 1860 if you had lost money on them two 
years before? _ ; 

A. Well, we had some partly made; had been to some consider- 
able expense, and then Mr. Graham had had one year’s experience 
more, and he thought he could make it run successfully. 

X Q. 23. Did not Mr. Graham always claim to you that the ma- 
chines which you built in 1863 would work successfully or were 
practical working machines ? 

A. I do not now recollect that he did claim it or did not. It was 
evident enough that they came back; that was in 1863. 


J. B. PORTER. 


The witness claims fees for one day’s attendance and mileage from 
VW — to Chicago (36 miles), $5.10, which, is paid by compl’t’s 
sol’rs. 


Atvaro B. GRAHAM, a witness produced, sworn,and exam- 
262 ined on the part of the complainant, deposed and testified as 
follows: 


Direct examination by Tuomas A. BANNING, Esq.: 


Q.1. State your name, age, occupation, and place of residence. 

A. My name is Alvaro b. Graham ; aged forty-nine years; I am 
not in business at present time; was in mowing machine business 
up to last month, traveling for Climax reapers & mowers; I live in 
Chicago, Illinois. 

Q. 2. Are you the patentee named in the patent sued on in this 
case and also in patent No. 67041, and are you the inventor of 
the inventions secured by these two patents, respectively ? 

A. Iam. 

Q. 3. State what practical experience, if any, you have had in 
connection with reapers and mowers. 

A. I have been engaged in the business of making, selling, and 
handling reapers and mowers for some sixteen or eighteen years. I 
have used them in the field. I have been engaged in handling the 
Brudich and Kirby, manufactured by D. M. Osborn & Co., of Au- 

burn, N. Y.; also Walter A. Wood’s machine, of Hoosie Falls, 
263 N.Y. In the time I have attended a number of field trials 

where there were various other machines in operation; have 
paid more or less attention to all the standard machines in the 
market in practical operation. 

Q. 4. State what business you were in before making the inven- 
tion in controversy in this suit, and state fully the history of such 
invention and of your proceedings in obtaining the patent sued on. 

A. I was raised on a farm until the spring of 1848, when I was 
apprenticed to the wagon-maker’s trade. I followed that trade the 
most of the time until the spring of 1858. In the spring of that 
year I bought me a farm and and went to farming. In thesummer 

14—379 
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season of 1859 I bought a reaper made by Kirk, Marsh & Smith, of 
Waukegan, Illinois. I used that through the harvest that year, 
though it was very unsatisfactory in its operation, and I laid it by. 
In the spring of 1861 I sold my farm or rather traded for a larger 
stock farm in Iowa, and inthe summer of 1862 I was out of 
264 business, doing little or nothing. I concluded that I would 
take the old reaper and try to make a mower of it. I re- 
duced it or improved it to two-wheeled, hinge-barred mowing ma- 
chine, using the machinery of the old machine. That was the first 
two-wheeled, hinge-barred mower I had ever seen up to that time. 
In the winter of 1862 and 15863 1 constructed a model showing 
something of the finger-bar attachment for a two-wheeled flexible- 
barred mowing machine with a tilting or rocking capacity. That 
was in either December, 1862, or January, 1563; | am not positive 
which. Soon after constructing this model I succeeded in making 
an arrangement with Porter & Brother, of Waukegan, I|linois, to 
embark in the enterprise of manufacturing reapers and mowers, and 
by reference to their day book I find that during the month of Feb- 
ruary, 1863, I was at work on the machines according to the model 
spoken of. I think we completed three, which were quite crude 
affairs. 
In November and December, 1865, I constructed a model. 
265 I have a note here which refreshes my memory as to the 
time. I hired the money at the time. I was making the 
model from my uncle Diavid Graham’-, of Coldwater, Michigan. 
I will say that my uncle is now deceased. I went to Coldwater, 
Michigan, at this time to make this model for the two reasons that 
my oldest brother, O. C. Graham, now deceased, was a michinist & 
carrying on the machinist business, and he very kindly offered to 
assist me in making this model (he having facilities for the work) 
if I would visit him at that time. The other of the two reasons was 
to secure money from my uncle to prosecute my claim or applica- 
) ) 


| 


tion fora patent. i was there about two weeks. I[ made the mod 
while there. ‘That model was the model I sent to the Patent Office 
for my first application fora patent. That is the only time I was 


} 
Cl 


ever at Coldwater on any business after 1854, and this note is the 
only business transaction I ever had with my uncle, and is for the 
only money I ever borrowed from him. 


266 Counsel for complainant here offers said note in evidence 
and the same is as follows: 
$200. NovVEMBER 131TH. 18638. 


One year after date | promise to pay to David Graham or bearer 
two hundred dollars, with interest at ten per cent., collateral to 
mortgage of even date, value received. 

A. B. GRAHAM. 

Across the face of said note is written: 

Judgment was obtained in the county court of Lake county and 
State of Illinois on the fifteenth (15th) day of October, A. D. 1867. 

LEWIS C. DORSETT, 
County Clerk of said Lake County, Illinois. 
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tract with him and Cyrus A. Werden. In 1866 they undertook to 
build fifty machines. I think they got out eight or possibly 
270 ~ tenof them. In 1867 they made twenty-five; in 1868 they 
made thirty, and in 1869 one hundred, and they, in the fall 
of 1869, concluded to abandon the enterprise. 

The machines was in the market from 1865 to 1869, inclusive, 
being manufactured at Waukegan, Illinois. It is manufactured 
now by the Wayne Agricultural Company of Richmond, Ind., 
under a license, on a royalty. At the time that I got up the first 
model spoken of, in the winter of 1862 and 1863, I wrote Munn «& 
Co. (I know I got up in the night to write them), giving them a 
description as well as I could in a letter & asking them for advice. 
They informed me by letter that they couldn’t give me anything 
like a satisfactory opinion, in the absence of the model or mechanical 
drawings. 

The next step I took in that direction was to make the model— 
the second model spoken of—in Nov. & Dec., 1863, and sent it to 

Munn & Co., with my application for a patent and the neces- 
271 sary fees. In the course of time—l can’t tell just how long, 

but should say in from one to two months after sending the 
model and fees—they returned to me my application papers for my 
oath and execution. I executed them and returned them to Munn 
& Co. at once. I believe that execution of the papers by me was 
dated Feb. 25th, 1864. It run along a considerable time-—some 
months I should say—and I heard nothing from Munn & Co. be- 
yond the simple acknowledgement of the return of the papers and 
additional fees. Their fee became due when the executed papers 
were returned to them. 

After some months I wrote them, inquiring as to progress and 
prospects, and they replied to me very courteously and advised me 
of the fact that my application was moving on in the regular way. 

I wrote them a number of times afterwards, and from their re- 

plies I was led to believe that my application would be acted 
272 uponassoonas the patent authorities could reach it. It being 

my first experience in attempting to procure a patent, I had no 
means of knowing the length of time necessary to accomplish it. 
At the same time I was very desirous of getting out my patent, as | 
looked upon it as my capital or stock in trade. Whenever I would 
approach a man to join mein the enterprise the uncertainty of my 
obtaining a patent was one of the strongest objections that was raised. 
Finally, in the winter or spring of 1866,I received from Munn & 
Co. a notice that my application had been acted upon and a part of 
it had been allowed and a part rejected. They advised me to accept 
what the office had allowed me. In their opinion, I would not be 
able to get what I wanted by an appeal. At the same time, if I 
thought otherwise, they would conduct an appeal for me for a cer- 
tain sum; | forget what. I afterwards took the case out of their 

hands and placed it in the hands of E.S. Renwick,of New York 
273  ~=city, at the same time saying to Mr. Renwick that I was about 

to make an application for another patent on other improve- 
ments. Mr. Wenwrick advised me that my better way would be to 
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withdraw the claims, which I supposed must be appealed upon in 
order to obtain my rights and embody them in the application that 
I was then about to make and accept the patent as allowed on the 
first application. 

[ pursued this céurse, and on the 25d of July, 1867, a patent on 
my first application was granted or issued, and on Feb. 11th, 1868, 
the patent was allowed on my second application. Since that time 
[ have taken out two other patents, solicited by Mr. Renwick, for 
improvements on mowing machines. I have not the correspond- 
ence. I have not a letter that I can find either from Munn & Co. or 

from Mr. Wrenwick, and I never kept any copies of any of 
Zi my letters to either of them. I have no coples of any of the 

letters. I did not consider the correspondence of any im port- 
ance after having obtained my patent, and for the last ten years I 
have been very unsettled, and papers that might be of some im- 
portance, other than correspondence, have become lost or destroyed. 
I conducted the correspondence for myself with Munn and Co. up 
to at least December, 1865, and W. B. Werden, of Waukegan, con- 
ducted the correspondence with Mr. Renwick, but I saw the letters 
from myself to him & dictated them to some extent and saw Ren- 
wick’s letters in answer. If is not in- my power to produce any of 
those letters. 

If there are any lett rs or copies belonging LO the correspondence 
with either Munn & Co. or Renwick they are in the hand’s or pos- 
session of the Werdens, of Waukegan; and I am not personally on 
very friendly terms with them, and consequently if they have any 

such correspondence preserved I am unable to obtain it. At 
275 one time I took out a writ of replevin and sent an officer to 
take possession of those papers and correspondence. 

The officer, who was Silas King, of the town of Grant, Lake Co., 
reported to me that he was assailed by three men in Werden’s store 
and restrained while the papers were taken from the safe and put 
bevond his reach. | 

Defendants’ counsel objects to all that part of the answer to the 
last question put to this witness which relates to alleged correspond- 
ence with third parties and their letters or replies to him,and to all 
that part of his answer referring to statements and conversations 
made and had by him to and with third parties and the statements 
of third parties to him as incompetent and irrelevant, no foundation 
having been layed to prove the contents of lost doguments or lost 

writings, and the testimony of the witness himself showing 
276 that in all probabilities the writings he refers to are within 

the jurisdiction of this court and can be produced by a sud- 
peena duces tecum. This objection also extends to all the personal 
speculations and surmises of the witness introduced at different 
points in his answer. 

Complainant’s counsel is notified that at the hearing of this cause 
all parts of the above answer will be moved to be stricken out, ex- 
cept such relevant portions as appears from the answer of the wit- 
ness to be founded on personal or actual knowledge. 


Adjourned to September 16th, 1879, at ten o’clock a. m. 
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SEPTEMBER 16TH, 1879—10 o’clock a. m. 


Parties met pursuant to adjournment. 

Present: As before. 

Q. 5. How is it that you now come to have the note and copy of 
the contract offered in evidence above and not any of the corre- 
spondence relating to your patents or proceedings in the Patent 

Office ? 
277 A. About a year from the time of the execution of that 

note my uncle died. The note passed into the hands of the 
administrator of his estate, and he sued me upon the note in the 
county court of Lake county, Illinois, and the note has remained 
in the files of that court until within a very few days. I will say, 
however, I have paid the judginent and eosts rendered upon the 
note. The copy of the Cleveland contract I found a short time ago 
in jooking over my old papers. It had been preserved, I presume, 
from the fact that 1t had the appearance of document rather than of 
a letter. I also found quite a number of other similar documents 
relating to other matters at the same time. I do not know where 
Mr. Cleveland is; I have not heard from him for many years. 

Q. 6. Have you searched among all your papers or not for letters 
or other papers relating to your patent matters now in question in 
this suit? 

A. I have, but have failed to find any relating to this case 
278 or these facts. l have looked over all the old papers and 
ny possession, and I do not 


correspondence that are now in 
vok with any possibility of 


know of any other place where I could 
finding any of them. 

Q. 7. State fully how your machines were experimented with or 
used in 1863 and 1864, and’state also whether they were successful ; 
and, if not, what was the matter with them, in each of those years. 

A. The first one that went from the shop to the field went out 
onto my old place. I went out there and put it into the grass. | 
should say that it stayed with us an hour or two—only a very short 
time. In that machine I had a corrugated iron finger bar. The 
first difficulty [ met with was the doubling up or twisting of that 
bar. J returned to the shop and made a wooden finger bar and 
put that into the machine. Lam not certain whether I put it into 

that machine or not, but think I put it into one nearer town. 
279 My old farm was in the town of Avon, Lake county, some 

fourteen or fifteen miles from Waukegan, west. I afterwards 
put the wooden finger bar into the remaining two that were got 
out. 

The machines were anything but a success; they were a failure. 
The other two were tried, one on the farm of Ichabod Bull, some 
four or five miles north of Waukegan, and the other on the farm of 
Mr. Dooley, in the same neighborhood. Mr. Bull, I think, gave us 
up in the course of a day or two beeause the machine would not do 
his work. Wecame into town and bought another machine. | 
experimented then for some time—don’t know just how long—ap- 
plying different devices to the machine on the farm of Mr. Dooley. 


? 
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I believe that was the extent of my experimenting that season. I 
van’t tell how much was cut on either farm. 
The trials were under my personal supervision. In 1864 I am 
unable to place but one machine; that machine was tried 
280 ~=in the town of Warren, Lake county, on the farm of George 
Stearns, by me; that was returned ; it didn’t work at all. 
The machine was there several days; think it was used two or 
three different times, a few minutes ata time. Oh, yes; there was 
another machine which Mr. Cleveland had Mr. Fenner W. Ward 
take out late in the season after having made some changes in It; 
how much Mr. Ward did with that I do not know, except that Mr. 
Ward told me that he cut an acre or two with it, and in light grass 
it done tolerably well, but would virtually do nothing in heavy 
grass. ‘That is the substance of Mr. Ward’s report to me. As the 
machines were then constructed they were not very scientifically 
constructed. 
This model, “ Defendants’ Exhibit Model Graham Patent, 1867,” 
differs from the machines of 1863 in this, the draught rod in the 
machines of 1863 was connected at its forward end to the 
281 main axle outside the driving wheel, and the connections 
at the front of the shoe were constructed with a couple of lugs 
or ears cast upon the upper face of the main shoe at its forward end, 
to which the dri aught rod was pivot ted through an intermediate piece 
by a horizontal pin or hinge joint when the bar was upon the ground. 
Just forward of this pivot or joint there was another joint in the 
draught rod similar to this one about an inch ahead of the shoe. 
The joint connecting the vibratable link to the rear corner of the 
main frame was constructed like this in this model, and I found it 
Imp ossible to keep that in pl: ice: 1t woul vibrate, counter to the 
stroke of the pitman and sickle. ‘The member of said Joint, model 
K,in my 1867 patent was inserted through the wood-work of the 


main frame, and the vibration of the machine wore out the 
252 hol in the wood and enlarged it. \\ e had yreat difficulty 
also with one custer wheel and thi l ver or bean that curried 
it: it would swin ¢ and twist and break down. I believe that is 


brie fy th Prine ‘ipal difficulties we had in 15865 

Ln L504 the di raught rod was connected to the front of thy frame, 
and the joint at the shoe was similar to the one in this model except 
the joint previously spoken of as being about an inch forward of 
the shoe in this model. . The draught rod run directly back to the 
shoe and connected similar to this with a snipe-bill joint to the 
dead-eye that passed through the front of the shoe. 

The joint connecting the vibratable link to the rear corner f the 
main frame had the member marked K inserted into a rites 
box located on the upper side of the rear corner of the main frame. 
That also proved to be inef-icient. The member kh, when confined 

sufliciently close to overcome the counter vibration to the pit- 
283 man and sickle, would break off at-the shoulder and box. 

The machine would not cut in heavy grass. It would choke 
up and stop. Our driving gear also broke badly so far as they were 
tried that season. 
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Q. 8. State whether you made any efforts to overcome these 1m- 
perfections or difficulties in your machine; and, if so, what and 
when. 

A. I did. In the winter & spring of 1864 and 1865 I was at work 
overhauling the machines made in 1863—reconstructed them and 
made such mechanical changes as my experience before spoken of 
had suggested; and those machines proved successful. In fact | 
devoted my entire time to these trials and experiments from the 
winter of 1863 and 1864 up to the close of harvest in 1865. [ never 
had any experience in the way of constructing machinery of that 
description previous to 1862, and I had no facilities whatever for 
producing this work. Neither Porter & Bro. nor Cleveland had 

ever been engaged in tlie business before, to my knowledge. 
284 ().9. How was it that vou generally tried your machines in 
1863 and 1864 on the farms of other persons” 

A. The first machine, I think, I hired a team to take out and try, 
and, after that, having no team or farm of my own to experiment 
on or with, I induced the parties spoken of owning the farm where 
the trials were made to take the machines out and try to do their 
work with them, offering them the machines at a low price if they 
proved successful; if not, they were not obligated for them in any 
manner. The machines of 1863 and 1864 did not prove successful, 
and consequently there were no sales made. It Was, of course, Neces- 
sary to offer the farmers some inducements to get them to try an 
experiment of that kind. Another reason is that we wanted the 
machines tried by practical farmers in a practical way. 

(). LQ. During the time the machines were being tried in 
285 1863 and 1864 were vou not looking after them personally 
and endeavoring to correct and improve them as might ap- 

pear necessary ¢ 

A. I was; | devoted my entire time, night and day, to that object, 
except, perhaps, very late in the season of 1864, through a little mis- 
understanding between myself and Mr. Cleveland. I did not have 
anything to do with the machine taken out and tried by Mr. Ward. 
I was constantly with the machine or in the shop making such 
changes as the case in hand seemed to require, trying various 
methods to overcome the difficulties. 

Q. 11. When and to whom did you make your first sale of any 
of those machines ? 

A. I think the first machine sold was either to Eli Wilder or John 
Carfield, in the last of June or first of July, 1865. Those two men 
bought about the same time. Those machines were taken out on 
trial as those previously spoken of, and the sales consum-ated after 
harvest. 

Q. 12. Have you examined the full-sized mower which I 
286 now refer to as “ Graham mower, 1863?” If so, state what 
it is. 

A. I have examined the machine and find it to be a machine that 
was In part made in 1863, reconstructed and sold in the summer of 
1865. It was one of the four I spoke of in my previous testimony 
as sold in 1865. I will say, however, that the shoes on the finger 
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bar are of a later make. I made some improvements in 1867 in 
those shoes, and I gave the new shoes to my patrons of 1865 in two 
or three instances; among the number to this machine. 


Counsel for complainant offers said machine in evidence, and the 
same is marked Graham mower, 1863. 


Q. 13. State what changes you made in your machine, so far as 
regards the matter in controversy in this suit, after your trials of 
1564. 

I changed the construction of the swivel joint designated 

7 as M inthe patent of 1868,and ec onstru ed it substantially as 

in the model marked “ Graham mod _™ 1.” That change 

I made in 1865 after machines went og the field. I made the 

chang- in the joint connecting the draught rod to the shoe, so as to 

make it of the same construction as the swivel joint M’ in the patent 

In suit, in the winter of 1865 and 1866 or early ” the spring follow- 

ing. The object in making this joint M’ in this manner was simply 

to overcome the discrepancies in the blacksmith’s work, in order 
that I might get the 8 ge rod its proper length. : 

Q. 14. What difficulties, if any, did you haye to contend with in 
making and perfecting eam. oe involved in this suit? State 
fully. 

A. I had the difficulties usually attending such enterprises. I had 
neither means nor facilities for putting any ideas into practical form, 
and in this particular line of invention or experimenting the rea- 

son for practical operation, testing different methods for the 
288 accomplishment of the object, is very short, only a few weeks 

ut most during the year that the mechanism could be tested 
practically. 

[t is not like a thing a man can experiment on every day in the 
year. In addition to that, the farmer's time is very valuable to him, 
and I found it almost an impossibility to induce farmers to try my 
experiments. Of course, the market was supplied with what were 
known as standard machines in the same line, nd all well repre- 

nted in the market, and it required a good deal of pressure to 
persuade a farmer to take the chances on his crop, perhaps, and the 
possible loss of his time while giving them a trial. 

(.15. What did you have to doin order to get your machines 
tried, particularly in 1863 and 1564” 

A. I had to almost offer to give them away ; I had to agree to let 

them have machines at very low prices, compared with ma- 
289 chines in the market, in the event that the machines were 
successful, and if not successful they were our property. 

16. Was this the only way you could get them tried, or did 
you have horses or money with which LO hire horse S to iry them 
yourself, and was it necessary or not for you to make such offers in 
order to rel them tried ? 

A. I did not have horses nur money to hire them. It would 
seem that it was pretty near necessary, to say the least, to offer these 
inducements, at the same time having the satisfaction of knowing 
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that the trials would be made practically when they were made ; 
in fact, it was almost a fight to get a farmer to take a machine and 

ive it a trial, even upon those conditions 

Q.17. Did you have any other way of trying your machine or get- 
ting them tried or not? 

A. I did not. 


©. 15. State all the dates relating to your invention, as near as you 


o 
Pl 


Cah, SO far as you Can recollect them, without reference to 
290 the papers referred to or offered in e\ idence above. 

A, lean state clearly from my recollection that the model 
made first I made in the winter of 1862 and 1863. I remember that 
from the birth of my youngest child. She was born at the time I was 
working on the machine I made over from an old one in 1862. The 
[n that winter 


following winter | made the Hirst model spok a of. 
or spring following 1 made the machines spoken of with Porter & 
Bro. I know that in the winter of 1863 and 1864 [ made an ar- 
1 for making other machines. In the 

h Porter 


rangement with Mr. Clevelan: 


winter of 1864 and 1865 I made another arrangement with 
, : = . ] ] ins ] 
& Bro. for making over the old mMmachihes. made the second model, 


which was the first one I sent to the Patent Oftice, before the holi- 
days of the winter of 1865 and 1864. I recollect that my brother 
and I made it at Coldwater, Michigan. | remember distinetly 

that when I got that model done I sent it to the Patent 
291 Office, through Munn & Co. I remember that duri that 


1s 
model on. Munn & Co. sent 


winter, not long after I sent this 

me the application papers prepared by them, including specifications, 
oath, and power of attorney, for my execution. I recollect very dis- 
tinetly that I executed all these papers and returned them to Munn 
& Co. immediately after receiving them. I don’t think they re- 
mained in my hand twenty-four hours. I signed them all at the 
same time when I made the oath. My recollection is that I executed 
those papers before John E. Clarkson,a justice of the peace at Wau- 
kegan, Ills. I recollect that when I sent my model to Munn & Co. 
I sent them $15, and when I returned the papers to them I sent 
them their fee, which they notified me was due at that time. 

Q. 19. Do you recollect whether or not the model you sent to 
Mutun & Co. as stated above contained the invention shown in the 

drawings of your patent No. 67041, as represented by this 
LVdzZ model, “ Defendants’ Exhibit Model Graham Patent, 1867?” 
A. It did. 

(). 20. Did or did not any delay ever occur in your applications 
or the prosecution of your proceedings in the Patent Office with 
your knowledge or through any of your acts, or did any such delays 
ver occur which you could have prevented ? 

Objected to — defendants’ counsel as incompetent, 
being entitled to state only facts. The court be the judge as to 
whether there was any delay on account of the laches of the wit- 
ness. 


A. There did not. 
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(). 21. State fully all the facts connected with your P p ropa oF 
edings in the Patent Office, so far as they relate to the obtain- 


A. As l have already stated, | + — my m del and fee in Munn 
& Co.'s hands for my first ap plicati in the winter of 1863 and 1864. 


’ ’ . . } ? 
mearad nothing irom = farth rtnoan an ack nowle dgvement « »f 
) ‘> | } | Bem et , . 
Jo the receipt bY them ¢ the Papers ala tu 1s, for SOT] ne months. 


te them enquiring what progress was being made. 
The substance of their reply was that my case was progressing It 
the ordinary way. I wrote them a number of times—can’'t say how 


7 y 
many times nor what dates—in relation to it | received in reply 
ae ee 7 ' i 
substantiallv the same encouragement. |i iilv. in the summer or 


. 4 1 , ? . ial 7? 

Upol DO lh OF ll being allowed and a } yn rejected hat 

i ae ; 7 * a] ] » , } 
portion t | estimated valuable—that is, er-bar attachment 

a ;% eer sy | . an * ;* - I ' ‘ a. 
tO wearing Carriage —had been relected., rney aay sed me to ai cept 
what was allowed, as, in their opinien, the references were cood and 

L 

“tent « ee = ! 4 ; } ry} . _— 
couid not secure a Claim on tunose Dares re CLeQd Phe informed 

| t | } rT)? 1 byiyt lary ! nor ct hyiyt 7 v/ 
Th) | . uid < pPpee if Du ici Vises itif | ' ity SU, Ott l COtll- 


rr & a > op ] Rane A po > on 
ciuaed to appeal hey would econdu e appeal for a fivell 


20-4 re ln the fall of LS66 \[r. William B. Ws rden,. W ‘tho wa stnen 
interested with me in the machine vent to New York and, 

. friend — his, he made the acquaintance of Mr. E. S. Ren- 

wick. I had determined to get a new solicit nd instructed Mr. 
Werden to find one and lay the ease before him personally. He laid 
the ease before Mr. Renwick with the view to an appeal in the Patent 
Office; also saying to him that I was about to make an application 
ments on the same machin Renwick advised 
me, through Werden. to withdraw that portion that is comprised,in 


os | 

first and seeond claims of the patent now in suit, and embrace 
Liem in I eles ele (ot) ibo lt to D ma AS LHe | Lper and bet tter 
course for me to pursue. Atthesame time he expressed an opinion 
that | was ele irly entitled to patent on the features under consider- 
ation. I cotupa model that fall of 1866 01 the winter follow- 
ing and sent it on to Mr. Renwick, w rder on Munn &« 

QD (‘o. for mv application then in their hands \fter a reason- 
ible leneth of time, | can’t sav just w long, Mr. Renwick 
forwarded the application papers to — <ecution. I executed 
them before John E. Clarkson, justice of the | e, and returned 
them to Renwick. I think I kept them ad or two first. On the 


he mean time 


Def idants’ counsel obiects to all that part oO} the last answer 
which relates to letters written and received by and between the 
witness and third parties and conversations had not in the presence 
i W1ILNeSS AS Incompetent, immaterial, WW heres ty and defendants 
ll move at the hearing of this cause to strike from the 

reco,d all the last answer, except such relevant part as may 
200 appear from the answer to be founded on the actual knowl- 
edge of the witness. 


116 CYRUS H. MCCORMICK ET AL., &¢., VS. 


Q. 22. Did you instruct Mr. Renwick to withdraw from applica- 
tion filed by Munn & Co. that part of the invention which had been 
rejected which you have referred to,— as to have the same embodied 
in your new application or not? 


Defendants’ counsel objects as incompetent and immaterial. 


A. I did. 

Q. 23. When did you first know or learn that your first applica- 
tion was not filed in the Patent Office until December, 1860 ? 

A. Since this suit was brought. 

Q. 24. Did you or did you not ever know before the commence- 
ment of this suit that it was not filed immediately after you re- 
turned the executed papers to Munn & Co.? 


Objected to by defendants’ counsel as immaterial. 


A. I did not. 

Q. 25. Do you now or did you ever know any reason why it was 

ot filed in the Patent Office immediately after you returned the 
papers to Munn «& Co. early in 1864? 


297 Objected to by defendants’ counsel as immaterial, it being 

the duty of the witness to have pressed his application at that 
time or to have known why it was not pressed by his agents fora 
year or more after it was placed in their hands. 


A. I did not and never did. 

Q. 26. Did you ordid you not always suppose that it was promptly 
filed in the Patent Office early in 1864 until you learned the con- 
trary after the commenceme nt of this suit? 


Defendants’ counsel objects to the suppositions and surmises of 
the witness upon the subject-matter last inquired of as incompetent 
and irrelevant. 


A. I did so suppose ; if I had had the remotest idea that such was 
not the case I should have chi inged solicitors long before I did, as | 
was extremely desirous all of the time to secure my patent for the 
reasons that I have before stated. 

Q. 27. Did you or did you not pay Munn & Co. all their 
298 _— fees and money for the Patent Office fees when they asked 
for the same? 


(Objected to.) 


A. I did; I sent the first Government fee of fifteen dollars with 
the model, and when I[ returned the papers to them, after execution, 
[ sent them their fee of twenty-five dollars—all they asked—all in 
accordance with their instructions and orders. 

Q. 28. Did they ever ask you for any money, for any purpose con- 
nected with the application, after early in 1864? 


(Objected to.) 


A. They did not; the next money I was called upon to furnish in 
connection with that application was for the Government’s final fee 
of $20 on the issuing of the patent. 
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Q. 29. Were or were not your machines offered for sale before the 
summer of 1865? State fully all the facts. 

They were not really offered for sale, except upon the terms 
that I have already mentioned; it was absolutely necessary to offer 
to sell the machines after trial, if they proved a success, upon the 

price agreed upon. The facts were, that if the machine 
209 proved a failure I certainly shouldn't want them in the 

hands of other parties, as they would be an injury to me in 
the future and would serve me a good purpose to experiment with 
at another time if returned. 

Q. 30. You have an interest in the result of this suit, have you 
not? 

A. I have; it extends to whatever the patent earns either by in- 
fringements — on royalties for the manufactur of machines. Iwas 
under a financial pressure and | sold these patents tomy brother for 
money to let me out. I needed that money to pay the judgment on 
the note which has been offered in evidence here. Those patents 
were my only resource at the time. 


Cross-examination by Mr. Orrie.p, counsel for defendants: 


X Q. 1. Where was that large stock farm which you traded for, 
lowa, in 1861? 
A. ‘The land was in Jones county, Lowa. 
X Q. 2. Did you go to live there? 
A. I did not. 


oU0 X Q. 3. How long did you own that farm ? 
A. From May, 1861, until perhaps 1565, [ think. 
X Q. 4. Were you a healthy, able-bodied man from the fall of 


1862 to the winter of 1867 and 18658? 

A. [think I might be called such, though I think I had one or 
two fits of sickness in the time—nothing very material. 

X Q. 5. Where were you living during the year 1862? 

A. Krom the fall, perhaps October or November, of LS6] until 
either September or October of 1862, in a house on a farm in the 
town of Avon, Lake county, Llls., that I rented from Mr. John Car- 
field. 

X Q. 6. Where did you move to when you left that farm in Octo- 
ber, 1862? 

A. To Waukegan, III. 

X Q. 7. How long did vou live there continuously ? 

A. From _ fall of 1862 to the spring, I think ; pe ‘rhaps Mareh 
r April of 1870. 

X (J. . when did you begin to make over that Kirk- M: irsh ma- 

chine of 18627 
301 A. I think In May. It might have been the very latter 
part of April, 1862. 

X Q. 9. Did you arrange that machine as a mower so that it 
it would operate in the grass field that year? 

A. I did. 

X Q. 10. How much grass did it cut and who operated it? 
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A. It would be difficult for me to give the number of acres, but 
it cut mainly through the haying season. I operated it myself. 

X Q. 11. You were a practical farmer in 1862 and knew how to 
operate reapers and mowers at that date, did you not? 

A. I couldn’t say that I was a practical farmer. I was raised on 
a farm and had spent the years 1859, 1860, and 1861 on a small 
farm and was probably as well qualified for handling a mowing 
machine in 1862 as the average ordinary farmer. 

X Q. 12. What was the extent of your family depending on you 
for support between the years 1862 and 1868 ” 

A. A wife and three children. 

X Q. 13. Did you cut all John Carfield’s grass in the sum- 
302 mer of 1862, and also some of the grass of vour neighbors, with 
that old reaper changed from a Kirk, Marsh & Smith ? 

A. I did not cut all of John Carfield’s grass, as he had a machine 
of his own at that time. I cut some grass for him, and I cut some 
for other neighbors. 

X Q. 14. What mechanism did you have in that rebuilt reaper of 
1862 for allowing the cutter bar to ride over the ground and attach- 
ing it to the frame ? 

A. (Witness refers to Defendants’ Exhibit “ Model Graham Patent, 
1867,” and states:) I had a frame similar to the one in this model 
with a block bolted to the under side of the sickle-bar corner, to 
which I bolted a couple of wrought-iron straps with eyes at their 
outer ends with corresponding straps bolted to the inner end of th 
finger bar. Through these straps | inserted a bolt, making a hinge 
joint between the corner of the frame and the inner end of the 

finger bar. I had a pole or tongue loosely pivoted to the 
303 front of the frame, and | got my vibration upward and down- 

ward for the heel of the finger bar to allow it to conform to 
the inequalities of the surface by means of the main frame vibrat- 
ing around its gear center or main axle. ‘There were no appliances 
for moving the finger bar except as raised with the frame of the 
machine through the caster-wheel lever. 

X Q. 15. That machine did good work, didn’t it? 

A. Yes,sir; very fair. In rough bottom it had a tendency to run 
into obstructions rather than run over them. 

X Q. 16. What became of it? 

A. I traded it the next spring, I think, toa Dutchman for a wateh 
and a small amount of money, if I recollect right. 

X Q. 17. When did you begin work on another mower in 1863? 

A. I began getting up patterns for the 1863 machines the latter 
part of January or fore part of February, 1863. 

X Q. 18. Had you a contract with Porter & Bro. then to build 

your mowers? 
304 A. I think we had a memorandum of agreement between 
us reciting our understanding, but not reduced to a formal 
contract. 

X Q. 19. Had you any intention of taking out a patent in Jan- 
uary, 1863, for the mower you intended to build? 

A. I certainly had. 


, 
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X Q. 20. Why did you wait until 1864 before moving in the 
matter? 

A. I preferred to experiment to some extent to determine whether 
my ideas would be practical when put to the test. 

X Q@. 21. And you didn’t intend to take out a patent until you 
found that the devices contemplated and embodied in your mower 
were a success ? 

A. Not until I found they were practical, unfortunately for me, 
perhaps. | had understood that they must be practical in order to 
secure a patent. 

A @. 22. And you- experience and use of the mowing machines as 
you built them in connection with Porter & Bro., before and during 
the summer of 1863, convinced you that you had a practical and 

successfull machine: js not that a fact? 
SOD A. It so convineed me, with certain alterations which those 
experiments suggested. 

X @. 25. The alterations which were necessary to make the ma- 
chine work, according to your best ideas at that time, were such as 


would suggest themselves to any ordinary mechanic wien seeing 
the machine work ? 

le l nat eav wh: inptome wntates tenes 1 

‘A could not say what those operations mignt have suggested to 


others, but they suggested the improvements that | embodied in my 
model in the fall of 1865. 

X Q. 24. Well, as L understand you, the only difference or changes 
which vou made between the machines built by you & Porter & 
Bro. & the model made by vou and sent to Washington in 1864 was 
that you substituted a metal projection in the rear of the frame to 
receive the vibratable link Instead of a wooden one, which destroved 
itself by friction, and that you removed the forward end of the 
draught rod from the hub & lengthened it to connect with the frame; 


A. No, sir: it is not correct. I believe | haven’t made that 
306 statement. As | stated in my direct examination, the main 
shoe of the finger bar in the 1863 machine or experiments 
was provided with two lugs or ears, cast upon its upper face, between 
which ali intermediat plece th: it constitut d {] part of the draught 
rod was placed, with a pin or bolt passing througn these ears and 
said intermediate piece of draught roc, which bolt was horizontal 
when the finger bar was on the ground and parallel toit. The 
| | en folding the finger bar, turned at its forward end. 
| had another attachment in connection with this shoe that ran 
under the dratt rod and pivoted to this piece that Loes through the 
lugs and the rear end of the draught rod; said attachment ealled 
the “clear- V” in the patent. ‘This clearer extended forward about 
equidistant with the front end of the frame and was provided with 
ul boa-d that stood vertical Ol) its edge when the machine Was in 
operation. 
oU7 X Q. 25. A machine built in accordance with the plans, 
i567, patent 


‘> 


specifications, and drawings of your July 23, 
would be a practical working machine, would it not? 


A. I should say it would. 
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X Q. 26. The joint and connection which you have described as 
connecting the draught rod with the shoe in the machines built by 
you and Porter & Bro. in the year 1863 allowed free tortional move- 
ment and was substantially a swivel joint, and your lugs and pin on 
the shoe as connected with the draught rod was designed for swivel 
purposes, was they not? 

A. Those joints admitted of the movement, but I should consider 
them very crude compared with the joints that I put in their stead 
in my model of 1863 and 1864, especially in connection with the 
clearer V spoken of before, which to me at that time seemed to be 
a necessity. 

X Q. 27. But these j»ints admitted of a free play of the finger 
bar over irregularities of surface and of its rising and falling at 

either end, did they not’ 
308 A. To a certain extent, but in very abrupt irregularities of 
the surface there was a confliction with other parts that the 
newer joint overcame. 

X Q. 28. Do vou wish the court to understand that these Joints or 
the manner of attaching the draught rod to the shoe interfered 
at all with the success of that machine as built in 1863? 

A. With the attachments connected with it in 1863, I understand 
very distinctly by that there was an interference very materially with 
its free action. 

X Q. 29. What attachments do you refer to in the 1863 machine ? 

A. I refer to the attachments referred to in my answer to your 
question 24, called the clearer V in the patent of 1867, and used in 
the 1863 and 1864 machines. 

X Q. 350. But still you kept this attachment in your machine of 
1864, applied for a patent, and kept it in your application till the 
granting of the patent in 1567” 

A. I did, and made the swivel joint, as shown in the “ model 
Graham patent, 1867,” to‘overcome that confliction, together with 

others, and make a more perfect mechanism of the whole. 
009 X Q. 31. Have you now stated all the changes you made 

between the machines constructed in 1863 by you and Porter 
& Bro. & the machine shown and described in your patent of 1867? 

A. No, sir; I have not. Jin part stated one of the changes in 
my answer to your question No. 24, but did not complete it. When 
folding the finger bar this board which stood upon its edge, being a 
portion of the “clearer V,” would turn over into the driving wheel, 
except that it was hinged to the member of the clearer V that ran 
near the ground, being pivoted at its rear end to the shoe and draft 
rod, but by the style of joint in the model of 1864 the folding of the 
bar did not change the position of the clearer V. I think I have 
now stated all the main differences. 

X Q. 52. When did you first find out that you could leave off this 
clearer entirely ? 

A. I left it off the mowers in 1865, but continued it differently 
attached with my grain-cutting attachment for the same ma- 
chines. 


’ 
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310 X Q. 33. Did you not ascertain by the use of your mowers 
in 1864 that this clearer could be dispensed with in the 
mower? 
‘The mowers of 1864 contained that feature, and in 1865 I dis- 
pensed with it, according to my best recollection. 


Adjourned to September 17th, 1879, at ten o’clock a. m. 


SEPTEMBER 177TH, 1879—at ten o’clock a. m. 
Parties met pursuant to adjournment. 
Present: As before. 


X Q. 54. Who worked for Porter & Bro. at the time you built the 
machines in 1863? 

A. Mr. Ward, who testified here in this case, and Mr. Trumbull 
Kent and myself. Kent is in Waukegan and Benjamin F. Porter 
is there, too. 

X Q. 55. How many mowers did you construct in 1863? 

A. I think there were four of them completed; three of them 
taken out; one of them I took out into the town of Avon and ran 
it for a short time—was fooling with it for, perhaps, an hour or two; 

two of the others went onto the farm of Ichabod Bull, and the 
sll other onto the farm of Mr. Dooley. 
X Q. 36. What did you do with the one which you ran ? 

A. I can’t be positive as to-when I got the machine back to town. 
I left it in the meadow belonging to Henry Hart. I can’t tell how 
long it stayed there, but it was : brought back to the shop some time 
duri Ing thi at summer. 

X Q. 37. At what time were these three mowers completed in 
1863? 

A. I think about the last of June or first of July I took the ma- 
chine out, and I took it out as soon as it was completed. 

X Q. 38. Were the other two completed at that time? 

A. I am not positive; but they were nearly so. 

X Q. 39. Did you have any other mowers besides those three in 
the process of completion ? 

A. We had; I think we begun ten or twelve and had the castings 
cut for them. 

X Q. 40. Did you not set these ten or twelve machines up in 
1865? 

A. I think they were partially set up, but not completed. 
v12 X Q. 41. You would have sold any one of those 1863 ma- 
chines if any person had offered you your price for them, 
wouldn't you” 

It is a little difficult for me now to state what I would have 
done then at this distance of time from then. I certainly never 
had the disposition to sell a dead horse if I knew it or thought it 
Was SO. 

X Q. 42. You built the machines to seil in 1863, didn’t you ? 

A. We built the machines to sell if they proved successful. If not 
successful we did not expect or intend to sell them. 


16—379 
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X Q. 43. You wouldn’t have sold one of them and let the pur- 
chaser judge whether it was a success or not in 1863, would you? 

A. I have stated before | am not prepared at this time to state on 
oath what I would have done sixteen years ago in a matter of that 
kind. 

X Q. 44. Did you trade any one of the 1863 machines off to any 
person, and when I say you I mean you or either of the Porter 
Brothers ? 

A. We did not that I ever knew of. 
313 X Q. 45. Who furnished the money to build those ten or 
twelve 1863 machines ? 

A. Porter & Bro. 

X Q. 46. Did they pay you for your services while you were 
working on the machines in 1863 ? 

A. They did pay me what | absolutely needed for current ex- 
penses of my family during the time, but not any fixed wages, if | 
remember rightly. 

X Q. 47. You claimed in 1863 that the mowers were a success, 
did you not? 

A. I did not. 

X Q. 48. Where are the two parties whose names you have given 
as running the other two mowers in 1863? 

A. Mr. Bull is deceased. Mr. Dooley is residing, I believe, on the 
farm where this experiment took place,in the town of Benton, Lake 
county, Ills. 

X Q. 49. Do you know how much grass they cut with your mower 
in 1863? 

A. Ido not. Mr recollection is that Mr. Dooley had another ma- 
chine. I couldn’t tell anything about how much was cut. I know 

[ was there the biggest part of the time trying to make the 
314 machine work—either there with the machine or at the shop 

making such parts or pieces as in my judgment would over- 
come the difficulties from time to time, and on the road between 
the shop & the machine to apply them. 

X . 50. How much grass did the machine on the Dooley farm 
cut in 18657 

A. As | have before stated, I couldn’t begin to tell; would gladly, 
if I knew. 

X Q. 51. Twenty-five or thirty acres ‘ 

A. | wouldn’t undertake to approximate it; it is too long ago. 
My mind at the time was preoccupied with things of more impor- 
tance to me than th acreage the machine got over. 

X Q. 52. Wasthis mower worked on any other farm than Dooley’s 
in 1863? 

A. Not to my knowledge. 1 think I would be perfectly safe in 
saying no. 

X Q. 53. Did you see the machine work on the Bull farm in 
1863 ? 

A. I did, I think, on two different times; think not more. They 

were trying to cut grass with it. Mr. Bull became impatient 


$15 and returned the machine and bought him another one. 


; 
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X Q. 54. How much grass had he cut with that machine before he 
returned it? 

A. I couldn’t say, but I think but very little. 

X (). Do. What did you do during the winter of 1863 and 1864 ? 

A. In the early part I made my model for the Patent Office for 
iny first application, and J think I worked in a wagon shop for a 
few weeks In the latter part of December and in January. In the 
meantime I sueceeded’in making the arrangement with Mr. Cleve- 
land, and, upon completing it, 1 commenced working again on the 
machines. I had to get upa new set of patterns during that winter 
and spring. 

X Q. 56. You stated in your direct examination, did you not, that 
the reason why the 1863 machines were not satisfactory was because 
the outer end of the vibratable link passed through and worked in 
a wooden block or extension of the frame, and that the action and 

plav of the vibratable link wore out or enlarged the hole 

ol6 through which it passed t 
A. Not exactly. I stated that what is in the drawings 
marked Kk in the patent of July 23d, 1867, was inserted into a 
wooden hole or bearing, and the vibration of the machine when in 
motion wore out or enlarged that hole. 

X Q. 57. In how many machines did the wearing out of this hole 
take place? 7 

A. In the machine on the Dooley farm. My recollection is that 
that was the only one of the number that ran any time at all except 
a few hours. 

X Q. 58. A metal lining to that hole would have remedied that 


’ 
. | a 
A. I think I lined it with a boot lee once: never tried metal in 
that hole; but the year following | put a cast-iron box on the corner 
of the frame and inserted this member of the joint In that. 
"Cy 59 am dane thak sams ait ee eee the Dooley 
X doe. Do vou denv that vour mower, as operated oun the ooiey 
farm in 1863, was a practical working machine ? 


] ‘ : Shes 
A. I do, most emphatically. 


017 X Q. 60. You didn’t find it out until some time after this 
suit was begun, did you? 

A. I found it out very early in the harvest of 1865, 0n Mr. Dooley’s 
| never was known to have denied that it was a failure. 

|. Did Mr. Cleveland, with whom you went into partner- 
ship in 1864, know these 1863 machines? 

A. He did by sight; that is all. He knew nothing about them 
practically ; he knew nothing about them at all until the winter of 
1865 and 15864. 

X Q. 62. How many machines did you build with Cleveland in 
1S64 before harvest ? 

A. I think about a dozen. I am not positive as to the exact 
num ber 

X Q. 63. These machines built by you and Cleveland were all 
built according to the plans, specifications, and drawings shown in 
your July 23d, 1867, patent, were they not 

A. Substantially so. 


> 
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X Q. 64. They were practical working machines and did guod 
work in the grass field in 1864, did they not? 
o1§ A. I have stated that in light grass they did tolerably 
well while they staid together, but in heavy grass not so. 

X Q. 65. How many of those mowers did you put out which were 
run in the grass field of 1864? 

A. There is one that I spoke of that was put on the farm of George 
Stearns and the one that Mr. Ward took out at Cleveland’s solicita- 
tion, after having made some changes in it; these are all that I re- 
member. The facts were it was about an impossibility to geta 
farmer to take one of them out; they were considered by the farm- 
ing community unworthy of an attempt; that was my experience 
with them at the time. 

X Q. 66. How many machines did you and Cleveland build for 
the harvest of 1864? 

A. I think, some ten or a dozen. I see by the copy of the con- 
tract that we were to undertake fifteen, and | think we did make 
about a dozen. 

X Q. 67. Did either you or Cleveland trade off or dispose of any 

one of these mowers in any way during the year 1864? 
o19 A. Not that I have any knowledge of. 
X Q. 68. Who worked on these 1864 machines in building 


‘ 


them ? 

A. Mr. Fenner, Ward, a man named Schwarm—think A. Schwarm 
—and myself. I do not known where Schwarm is; he lived at that 
time at Waukegan. 

X Q. 69. Did you and Cleveland offer these machines publicly for 
sale ? 

A. I think we offered these machines in the same manner we did 
those of the year before. ‘That is the only way I ever offered any 
of them, I know. 

X Q. 70. What price did you put on the 1864 mowers ? 

A. I couldn’t tell; it was a sort of running scale—anything that a 
minan would take one at and run his chances, almost. 

X Q. 71. Who furnished the money to build the 1864 mowers ? 

A. Mr. Cleveland. 

X Q. 72. And the only two mowers you built in 1864 which you 
know anything about being run in a harvest field were the two you 

have spoken about; it that so? 
020 A. That is all lean place in my recollection; I think if 

there had been others | should have recollected of it; the 
thing went to the ground verly early in 1864. The failure of 1863 
and the failing up of the first machine that went out in 1864 was 
not calculated to inspire the farming community with sufficient 
amount of confidence to try them to any greatextent. Asa matter 
of course, our operations were confined to a very limited territory, 
and the community was about as conversant with the results of our 
operations as we were ourselves. 

X Q. 73. Then your statement as to those 1864 machines briefly 
in this: that you built in 1864 ten or twelve practical working mow- 
ing machines, according to the plans and specifications of your pat- 
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ent of July 23d, 1867, but that you did not sell or part with but two 
of those mowers, because the farming community didn’t have con- 
fidence enough in them to buy them; isn’t that it 

A. No, sir; itis not it. I haven't stated that they were 
3821 practical mowing machines; had they been so we should 

have been able, perhaps, to have ot out more of them. 

X Q. 74. You have’stated two or three times during the course of 
this examination that a mower builtin accordance with the plans 
and specifications of your July 23d, 1867, patent would bea practical 
working mower. You hi: ave sti ated onee or twice that these ten or 
twelve mowers which you and Cleveland built for the harvest of 
1864 were built in accordance with the plans, specifications, and 
drawings of that patent. Now, I desire you to state to the court why 
you now swear that the entire twelve machines which you built in 
1864 were every one of them impractical and unsuccessful ma- 
chines ” 

A. I have not sosworn. I have sworn to the two that were put 
to a practical test, and have meant to be understood that I was testi- 
fying as to those machines. 

X Q. 75. Will you state now whether those ten or twelve mowers 
built by you and Cleveland in 1864 were practical, suecessfully 

working mowing machines! 
o22 A. I could not state, beyond the two spoken of, whether 
they were or were not. [ never saw them In operation. 

X Q. 76. You have sworn as to the two 1864 mowers, which you 
personally knew to have been run in the field, that they were prac- 
tical and successful mowers, except in cutting he avy or lodged Lass, 
have you not? 

A. I believe that I stated as to one of those two that it was run by. 

Mr. Ward, and all that I know about it was his relation to me. 
The other one I did see run in the grass, and [ have before stated 
that our cog gears broke up badly in that machine, and also that 
this member marked K in the 1867 patent, when closely confined in 
an iron box to overcome the counter-vibration of the pitman and 
sickle, broke at its shoulder at the box. 

X Q. 277. Then, the only obstacle which vou now remember that 
prevented the practical and successful working of that one particular 

1864 mower was on account of some defective material which 
323 you used in that particular mower for the cog wheels and 
box, was it? 

A. I should say not. The material was the same as the year 
previous and of subsequent years, and the member of the swivel 


joint designated K was made larger at the shoulder and stronger 


than formerly when placed in a wooden bearing. The breaking of 
the gears might have been occasioned by linproper setting. 

X Q. 78. Then there was nothing in the formation of the box or 
swivel joint or cog wheels in that 1864 machine, either as to ‘shape 
or material used, which prevented a practical and successful work- 
ing of this particular machine or any of the others. Is that the 


. 


meaning of your iast answer? 
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A. It is not. I have stated that the breakage of this member of 
the swivel joint was a preventative to successful operation in that 
particular machine, and it would be presumable that the others 
would follow suit. 

X Q. 79. You bad a much weaker swivel and rear connection in 

the 1863 than in the 1864 machines, hadn't you? 
o24 A. I have stated that the member K_ of that swivel joint 

was made somewhat larger and stronger at its shoulder where 
it entered the iron box than the same member was In the 1863 ma- 
chines, and when confined sufficiently close in its bearing to suf- 
ficiently overcome the counter-vibration of the main frame to the 
pitman and sickle that it broke off at the inside of the shoulder 
where it entered the box at the point of fulerum.. The reason why 
this was made larger in 1864 than in 1863 was that it was made 
straight in its bearing in 1863, and in 1864 it was made tapering, 
larger at the shoulder and smaller at its farther end, at the other end 
of the box, having broken one or two of them, more or less, in the 
machine on the Dooley form when confining them more closely by 
inserting the boot-leg, as I have mentioned, in the bearing. 

X Q. 80. Do you not know now and did you not well know in 

1864 that the reason why the member Kk .broke in the 1864 
025 particular mower was because of defective material or be- 

cause it was not made of sufficient strength, according to the 
specifications and drawings of your 1867 patent, and would it not 
have been the simplest thing known to a mechanic to make that 
member Kk large enough or strong enough if it was made of defect- 
ive material. 

A. I never knew what broke that joint. I have given the subject 
a good deal of thought and never could determine where the line of 
strain was that broke it. 

X Q. 81. Did Cleveland or you sell or dispose of the remainder of 
those ten or twelve 1864 mowers? 

A. Mr. Cleveland, in the winter of 1866-7, sold the entire lot, the 
two that had been tried included, toa man named Hubbard. Hub- 
bard overhauled them and, I think, incorporated some of his own 
ideas into them and disposed of them. I don’t exactly know how. 
He sent them away from Waukegan to some other point; I think 

to Wisconsin. 
026 X Q.82. When did you build the next mowers after 1864? 
A. In the winter of 1864-5 and the spring following | 
took hold of the old experimentai machines of 1863 and overhauled 
and rebuilt four of them with Porter & Bro. 

X Q. 85. Did Mr. Cleveland pay you for your labor and services 
performed during the year 1864? 

A. He did. 

X Q. 84. How many machines did you and Porter & Bro. build 
in 1865? 

A. We built over the four spoken of; that is all I can remember. 

X Q. 85. Did you build these in accordance with the plans, speci- 
fications, and drawings of your 1867 patent? 


«> 
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A. I made some changes from the machine of 1864. If I reeol- 
lect right I placed the box upon the upper corner of the main frame 
to receive the member K and made it somewhat k arger and stronger 
at the joint of the previous breakage. I still experienced the break 
as to that joint. Ithen made that joint as it is now shown in the full- 

sized machine*marked “Graham mower, 1863:” otherwise 
3d27 the machines were the same substantially as described in the 

said plans, specifications, and drawings, with the exception of 
the clearer Y. 

XQ. 86. These machines built by you and Cleveland in 1864 
were exhibited publicly or placed where the public could see them 
or have access to them,and you and Cleveland offered them for sale 
and would have sold them at any time if you could have got your 
price, would you not? 

These machines when built were run out into the yard back 
of the shop, and some of the last ones were, perhaps, left in the shop. 
[ presume they were not secreted. They were where people could 
see them who came to our place. We had no public exhibition or 
sale-rootin for them. As to the sales, I presume we would have been 
vlad to sell the machines if we ste | have got our price for them, 
and if they had been of a kind to recommend future sales of our 
kind of goods. We offered the machines for sale on trial the same 
as we had in 1863, to'take them on trial, and if they were a 
success they could keep them for a given price; if not the 
machines were our property. I felt perfectly safe in this 
course from the fact that [ had the winter before sent on my appli- 
cation for a patent, and from the best information I could get that 
secured me. 

X Q. 87. Ifa farmer had walked into your shop at any time dur- 
ing the year of 1864 and offered you a reasonable sum of money for 
one of your machines would you have then sold and delivered it to 
him, allowing him to be the judg e of the character of the ma- 
chine? 

A. I should dislike very much to state on my oath what [ would 
or would not have done on such a hypothecated case as long ago as 
that was. 

X Q. 88. Have you any objection to Munn & Co. or E. 5. Ren- 
wick stating all they know in regard to your application for these 
two patents or placing upon the record all the correspondence which 
they may have from you in relation to the same and testifying as 
to what they know of these two patents and the various documents 

relating to your application ? 
325 A. I am not prepared to answer that que stion. 

X Q. 89. What “* the reason why you ‘are not prepared to 
answer it? It cannot be that you have not stated all the facts 
In regard LO your correspondence and conversation with Munn 
& Co. and Mr. Renwick, can it? 

A. My reason is that I should prefer to give a question of that kind 
a little ‘thought before making answer, not th: at | have not stated 
truthfully every thing about it, so far as | can remember. 
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X Q. 90. Will you give your consent to Messrs. Munn & Co. and 
Mr. Renwick stating upon this record all they may know in regard 
to your application for those two patents, so far as their knowledge 
relates to the direct subject-matter which you have testified to in this 
examination ? 

A. I am not prepared to answer. 

X Q. 91. How long will it take you to make the necessary prepa- 
ration ? 

A. I think not a great while; probably I should like to consider 
the matter awhile. 

(Recess for dinner.) 

O29 X Q. 92. Can you now answer the last question ? 

A. I have no objection to Munn & Co.and Mr. Renwick plac- 
ing allof my lettersin relation to my application for patents upon the 
record and their statements as to the facts, upon such conditions as 
counsel for complainant may name. My hesitation In answering 
those questions at the time they were asked was because | under- 
stand and have for some time understood that the parties named in 
those questions we retained as experts by the defendants, and that 
they have, to some extent, assisted in working up the defense in this 
suit. 


Counsel for complainant states that he has several recent letters 
from Munn & Co. & E. 8. Renwick stating various facts and dates 
in relation to Mr. Graham’s application and proceedings in the Pat- 
ent Office, all of which he is willing and here offers to produce and 
offer in evidence if counsel for the defendants will consent to their 
introduction and to their being made a part of this record, and 

asks defendants’ counsel for an answer to this offer. 
oo Defendants’ counsel states that he knows nothing about 

those letters last referred to, either as to their contents or 
genuineness, and that experts’ statements of the parties referred to, 
without opportunity to call their attention to the state of facts de- 
sired to be a-quired of and without a personal examination under 
oath as to such questions as he may desire to have answered, he 
would not feel at liberty to admit as evidence the letters referred 
to or bind his clients by any such irregular and unsatisfactory mode 
of proceeding. 

Counsel for complainant also states that he is willing that the 
depositions of Munn & Co. and E. S$. Renwick, or either of them, 
may be taken as to all the matters referred to above on condition 
that the same be taken without delay, and that the witnesses be 
‘ brought to Chicago, so that their depositions may be taken without 
expense to the complainant. 

Counsel for defendants replies for the reason that he does not 

desire seemingly upon the record by his silence to accept 
ool the offer as last given, because, as he now understands it, it 
would be practically impossible to obtain the attendance of 
Messrs. Munn & Co. and E. 8. Renwick as witnesses in Chicago on 
account of the complete occupation of the time of those gentlemen, 
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and as he understands it would be a matter of considerable difi- 
culty to procure their attendance as witnesses in their resident city, 
New York; and defendants’ counsel states that he does not under- 
stand that Mr. Renwick has ever had any association with the de- 
fendants except as an expert witness upon matters entirely foreign 
to any issues involved in this e: ise, and that he does not understand 
that Messrs. Munn & Co. have represented or acted for the defend- 
ants In any capacity whatever. 


A Q. 93. When did you drop Munn & Co. and employ Mr. Ren- 
wick ” 

A. My recollection is that it was in the winter of 1865-6; am 
not positive as to the month; it may have been in January. 

X Q. 94. Did you withdraw entirely the authority of Munn & Co.? 

A. It was my Intention so to do. 
$32 X Q. 95. When did you make the model which you sent to 
Washington for the February 11, 1868, patent? 
A. I think that model was made in the fall of 1866, or the winter 


follow ving. 
X Q. 96. When did you send that model to Washington ? 
A. I se nt it to Mr. Renwick about the time of its comp sletion. 
X Q. 97. Do you say that Mr. Renwick advised you to withdraw 


the rejected claims from your 1867 patent, and to claim them over 
again in another application, and that the office would then allow 
them ? 

A. I do, and the proceedings were carried out, as I understand it, 
In accordance with that advice—I mean in respect to the two claims 
in controversy. 

xX (). US. As | ayy you, but two of the machines made over 
by you and Porter & Bro. in 1865 were got off your hands. If that 
is so, What became of the othan two? 

A. My statement was that fell Wilder, John Carfield, Mr. Shau- 

ber, and Mr. Merchant each took one of these machines in 
ddd 1Sto, and they paid for them at the end of the season. 

X Q. 99. And you testify that those machinés were a suc- 
cess because they didn’t bring them back and paid pot for 
them, do you? 

A. I testified that those four machines went through that season’s 
work and several more seasons’ works, to my pr tala wa sangpei 
cessfully. 

X Q. 100. And that these were the same machines or some of them 
that you built in 1863, changed or altered over to some some extent? 

A. There were; we used such parts of the 1863 machines as were 
suitable, and supplied the balance of the parts new, 

X (). LOL. You have stated that t = “(Graham mower, 1863,” Intro- 
duced in evidence, was originally built in 1565. What difference is 
there between that as it now stan i: and when it was originally con- 
structed, in 18637 

The difference was that I dispensed with: the caster wheel in 
1865, gr the connection of the draught rod from the main axle 
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to the front end of the frame, dispensed entirely with the 
3o4 clearer V in the mower, made an entirely different joint at 

the rear end of the draught rod and its connection to the front 
of the shoe, by which the finger bar folded, without turning the 
draught rod at its forward end. I also changed the swivel joint 
marked M, in the patent of 1868, at the rear left-hand corner of the 
main frame. I also dispensed with the lever and its attachments, 
chain or cord, and the upright angle iron at the main shoe. 

X Q. 102. But otherwise that “Graham mower, 1863,” is the same 
in construction and material as originally built in 1865? 

A. No, sir; the finger bar in 1868 was of wood. The shoes on 
this exhibit, “Graham mower, 1863,” were made, I think, in 1867. 

X Q. 103. Then this “Graham mower, 1863,” was changed again 
in 1867? 

A. So far as to extend the boss or hub on the front of the shoe 
upward so as to form a bearing for a friction roller for an outside 
rim torun upon. Another projection at the rear of this shoe ap- 
pears In the present shoe. ‘The shoe is substantially the same as 

the 1865 shoe. 
O00 X Q. 104. Then this “Graham mower, 18635,” exhibit is 

the same as when originally built, except that the caster 
wheel, the lifting lever and device, and the clearer have been re- 
moved—an iron finger beam substituted for the wood. The swivel 
joint at the outer end of the vibratable link is changed in position 
and a different swivel or tersional joint constructed and arranged 
on and between the shoe in its forward connection, the connection 
of the draught rod being changed from the hub to the front end of 
the machine, is it? 

A. No, sir; not entirely. The swivel joint M in the patent of 
1868 is not changed particularly in location, but is differently con- 
structed, and the main frame and driving wheels in the reconstructed 
machine are considerably narrower, and the gearing as arranged in 
1863 is also changed. ‘These are all the changes that I can remem- 
ber. 

X Q. 105. Then, as a matter of fact, there is nothing in that 
“Graham mower, 1863,” of the material of which it was originally 

built? 
o06 A. The driving wheels, the main frame reduced in width, 

the shafting, all of the gears except one wheel, the vibratable 
link with one-half of the hinge joint, & the pole, are of the original 
machine. Except in the frame the forward timber was put in new, 
and in the 1863 construction the vibratable link was provided with 
a cast-iron journal, bolted upon the upper end of the wooden piece 
foz:ming that portion of the swivel joint referred to as M. 

X Q. 106. The reason why the finger beam of the 1864 machine 
did not work well, as you say, in heavy grass, was because of its 
thickness and clumsiness, being made of wood ? 

A. The 1864 machine was made with an iron finger beam. 

X Q. 107. Well, did the 1863 machine cut satisfactorily in heavy 
grass ? 
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A. It cut tolerably well in grass as long as we could keep the 
machine together. The machines of 1863 and 1864 were frailly 
constructed, owing in part to the want of practical experience, & in 

part to want of facilities for doing that kind of work. 
Oo" X Q. 108. Did you lose any of your property between 1861 
and 1868? ., 

A. I lost what I had to lose. 

X Q. 109. When? 

A. I lost my Iowa land in 1867. 

X Q. 110. Did you apply for any other patents than the 1867 and 
1565 mower patents between 1862 and 1868? 

A. Some time in the winter of 1865-’6 there was an application 
made in my name for a patent other than for a mower or harvester. 
The patent never was granted. I think in 1867 or 1868 I applied 
for two different patents on mowers, which were granted. Those 
patents were issued, one April 7th, 1868, and the other March 9th, 
1869. 

X ( 


1S6S. 


). When was the application made on this April 7th, 

i @ = 4 
| meng in the spring or summer of 1867. 

X Q. 112. Porter & Bro. were interested in the application pend- 
Ing in ~ and 1865 for the July 25, 1867, patent; were they not 
to have an interest in the patent if 

A. I couldn’t say as to that; perhaps so; but my recollection is 

that they were to have the exclusive right to manufacture 
338 under the patent and a certain percentage of the profits. If 

they had any rights in the patent or invention they were 
surrendered to me at the closing up of our relations in connection 
with the machine in 1865, in the fall or summer. 

X Q. 113. They were men of considerable means in 1863 and 1865, 
wer they not? 

They had considereble property ; as to their ready money l 
can't say. 

X Q. 114. Mr. Cleveland in 1864 was to have an interest in your 
patent, was he not; and he was a man of considerable means? 

A. He was to have an interest, and I suppose he was a man of 
considerable means. 

X (). 115. You are not on very cood terms with W. B. and Cyrus 
A. Werden, your joint assignees of the 1867 patent, are you ? 

A. Lam not. 

X Q. 116. When did you have a substantial disagreement and 
separation of interest from them? 

A. I think our final separation was the latter part of August, 1869. 

X Q. 117. Isn’t it a fact that your principal object and aim 

339 _ in taking out this Feb. 11, 1868, patent was to beat the Wer- 
dens out of the claims and inventions which you had shown 

in the 1867 patent and obtain those claims personally to yourself, 
although you were in duty and honor bound by your contract with 

them to convey to them whatever invention there was in the 1868 
patent, as far as that patent relates to the first and second claims? 
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Wasn’t that the real object of the 1868 patent and the real reason 
why you didn’t follow the advice of Messrs. Munn & Co. and ap- 
peal ? 

A. It was not; and if they intimate such an intention I brand it 
as a falsehood. It was not in any sense my object in changing solic- 
itors or my object in changing my course from an appeal to the 
course finally pursued, and up to the time that we received advice 
from Mr. Renwick I was not aware that it was possible for us to 
proceed in any way except by appeal. 

X Q. 118. If the 1867 patent had been granted as origi- 

340  ~=nally applied for, the Werdens would have had an interest in 

that patent embodying the alleged inventions of the first and 
second claims, woulan’t they ? 

A. As I understand it, by the terms of the contract between my- 
self and them they would have had up to August of 1867. 

X Q. 119. Why was not the 1868 patent issued to you and the 
Werdens jointly as well as the 1867 patent ? 

A. The contract by which they had rights provided that for the 
year 1867 and each and every year thereafter during its contin- 
uance they should manufacture at least one hundred machines. 
They did not carry out this contract, and refused to earry it out. 

X Q. 120. And that is the reason you didn’t make your applica- 
tion for the 1868 patent until Feb. 11, 1867, and that you did not 
then assign to the Werdens an interest in that patent, isn’t it? 

A. No, sir; itis not. The application for the 1868 patent was 
placed by Mr. Werden personally, I think, in the hands of Mr. Ren- 

wick in the fall of 1866 or early winter following, and before 
341 there had been any determination on their part as to the op- 

erations of 1867,so faras I knew. ‘Their refusal to build 
the 100 machines is the reason why I didn’t assign them an inter- 
est in the patent, and they never asked me foran assignment. The 
subject was never mentioned between us. They have never to this 
day asked me for an assignment. 

X Q. 121. Which patent have you granted license under to the 
Wayne Agricultural Company of Richmond, Ind. ? 

A. Hugh Graham has licensed them under the Feb. 11, 1868, 
patent. I think he included also one feature of a later patent—the 
April 7, 1868, patent; that license was granted, I think, in Nov,, 
1878. , | 

X Q. 122. What is the license fee? 

A. I had rather not answer that, in the absence of the papers. 

X Q. 123. What machines had you seen in use where the finger 
bar was raised or lowered or rocked prior to your building those 
mowers in 1863, 1864, and 1865? : 

A. The McCormick machine, the Manny (two, I think), the Kirk 

Marsh machine that I have spoken of, the Kirby. Those I 
3842 saw—the Buckeye in 1863 or 1874; I think the Champion 

about the same time. ‘They neither hgd a tilting finger bar ; 
both had two wheels & a flexible bar. There may have been others 
that I don’t call to mind now. 
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X Q. 124. The Werdens, who were interested in your patent in 
1865, 1866, and 1867, were men of considerable means, were they 
not? 

A. I couldn’t state what their financial strength was. They had 
houses & lots where they lived, and William B. had his business & 
store. 


ALVARO B. GRAHAM. 


Counsel for complainant here offers in evidence a certified copy of 
the assignment from Alvaro B. Graham to himself and William B. 
and Cyrus A. Werden, dated November 25, 1865, recorded in U.S. 
Patent Office on the 5th day of December, 1865, in Liber Z 1, on 
page 403, and the same is marked “ Graham Exhibit D.” 

Defendants’ counsel objects to its introduction. 

043 UNITED STATES OF AMERICA, ae 
Northern District of Illinois, § *”’ 

I, Frederick C. Hale, a notary public within and for the county of 
Cook and State of Illinois, residing at Chicago, in said State and 
district, do hereby certify that the foregoing depositions of William 
H. Lotz, Eli Wilder, Fenner W. Ward, J. Brown Porter, and Alvaro 
5. Graham were taken by and béfore me, by agreement of parties, 
on the 9th, 10th, llth, 12th, 15th, 16th, and 17th days of September, 
1879, at the office of Messrs. Banning & Banning, in Chicago; that 
each of the said witnesses was by me duly sworn to testify the 
truth, the whole truth, and nothing but the truth in said cause, and 
his deposition was by me reduced to writing by questions and an- 
swers and read over to the witness and subscribed by him as and 
for his deposition in said cause in my presence and in the presence 
of counsel for the respective parties, as appears noted in the fore- 
golng manuscript pages. 

I further certify that the parties, complainant and defend- 

344 ants, were represented at the taking of the said depcsitions— 

the complainant by Messrs. Banning and Banning and the 
defendants by Charles K. Offield, Esq., of Offield and Towle. 

In testimony whereof I have hereunto set my hand and official 
seal this 18th day of September, A. D. 1879. 

| SEAL. | FREDERICK C. HALE, 
Notary Public. 


Fees for taking foregoing depositions paid by Messrs. Banning & 
Banning, complainant’s counsel. 


FRED. C. HALE, N. P. 
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UNITED STATES OF AMERICA, i 
Northern District of Illinois, § 


In the Circuit Court thereof. In Equity. 


> $8 ° 


Huey GRAHAM 
Us T ~ 
“ ' ' No. 14750. 
Cyrus H. McCormick, LeEANnpER J. McCormick, and | 
Ropert H. McCormick. } 


At Chicago, in said district, on the 21st day of October, 1879, 
before me, Frederick C. Hale, a notary public in and for 
3) - ‘ ‘ ° ° . y > ~ a > 
345 Cook county, Illinois, at the office of Banning & Banning, 
147 Randolph street, Chicago—present, Ephraim Banning 
and Thomas A. Banning, Esqs., counsel for the complainant, and C. 
k. Offied, lsq., of counsel for the defendants—and thereupon the 
following proceedings were had: 


Atvaro B. GRAHAM, a witness recalled, sworn, and examined on 
the part of the complainant, deposed and testified as follows: 


Direct examination by ErnriAM BANNING, Esq.: 


Defendants’ counsel objects to the examination of this witness for 
the reason that the complainant has closed this case upon the record, 
and that no further time has been given them by the court for the 
taking of further testimony, their time having long since expired, 
and for the reason that no motion 1s pending nor has any been made 
for an extension of plaintiff’s time for the further taking of testi- 

mony; and defendants’ counsel here gives notice that he will 
046 move to strike any testimony which this witness may now 
give from the files either before or at the hearing of the cause. 

[n answer to this objection and notice counsel for complainant 
states that the depositions of David J. Powers, William R. Baker, 
William J. Hanna, and Merritt Green having all been taken on the 
part of the defense after the time for closing their proofs had ex- 
pired, a cross-motion will be made to suppress all of said depositions 
at the hearing of this cause if counsel for defendants then insists 
upon their objection and notice above stated. 


Q. 1. You have already been examined as a witness in this case, 
have you not? 

A. I have. 

Q. 2. Look at these parts of mowing machines now before you and 
state what they are, where they came from, and what you know 
about them. 

Objected to by def’ts’ counsel as incompetent & irrelevant. 


A. They are parts of experimental machines made by my- 

347 self and Porter & bro., of Waukegan, Ills., in the vear 1864. 
They came from the farm of Richard W. Dooley, Lake county, 

Ills., about the 24th or 25th of August, 1879. They were brought from 
there by me. The one marked “ Complainant’s Exhibit Graham’s 


ao 
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Shoe, 1863,” is the first shoe that I ever attempted to make, and was 
used in the machine spoken of in my former testimony on Mr. 
Dooley’s farm, in 1863. All the shoes were made that way that year. 
The one marked “Complainant’s Exhibit Porter’s Shoe, 1864,” is a 
shoe made by Porter & Bro. in 1864 and used in the machine fur- 
nished to Mr. Dooley in that year in place of the former one of 1863. 


Counsel for complainant offers said two shoes in evidence, and the 
same are marked, respectively, “Complainant’s Exhibit Graham’s 
Shoe, 1863,” and “ Complainant’s Exhibit Porter’s Shoe, 1864.” 


(). 3. State how you came to get these two shoes from Mr. Dooley 
and what you got them for. 

A. I had seen these shoes at Mr. Dooley’s place and counsel 
o4d for complainant advised me to LO and ret them, as they 
might at some time be beneficial to the complainant in this 

case, and | got them for the purpose of preserving them. 

(). 4. Did you at the same time or any other time get any other 
parts of a mowing machine from Mr. Dooley, or are these all that 
you got? 

A. ‘These are all that I got. 

(). 5. Did or did not Porter & Bro. have the improvement which 
you made in the fall of 1863 in the connection of the draught rod 
to the shoe, as shown In your LS67 patent, lh any of the machines 
In which they were interested between the time you quit or closed 
your arrangement with them In 1863 and the winter of 1864-5 or 
spring following, when some of their old machines were recon- 
structed, as stated in your other deposition 4 

A. They did not, to my knowledge. Porter & Bro. & myself were 
entirely separate in relation to this matter from the fall of 1863 to 

the winter of 1864-5. [ have no knowledge that they ever 
349 had the improvement in the connection of the draught rod 
referred to until some time in the winter of 1864-5, when we 
made the new arrangement for reconstructing the 1863 machines. 
©. 6. Then if Porter & Bro. sold any machines before the winter 
of 1864-5 did they contain the swivel-joint connection of the 
draught rod in the shoe shown in your 1567 patent or the connec- 
tions shown in the two shoes offered in evidence above? 

A. I should say they did not contain the Joint of the 1867 patent, 
but were the same as the two exhibits here. 
©. 7. What is the hole through the small piece hinged to the shoe 


A. It was for splicing that piece to the rear end of the draught 
rod to permit the finger bar to be dropped forward at its upper end 
when folding or folded for transportation, as the draught rod turned 
with the shoe when folding. The front end of the draught rod 
being attached to the main axle, in the absence of this splice or 

~ joint in the draught rod, the finger bar when folded would 
350 be at right angle with the draught rod. 
Q. Did you or did you not, in 1863 and 1864, know person- 
ally of Porter & Bro. or George Cleveland selling any of your 
machines ? 
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A. I did not, except as I have stated in my former testimony. I 
did not know of their receiving any money for the machines at that 
time. 

Q. Did you ever know of Hansen Minskey’s getting one of those 
machines in 1864 or at any other time or not? 

Objected to by. def’ts’ counsel as irrelevant and immaterial. 

A. I did not. The first I ever knew of his having one of those 
machines was when he testified in this case, but I have an indistinct 
idea of hearing that he had one while I was in business at Wauke- 
gan, but I know that he never got one while I and Porter & Bro. 
were acting together. 

Q. 10. State why you did not refer to him and his machine in 
your other deposition. 

A. For the reason that, never having sold or had anything to 

do with Mr. Minskey in relation to a machine, I did not 
351 know that he ever had one of them. I do not know where 
his farm is and never did. 

Q. 11. In all cases, so far as you know, where your macliines were 
taken out in any way for trial or otherwise were or were not the 
parties informed that you had applied or intended to apply for a 
patent for your improvements ? 

A. So far as I know and to the best of my opinion they were. 
In fact, it was generally understood by ny acquaintances, & I think 
by the majority of the people of Waukegan, that I was seeking a 
patent for my machine. 

Q. 12. Did you inform the public generally and all persons in- 
terested in the machines, particularly so far as you had any talks 
in reference to the machines in 1863 and 1864, that you intended 
having your improvements patented or not? 

A. I did. It was quite common talk, for that matter. 

Q. 13. Did you or did you not give all persons with whom you 

had anything to do personally in regard to the machines 
002 notice that you were thus seeking a patent in the years men- 
tioned ? 

A. I did, if telling them the fact is notice. 

Q. 14. State what conversation occurred between you and George 
K. Stearns when you were at his place last August In reference to 
the machine he has testified about in this case. 

A. I was coming through Mv. Stearns’ neighborhood and called 
on him and had some talk with him in relation to the machine he 
had got from Cleveland. He stated to me he could not remember 
when he got it. He knew it was some time during the war. He 
remembered that the machine was good for nothing & he had re- 
turned it. He said something about having paid Mr. Cleveland 
some money on the machine and that Mr. Cleveland paid it back 
on the return of the machine after trial. He said something—I 
can’t recollect distinctly his language—to the effect that Mr. Cleve- 
land retained some small portion of the money. 

Q. 15. Was anything said in reference to the probability of his 
being called as a witness in this case or in reference to what 
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303 you desired him tostate to the defendants in case they should 
make inquiries of him concerning the matter? If so, state 
what you said. 

A. I said to Mr. Stearns that it was possible the defendants in this 
case might call on him, and I would like to have him say to them 
what he had said to me about the machine spoken of. My object in 
this was not to secrete evidence, but was to avoid expense and delay, 
being perfectly willing that all the facts in relation to this matter 
should fully appear, and to that end I had selected three parties in 
good standing, either one of whose knowledge of the facts and 
history of these transactions of the years 1863, 1864, and 1865 was 
more extensive than that of any one farmer having knowledge of 
these facts. Those persons by me selected were Mr. Porter, Mr. 
Ward, and Mr. Wilder. 

(. 16. What did Mr. Stearns tell you about the machine which 
you asked him to repeat to the defendants, as stated above ? 

A. The simple fact that he didn’t remember when he got 
oo4 it and that it was a failure and that he returned it in accord- 
ance with the agreement on which he took it out to try. 

Q. 17. Did you ask him to tell them anything untrue or to con- 
ceal anything about the matter? 


Objected to by defendants’ counsel as incompetent, it being compe- 
tent for the witness only to repeat the conversation had, leaving the 
court to judge of the effect and intention of the language. 


A. J did not. 

Q. 18. Did you ask him to “ play off” on the defendants, or any- 
thing to that effect? 

A. I did not, unless what I have already stated could be so con- 
structed. 

Q. 19. Did you ever know of any written or printed agreements 
or warranties being made with or given to any persons interested in 
the use of your machines or who took them out to be used or tried 
on their farms in 1863 or 1564? 

A. ! did not. 

@. 20. You have been engaged in selling mowing machines as 

an agent for several years, have you not? 
00 A. I have for the past ten years, more or less. 

Q. 21. Are you or are you not acquainted with the differ- 
ent contracts of warranty which manufacturers of or dealers in 
mowing machines generally give to purchasers when selling ma- 
chines ? 

A. Iam; I have seen the blank one offered in evidence by the 
defendants, and it is about the usual form 

(. 22. Did you or Porter & Bro. or George Cleveland use or give 
farme rs any such a contract In connection with any of your Ia- 
chines in 1863 or 1864? 

A. Not that I ever knew of. I should say ho. 

Q. 23. Did you ever see or hear of any such contract in connec- 
tion with your machines in either of those years or not? 


18—37i9 
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A. I did not: I think I should have known of them if it had 
been our practice to use them. 

Q 24. Why did you make the arrangements which your referred 
to in your other deposition with Porter & Bro. and Cleveland in 
referrence to making your machines? 


Objected to by defendants’ counsel as incompetent and imma- 
terial. 


006 A. Because I hadn’t the means within my contro! to make 
my experiments and to bring my machine up to a success. 
Q. 25. Tf you had not made these arr: angements or others of a 
similar nature would it have been possible for you to have ever 
completed your invention or reduced it to practice or not ‘ 


Objected to by defendants’ counsel as incompetent and imma- 
terial. 

A. It would not. I was destitute of means. I had a quarter of a 
section of wild land in Iowa which at that time, | suppose, was 
worth about $500. This constituted my resources at that time. 
That is the land the mortgage was given on to secure the note spoken 
of in my testimony before, and I finally lost the land for the taxes 
on it. 

Q. 26. In yourarrangements with Porter & Bro. or Cleveland were 
you or were you not to have the control or management as regards 
sales? 


Objection by defendants’ counsel as incompetent and not the 
best evidence. 


007 A. My recollection is that I had no control of the business 
either with Porter & Bro. or Cleveland. 

Q. 27. Then did you or did you not have any control of the ma- 
chines which Porter & Bro. had on hand when your arrangements 
with them was closed in the fall of 18638, or anything to say in refer- 
ence to such machines until your next arrangement with them ? 

A. A did not. 

Q. 28. As l understand you, you say it was necessary that you 
should ‘make arrangements of this kind giving the practical control 
of a limited number of machines when manufactured to other 
parties. Is that correct? 


A. It is. 
Q. 29. State fully, but briefly, all the facts connected with your 
agreement of Nov. 25, 1865, with William B.and Cyrus A. Werden 


and transactions eek the same. 

A. The agreement spoken of provides that they should build fifty 
machines for the harvest of 1866 and one hundred machines for 
the harvest of 1867 and one hundred machines for the harvest of 

each year thereafter. In the year 1866 they undertook to 
358 build the fifty machines. I think they got out eight, possibly 
ten, for the harvest of that year. In 1867 they made twenty- 
five. Some of these were too late for the market of that year. In 
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1868 they built thirty machines under their contract. During these 
years [ had urged them to build the machines the contract called 
for, and in the fall of 1868 I notified them that they must either 
fulfill their contract or rescind it; that I could not feel along in this 
way any longer. Upon this notice they went forward and built one 
hundred machines for the harvest of 1869. In the latter part of 
August of that year they called on me to know what I was going 
to do the next year in relation to these machines. I said tothem 
that that would depend entirely upon what they proposed to 
do. If they proposed to build the machines their contract called 
for I proposed to do my part of the contract, but I could not and 

would not accept anything less than a complete fulfillment 
vo9 on their part. They said they could not and would not un- 

dertake to build the machines the contract called for for the 
next year. They proposed to me to build a few machines, just 
enough tO ke Cp up uppearances, until they has disposed of the stock 
on hand. They had refused during all these years to advertise 
their machines in any manner or to put them away from the shops 
where they were made for a market, except, | think, in two instances. 

They finally told me in this conversation that they would not 
build the machines called: for if they had to sell the machines on 
hand for old iron. We finally arranged at this time to meet the 
next day but one, which, | think, was the 27th day of August, and 
settle up our matters. We met pursuant to this understanding and 
they notified me very promptly that they would not settle with me 
and rescind the contract and reassign to me the patent of 
July 23d, 1867, that was issued to me and them jointly. 
They told me in substance and in fact to go to hell and help 
myself; that their contract was good and they were going to hold 
their share of the patent of 1867 under it, but they would not fulfill 
their contract. There was nobody present but myself and the two 
Werdens. I took counsel and employed Mr. J. B. Welch, an attor- 
ney of Waukegan, to go to them for me and try to eflect a settlement. 
This was after I had endeavored to get them to talk this matter over 
In the presence of disinterested parties. | instructed Mr. Welch to 
keep memoranda of all their statements to him. They rave him 
the same treatment that I had received, r¢ fusing absolutely to fulfill 
their contract in any of its provisions. [ then told Mr. Welch to 
declare the contract at an end, after having given them a certain 
length of time—I think forty-five days, or till about the middle of 

~  Oetober—to shape themselves so as to fulfill the contract for 
oI the coming vear. I left them virtually at the time we under- 

took to make a settlement—in the last of August, 1869. | 
have never had anything to do with them since. 

Defendants’ counsel gives notice that he will move to strike from 
the testimony all that part of the last answer of the witness which 
appears to be hearsay and statements had and made other than 
with the Werdens, and also all such other parts of the answer as 
appear to be irrelevant and incompetent. 

Q. 30. State what you did afterwards with or in reference to the 
patent sued on in this case. 
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A. On August 12th, 1870, I sold this patent to my brother, Hugh 
Graham, of Bloomington, Ills., for the sum of $400 in money and 
some other consideration. My brother was fully informed as to 
the position $f the Werdens and their contract at the time he pur- 
chased, and goon after that he notified the public of the fact of his 

purchase through an advertisement in a newspaper pub- 
362 lished at Waukegan. I stated to my brother the whole his- 
tory of the Werden matter, including the facts stated above, 
at the time he purchased, and he was otherwise advised of their 
ignoring their contract and refusing to perform its provisions. In 
the winter of 1872-8, knowing the fact that the Spragues were 
infringing this patent, | went to Providence to try to effect a com- 
promise. I failed to do it, and I made a second visit at their 
request. We again failed. I then—in December, 1874—succeeded 
in getting a suit brought against Gammon «& Deering, of Chicago, 
as vendors of the Sprague machine, which was finally carried 
through to a decree at a cost of something over $1,000, the expense 
being borne entirely by my brother and myself. The Werdens 
never offered to pay a cent of the expenses of the suit or of my 
trips East. I never have received one cent from the Werdens, ex- 
cept a part of the wages I earned in accordance with that 
363 contract. I never had anything to do with the license or 
sale to Callahan; never knew that such a sale had been 
made until I discovered it from the defense in this suit, & I never 
have received or been offered by the Werdens or — from them one 
cent of the result of that sale or license, nor has my brother. My 
brother neither has nor had any interest in the 1867 patent. 


Adjourned till October 25th, at ten o’clock a. m. 


OcToBerR 257TH, 1879. 
Met pursuant to the adjournment. 
Present: For complainants, as before; for defendants, M. D. Leg- 
gett, Esq., and H. 8. Towle, Esq. 
Counsel for defendants insists upon the objections heretofore made 
and waive. 
Cross-examination of Mr. Graham waived. 
ALVARO B. GRAHAM. 


Counsel for the complainant offers in evidence a certified copy 
of the bill of complaint filed Sept. 9, 1879, in the case of Al- 
364 varo b. Graham vs. William b. Werden, Cyrus A. Werden, 
Cyrus H. McCormick, and Leander J. McCormick, now pend- 
ing in the superior court of Cook county, Illinois, and a certified 
copy of the answer of Cyrus H. and Leander J. McCormick to said 
bill, filed in the same case October 15,1879: and the same are 
marked, respectively, “Complainant’s Exhibit Bill” and “ Com- 
plainant’s Exhibit Answer.” 
Counsel for the defendants says that while he desires that this 
answer is the answer that will be permitted to remain in the case 
for hearing, and desires that it is a correct statement of the facts, yet 
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consents that a copy may be used, with a certification of the notary 
public, the same as if certified to by the clerk of the superior court. 

The counsel for the defendants objects to the introduction of said 
record in this cause for the reasons— 

Jst. That the complainant’s time for taking rebutting testimony 

has closed. 
365 2nd. That the document purporting to be the record of an 
answer in the superior court has never been read nor signed 
by either of the defendants in this suit. 

ord. ‘That the narration purporting to be the facts in said alleged 
answer pertaining to the purchase of a shop right from Werdens by 
the defendants is not true. 

4th. That it is the purpose of the defendants to cause the answer 
in the superior court above referred to to be corrected to correspond 
with the facts. 

oth. That it is irrelevant to the issues in this cause. 

Counsel for the complainant requests that at the hearing of this 
cause the defendants will produce and permit the use of the certified 
model which they hold of the invention secured by the patent sued 
on; and notifies counsel for the defendants that unless said certified 
model be so produced they will ask the court fer an order on the 

defendants to bring the same into court, that it may be used 
366 at the hearing, or that the complainant may be allowed to 
make a duplicate of it for that purpose. 

Counsel for defendants says that he has no knowledge of the ex- 
istence of any such model. 


November Sth, 1879, at ten o’clock a.m., said parties met pursuant 
to notice. 

Present: Messrs. Banning & Banning, counsel for complainant, 
and Charles K. Offield, Esq., of counsel for defendant. 


SAMUEL I. BrapBuRY, a witness produced, sworn, and examined 
on the part of the complainant, deposed and testified as follows : 


Direct examination by THomas A. BANNING, Esq., of counsel 
for complainant: 


Q. 1. State your name, age, occupation, and place of residence. 
A. Samuel I. Bradbury ; age, fifty years; am a printer and live 
at 445 West Lake street, Chicago, Illinois. 
Q. 2. State what business you were engaged in — 1870. 
A. Printing and publishing a newspaper called “ The Lake 
367 County Patriot,” in the city of Waukegan, Lake county, 
Illinois. I was in such business publishing and printing 
such paper from the year 1866 to the year 1877, both inclusive; 
that paper was a newspaper of general circulation exceeding one 
thousand copies in 1870. 
Q. 3. Look at the files of this paper called “The Lake County Pa- 
triot” and state if you recognize them; and, if so, what they are. 
A. I do recognize them; they are the files of my paper for the 
year 1870, published as stated in my last answer. 
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Q. 4. Look at the papers numbered 37, 38, 39, and 40, dated, re- 
spectively, September 10, September 17, September 24, and October 
1, 1870, and state if you find in them any notice signed with the 
name of the complainant in this case; if so, please state what the 
notice is and have it copied into and made a part of your answer. 

Defendants’ counsel objects to this question as irrelevant, incom- 
petent, and immaterial. 


A. It is a notice given by Hugh Graham and is as follows: 


" Caution. 


BLoomMInGton, Itts., September 7, 1870. 

068 Public notice is hereby given that the undersigned did_ 

on the 12th day of August, A. D. 1870, purchase the entire 

patent right of A. B. Graham, the inventor and patentee, covering 
the harvester known as the Graham reaper and mower. 

Now, all parties or persons are hereby warned against making, 
selling, or vending the same, as all parties will be held liable for 
any infringement of the same to the full extent of the law after the 
date first above mentioned. 


HUGH GRAHAM.” 


Q. 5. State what issues of the papers that notice was published in 
and in what part of the paper it was published in each issue. 


Same objection as to the last question by counsel for defendants. 


A. It was published in papers dated September 10, September 17, 
September 24, and October 1, of the year 1870, and was printed on 
the first page of each of those dates. 
369 Q. 6. Did it occupy a conspicuous or an obscure place in 
those issues ? 


Same objection by counsel for defendants, and, further, the ques- 
tion not calling for the best evidence. 


A. A conspicuous place. The first page was considered a con- 
spicuous place in that paper. 

Counsel for complainant offers said notice in evidence and the files 
of “ The Lake County Patriot” as identified by the witness above. 

Counsel for defendants objects to such evidence as incompetent 
and immaterial. 

Q. 7. Do you know whether William B. and Cyrus A. Werden, of 
Waukegan, Ills., or either of them, were subscribers to “ The Lake 
County Patriot;” and, if so, how the same was delivered to thei at 
the time said notice was published in September and October, 1870, 
as stated by you above? 


Defendants’ counsel objects as incompetent and immaterial. 
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A. I know that William B. Werden was a subscriber to 

370 that paper at that time and that it was delivered to him at 

his store by the carrier. I think Cyrus A. Werden was also 

a subscriber to that paper and received it through the post office at 
that time, but Iam not sure. 


Cross-examination by Mr. OFFIELD: 


X Q. 1. How long had you owned or been connected with this 
paper in September, 1870 ? 

A. About four years and eight months. 

X Q. 2. What paper did this supersede ? 

A. None directly ; indirectly through having some material that 
was supposed to have been in the old office. It was supposed to 
have been a descend-nt of the ‘“ Porcupine.” 

X Q. 3. What paper was the “ Porcupine” and when and for how 
long was it published at Waukegan ? 

A. It was a paper of general circulation, started March 4, 1845, 
and was discontinued some time in 1847. 

X Q. 4. What papers of general circulation were published 
Ot in Waukegan between 1860 and 1870? 

A. “The Lake County Democrat,’ “The Excelsior,” and 
“The Lake County Citizen.” I do not know whether the files of 
those papers are still in existence or not. 

X Q. 5. Have you seen either of the Werders lately to talk with 
them in regard to their interest in Graham’s patent and about your 
coming down here to testify ? 

A. | have not. 

X Q. 6. Do you know anything about who signed that notice 
which you have read as appearing in your paper or have you ever 
seen or known any such person as Hugh Graham ? 

A. I do not know by whom the paper was signed. I only know 
that it was signed “Hugh Graham.” I have no remembrance of 
ever having seen Hugh Graham. 

X Q. 7. All the recollection you have about is this, is it not, that 
you find among your old files of the “ Patriot” a notice signed 

“Hugh Graham,” and you suppose that there must have been 
372 an original notice like this or you would not have published 
it? 

A. I am certain there was or I wouldn’t have published it. 

X Q. 8. This notice may have been handed you by Cyrus A. or 
W. B. Werden, may it not, for publication ? 

A. I am certain it was not. 

X Q.9. Why? 

A. Because they did not hand it to me. 

X Q. 10. Either of the Werdens may have made out this notice, 
signed the name of Hugh Graham to it, and either sent it or mailed 
it to you to be published, may they not ? 

A. They may, but I shouldsay not. I think itis not the character 
of either of those men to forge a signature. 

X Q. 11. But you don’t know whether that was the signature of 


; 


Hugh Graham or not, as you never saw him ° 
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A. I do not. 
X Q. 12. How long did you publish this paper after 1870? 
A. Until the first of January, 1878. 
X Q. 13. The Werdens were building and selling reapers 
vio and mowers prior to 1870, were they not? 
A. I think they were. 
X Q. 14. They made and sold them after 1870 and down to the 
time you stopped publishing your paper, in 1878, did they not? 
A. I think they did not. I don’t remember when they discon- 
tinued making them. 


Redirect examination by complainant’s counsel. 


Re-D Q. 1. Do you recollect how you received the notice referred 
to and the money for its publication ? 

A. Iam not positive, but think I received the notice by mail, 
with the amount enclosed. 


SAMUEL I. BRADBURY. 


The witness claims fees fur day’s attendance, $1.50, which is paid 
by complainant’s sol’r. 


Counsel for complainant offers in evidence a certified copy of the 
agreement between Alvaro b. Grabam and William Bb. and Cyrus 
A. Werden, dated November 25, 1865, a copy of which has been 

offered in evidence by the defendants, and states that his 
0/4 only object in now offering said certified copy is to show that 

the agreement was recorded in the Patent Office, at Washing- 
ton, on the 28th day of February, 1870. 


Adjourned to November 7, 1879, at ten o’clock a. m. 


NOVEMBER 7TH—10 o’clock. 
Parties met pursuant to adjournment. 
Present: As before. 


JAMES Lb. WeELcH, a witness produced, sworn, and examined 
on the part of the complainant, being first duly sworn, testified as 
follows: 


Direct examination by THomas A. Barrinaton, Esq. : 


Q. 1. State your name, age, occupation, and place of residence. 

A. James B. Welch. Iam a lawyer, justice of the peace, and city 
attorney of Waukegan, Ills., where I reside. I am forty-three years 
old. 

Q. 2. Did you ever doany business for Alvaro B. Graham in 1869, 
or about that time, in reference to his harvester patent or in refer- 

ence to the agreement between him and Cyrus A. and William 
7> ~=393B. Werden of Noy. 25, 1865? If so, state what said business 
was and all about it. 

Defendants’ counsel objects as immaterial, irrelevant, and incom- 
petent. 
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A. Yes, sir; the business was in relation to certain patents on a 
reaper or mower which Mr. Graham claimed were his, and that he 
was the inventor of the same. I went to Mr. William B. Werden, 
pursuant to Mr. Graham’s request, and had several conversations 
with Mr. Werden in relation thereto, of which I made memoranda 
immediately thereafter. 

Q. 3. Look at this paper now shown you and state whether or not 
it contains the memoranda referred to in your last answer. 


Defendants’ counsel objects to this witness relating any conversa- 
tion had with either W. B. or Cyrus A. Werden or to any state- 
ments made by either of the Werdens to him for the reason that 
both W. B. and Cyrus A. Werden have testified in this cause and 
have been cross-examined by complainant’s solicitor, and that at 

sald examination the attention of neither of the Werdens was 
076 called to the time when, place where, or person with whom 

any such alleged conversation was had, and no reference was 
made to any previous statements made by either of the Werdens to 
this witness; and defendants’ counsel further objects to any conver- 
sation had between either of the Werdens and this witness as in- 
competent and irrelevant. 


A. It does. 
Q. 4. Is this paper in your handwriting, and was it written im- 
mediately after your several conversations with Mr. Werden ? 
A. Yes, sir; it is in my handwriting, and was written imme- 
diately after | had the several conversations with W. B. Werden. 
Q. 5. Does it contain a true statement, as far as it goes, of what 
occurred or what was said at those several conversations or not? 
A. Yes, sir; it does. 
Q. 6. Is it now necessary or not for you to refer to this paper to 
refresh your memory with regard to such conversations ? 
A. Yes, sir; it is. 
Counsel for complainant offers said paper in evidence 
377 ~+for the purpose of showing the court what the witness had 
before him from which to refresh his memory, and the same 
is marked “ Complainant’s Exhibit Welch Memoranda.” 


Defendants’ counsel objects to the introduction of this exhibit for 
the reason that it appears to have been altered, erased, and inter- 
lined, and portions of the same to have been written in different 
handwriting and ink from the main body of the exhibit, and also 
as incompetent and irrelevant. 


(). 7. Look at these two alterations & erasures on the first page 
and one interlineation of a full line on the second page and state 
whether or not they are in your handwriting and whether or not 
they were made at the time the instrument was first written, and 
whether the whole paper is the same now as when you finished and 
signed it after the interviews with Mr. Werden to which you have 
referred. 
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A. As far as I can recollect, they were made by me and at 

78 the time that this memoranda was made. ‘The interlinea- 

tions on the second page is in my handwriting and was made 

at the time and date which is set forth in the said memorandum. 

As far as I can now recollect, the paper is now precisely the same as 

when I first made it, with the exception of some writing and erasures 
on the back. 

Q. 8. Refreshing your memory from that paper, state fully what 
was said between you and W. B. Werden relating to their continu- 
ing the manufacture of mowers or otherwise carrying out the agree- 
ment between them and Mr. Graham of Nov. 25, 1865. 

Defendants’ objection to Q. 3 repeated. 

A. I can’t remember the date of the agreement, but I had in my 
possession a contract between them, the contents of which I do not 
now particularly recollect. It would be necessary for me to look at 
such contract in order to refresh my memory. Assuming that the 

agreement referred to is the agreement I then had in relation 
379 to said agreement, the conversations which I had were sub- 
stantially as follows: 

I went to W. b. Werden September 11, 1869, and asked him what 
he was going to do about Graham’s machine. He (Werden) asked 
me why Graham did not come himself; that he (Graham) knew all 
about the matter, and it was none of Graham’s business what he was 
going to do about it; that it was none of his d—d business how 
many machines were made the next year or whether he made a 
single one for the next five years. Said Werden said to me he would 
not give a d—n for advertising ; that Graham had it all his own 
way, and that Graham could have advertised if he (Graham) saw fit. 
The substance of the next conversation I had with said Werden 
was, September 13, 1869, as follows: 1 notified Werden, by request 
of Graham, that he must commence work on the 15th of October 

following. Said Werden told me that Graham might kiss 
380 his —:; that he would do as he d—d pleased ; that he wouid 
not build one hundred machines the next vy wr and would 
not, perhaps, build any; that Graham was the captain. I had 
another conversation with said Werden Se ptember 14,1869. I went 
to said Werden and demanded letters patent of him, at the request 
of Graham. Werden said he would not give them up, because Gra- 
ham had no right to them. I also notified Werden that in conse- 
quence of his fi failure to perform his part of the contract in the past 
and of his declaration that he (Werden) would not fulfil his contract, 
that said contract was deel: am at an ona by me, as the attorney for 
Mr. Graham. Thereupon Werden said that Graham might go to 
h—l1 and help himself. Werden said he did not care what Graham 
did, and that Graham might go on and get up another company ; 
that he did not care what Graham did. That is substantially tie 
conversations I had with Mr. Werden. 
081 Q. 9. Look at this paper now shown you, dated November 
25, 1865, signed by A. B. Graham, W. B. Werden, & C. A. 
Werden, and witnessed by J. E. Clarkson, and state whether or not 
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it is the agreement which you had at the time of your conversations 
with Mr. Werden, to which you referred in your last answer. 

A. Yes,sir; it is the same agreement. 

Q. 10. Did Mr. Werden express a willingness in any of those con- 
versations to go ahead in the manufacture of the machines under 
that agreement or otherwise to carry it out on their part? 

A. No, sir; never in any conversation that I had with him did he 
express a willingness or intention to carry out said agreement, but 
he invariably expressed himself to the contrary. 

Q. 11. Did you tell Mr. Werden at the time you first went to him 
that you were acting as attorney for Mr. Graham in reference to the 
matters above mentioned ? 

A. Yes, sir; I think I did. He was certainly aware of it. 


Cross-examination by Mr. OrFiE.p, of counsel for defendants: 


ty , 


O82 NX Q.1. Which Mr. Werden did you have all of these al- 
le ced conversations with ? 

A. With William B. Werden. 

X Q. 2. Did you have the conversations on the dates indicated in 
your memorandum exhibit, namely, Sept. llth, 15th, 14th, 15th, 
and 16th, 1869? 

A. Yes, sIr. 

X Q. 3. How did you happen to have five conversations with Mr. 
Werden when the whole matter seems to have been gone over com- 
pletely in the first one of Sept. llth? What occasion was there for 
the other four ? 

A. I went there the first time and each subsequent time at the 
special instance and request of Mr. Graham and had the conversa- 
tions with W. B. Werden. 

X Q. 4. Was anybody present at these five conversations ? 

A. I do not remember, but think the conversations, were most of 
them, if not all, were had in his store, and when I went to see him 
[ think I usually called him aside and talked with him. 

X Q. 5. And as soon as you got through your talk with W. B. 

Werden you would go right back to your office and write 
383 down what you recollected that he said to you, or such por- 
tions of it as you thought best ; is that it? 

A. After having the respective conversations with him I went 
directly back to my office and immediateiy put down in substance 
and generally the exact words that Mr. Werden said to me on those 
respective occasions, and there is nothing in the memoranda of said 
conversations which I put down, because I thought it was best to do 
so for the simple reason that the Werdens and I have always been 
friends, both before these conversations and since that time; I have 
done business for both of them, more or less, for quite a number of 
years past. 

X Q. 6. Then you do not claim that this memoranda exhibit 
contains the entire five conversations you had with W. Bb. Werden, 
but only choice and appropriate selections whick you thought would 
be favorable to your client, Mr. Graham ; is that it? 
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A. Ido not claim that it contains the five entire conversations, 
but I do claim that it contains the entire substance of the five 

384 conversations, and that it does not contain choice selections 
from such conversations because Mr. Graham was my client, 

and the insinuation by counsel that the memoranda contains choice 
selections from such conversations is absolutely and wholly untrue. 

X Q. 7. You don’t pretend, in your memoranda exhibit, to give 
your language or your part of those conversations, but only your 
chosen selections from what you recollected Mr. Werden’s saying to 
you ? 

A. No, sir; I do not pretend to give my language or my part of 
the conversations in that memoranda. ‘There are certain parts of 
my language to Mr. Werden ané@an account of certain acts I did in 
that memoranda. ‘There is nothing in it that is either chosen or 
selected, but all that is contained in it is absolutely true in substance, 
and the language there which purports to have been used by Mr. 

Werden is substantially if not literally the language he used. 
X Q. 8. This paper indicates that you had your first conversation 
with Mr. Werden Saturday, Sept. 11, 1869. Did you have 

085 more than one conversation with him upon that day? 

A. I can’t recollect; I didn’t make note of it. 

X Q. 9. Then you base your entire recollection of the five con- 
versations you had with Mr. Werden as to substance and reliability 
upon this memorandum exhibit? 

A. Yes, sir; of course, there are many other things whieh are 
coming back to my recollection under this cross-examination. I 
now remember distinctly that Mr. Graham was invariably in ny 
office, when I went to see Mr. Werden, without exception, and he 
remained in the office until my return from every conversation | 
had with Mr. Werden. 

X Q. 10. Did any of these five conversations with Mr. Werden 
occur on Sunday ? 

A. I can’t recollect without referring to the memoranda, and it 
might be doubtful then. 

X Q. 11. Have you no independent recollection as to whether Mr. 
Graham was in your office on Sunday, and whether you, at his re- 
quest on that day, went to Mr. Werden and had one of these five 

conversations ? 
386 A. No, sir; I have not. I know that Mr. Graham for per- 
haps a year was frequently in my office—both Sundays and 
week days. 

X Q. 12. Mr. Werden claimed to you in those conversations that 
he had lived up strictly to the letter of the contract with Graham, 
and proposed to do so in the future, did he not? 

A. No, sir; he never did; but, as I recollect now, he refused ab- 
solutely to perform what Mr. Graham claimed was his (Werden’s) 
part of the contract. | 

X Q. 13. In looking over this alleged memoranda in which you 
have sworn that you put down either the exact language or the 
substance of the language of W. B. Werden I find that you have 
written this statement as having been made by him: “ That they 
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had lived up to the letter of the contract and still proposed to do so 
in the future.” Can you explain the apparent discrepancy between 
your last sworn answer and the alleged report of the statement of 
W. B. Werden, as shown by this exhibit ? 

A. There is no discrepancy. 

X Q. 14. You have no explanation to make, then, having 
387 = your attention called directly to your sworn answer and the 
quotation from this memoranda exhibit ? 

A. Simply what I stated before; that W. B. Werden refused to 
carry out his part of the coutract, as Mr. Graham understood it. 

X Q. 15. In some one, if not in all, of those conversations Mr. Wer- 
den claimed that Mr. Graham had not lived up to his part of the 
agreement, but had violated it in several respects and had cost him 
and his brother a large amount of money, didn’t he? 

A. I recollect Mr. Werden saying (without referring to the memo- 
randa) that Graham had cost them quite a sum of money—substan- 
tially that. 

X Q. 16. Do you wish the court to understand that you have no 
indepe ndent recollection, outside of this memorandum exhibit, as to 
whether Mr. Werden claimed to you that Graham had violated his 
part of the contract ? 

A. I have no independent recollection about this. I havea gren- 
eral impression of having had other conversations with Mr. Werden, 

but not at the instance or request of Mr. Graham. 
o58 X Q. 17. If Mr. Werden had made any such statement as 
that during any one of those five conversations you would not 
have failed to put it down in this memorandum exhibit, would 
you—that is, that Mr. Graham had not lived up to his part of the 
contract ¢ 

A. All that I can remember in relation to these five conversations 
is contained in this memorandum exbibit,and that is, In substance, 
correct. I have ho ine pendent recollection of sald conversations, 
except as contained therein. All that I can do now in relation to 
said conversations is to swear that the memoranda is true in sub- 
stance. 

X Q. 18. Mr. Werden might have made this statement to you as 
to Graham’s violating his contract at one of these five conversations 
and you not have put it in the memoranda ? 

A. I repeat that I have no independent recollection outside of the 
memorandum containing these alleged conversations, and that said 
memoranda contains all, in substance, of each of said conversa- 
tions. 

X Q. 19. Question repeated. 
o5y A. As last before. 

X Q. 20. Do you refuse to answer this question in any 
other way than your last reply ? 

A. No; I do not refuse to answer it any other way, for the simple 
reason that I cannot answer it any other Way ; that the memoranda 
of said conversations in substance is true and contains substantially 
all of said conversations that occur-ed at the time. ‘That is all I can 
say in relation thereto. 
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X Q. 21. Might not Mr. Werden have stated at one of those con- 
versations that Graham had not fulfilled his part of the contract? 
Please answer the question yes or no. 

A. If he did so state it is contained in the memoranda of the con- 
versation. After the lapse of ten years I cannot recollect, outside of 
the memoranda of said conversations, what Mr. Werden might or 
might not have said. 

X Q. 22. You have read and examined this memorandum to-day, 
have you not, and your entire testimony in all of your answers was 
taken and quoted from this memorandum while in your hands be- 

fore you to-day, was it not? 
O90 A. I have had the memoranda in my hands. I have read 
and examined it today. My answer to Q. 8 was quoted sub- 
stantially from the memoranda, but I did not quote the entire mem- 
oranda. 

X Q. 23. Do you know whether or not this memorandum exhibit 
from which you quoted contains the statement by Werden that 
Graham has not lived up to his part of the contract ? 

A. I don’t recollect without looking at the memoranda. 

X Q. 24. Is your recollection of the contents of this memoranda 
so feeble and uncertain that you cannot recollect its statements when 
your attention is called specifically to them within a few moments, 
to-, after you have read and examined the memoranda ? 

A. No, sir. 

X Q. 25. If your recollection is not of that character what pre- 
vents you from stating whether you recollect if this memoranda 
which you have just read and examined contains this statement of 
the failure of Graham to perform his part of the contract, and 

explain to the court, if you can, how you can _ recollect 
391 to put down the exact language or substance of your conver- 
sation with a party and how you can fail to recollect a por- 
tion of such conversation after having just read the memoranda of 
such conversation and having vour attention called especially to 1t? 

A. That question is so extremely metaphysical that I am unable 
to explain it on any principal of philosophy, either to the court or 
to the counsel, and for a further reason, so far as I can explain, 
neither the gentleman nor the court can quote verbatim either his 
question or the answer I have made to it. As long as I have no in- 
dependent recollection outside of the memoranda, I will not testify 
to anything but what is contained in the memoranda and while it 
is before my eyes. 

X Q. 26. Can you explain on any principle of philosophy how you 
van recollect to write down the exact language and substance of a 
conversation at your office had with a party at some other place 

and yet fail to recollect whether what you have written 
392 down contains substantially a certain statement, having but 

a few moments before read, examined, and quoted from the 
conversation so written down ? 

A. I cannot explain upon any principle of philosophy either the 
laws of recollection or memory, for the reason that they have never 
yet been explained. I wish simply to repeat that I cannot answer 
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any questions put to me by counsel and do not wish to testify to 
anything in relation to such memoranda without I have the same 
before my eves. 

X Q. 27. You testified on behalf of this same complainant, at Wau- 
kegan, in August last, in regard to the same subject-matter of this 
memoranda and your five interviews with W. B. Werden, did you 
not, in a suit then pending in the circuit court for the eastern dis- 
trict of Wisconsin ? 

A. I did. 

X Q. 28. Have you any better or poorer recollection now than 
you had then of this subject-matter last referred to? 

A. Not as to these conversations. 
oO X Q. 29. You had this memoranda exhibit before you and 
referred to it at the time you then gave your testimony ? 

A. I had. 

X Q. 30. At the time you gave your testimony as aforesaid you 
went outside of this memoranda exhibit and gave several alleged 
remarks and statements made by W. B. Werden at these different 
conversations and not contained in this memoranda exhibit—swore 
to them at that time as statements made to you by W. b. Werden. 

A. Possibly I did, but I’ gave the substance of the conversations 
as I then recollected them. -I did not refer to the memoranda so 
closely then as have to-day,and I have a general recollection of 
having many other conversations with Mr. Werden. 

X Q. 31. Did you or did you not state in your testimony at 
Waukegan last August that Werden claimed on one of these con- 
versations that Graham had not lived up to his part of the con- 
tract ¢ 

A. I don’t recollect distinctly ; might possibly have stated 
004 that Werden in some of his conversations stated that to me. 

X Q. 52. Don’t you know that in your testimony in August 
last no other conversation was referred to be either you or complain- 
ant’s counsel but those referred to in this memoranda exhibit ? 

A. I do not recollect distinctly. ‘The intention there was to give 
my testimony the substance of said five conversations. 

X Q. 33. Was it your custom in 1869 or at any other time when 
you interviewed different parties, at the request of your clients, to 
keep a record of such interviews upon legal cap from day to day and 
finally sign it as counsel, or did you ever do it before the instance 
shown in this memorandum exhibit? 

A. It was not my custom then or now to keep memoranda of con- 
versations, and there are only a few instances in which I have kept 
memoranda of conversations, and then only at the instance and 
request of the client. 

Redirect examination by Mr. BANNING: 
R. D. 1. In one or two of your answers in cross-examination you 
have stated that Mr. Werden absolutely refused to perform 
395 what Graham claimed was his-part of the contract. Do you 
now remember what Graham claimed the Werdens were bound 
to do as their part at that time? 


Bll 
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Defendants’ counsel objects as incompetent. 


A. I have a general impression that Mr. Graham claimed that 
the Werdens’ part of the contract was to advertise the machines, to 
put them on the market by advertising them, and that they were 
to manufacture a certain number yearly. 


JAMES B. WELCH. 


The witness claims fees for one day’s attendance and milage from 
Waukegan to Chicago (36 miles), $5.10, paid by complainant’s coun- 


sel. 
CoMPLAINANT’S Exuisit Bitu. Fred. C. Hale, Notary Public. 


STATE OF ILLINOIS, | 
Cook County, j 


Ss . 


In the Superior Court thereof. 


To the honorable the judges of the superior court of Cook county, in 
chancery sitting: 
Humbly complaining, shows unto vour honors your orator, 
096 Alvaro B. Graham, of the city of Chicago, county of Cook and 
State of lilinois— 

That in the year 1863 and afterwards your orator invented certain 
new and useful improvements in harvesters, for which letters pat- 
ent of the United States in due form were granted and issued as 
follows: ) 

No. 67041, dated July 23, 1867, to your orator, as assignor to him- 
self and William B. and Cyrus A. Werden; No. 74842, dated Feb- 
ruary 11, 1868, to vour orator; No. 76346, dated April 7, 1868, to 
your orator, and No. 87061, dated March 9, 1869, to your orator, and 
the said letters patent, some of them, have become and are of great 
value. 

That before obtaining any of said letters patent, to wit, on the 
25th day of November, 1865, your orator, being wholly without 
means, entered into an agreement in writing with William B. and 
Cyrus A. Werden, of Wauk-an, Illinois, for the purpose of having 
said patent mowing and reaping machines manufactured and sold 
in the market, which agreement was recorded in the Patent Office 

at Washington on the 28th day of Mebruary, 157, Liber M!?. 
097 ~=page 297, and a copy of which is hereto attached and madea 
part of this bill, marked “ Exhibit A.” 

That, in pursuance of said agreement, your orator, on the said 25th 
day of November, 1865, signed and delivered to the said William 
B. Werden and Cyrus A. Werden an instrument in writing, purport- 
ing to be an assigument to your orator and the said William B.and 
Cyrus A. Werden of the full and exclusive right to said invention, 
and of all improvements made by your orator, as fully set forth and 
described in the specification which he had previously prepared and 
executed preparatory to the obtaining of letters patent therefor, 
which assignment was recorded in the Patent Office, at Washington, 


~<cy ; 
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on the 5th day of December, 1865, in Liber Z 7, page 403, and a copy 
of which is hereto attached and made part Of thls iil, marked ” lUx- 
hibit B,” and that said instrument being recorded as aforesaid, the 
said letters patent No. 67041 were issued to your orator and t 

William B. and Cyrus A. Werden jointly,as above mentioned. 
398 That afterwards, to wit,on the 27th day of April, A. D. 
1578, the said Willtam B. and Cyrus A. Werden signed and 


’ 
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le iivered to one ( harles ( olahan an TSstruly iv 10) writing, purport- 


ing to sell and assign to the said Colahan, his heirs, assigns, and legal 
repre St ntatives, cl shop right Or Lice nse to manufacture the said it} 
vention described and claimed in said patent No. 67041, a copy ol 
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27th day of August, 1869, the said William B.and Cyrus A. Werden 
agreed with your orator that said agreement should be considered 
at an end, and the same was then and there declared vacated, an- 
nulled, and forever ended by all the parties thereto, and that the 

said William Bb. and Cyrus A. Werden then ceased to manu- 
401 ‘facture and sell said reaping and mowing machines and have 

never since being engaged in the manufacture or sale thereof 
or had any interest in said patents under said contract or otherwise. 

That the said instrument of the 25th of November, 1865, purport- 
ing to be an assignment under which the said patent No. 67041 was 
issued to your orator and the said William B. and Cyrus A. Werden 
jointly, as above mentioned, was and is null and void and insufh- 
cient in law to vest the title to said invention or to said patent No. 
67041, or any part thereof or interest therein, in the said William B. 
and Cyrus A. Werden; that the sole consideration for said instru- 
ment was theagreement of the said William B. and Cyrus A.Werden 
to proceed with and continue the manufacture and sale of the said 
reaping and mowing machines, as above mentioned, and that your 
orator never received any other consideration therefor; that by reason 
of the said failure and refusal of the said William Bb. and Cyrus A. 
Werden to carry out said agreement on their part, and of the subse- 

quent agreement declaring the same at an end, the considera- 
402 ‘tion for said instrument wholly failed, and said instrument 
became null and void and of no force or validity whatever. 

That until recently the said William B.and Cyrus A. Werden have 
consented to and acquiesced in the discontinuance of said agree- 
ment as aforesaid, while all the time your orator and the said Hugh 
Graham have been at great trouble and expense in reference to said 
inventions and patents, and that, by reason of such aequies-ence as 
well as on account of their continuing failure and refusal to carry 
out said agreement on their part, the said William B. and Cyrus A. 
Werden and each of them are and in equity ought to be now 
stopped from asserting or claiming any title or interest whatever in 
or to said patents or either of them. 

That by the sale of said shop right or license to the said Charles 
Colahan, for the proceeds of which or any part thereof they have 
never accounted to your orator, the said William B. and Cyrus A. 
Werden so violated the terms of the agreement above mentioned as 

to entitle your orator to a re-cission thereof and to a reassign- 
403 ment of whatever title or interest they or either of them now 
have or claim to have in said patents or either of them. 

That the said Charles Colahan and the said Cyrus H. and Leander 
J. McCormick and each and every of them purchased said shop 
rights or license above mentioned with full notice and knowledge 
that said agreement between your orator and the said William B. 
and Cyrus A. Werden had been long since discontinued and ended, 
and that the said William B. and Cyrus A. Werden had no title or 
interest whatever in or to said patent No. 67041 or right or power 
to grant said shop right or license, and that your orator was the sole 
and exclusive owner of said patent. 
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That the said William B. and Cyrus A. Werden have never had 
any title or interest in said patents or either of them since the dis- 
continuance of said agreement as aforesaid. 

That your orator then became the sole owner of said patents and 
entitled to a reassignment of whatever interest they ever had or 
claimed to have therein ; that, instead of making such reassignment, 

as In equity they ought to have done,the said William B. 
104 and Cyrus A. Werden, although often requested, have wholly 

neglected and refused so to do, and, claiming to have some in- 
terest in said patents and each of them, now seek and endeavor in 
various ways and witha wrongful and malicious intent and purpose 
to embarrass and frustrate the operations of your orator and the said 
Hugh Graham thereunder, and to cloud their title thereto, to the 
irreparable injury of your orator in the premises. 

In consideration whereof, forasmuch as your orator is without 
adequate remedy in the premises save in a court of equity, where 
matters of this nature are properly cognizable and relievable— 

To the end, therefore, that the said William Lb. Werden and Cyrus 
A. Werden, Cyrus H. McCormick, and Leander J. McCormick, whom 
your orator hereby makes defendants to this bill, may answer the 
premises, but without oath, their oaths being hereby expressly waived 
inder the statute, that the said contract and assignment of the 25th 
of November, 1865, may be cancelled, rescinded, and declared null 

and void and forever at an end, and the said William B. 
405 and Cyrus A. Werden required to assign to your orator any 

and all rignt, title, and interest which they or either of them 
have or claim to have in, to, or under said letters patent No. 87041, 
No. 74342. No. 76346. and No. 87561 or any of them: that the said 
William B. and Cyrus A. Werden and each of them may be en- 
joined, as well preliminarily as perpetually, from asserting or claim- 
ing any right, title, or interest in, to, or under said letters patent or 
any or either of them, but the said shop right or license to the said 
Cyrus H. and Leander J. MeCormick may be set aside and declared 
to be fraudulent and void and of no further force or validity what- 
ever as against your orator, and that your orator may have such other 
and further relief in the premises as may be agreeable to equity and 
good conscience and as to your honors may seem meet— 

May it please your honors to grant unto your orator the writ of 
injunction, issued out of and under the seal of this honorable court, 
restraining and enjoining the said defendants, William b. Werden 

and Cyrus A. Werden, and each of them from asserting or 
406 claiming any right, title, or interest in, to, or under said let- 

ters patent No. 67041, No. 74542, No. 76346, and No. 87561 
or any or either of them or from interfering in any manner with 
your orator and the said Hugh Graham in reference thereto, and 
the people’s writ of subpeena, issued out of and under the seal of this 
honorable court, directed to the said William b. Werden, Cyrus A. 
Werden, Cyrus H. McCormick, and Leander J. McCormick, defend- 
ants, commanding them and each of them to be and appear in this 
honorable court on the first day of the next term thereof, then and 


156 CYRUS H. MCCORMICK ET AL., &C., VS. 


there to answer tl 


7 } 
‘ree as may be made agalnst them. 


e nremist - and LO stand to and abide by such order 


] ] . e 7 _ > 
And your orator will ever pray, ete. 


ALVARO B. GRAHAM. 
BANNING & BANNING, 


Solicitors ive Compl t. 


« 


“ Exuipit A.” 


Chis indenture, made and entered into this twenty-fifth day ot 
Nove m bi cs A. 1). LSOo, between Alvaro 3. Graham, of the 

107 county of Lake and State of Illinois, party of the first part, 
| William B. Werden, of county and State aforesaid, and 


‘ , . } ’ > } ] ' 4 . a? 
(_yrus A \\ erden,. of the county ol Berkshire and State ol Massachu- 


setts, party of the second part, witnesseth : 

That whereas the said party of the first part has invented a Coln- 
bined reaping and mowing machine, known and ealled the “ Cham- 
pion machine,” for which invention an application is about to be 
made to the Patent Office, at Washington, D. C., for letters patent; 


} . ] . ] 4 |  &. " . : } — ] ] rt , 7 
and whereas the said party of the first part 1s desirous thatthe party 
. } } } j i ae he > F } . ne 
oft the second pal all engvac i the manutacture of said machines: 
Now. Lier lore, Lie Pare or tie rst par pherebpy covenants and 
' *,% : 4 j | } } : — " ° ? 
agrees to and With Ut! ) party of the second part that the party ol the 
’ 17 ’ : 7 7 “a . . ‘ 5 
‘ > " .* ’ +)? ‘ 
second part shait and may have the execiusive Tight to Mmanu- 
P ‘ " * 4 & } . 4 
macture and sell Sald machines according to the present model 
4 : ‘ : ’ | + . j ‘ a ‘ * - ; 
and with Improvements thereon and thereto as the party Oo] the 
. } } ; . , 
first par may become hereatter the inventor ol and entitled by 
| ’ ? ° . ° 
iaw to tetters patent Lhnereior prior to the termination = ol] 
| 
+} " ’ : ‘ ] ] ; 1] ; } 
LOS LOIS contract. whic] Sald right shait continue and be in 
| y* +» , i] -_ ] iD ’ ? i} ] 2 ‘ j +f t ] 
roree TTON Lne date hereor titi the pa ent about oO poe ap- 
Be | . . f . j } ¥ i e 
piled ras aforesaid shall become of no effect by lapse Oo; time: 


‘ 
Provided however, ‘That in Cust alt) \ patent Miay be obtained 
for said machine or for any improvements thereon or thereto by the 
said party of the first part territorial and shop rights to use the same 


» | le] ] ; . Bees | 44 a 274 a _— 
may ve soid ana granted Dby\ the parties nereto as 18 hereinafter 


And thie SA] party ¢ j the first part furths r covenants and agrees 
° } ! 7 

| : id part that he will protect 

and save harmless t] said party of the se cond part against any and 
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every claim which any party or parties may make in and to the 
; t , ? r.yy } | ' , ‘ , ’ . it 7 
rioht OF manuract & aildid Salt Of sald machines by reason ol any 


agreement or contract made with the said party of the first part 
prior to the making and delivering these presents. 

And the said party of the first part further covenants and agrees 
to and with the said party of the second part that before letters 
patent shall be 1 d { 1 invention he will make such neces- 

sary and propel onment thereof to to the said party of 
LOY tne second part that (j prerte an may ail) shall be issued to 


} 
the parties he reto jointly, g1\ Ine to them an equal undivided 
cverest ther Wm. ana ll case the sald parby of the first part 


ee ee 
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shall hereafter invent any improvements upon the present model 
which may be patented he shall, before obtaining letters patent 
therefor, make such necessary and proper assignment thereof to 
the said party of the second part that the patent therefor may and 
shall issue to the said parties hereto jointly as aforesaid, and that 
the party of the second part shall have the right to use said subse- 
quent invention in and about the manufacture and sale of said 
machine during the time this contract shall be in force exclusively : 
Provided, ‘That the party of the second part shall have no interest in 
any invention of the said party of the first part after this contract 
shall cease to be in force by any reason whatever. 

And the party of the first part further covenants and agrees to and 
with the party of the second part that he will work for the party of 
the second part in and about the manufacture of said machines and 

the repa-ring (if required) of the same by the second party, 
410 —_—ipaying therefor such wages as is received at the time by first- 

class mechanies in this city, so long as the party of the second 
part may desire his services in the business of said manufacturing 
and repa-ring, and that he will devote his time entirely to said —. 

And In consideration of the covenants and agreements of the said 
party of the first part the said parcy of the second part covenants 
and agrees to and with the said party of the first part that they will 
manufacture for sale and sell the same, if they can, fifty of said 
stilt the coming season, the said second party being at the whole 
of the expense of manufacturing and selling the same, and the profits 
arising from the sale of said machines, after deducting the expenses 
and losses (if anv), LO be equally divided b Lween sald individuals 
interested in said profits—that is to say, each receiving one-third of 
said profits; and the said party of the second part further covenants 
and agrees to and with the said party of the first part that they will 
manufacture for the season of 1867 and each succeeding year one 
hundred machines before mentioned upon the same conditions 


before mentioned, and the profits arising therefrom to be 
41] divided in like manner, and if the business should warrant 


and the second party so agree to build an excess over one 
hundred of said machines in any one year, then and In that event the 
said party of the first part is to pay to the said party of the second 
part eight per cent. interest annually on third of all such capital as 
shall be necessary and used by said party of the second part in the 
business aforesaid in manufacturing said excess and sclling and re- 
pairing done in said business on said excess. 

And it is mutually agreed between the respective parties that no 
sale of any part or right of said invention shall be made b ye ithe Tr 
party without the written consent of all the others, and when any 
shoes are nade the profits arisi iy the ‘refrom shall be divided as be- 
fore canoes asin case of any other profi ts 

And it is further covenanted and agreed between the respective 
parties that the said business of manufacturing, repairing, and sell- 
ing said machines as aforesaid may at any time hereafter be discon- 
tinued by a majority of the individuals to these covenants by giv- 
ing ninety days’ notice to the other of their intention so to do, 
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provided the said party of the second part shall, before 
412 the time of discontinuance, assign to the said party of the 

first part, in due form of law, any and all right, title, and in- 
terest which the said party of the second part may at the time have in 
and to said invention for said machines and any improvement thereon 
and thereto made by the said party of the first part and coming 
within the terms of this contract by virtue of. any patent or patents 
or otherwise. 

And the said party of the second part further covenants and 
agrees to and with the said party of the first part that they will pay 
to the said party of the first part one-third of the net profits real- 
ized from the said business of manufacturing, repairing, and selling 
said machines over and above the actual cost of manufacturing, re- 
pairing, and selling the same and losses sustained and suffered of 
any and all kinds whatsoever and over and above all actual and 
necessary expenses Incurred in relation thereto, and that upon the 
first day of January of each and every year or immediately there- 
after a complete settlement of the business shall be had and deter- 
mined. 

And it is further agreed and understood between the respective 

parties that in case a patent is not obtained for said machine 
113 this agreement Is to become of no effect, and it is also further 

covenanted and agreed between the respective parties that 
for all the time in which the said party of the second part shall be 
actually and necessarily engaged manufacturing or selling any of 
said machines the same compensation shall be paid to the said 
party of the second — as is paid to the party of the first part for 
services so rendered ; said amount to be paid out of the receipts. 

And it is further covenanted and agreed between the respective 
parties that the covenants and agreements herein contained shall ex- 
tend to and be obligatory upon the heirs, executors, administrators, 
or assigns of the respective parties hereto. 

Witness our hands and seals the day and year first above written. 

A. B. GRAHAM.  [seat. 
W. B. WERDEN. |seat. 
C. A. WERDEN. — [sEAt. 


Signed, sealed, and delivered in presence of— 


J. E. CLARKSON. 
“ Exurpit B.” 
Assignment. 

[5. A. B. G., Nov. 25, 1865. 5.) 
Whereas Alvaro b. Graham, of Waukegan, in the county 
414 of Lake and State of Illinois, has invented a new and im- 
proved grain and grass harvester, for whieh he is about to 

make application for letters patent of the United States ; 

And whereas Alvaro B. Graham and William B. Werden, of Wau- 
kegan, in the county of Lake and State of Illinois, and Cyrus A. 
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Werden, of Pittsfield, in the county of Berkshire, in the State of 
Massachusetts, have agreed to purchase from Alvaro B. Graham 
aforesaid all the right, title, and interest which he has or may have 
in and to the said invention in consequence of the grant of letters 
patent therefor, and have paid to him, the said Alvaro B. Graham, of 
Waukegan, in the county of Lake and State of Illinois, the sum of 
one dollar, the receipt of which is hereby acknowledged : 

Now, this indenture witnesseth: That,for and in consideration of 
the said sum to him paid, he-has assigned and transferred and does 
hereby assign and transfer to the said Alvaro B. Graham and Wil- 
liam b. Werden, of Waukegan, in the county of Lake and State of 
[llinois, and Cyrus A. Werden, of Pittsfield, in the county of Berk- 

shire, in the State of Massachusetts, the full and exclusive 
415 ~—s right to said invention of al! the improvements made by him 

as fully set forth and described in the specification which he 
has prepared and executed preparatory to the obtaining of letters 
patent therefor: 

The same to be held and enjoyed by the said Alvaro B. Graham 
and William b. Werden, of Waukegan, in the county of Lake and 
State of Illinois, and Cyrus.A. Werden, of Pittsfield, in the county 
of Berkshire, in the State of Massachusetts, for their own use and 
behoof and for the use and behoof of their legal representatives, to 
the full end of the term for which said letters patent may be granted, 
as fully and entirely as the same would have been held and enjoyed 
by him if this assignment had not been made. 

[n testimony whereof he has hereunto set his hand and affixed 
his seal this 25th day of November, A. D. 1565. 


ALVARO B. GRAHAM. [a. s.] 


Sealed and delivered in the presence of— 
JOHN E. CLARKSON. 
D. N. BARKER. 


416 “ Exuieit C.” 


WAUKEGAN, ILL., April 27, '78. 

This memorandum of agreement, made between Chas. Colahan, of 
Cleveland, Ohio, and W. B. Werden & Cyrus & A. B. Graham, of 
Waukegan, IIl., witnesses : 

The Werdens, being the owners of an interest in the invention of 
said A. B. Graham, do hereby sell and assign to said Charles Colahan, 
his heirs, assigns, and legal representatives, one shop right to manu- 
facture the said invention, and also as shown and described in patent 
number 67041, dated July 23d, 1867, for the full term of said patent 
of the said A. B. Graham, for the sum of fifty dollars, the receipt of 
which is hereby acknowledged ; and it is further agreed that should 
said Werdens, within thirty days from date hereof, offer and be pre- 
pared, by virtue of their ownership in said invention, to sell and 
transfer unto said Colahan the full and exclusive right in said in- 
vention and patent for one hundred and fifty dollars in addition to 
the am’t paid for said shop right, and the said Colahan shall accept 
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and pay the said am’t, the said Colahan shall own all, or if 
417 said Colahan should refuse to accept said offer for the whole 
of said invention as above, then said shop right as above shall 
be void. 
WM. B. WERDEN 
CYRUS A. WERDEN, 
By W. Bb. WERDEN, 
His Attorney-in- Fact. 
CHAS. COLAHAN. 
Witness : 
FY. H. WERDEN. 


“Exuisitr D.” 


Winereas A. B. Graham did make certain improvements 1n har- 
vesters, and a patent was issued by the United States bearing date 
July 23rd, 1867, and numbered 67041, and said patent was issued 
to said A. B. Graham and W. b. Werden & Cyrus A. Werden, of 
Waukegan, Lake Co., Ills.; and whereas said W. B. Werden did 
assign and sell for himself and said Cyrus Werden one shop right 
in said invention & pate nt, as therein shown & described, unto Chas. 
Colahan, of Cleveland, Ohio, and unto his legal assigns and legal 
representatives ; and whereas Messrs. C. LH. WV Lu. Zz Met ‘ormick, 
of Chicago, Ills., are desirous of owning and using said shop 

right: 
418 Now, this indenture witnesseth: That for and in considera- 
tion of htt, dollars, paid to me, the receipt of which ts he reby 
acknowledged, I, the said Chas. Colahan, do hereby sell, assign, and 
set over unto said McCormicks all my right, title, and interest in 
sald patents as acquired by virtue of a certain agreeine ht «x purchase 
of said Werdens, dated April Zi, 1575. 
Chicago, Ills., Ap’l 29, 1878. 


CHAS. COLAHAN. 

Endorsed : Filed Sept. 9, 1879. Jno. J. Healey, clerk. 
STATE OF ILLINOIS, } 

Cook County, f°" 
CoMPLAINANT’S Exuipit Answer. Fred. C. Hale, Notary Public. 

Superior Court of Cook County. In Chancery. 
ALVARO B. GRAHAM 
i's. 
WILLIAM B. WERDEN, Cyrus A. WeErRDEN. Cyrus H. McCormick, 
and LEANDER J. McCormick. 


The joint and several answers of Cyrus H. McCormick and 
419 Leander J. McCormick, two of the said defendants, to the 
bill of complaint of Alvaro b. Graham, complainant. 


The defendants now and at all times saving and reserving unto 
themselves all and all manner of benefit and advantage of excep- 


PETER WHITMER, ADM’R, &c¢. 161 


tion which can or may be taken to the many errors, uncertainties, 
and other imperfections of — said compl: iinant’s said bill of com- 
plaint, for answer thereto, or to so much and such parts thereof as 
these defendants are advise it is material or necessary for them to 
make answer unto, answering, say— 

That they have no knowledge and claim no interest in any of the 
patents mentioned — referred to in said bill of complaint, except- 
ing patent No. 67041, granted to the said complainant and William 
B. Werden and C yrus 7 W erden, as assigiiees of the said com plain- 
ant, under date of July 25rd, A. D. 1867, and as to all the allegations 
of said bill respecting the issuing of such other patents, the assign- 
ment and transfer thereof, and operations thereunder these defend- 
ants bave no knowledge or information and cannot answer the same, 
upon belief or otherwise, but leave the said complainant to make 

proof thereof as he may be advised is proper. 
420 These defendants, further answering, admit, upon informa- 

tion and belief, that the letters pati nt of the United States 
were granted on the 23rd day of July, 1867, to the said complain- 
ant and William B. Werden and Cyrus A. Werden, as assignees of 
the said complainant, for a certain machine or improvements in 
mowing machines known by the name of the Champion machine, 
and these defendants, upon like information and belief, also admit 
that the devices named and covered by the said patent were or were 
claimed to be erst sons net peaneggeche ae, lainant. 

But as to the particular terms upon which the said complainant 
gave and transferred to the said William B and Cyrus A. Werden 
an interest in the said patent or in the said patented invention these 
defendants have no knowledge or information and cannot answer, 
upon belief or otherwise, and leave the complainant to make proof 
thereof as he may be advised is proper. 

These defendants admit that the patent so granted to the said 

complainant and the said Werden is the one referred to in 
42] the said bill of complaint as number 67041, of the date of 
July 25rd, 1867. 

The defendants, further answering, say that they are, and for 
many years have been, manufacturers of harvesting machines 
under the firm and name and style of C. H. and L. J. McCormick, 
doing business in the city of Chicago, in the county of Cook atore 
said; that as such manutacturers of harve sting machines they ‘wa 
been and still are interested in the patents and improvements re- 
lating to the said business, and that they have been at all times 
desirous of securing, by pr re hi: ise or ol the rwi the right to use inven- 
tions and improvements relating to the ope ration of harvesting ma- 
chines; that in the due course of their business the said patent 
number 67041 came under their observation as a patent relating to 
such machines; that lor Many years these defendants have pur- 
chased patents or the ris eht to use the patents ré lating to said busi- 
Less whenever the same promised or seemed LO promise any improve- 
ment upon the machines manufactured by them, in order that they 
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might be able to offer to the public the best harvesting ma- 
422  ~=chine of the kind manuf: tered by them in the existing state 

of the art; that in so doing they have purchased and paid 
for many patents or the right to use patents wholly worthless in 
themselves and which could not be and have not been made valu- 
able for any useful purpose in the manufacture of machines con- 
structed by them. 

These defendants, further answering, say that Charles Colahan, 
mentioned in said bill of complaint, has been for several years last 
past employed by them for the purpose of ascertaining the patents 
granted by the United States having relation to the harvesting ma- 
chines manufactured by them. 

To investigate the merits of the invention sought to be covered by 
such patents and to make purchase of such patents or rights under 
the same, that the said Charles Colahan, acting for and on behalf 
of these defendants, on the 27th day of April, 1878, purchased from 
the said Cyrus A. Werden and William b. Werden a shop right 
under said patent of July 25rd, 1867, numbered 67041 afore- 
said, and paid therefor to the said Werdens the sum of $50; 

that at the time of the said purchase the said Charles 
423 Colahan and the said Cyrus A. and William B. Werden en- 
tered into an agreement in writing, of date of April 27th, 1878, 
in and by which, after setting forth the sale and purchase of the 
shop right aforesaid, it was further provided and agreed that, should 
the said Werdens within thirty days from the date thereof offer and 
be prepared to sell and transfer unto said Colahan the full and ex- 
clusive right in the said invention and patent for $150, in addition 
to the amount paid for such shop right, and the said Colahan should 
accept and pay the said amount, the said Colahan should own all of 
said patent, and, if said Colahan should refuse such offer for the 
whole of said invention, then said shop right should be void, as by 
the said agreement bearing date the day and year aforesaid, referred 
to in said bill of complaint, will more fully and at large appear, and 
a copy of which said agreement is hereto attached, marked Exhibit 
A, and made a part of ‘this answer. 
These defendants, further answering, upon information and 
424 belief, state it to be true that the said Werdens did not offer 
and were not prepared to sell unto said Colahan the full and 
exclusive right in said invention and patent within the time men- 
tioned in said agreement, and signified to said Colahan their inability 
so to do, although the said Colahan was ready and willing at any 
and all times within the time therein limited to receive and pay for 
the same; that by reason of the said failure of the said Werdens the 
sale of the said shop right aforesaid became absolute and vested in 
the said Colahan, his heirs, assigns, and legal representatives, the 
right to use the said patented invention in accordance with the 
terms of the sale and conveyance aforesaid. 

These defendants, further answering, say that the said Charles 
Colahan afterwards and on the 27th “day of April, 1878, sold and 
conveyed to these defendants, by the firm name and style of C. H. 
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and L. J. McCormick, all his right, title, and interest in and to the 

said letters patent number 67041, and evidenced the same by an 
instrument in writing of the date last aforesaid, a copy of 

425 which is hereto attached, marked Exhibit B, and madea 
part of this answer. 

These defendants, further answering, state it to be true that 
neither the said Colahan, at the time of his purchase aforesaid from 
the said Werdens, nor these defendants, or either of them, had any 
knowledge or notice of any of the matters alleged in said bill of 
complaint or any other matter or thing in any manner impeaching 
the right of the said Werdens to grant to said Colahan the shop 
riglit mentioned in said conveyance made by them to said Colahan 
on the 27th day of April, 1878, aforesaid, nor had these defendants, 
or either of them, or the said Colahan any knowledge or notice of any 
private arrangement or understanding between the said complainant 
and the said Werdens by or under which the rights of the said 
Werdens in and to the said letters patent number 67041 were or could 
be 1n any manner Impaired or questioned as the same appeared 
to be in and by the said letters patent; that these defendants and 
the said Colahan relied upon the record title of the said patent in 

making the said purchase and upon the right and authority 
426 of the said Werdens, as joint owners with the said Graham in 

said invention, to grant licenses for the use thereof; and they 
further state and insist that they are purchasers of the said shop 
right for good and valuable considerations from the said William 
bh. and Cyrus A. Werden without knowledge or notice of any matter 
or thing in the said bill of complaint alleged tending to detract 
from the right of the said Werdens to make good sale and convey- 
ance of said shop right, as hereinbefore set forth, and they claim the 
benefit of the said purchase, under the conditions aforesaid, upon 
the hearing of this cause, in the same manner and to the same ex- 
tent as though they had specially pleaded the same in bar to the 
relief sought in and by the said bill of complaint. 

These defendants, further answering, deny all and all manner of 
fraud, combination, and confederacy with which they are charged in 
and by the said bill of complaint, and any and all knowledge, in- 

‘formation, and relief as to any other matters and things in 

427 the said bill set forth, as herein specially set forth, stated, and 
referred to; and, having fully answered, they pray to be hence 
dismissed with their reasonable costs by them about their suit in 


this behalf most wrongfully sustained, «ce. 
CYRUS H. McCORMICK, 


LE -—R R J. McCORMIC kK, 
By JNO. N. JEWETT, Their Att'y. 


JNO. N. JEWETT, Sol’s & of Counsel for the MeCormicks., 
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“Exuipit A.” 


WAUKEGAN, ILLs., Ap’l 27, ’78. 

This memorandum of agreement, made between Chas. Colahan, 
of Cleveland, Ohio, and W. B. Werden and Cyrus — and A. B. Gra- 
ham, of Waukegan, IIl., witness-: 

The said We rdens, being the owners of an interest in the inven- 
tion of said A. B. Graham, do hereby sell and assign to said Chas. 
Colahan, his hei rs, assigns, and legal representatives, one shop right 
to manufacture the said invention, and also as shown and described 

in patent No, 67042, dated July 25d, 1867, for the full term 


128 of of said patent of said A. B. Graham, for the sum of fifty 
dollars, the receipt of which is hereby acknowledged ; and it 
is further agreed that should said Werdens within thirty days from 


date hereof offer and be prepared, by virtue of their ownership in 
said invention, to sell and transfer to said Colahan the full and 
exclusive right in said invention and patent for one hundred and 
fifty dollars, in addition to the am’t paid for said shop right, and 
the said Colahan shall accept and pay the said am’t, the said Cola- 
han shall own all, or if said Colahan should refuse to accept said 
offer for the whole of said invention as above, then said shop right 
shall be void. 
(Signed) WM. B. WERDEN. 
CYRUS A. WERDEN, 
By W. Bb. WERDEN, 
[Tis Att’ y-in- Facet. 
CHAS. COLAHAN 
Witness : 
FF. H. WERDEN. 


“ EXHIBIT B.” 


Whereas A. B. Graham did make certain improvements in 

429 harvesters, a nd a pat ent was issued by the United States bear- 

Ing date — 23d, ’67, and nut nbered 67041, and said ago 

issued to said A. B. Graham and W. 5. Werden and Cyrus Werden, 

of Waukegan, Ills.; and whereas said W. B. Werden did anal 

sell for himself and the said Cyrus Werden one shop right in said 

invention and pat nt, as therein shown ra deseribed, unto Chas. C‘ola- 

han, of Cleveland, Ohio, and unto his assigns & legal representa- 

tives: and whereas Messrs. C. H. & L. J. Met ‘ormick, of Chicago, I}1., 
are desirous of owning and using said shop right: 

Now, this indenture witnesseth: That, for and in consideration of 
fifty dollars paid to —,the receipt of which is hereby acknowledged, 
—,the said Chas. Colahan, do hereby sell, assign, and set over to said 
McCormick all my right, title, and interest in said patent as acquired 
by virtue of a certain agreement & purchase of said Werden, dated 
April 27, 1878. 

Chicago, Ill., April 29, 1878 

(Signed) CHAS. COLAHAN. 
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430 Endorsed: Filed this 15 day of October, 1879. Jno. J. 
Healey, clerk. 


STATE OF ILLINOIS, | 
County of Cook, °* | 


> $8 - 


I, Frederick C. Hale, a notary public in and for said county, do 
hereby certify that the writing contained on the fifteen (15) proceed- 
ing leaves of paper is a full, true, and exact copy of the bill of com- 
plaint and of the answer of Cyrus H. McCormick and Leander J. 
McCormick thereto in the suit now pending in the superior court 
of said county, in which Alvaro b. Graham is the complainant and 
William B. Werden, Cyrus A. Werden, Cyrus H. McCormick, and 
Leander J. McCormick are defendants. 

I have carefully compared said copies with the originals now on 
file in said suit. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 50th day of October, A. D. 1879. 

| SEAL. | FRED. C. HALE, 
Notary Public. 


431 UNITED STATES OF AMERICA, 
Northern District of Illinois: 


[, Frederick C. Hale, a notary public within and for the county 
of Cook and State of Illinois, residing at Chicago, in said State and 
district, do hereby certify that the foregoing depositions of Alvaro 
b. Graham (recalled), Samuel I. Bradbury, and James B. Welch 
were taken before and by me, by agreement of parties, on the 21st 
and 25th days of October and the 5th and 7th days of November, 
1879, at the office of Messrs. Banning & Banning, in Chicago; that 
each of the said witnesses was by me duly sworn to testify the truth, 
the whole truth, and nothing but the truth in said cause, and his 
deposition was by me reduced to writing by questions and answers, 
and read over to the witnesses and subscribed by him as and for his 
deposition in said cause in my presence and in the presence of coun- 
sel for the respective parties, as appears noted in the-foregoing manu- 

script pages. 
432 I further certify that the parties, complainant and defend- 
ants, were represented at the taking of the said depositions ; 
the complainant by Messrs. Banning & Banning and the defendants 
by C. kK. Offield, sq. 
[n testimony whereof I have hereunto set my hand and official 


[SEAL.] FRED. C. HALE, 
Notary Public. 
Fees for taking foregoing depositions paid by complainant’s 
solicitor. 


Endorsed: Filed Nov. 10, 1879. Wm. H. Bradley, cl’k. 
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433 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Huey Grauam, Complainant, 
vs. 


Cyrus H. McCormick et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, this day, the 24th day of October, A. D. 1882. 


Present: Ephraim Banning, Esq., of counsel for complainant, 
and George Harding and John R. Bennett, Esqrs., of counsel for 
defendants. 

Mr. BanninG: In accordance with the understanding heretofore 
existing, | now request counsel for defendants to produce a state- 
ment showing the number of machines manufactured and sold by 
them coming within the decision of the court In this case, the 
amount of profits received by them on such machines, ce. 

Mr. Harding, counsel for defendant, produces stutement of the 
number of machines and the amount of profits, prepared by Mr. 

William J. Hanna, now present, and notes that in addition 
434 to the expense there is an item of $57,777.50, paid for royal- 

ties to other patentees, which is noted at the foot of the state- 
ment, and there was $75,000 paid to Wheeler and others for infringe- 
ments of patents. 

Mr. Banninc: The last statement is objected to, because it is not 
in evidence yet, and I do not know whether it will or will not be 
material when proved. 


This statement here produced by Mr. Harding is as follows: 


——— 
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Statement of the Profits Growing out of the Manufacture and Sale of 
Sundry Mowing Machines, Both Plain and Combined, by C. H. & 
L. J. McCormick, said Machines Being Involved in the Graham Suit. 


comma 


Ce eal 


Gross Proceeds Sales, in Cash and Notes. 


lal ‘0 rye 
Plain | Comb. Total 


+ mo, mo. : 


Sales, 1874 1,284 1.284 | (@ $105 53 ($135,500 52 

S75 2 obo ) BOF 5.26 I ", 6! HOS 265 21 
ES »166 | 2,931 5.097 93 16 174.836 82 | 

1877 O72 | 2,062 1184 82 14 339,566 76 

1878 , O62 197d 4.04] ue. ae SLI,GOL 51 

ORE ERR: O87 1.5624 | 2,511 68 64 172,555 O4 

539 571 1110 | Net, 20 23 9) 455 30 

) 111,475 | 11,963 | 23,438 1,964,580 86 


’ ’ 


rds of $1,.942,125.56 being in farmers’ notes, run- 
nine 1.2. 3, and 4 veurs, more or less. on which a! 
of 10 , Was sustained in discounts, compromises, & bad 


le le el 
~ 
— 
4 
- 
= 
' 
— 
—" 


: debts; 2 is $1,294,750.38, and 10 @-..-~--~--. 129,475 03 
1.835.105 8&3 
Cost of manufacturing 
Made in 1874 1,789 : 1.789 | @ $72 $129,809 S4 
| 1875 2,501 | 3,123 | 5,624 61 28 | 344,638 72 
j ‘ ISTS 8 60: 5,450 9.0738 61 326 556.719 28 
oo a 1,146 R50 ? OO5 60 SI 121.924 O85 
IS78 ‘ 2.496 1612 $108 12 0] 172,577 O08 
I ies 2 O66 LOLS 1? OO 12.756 OO | 
—- —— - ——__ | 
111,607 | 12,010 | 23,617 | 
Cost of selling: 
Sold in 1874 . fs § ae 1,284 | (a 19 2 4.729 84 
ISTO 8? SHD 7 SO) 5.1 sé TOL 326 RG | 
1876 _-| 2,166 | 2,981 | 5,097 ‘4 98,168 22 | 
1877 .......| 2,072 | 2,062 | 4,134 : 79,620 84 | 
1878 .......| 2,062 | 1,979 | 4,041 | 77,829 66 | 
IS70 GS, | 24 2,511 IS. SOL RG 
) - ‘ sic ads Do | Dé 1.110 N et. cceiinetsiiiasiitaiiiiaaaiiaiaaa 1.789.462 o5 
q 43 5°) 
NoTeE —Amount paid James H. Saxton, royalties on above machines, $57,777.50. 
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435 Statement of the Whole Number of Droppers Manufactured and 
Sold by C. H. & L. J. McCormick in the Years 1874 to 1879, 
Both Years Inclusive. 


_— Number man- | Number 
ear. 
ufactured. sold. 
ESE I EST eRe mae Re rm RE, ESE 84] | 463 
GES = CaS ee one ceo ee IRON CTL NUM l, 632 698 
SE Pe eae A Re Pl yeaa mes S52 | 505 
SSL SIRE atic ome ea Senet mr arene ee Oo 672 
187! a a a See ee Ee a NO EE ge a Eee a Ne a Ee ay ae oN en ii0 Si)? 
a a a a i “ane S62 745 
EEE RS eae ae CEE RE ay ue ‘“ 414 
4.517 4,202 
i ai ces cn ui 590 
0,002 
Statement produced by the witness Hanna. 
456 WiitiiAM J. Hanna, having been duly sworn, was examined 


by Mr. BANNING, and testified as follows: 

Q. 1. What position do you occupy in the defendants’ office and 
what position have you occupied during the last 6 or 8 years ? 

A. It is of a varied character. I attend toa large share of the 
correspondence, the management in part of the agents. I superin- 
tend the shipping and superintend the selling and all the accounts 
connected therewith—that is, within the last few years. Prior to 
that I have filled every department, during 34 years, from that of 
errand boy to that of manager. 

@. 2. Do you know the name of the machine which the court has 
held to be an infringement of the Graham patent in the case ? 

A. “The New Advance.” 


Q. 3. In what different forms has that machine been constructed ?' 


I mean whether as a simple mower or combined machine. 
437 A. It has been constructed both as a simple, independent 
mower and also as amower in connection with the combined 
machine. 
Q. 4. When did you first become familiar with this machine or 
know that the defendants were manufacturing it? 
A. From its inception; from the first, probably ; 1 think the date 
ras 1867 when we began to build what was called “ The Advance.” 
It was in various forms. ‘This machine you have reference to was 
commenced to be built in 1874, what we call “ The New Advance.” 
We became acquainted with “ The New Advance” in 1874. 
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Mr. Bannina: As at present advised, the complainant will not 
claim anything in this suit on account of machines manufactured 
and sold before 1874. 


@.5. Were you familiar with its construction in 1874, and have 
you been familiar with it since that time? 

A. Yes. ! 

(. 6. Do you know whether the defendants have manufactured 
any other machine than the “ New Advance,” of the same construc- 
tion, or whether they have called this machine by any other name ? 

A. I know most positively there has been no machine of a like 
construction, nor this machine called by any other name, built 
since nor before 1874, except those named in that statement. It 
covers everything. 

Q. 7. You made this statement which has been produced and 
offered in evidence here ? 


A. Y es. 


438 ®. 8. From what did you make it? I mean how and from 
what did you get the information and heure 3; contain: d Ih) it t 

A. From our books. I made it correctly. As to the number of 
machines, | rot that from our shipping book of each year, which 
also shows, besides the number shipped, the number left on hand at 


the works not shipped. As to the cost of man tfacturing, I rot that 
from our ledger and other books. As to the proceeds of the sales, | 
made that up from our sales books, and the other items of informa- 
tion are wholly compiled from data furnished from our books. 

Q. 9. Have you examined all the books that would contain in- 
formation in reference to any of these matters; and, if so, how 
thoroughly 4 

A. I have examined all the books that I require to examine in 
making up this statement, and | have done it as thoroughly as | 
could. 

(. 10. How did you know what books to examine; from your 
Owl knowledge of the books or acquaintance with them or from dl- 
rections by any of the defendants? 

A. From my own knowledge. Of course, in a large office like 
this we are ready to assist in any case of that kind. I have had to 
get parties to bring books from the works to me and | have had to 
go down there, but I did it and 1t was my work. 

@. 11. You say vou examined every book that would give any 

information in reference to this subject, so far as you know ? 


439 A. I say | examined every book | was required to exam- 
ine. 
Q. 12. Are thereany other books that would give any other in- 
formation about the subject that you did not examine? 


A. ‘There are not. 
©. 13. Are the figures contained in this statement as to the num- 
ber of machines sold from 1874 to 1879, inclusive, correct ? 

A. Yes. 

Q. 14. In every particular? 

A. Yes, sir. 


22—379 
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Q. 15. There can be no mistake about it, you are sure? 

A. I have said they are correct in every particular. I cannot 
make it more emphatic than that. 

Q. 16. Then the books have been kept in such form that there was 
no difficulty in getting accurate information, so that you now have 
no hesitation in saying that your figures are correct ? 

A. I do not know just what you mean. 

Q. 17. Repeated. 

A. I did not say there was any difficulty. I said it took a great 
deal of hard work and a good many days’ work. I think our books 


are admirably kept—with great system—and kept with a view of 


affording all information. 

Q. 18. Please state again what books you examined in making up 
this statement and give their names. 

A. Our shipping books of the various years, our sales books of the 
various years, and the various ledgers and collection books. I be- 

lieve that covers all. 
440 Q. 19. What was the cost, say, per machine of manuiact- 
uring the “Old Advance ”—I mean the one you speak of as 

manufactured from 1867 to 1874? 

A. I can’t tell you; I was not employed at that sort of work in 
making up this statement. 

Q. 20. Who is James A. Saxton, mentioned in the note at the bot- 
tom of the statement ? 

A. He is a party to whom certain royalties were paid ? 

@. 21. Where does he live? 

A. I don’t know. 

Q. 22. What patent does he own or control under which these 
royalties were paid ? 

A. I don’t know; I didn’t pretend to know. 

Q. 23. Do you know whether such royalties were actually paid to 
him or not? 

A. Our books show they were paid. 

Q. 24. When do the books show they were paid ? 

A. I can give you the dates and amounts: 


ee I ia cinciieh sniaeens ncn bape ebtinalciecineilapiiad anata $4,552 50 
I I Bak ei incincnienhciieepcineniiisainonaicarinbdiieseeiainy-aeiaaainial 15,520 
NE TI 6 es encie eccnsticenebnies bisdewr pie exceed 
SN ai ins ceili declieinatss ehieieiiaucaek aaa 22.747 50 
Making a total of.......- Neiindiaie aida $57,777 50 


@. As I understand from this statement, the defendants sold 
23,438 machines known as the “ New Advance” in the years 1874 
to 1879, inclusive ? 

A. Yes, sir. 

Q. 26. Did they manufacture or sell any other machine during 

those years; and, if so, what? 
44] A. They manufactured and sold other machines during 
those years. I did not come prepared with the figures of how 
many. 


‘a 
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Q. 27. Please give the names of all the other machines they were 
manufacturing during those years. 

A. During the vear 1874 there was a large number of the “ Old 
Advance” made. There were some machines also built called the 
“ New Reliable,’ and some “ Droppers,” and in the subsequent years 
the manufacture of the “ Harvester” began. In 1875 I believe there 
were over 5,000 built that year, and “ The Dropper ” also continued ; 
after that came the “ Harvester” and “ Binder;” so that during all 
those years there was a considerable number of other machines built. 

Q. 28. You speak of “The Dropper.” Was that an attachment 
put onto other machines ? 

A. No,sir; it isa machine for reaping grain and laying it by a 
process called “dropping,” without going on the platform. It is 
dropped in the rear of the machine; simply a plain reaper with this 
peculiar method of delivering the grain. 

Q. 29. Was not this peculiar method of delivering the grain ap- 
plied to these machines called the “ New Advance” or machines 
like them in construction ? 

A. No, sir; the method of delivering the grain by the “Advance” 
was by means of a platform and raking off. 

Q. 30. Could you not leave-off the self-raking platform and attach 

this “ dropper ” to the same machine, no other changes being 
442 necessary ? 
A. When you attempt to make one charge it always in- 
volves a great many more. 

Q. 31. Excepting that platform and self-raking apparatus, wherein 
was that machine different in construction from the one you style 
“New Advance?” 

A. It was a wholly different machine. 

Q. 32. When did the defendants begin to manufacture the “ Prize 
mower?” 

A. I didn’t come prepared to answer these questions about other 
machines, but probably about the year 1865 or 1866. 

Q. 33. When did they discontinue it? 

A. In 1875, I believe—that is, the manufacture. 

Q. 34. This statement only shows the number of machines sold 
up to and including 1879. Did you examine to see whether the de- 
fendants had sold or made any since that date? 

A. That wound them all up. 

Q. 35. They had none on hand that had been manufactured before 
that time? 

A. None of that kind of machines. If you will observe you will 
find a few items in 1879; that was the wind up of it. 

Q. 36. Are you quite sure that they never made or sold any of 
these machines after 1879? 

A. The defendants went out of business at the end of that year. 

Q. 37. And were succeeded by the McCormick Harvesting Ma- 

chine Company ? 
443 A. Yes, sir. 
Q. 38. This last item of sales in 1879 are all the machines 
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which the old firm had on hand and which they sold to that com- 
pany when organized ? 

A. That is right exactly, and observe it is marked “ net.” 

(). 39. Has the McCormick Harvesting Machine Company manu- 
factured or sold any of these machines since its organization ? 

A. I could not answer that; I believe they have manufactured 
some, but how many I could not answer; I supposed this examina- 
tion had reference to C. H. and L. J. 

Mr. Harding, counsel for defendant, objects to this examination. 


Q. 40. Have they been engaged in manufacturing these machines 
from the time of their organization up to the present time, and are 
they still engaged in manufacturing them ? 

Mr. Harpina: Objected to as before. 

A No, sir. 

®. 41. When did they stop? 
A. I think in the year 1880. I might say in parenthesis that the 
“Advance” had lost its prestige for a good many vears before, and 
it was dying a natural death, and therefore in the year 1880 we 
stopped. 

Mr. Bannina: The last part objected to as not responsive to the 
question. 


Q. 42. How many machines, as near as you can state, were sold 
by the company after its organization ? 
444 A. Do you mean manufactured and sold ? 
(). 45. No; sold. 

A. 1 could not tell; I did not come here posted in that line; | 
supposed the investigation would cease with the private firm. 

Q. 44. Did not the questions and points which were sent General 
Leggett and which, as we are informed, he sent to your office call 
for information as to that matter? 

A. There was some allusion to the new company in that series of 
probable questions which would be asked, but I treated that as sur- 
plusage ; | presumed there would be no question at all grow out of 
it that I would be called on to answer. 

Q. 45. Over what territory were these machines sold, from 1874 
on, at retail ? 

A. It would be much easier to say in what locality they were not 
sold ; the territory would embrace from Virginia to the Territories 
and from ‘Texas to Northern Minnesota. 

(). 46. Were any of them sold in Canada? 

A. Not that I know of. 

Q. 47. Any of them shipped to foreign countries ? 

A. No,sir; I don’t think of one. As I have said before, they were 
not a popular machine to be sent abroad. 

(). 48. How many local agents did the defendants have during 
those years ? : 

A. It might be probably 5,000; I could not tell you the exact 
num ber. 


Co 
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Q. 49. How many traveling agents did you have? 
A. You mean general agents, | presume, having territory; we 
don’t keep traveling agents. 
445 Q. 50. I mean traveling men of all kinds. 

A. Some of these 5,000 are traveling men; you will have 
to define more particularly what you mean. I will explain. Our 
business is managed by district agencies and they in. turn, while 
superintending the district, employ the aid of local agents to do the 
selling. We have somewhere from 45 to 50 of these district agents, 
and each of them has from 25 to a hundred subsidiary or local 
agents. 

Q. 51. Then,how many agents of all kinds did you have during 
those years? 

A. We will sayabout 5,000, more or less. 

(). 52. Has not the defendants’ business been constantly increasing 
for the last 15 years or more? 

A. Not constantly, but generally; the reason why I make that 
difference in my phraseology is that from the year 1875 up to the 
year 1878 we passed through a period of the most disastrous years 
in my recollection, and [ am now 52 years old—the most disastrous 
for manufacturers and business men generally. 

Q. 53. How many men did you employ in your shops during 
those years? 

A. That would vary entirely with the time of year and the years. 
‘or instance, one of these years, 1877, we carried so many machines 
over from the previous year we scarcely builtany. I suppose we got 
pretty near the bottom of things about that time, and there were 
very few machines built, because a large stock was carried over ; 

therefore the number of men would vary according to the 
446 ~—s time of year and the year, ranging all the way from a thou- 
sand men down. We run from 1,400 to 1,600men now. 

Q. 54. Can you give me a list of your agents in the different parts 
of the country ? 

A. I could, but they vary like a kaleidoscope view each year. 
Sometimes we bounce a man for cause. 

Q. 55. I mean a list of those you had from 1874 to 1879, inclu- 
sive. rf 

A. I could give you a list of each year, but it would be subject to 
a good many erasures each year. 

Q. 56. Have you got that with you? 

A. I have not. 

Q. 57. Did not the statement of questions submitted to Gen. Leg- 
gett also call for that? 

A. It intimated something of that kind might be called for. I 
suppose that you would see at once the uselessness of anything of 
the kind and I did not make it. I have been very busy, as you are 
aware. I can make it at anytime. It is only alittle manual labor. 

Q. 58. Was the machine which vou have referred to as a “ Drop- 
per” a one-wheeled or a two-wheeled machine ? 

A. T'wo-wheeled machine. 

Q. 59. Do you know how it provided for the raking? 
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A. It was a reaper—a fixed arrangement—and did not need a bar 
to rock. 

Q. 60. Was it not so constructed that it could be and was used as 
a mower of grass ? 

A. We have subsequently built them, but not in those years. 

We have subsequently made the “ Dropper” within two or 
447 three years past, but not in those years. It. was a single bar 
for reaping. 

Q. 61. Do you know the machine which has been sold as the 
“Improved Advance,” or was then sold under that name? 

A. That was this machine you have reference to—the “ New Ad- 
vance.” 

(). 62. What was its name as printed on it—the “ New Advance ” 
or “Improved Advance? ” 

A. We have to give a little taffy every year, to use a vulgarism, 
when we talk about improvements in our printed matter from year 
to year. We are making improvements, of course,jand therefore the 
“Improved Advance” was simply from year to year as it was im- 
proved. The manufacture began in 1874, and in 1875 it was im- 
proved, in 1876 it was improved, and so on each year. 

©. 63. But it was the same machine all the time? 

A. The same machine. 

@. 64. What was the difference between the “ Prize mower,” as 
manufactured in 1874 and later, and this “Advance” machine we 
have been considering ? 

A. They had a family likeness, inasmuch as they were both Me- 
Cormick mowers. One had a double frame and the other a single 
fraine, and the “ Improved Advance ” had those features which are 
considered to be infringements of the Graham and other patents. 


Adjourned to 9 o’clock a. m., Wednesday, October 25th. 


WEDNESDAY, Oct. 25. 

Parties met pursuant to adjournment, and the examination of 
WitiiaM J. Hanna was resumed by Mr. BANNING, as follows: 

448 Q. 65. I understood you to say yesterday that the number 

of machines contained in the statement furnished by you was 
the number of machines known and sold as the “ New Advance; ” 
is that correct ? 

A. The “ New Advance ” or the “ Improved Advance.” 

Q. 66. And that number did not include any “ Prize mowers,” as 
you said yesterday, as I understood you? 

A. ‘There was a “ Prize mower,” which has been the generic name 
we gave the mower since it has been built, and it has been applied 
to them without any distinction up to date, but this number does 
not include the old mower made with a double frame, which was a 
different thing altogether from this machine in controversy. 

Q. 67. Does it include any of the “ Prize mowers” made since 
1874? 

A. As I said, we used the word- “ Prize mower ” all the way through 
from 1867 or ’8 up to 1878. 


—_— 
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Q. 68. The account did not include any “ Prize mowers?” 

A. There is a column for mowers—that is, the “ Prize mower: ” 
there is a list of mowing machines and mowing machines combined 
and a total column. «The first column was the “ Prize mower” 
built with this arragement and nothing else; it includes all the 
“ Prize mowers” built with that arrangement, but does not include 
the “ Prize mowers” built under the old arrangement. 

Q. 69. When did you begin to build the “ Prize mowers” under 

the new arrangement, as you term it? 
449 A. In 1874. 
(). 70. I alsounderstood you to say yesterday that the “Ad- 
vance ” machine was never used as a “dropper,” as you expressed it? 

A. Yes, sir; I said so. 

(). 71. This number you report, amounting to twenty-three thou- 
sand and over, does not include any “ droppers?” 

A. No, sir; it does not. 

(). 72. If the “Advance” was used as a ‘‘ dropper” or if the drop- 
ping attachment was put on the “Advance,” then there would be an 
additional number? 

A. Yes, sir, but it was not used; neither was the the dropping at- 
tachment put on the “Advance.” 

Q. 72. In the catalogue and price-list of the McCormick Harvest- 
Ing Machine ¢ ompany for 1881 | find this heading,“ Advance, Mower, 
and Dropper;” what does that mean if it does not mean that the 
“Advance ” was used with the dropping attachment as well as with- 
out it? 

A. There is a comma after the word “Advance ;” the Advance 
and then mower and dropper. 

Q. 74. The Advance — constructed in two forms, namely, mower 
and dropper ? 

A. No,sir. The word “dropper” means a different machine from 
the “Advance.” Here are the schedules alphabetically arranged, 
which are used in the “Advance” or used in the “Dropperand Mower.” 
We often have repairs and parts, a great many of them that are in- 

terchangeable in a great many machines; this is arranged for 
450 _ the use of customers and agents. If we have a certain pinion 

bolt or casting that we can run through a number of harvest- 
ers and mowers and the Advance and the Dropper we do not make 
patterns for each and schedule them; that wheel pinion,or casting, 
whatever it may be, as scheduled, will fit a great many. You will 
find often in looking at the list bracket boxes, &c., scheduled to fit 
various machines for half a dozen years, so that amounts to nothing. 

(). 75. You mean to say that heading refers to three different kinds 
of machines, one being the “Advance,” one the “ Mower,” and one 
the “ Dropper? 7 

A. Yes, sir; it refers to three different kinds of machines. 

(). 76. What mower does it refer to? 

A. I presume the list will tell which. mower these parts are for. 
The purchaser of repairs is not interested in any technicality any 
further than knowing what pieces will fit his machines, and this list 
is got up with that object in view—to systematize and make simple 
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the repairs. If he had a “Mower” or “ Dropper” or “Advance” he 
will look at the list and find the piece that will fit by the num- 
ber. 

Q. 77. Do you remember in giving your former testimony in this 
case you stated positively that you were not an expert and did not 
know that the defendants had ever manufactured any machines like 
the model of the “Advance,” which they themselves produced and 
which was offered in evidence in the case? 

Mr. HarpineG: Objected to. 


451 A. I remember some question of that kind being put to me. 

I don’t know whether in that phraseology, but I remember the 
question inquiring whether I was an expert or not, and | remember 
seeing a very crude model, which did not look like anything to me 
at all, it was so crude. 

Q. 78. Have you examined these or any of them since that time? 

A. No, sir. 

Q. 79. Have you ever personally had anything to do with the 
building of the machines ? 

A. No, sir. 

(. 80. And your only information in reference to their construc- 
tion is that which you obtained in the office from your position in 
connection with the books, papers, correspondence, and so Oli, 1s it 
not? 

A. Largely so,in connection with my acquaintance with the busi- 
ness generally. Ido not pretend to be an expert. 

@. 81. Then would it be inconsistent with any of your statements, 
as you mean them, that some of these other machines which you seem 
to consider entirely different from the Advance were substantially 
the same, and so within the decision in this case? 

A. As in my former testimony so I testify now. I do not claim 
to be an expert. Ido not think it at all consistent with my evi- 
dence that 1t would be impossible that any of these machines built 
would be an infringement of the Graham patent. | make this state- 
ment based on my general knowledge of the machines and business 

and not as an expert. 

452 @. 82. And not on any acquaintance with the machines 

derived from handling or building them? 

A. Certainly not. 

@. 83. At whose instance did you come here to testify? 
A. I came here because I was requested to do so by Mr. Harding. 
Mr. Bennett, counsel for defendant-, states that the witness was 

produced here in answer to the call made upon them by counsel for 

complainant for some one conversant with the facts. 


Cross-examination by Mr. BENNETT: 

X Q. 84. During the period from 1874 to the present time have 
you had occasion to examine the “Advance” mower and combined 
machine included in the account which you have furnished? 

A. Several times. 

X Q. 85. Have you ever used such machines in the field? 
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A. Yes, sir. 

X Q. 86. Have you ever sold them ? 

A. Yes, sir. 

X @. 87. You may state whether or not you consider yourself 
familiar both with the construction and mode of operation of the 
machine—-such as are included in the account you have furnished. 

A. Yes, sir; I consider myself perfectly familiar with them. 


WILLIAM J. HANNA. 


Subscribed and sworn to before me— 
H. W. BISHOP. 
Master in Chancery of the Circuit Court of the United 
State s for the North ry Listrict of Lllinois. 


Adjourned to meet by agreement. 
453 l'EBRUARY 15, 1885. 


Said parties met by agreement. 
Present: As before. 


Atvaro b. GRAHAM, a Witness produced, sworn, and examined on 
the part of the complainant, deposes and testifies as follows in an- 
swer to questions by Mr. BANNING: 


Q. 1. What is your name? 
Alvaro Lb. Graham. 
Q. 2. You are the patentee named in letters patent No. 74342, sued 
on in this case, are you not? 
A. Yes, sir. 
Q. 3. And the brother of Hugh Graham, the plaintiff? 


} 
{ 


- 


u 

A. Yes, sir. 

Q. 4. State what connection you have had with said patent and 
with operations under it since you assigned it to the complainant in 
1870. 

A. I have had the general charge in connection with it—granting 
licenses under power of attorney from him, and general charge of 
the litigation; I am thoroughly familiar with everything connected 
with the licensing and litigation. 

(). 5. Please state on what the complainant has depended for his 
compensation under said patent since the assignment to him, and 
on what you depended for compensation before that time. 

A. We have depended altogether upon royalties. Beiore assign- 
ing to him,in my earlier operations, | undertook to build upa man 
ufacturing enterprise, which finally failed, up in the fall of 1869. 
rom that time on, until I assigned the patents to him, I undertook 
the licensing of the patents for use and rovaith $ 

(). 6. Then, as 1 understand you, both yourself and the 
454. complainant have depended entirely for your compensation 
upon the royalties or moneys collect d under the patent since 
the failure of vour manufacturing enterprise, in the early fall of 
1869. Is this correct? 
A. It 1s. 
Q. 7. State what licenses have been granted under said patent 
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during the time it was owned by you and since the assignment to 
the compl: unant. 

A. I granted a license in December, if I remember rightly, 1869, 
to Amos 8. Waterman, and in January following or possibly in 
February of 1870 Mr. Waterman and myself made an arrangement 
with Jacob C. Bloom. That license I have not here. In March or 
April, 1870, I granted a license, which never was. put in writing, to 
the Bloomington Manufacturing Company of Bloomington, IIli- 
nois. In November, 1878, my brother granted a license, through 
me, to the Wayne Agricultural Company of Richmond, Indiana. 
In September, 1880, he granted a license, through me, to the Ann 
Arbor Agricultural Company, Ann Arbor, Michigan. In Jan’y, 
1881, I think it was, he granted one, through me, to the Geneva 
Lake Crawford Manufacturing Company, and in June, 1881—I 
think it was June—he granted one, through me, to the Remington 
Company of Ilion, New York. In addition to that we have made 
some few settlements for gross amounts, and some of those settle- 
ments provided for a payment of royalties in the future under cer- 
tain contingencies. I think that isall. I do not remember any- 
thing further at present. 

Q. 8. Look at these papers now shown you and state what they 
are, what you know about their execution, and whether the signa- 

tures thereto are genuine. 
455 A. Those are the papers I referred to in my last answer— 

licenses, agreements, and powers of attorney—and the signa- 
tures are genuine, all except two of them having been executed in 
my presence. ‘Those two are the Geneva Lake Crawford Co. — and 
one of the powers of attorney; that I know the signature to. The 
Geneva Lake Crawford Manufacturing Company license was signed 
by their secretary, in my presence. I did not see the president sign 
it. It was taken to Geneva Lake and returned to me by mail. The 
power of attorney which I did not see signed was dated Jan’y 22, 
1881, but I know the signature to be genuine. 


Mr. Bannina: I now offer in evidence the following contracts or 
licenses, identified by the witness and referred to in his last 
apswer : 

1. Contract between Alvaro B. Graham and Amos 8S. Waterman 
(the witness identifying the signatures), dated Jan’y 29, 1870, and 
marked Complainant’s Exhibit Waterman License. 

2. Power of attorney from the complainant to witness, dated 
Jai.’y 9, 1873, and recorded in the Patent Office Feb’y 24, 1873 
in Liber M 16, page 243, and the same is marked Complainant’s 
Exhibit Power of Attorney No. 1. 

3. Power of attorney from the complainant to witness, dated 
Jan’y 22, 1881, and recorded in the Patent Office Jan’y 31, 1881, in 
Liber J 26, page 46 (the signature being identified by the witness), 
and marked Complainant’s Ex. Power of Attorney No. 2. 

4. License from the complainant and the witness to the Wayne 

Agricultural Company, dated Noy. 21, 1878 (signatures being 
456 identified by the witness), and marked Complainant's Ex. 
Wayne Company License. 
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5. Agreement between the complainant and the witness and the 
Wayne Agricultural Company, dated Nov. 21, 1878 (signatures being 
identified by the witness), and the same is marked Complainant’s 
Exhibit Wayne Company Agreement. 

6. License to the Ann Arbor Agricultural Co., dated September 
10, 1880, marked Complainant’s Exhibit Ann Arbor Company 
License. 

7. License to the Geneva Lake Crawford Manufacturing Com- 
pany, dated Jan’y 27, 1881, and the same is marked Complainant’s 
Exhibit Geneva Lake Company’s License. 

8. License to the Remington Agricultural Company of [lion, New 
York, dated June 13, 1881, and the same is marked Complainant’s 
Exhibit Remington License. 

9. Assignment or agreement relating to the claims against the 
Warrior Mower Company between the Grahams and David H. Bur- 
rell, dated Aug. 4, 1881, and the same is marked Complainant’s Ex- 
hibit Burrell Assignment. 

10. Agreement between the Grahams and Albert J. Glass and the 
Jaynesville Machine Company, dated Jan’y 15th, 1882, and the same 
is marked Complainant’s Exhibit Glass Agreement. 

11. Release and license to the Johnston Harvester Company, 
dated April 11, 1882, and the same is marked Complainant’s Ex- 
hibit Johnston Release. 


Mr. Bannina: I wish to make this statement or explana- 

457 tion, that I simply offer some of the above papers, particu- 

larly some of the last ones, for the purpose, and only for the 

purpose, of showing all the contracts or licenses granted by the com- 

plainant, so far as the witness has referred to them or produced 

them, so that the master and court may have full information on the 
subject. 

(). 9. State whether or not the complainant has any regular roy- 
alty or established license fee for the use of the inventions or com- 
binations mentioned and claimed in the first and second claims of 
the patent sued on, No. 74342; and, if so, what it 1s. 

A. He has such an established license fee, as shown by the various 
licenses introduced here. 


Mr Harpina: Objected to, as the papers show for themselves. 


Q.10. Has he or yourself, as his agent, ever granted any other 
license or offered to grant any other licenses, so far as you know, at 
any other rate of royalty or license fee per machine than those men- 
tioned in the foregoing licenses, which refer to a specified rate per 
machine ? 

A. He has not, nor we have not. 

Q. 11. State whether you have the first agreement between your- 
self and Mr. Waterman or the subsequent one between yourself and 
Mr. Waterman and Mr. Bloom, referred to in your previous answer. 

A. I have not the first one; that was destroyed at the time of 
making the second, the one which we have here, and I have not the 
one with Jacob C. Bloom. 
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458 Q. 12. State what efforts you have made, if any, to find this 
latter agreement and whether you know where it is or any- 

thing about it. 
A. I have searched thoroughly through all papers of my own for 
that license and have also gone through Mr. Waterman’s papers 
with him and failed to find it there; Mr. Bloom also failed to find 1t. 


Mr. Harding, counsel for defendant-, objects to the statement about 
Mr. Bloom failing to find it. 


A. I don’t know where it is. 

Q. 13. Is it in your power to produce it or a copy of it or any 
memorandum of it? 

A. It is not. 

Q. 14. State, if you remember, what rate per machine was men- 
tioned or agreed on in those two instruments which you say you are 
not able to produce, and what patents they related to. 


Mr. HARpING: ¢ biecte d to, because the proof of the loss of the origi- 
nal instrument is not proved by the proper party in whose posses- 
sion such license should be. 


A. The rate of royalty was $10 per machine; that conveyed the 
right to use all of my inventions secured by three patents, the one 
in controversy being one of the three; the other two are dated April 
9, 1869, and March 7, 1868, if my memory serves me properly. 

Q. 15. Have you made efforts to procure the agreement from Mr. 

Bloom ? 
459 A. I have; I have been to Mr. Bloom a number of times 
in my efforts to get possession of that instrument; he denies 
any knowledge of its whereabouts. 


Mr. Harpine: The statement of Bloom objected to as hearsay. 

Q. 16. You have been unable to find it and get it? 

A. | have. 

Mr. Harpine: The objeetion to the form of testimony is con- 
tinued in reference to this matter; the loss of the license is not prop- 
erly proved by the party in whose hand it ought to be. 


Q. 17. State all the particulars connected with the license or agree- 
ment with the Bloomington Agricultural Company, to which you 
have referred, and particularly what rate of royalty was provided 
for and what patents it included. 

A. The royalty in the Bloomington agreement was for $10 per 
machine and related to the three patents mentioned in my former 
answer; it was not in writing; as | havestated,it was an oral agree- 
ment. 

@. 18. What was done under the Bloomington agreement ? 

A. There was fifty machines built under that agreement, if I re- 
member right. 

Q. 19. Was the royalty ever paid? 


Mr. HArpINnG: Objected to unless the witness knows of his own 
knowledge how many machines were built. 


PETER WHITMER, ADMR, &C. 181 


A. There was not any royalty paid. 

Q. 20. Do you know personally about the building of machines 
by the Bloomington Company ? 

A. I do; I helped build them. 

Q. 21. Then you were employed by the company ? 
460 A. Yes, sir. 
Q. 22. Were you paid a salary or wages? 

A. I was paid wages. 

Q. 23. Did the royalty that was to be paid under the patent have 
anything to do with your position for work or labor in their factory? 

A. None whatever. 

Q. 24. State why no royalty was ever paid by the Bloomington Com- 
pany under that agreement. 

A. When I culled on the company for my royalty they informed 
me that they had been instructed by old partners of mine of the 
name of William B. and C. A. Werden, who had discontinued the 
business of manufacturing under their contract with me in the sum- 
mer of 1869, that they must not pay me a royalty, and that they 
claimed an interest in it. I sued the company for my royalty, and 
the pet¢it jury beat me upon the ground that I had sued before my 
demand was due. 


Mr. Harpine: Objected to as hearsay. 


Q. 25. State all the particulars connected with the granting of the 
license to the Wayne Agricultural Company in 1878. 

A. J think, in the winter of 1876 and 1877—I think, perhaps, in 
December—Mr. L. L. Lawrence, president of the company, sought an 
interview with me in relation to the Sprague mower, which I at that 
time had sued, but the suit had not been yet determined. He was 
desirous of building that mower and wanted to make an arrange- 

ment if I gained that suit. In the summer of 1870 he opened 
461 up a correspondence with me In relation to it, and I met Mr. 

Lawrence here by appointment in August, that year, at which 
time we negotiated in relation to the matter. Mr. Lawrence offered 
me $3.00 royalty. 

Mr. Harpina: Objected to. 


[ asked him $5.00. He told me at the time that he did not think 
that his company could be induced to pay more than the three dollars. 
We separated then, with the understanding that we would meet at 
the Kansas City fair in the fall. We met there according to our 
understanding at that time, and closed the trade up at $3.00. I be- 
came satisfied I could not do any better, and I closed the trade with 
him at $3.00 per machine. We then made an appointment for a 
meeting at their place, in Richmond, Indiana, some time about the 
middle of October. Subsequently the meeting was arranged to take 
pluce here at Chicago. [I-came on here to Chicago at that time. [ 
was living in Girard, Kansas, and when I got here I got a com- 
munication from the company that they had concluded not to deal. 
I remained here in correspondence with them until late in Novem- 
ber, and [ went down to their place finally and there closed up the 
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license that is introduced here in evidence, which was executed on 
the 21st of November, if I remember right. 
Q. 26. Was there any correspondence in reference to the granting 
of such license; and, if so, who conducted it on your side? 
A. There was such correspondence. I arranged with Mr. M. A. 
Morse, a personal friend of mine and also an acquaintance 
462 of Mr. Lawrence, to correspond with that company until the 
time of our meeting in Kansas City, in the fall. Mr. Morse 
conducted such correspondence, and I have such correspondence to 
introduce here if desired. 
Q. 27. Were the letters from the company shown to you by Morse 


7. 


‘ 


at that time? 

A. They were. Mr. Morse sent me the correspondence as it oc- 
curred, or copies of it, at least. 

Q. 28. What statements or promises were made, if any, on behalf 
of the Wayne Company as to its proceeding with the manufacture of 
your mowers and building up a trade therein? 

A. In that license I granted them exclusive territory as to certain 
States as to license to sell, and they agreed to supply the demand, or 
at least to make their best efforts to supply the demand, in that ter- 
ritory, and they insisted that, as it would be some expense to them 
to introduce the machine and push it, they could not afford to pay 
me over three dollars and give it the energy it was entitled to. 


Mr. Harding, counsel for defendant-, objects to the witness stating 
what he was told. 


Q. 29. Look at this letter now shown you and state if you recog- 
nize the writing; and, if so, in whose handwriting it is. 

A. I recognize the writing; it is in the handwriting of Mr. Wil- 
liam Baxter. 

(. 30. Who is he? 

A. He is the corresponding secretary of the Wayne Agricultural 
Company, or was at that time. 


Mr. Bannina: I offer said letter in evidence from the 
463 Wayne Agriculturai Company to M. A. Morse, dated Septem- 
ber 7, 1878, marked Complainant’s Exhibit Wayne Company’s 
Letter. 
Mr. Harpine: Objected to. 


Q. 31. If ] understand you, Mr. Lawrence promised, on behalf of 
his company, that they would endeavor to build up a large business 
in your mowers, and urged this as a consideration for your reducing 
your rate and accepting three dollars per machine; is that correct ? 


Mr. Harpine: Objected to as leading and calling for the state- 
ments of Mr. Lawrence. 


A. That is correct. 
Q. 52. It was on the faith of such promises and of the promises 
contained in this letter that you made the agreement with them 


‘ 


which has been offered in evidence? 
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Mr. Harpina@: Objected to as leading,and the agreement is the 
best evidence. 

A. It certainly was.’ 

Q. 33. State how the clause relating to the coupling pin of your 
patent, 76436, contained in this Wayne Company license, near its end, 
came to be inserted, and all about it. 

A. After we had got our trade made and Mr. Baxter had got the 
instrument nearly finished I happened to think of that pin, and it 
occurred to me I[ could throw it in there and perhaps get it intro- 
auced by its use in that machine, and I said to them they might use 
that pin, free of cost to them, if they desired; hence he wrote a clause 
there, near the close of that instrument, giving them the right to 

use it. 
464 Q. 34. Was that matter considered in any of your previous 
negotiations or any reference made to it before ? 

Mr. Harpina: Objected to. 

A. No, sir. 

Q. 55. Had anything ever been said in making or negotiating the 
terms of the agreement in reference 40 your patent No. 76436, orany 
other patent than the one now in controversy ? 

A. Not that [ remember of. I might have mentioned that I had 
other patents; the negotiations exclusively related to the patent No. 
74342. 

Q. 36. What machine did the Wayne company tell you they de- 
sired to have manufactured and for which they wished a license, a 
mower or reaper? 

A. The machine known as the Sprague mower. The company 
had what they esteemed a very excellent reaper, known as the 
2 Royce.” 

Q. 37. Did they desire to manufacture any other machine than a 
mower, so far as they informed you? 

Mr. Harpina: Objected to as calling for hearsay testimony. 


A. No, sir. 

Q. 38. State whether you afterwards had any difficulty with the 
Wayne Company on account of any matter connected with the 
license and agreement referred to; and, if so, what course it took 

and what final disposition was made of it. 
4605 A. In December, 1879, I visited their place in relation to 

this business and I found that they had not done a thing. 
They gave me as a reason they were so driven with their work on 
other goods that they hadn’t been able to do anything. About a 
year from that time I called there again and they still were not man- 
ufacturing machines. I then revoked their license by serving a 
notice on them on December 7, 1880. I revoked their license by this 
notice which I now produce. At that time they were preparing 
patterns to manufacture a machine known as the “ Crawford mower, ’ 
und they learned that I had gained a decree against the Crawiord 
mower in the Geneva Lake suit, at Milwaukee, and they then in- 
sisted on manufacturing that mower under this license. | informed 
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them if they did I would sue them for an infringement. They pro- 
ceeded, anlin June, I think it was, 1881, | brought suit against ‘them 
for the infringement. During the taking of our ‘testimony in that 
suit there was a settlement effected between us, in which they paid 
me my regular price for what they had manufactured, something 
like 300 machines, they paid me my regular price at that time and 
gave me their paper for $4,500, payable in the future, for the future 
years—a lump settlement for the use of that patent on the Crawford 
machine, together with a county right from me to them under an- 
other patent which | controlled that also covered that mower — the 
county of Wayne, Indiana. I refer to the Burdick & Leroy 
466 patent which describes the Crawford mower. That suit was 
commenced in the United States circuit court for the district 

of Indi: ana, at Indianapolis. 

Q. 39. What position did the Wayne Company take in their de- 
fense in that case with reference to the license above referred to— 
that it was in force or not? 

A. They set that license up as a defense to my suit, insisting that 
the license was in force. 

Q. 40. Look at these two papers and state what they are. 

This is a copy of tbe notice I served on that company on the 
7th of December, 1880. That is the one dated December 6, 1880. 
The other paper you show me Is a paper relating to the settlement 
of the suit with the Wayne Agricultural Company. This is dated 
Jan’y 13, 1882, and recorded Jan’y 19, 1882, Liber R 27, page 291. 

(). 41. Did you see il signed and know the signatures t 

A. Yes, sir; [ signed my own and my brother’s signatures and | 
saw L. L. Lawrence sign on their part. 

Mr. Bannina: I now offer said two papers in evidence, marked, 
respectively, Complainant’s Exhibit Wayne Company Notice and 
Complainant’s Exhibit Wayne Company Settlement. I also offer in 
evidence a ce oe d copy of the bill, filed Jan’y 29, 1881, and answer, 
filed September 5, 1851, in the case of Graham vs. Wavne Agricult- 
ural Company, In ie circuit court of the United States for the dis- 
trict of Indiana, being the bill and answer in the suit referred to by 
the witness, marked Complainant’s Exhibit Wayne Company 
Suit. 


467 Q. 42. State whether you ever obtained any final decree in 
the suit against the Geneva Lake Company to which you 

have referred; and, if so, what was — done wilh such decree. 
A. I did obtain a final decree o judgment, and execution was 
issued and returned not satistied, oh wt finally the case was settled 
between ourselves and that company. ‘The judgment in that case 
was fora fraction over $0,000—I forget just the exact amount—and 
during the accounting we granted them a license at the regular rate, 
they paying money in advance for that license, and we finally set- 
tled with them, after we discovered their insolvency, for a trifle less 
than $3,000, if 1 remember correctly. I could not give you the ex- 
act figures. I can, however, by referring to the memorandum. They 


PETER WHITMER, ADMR, &¢. 185 


paid me something less than $3,000, together with the right of the 
State of Indiana in the Burdick and Leroy patent. 

Q. 43. Gave you an assignment of their patent ? 

A. Yes, sir; the Burdick and Leroy patent for the State of Indi- 
ana. ‘lhe assignment was taken in another name. 

@. 44. What was the condition of the Geneva Lake Crawford 
Manufacturing Company at the time that settlement was made? 

A. I suppose they were bankrupt. The execution was returned 
not satisfied—no property found. I saw a notice in the daily papers 
a few days previous to the serving of the execution of a sale of their 
entire effects under the hammer at sheriff’s sale. The amount was 
something like $40,000. 

Mr. HarpinG: Objected to. 3 
468 Q. 45. Have they had any existence or been doing business 

since that time, so far as you know? State what you know 
about it. 

A. They have not. The works have been run since that time by 
, and the license granted to them was transferred afterwards to 
the John Haskins Manufacturing Company, as I am informed. 

(©. 46. Then the license which has been offered in evidence here 
to the Geneva Lake Crawford Manufacturing Co. is now held by 
the John Haskins Manufacturing Company as its assignee; is that 
correct ¢ 

A. Yes, sir. 

17. Do you remember whether the defendants in this suit ever 
had anything to do with the Geneva Lake Crawford Manufacturing 
Company at Milwaukee ? 

A. I believe they had. I think they petitioned the court at Mil- 
waukee, after our case had been submitted, to reopen the case and 
allow them to come in and reargue it, through their counsel, charg- 
ing fraud or collusion or something of the kind in the Geneva Lake 
case as between the parties. 


Mr. Harprxa: Objected to. 
Q. 473. Did you afterwards and after the decision at Milwaukee 
give the defendant- any notice of any further proceedings, particu- 
larly proceedings before the master in such suit; and, if so, what 


notice ? 


Mr. Harpine@: Objected to as immaterial. 
A. I did. I notified them by letters, which, if I remember 
469 rightly. 1 placed in the hands of C. H. MeCormick, Jr.. per- 
gnuly, 4 | 
sonally. I think that is the way I served that notice. I de- 
livered it to the defendants’ office personally. 
Q. 48. Have you a copy of the letter so delivered to the defend- 
ant-? If so, please produce it. 
Mr. Harpina: Objected to as immaterial. 
A. I have a letter-press copy of the letter, which I produce. 
Q. 49. State the special reasons or occasions which led to the de- 
livering of this letter to the defendants. 
24—379 


186 CYRUS H. MCCORMICK ET AL., &C., VS. 


A. It was occasioned by these defendants having in an earlier 
stage of the proceedings, as stated before in the case at Milwaukee, 
filed a petition in that court to be heard, and it was in view of that 
we thought it was right and proper to give them an opportunity to, 
appear in this stage of the proceedings if they so desired, the court 
there having refused to entertain their motion or petition to be 
heard. 

Mr. Banning offers said letter in evidence and the same is marked 
Complainant’s Exhibit Banning’s Letter. I also offer in evidence a 
certified copy of the master’s report, exceptions to the master’s re- 
port, decree and opinion of Judge Dyer in the suit of Graham vs. 
Geneva Lake Crawford Manufacturing Company, in the circuit 
court of the United States for the eastern district of Wisconsin, and 
the same is marked Complainant’s Exhibit Geneva Lake Suit. 

Mr. HarpinG: Objected to as immaterial and irrelevant. 

470 Q. 50. State all the particulars connected with the making 
of this agreement of August 4, 1881, with David H. Burrell. 

A. We had lost a suit pending against the Warrior Mower Com- 
pany, and Mr. Burrell, of Litttle Falls, came here and wanted to 
compromise or buy the claim; the reason he gave was this: that 
the president of that company was his father-in-law and he was in 
very poor health and a man that was easily worried over matters of 
that kind,and they were exceedingly anxious to do something with 
it to relieve the old gentleman of the annoyance, and we finally 
made the trade with him. I transferred the claim to him to do 
what he pleased with, under certain restrictions, for the sum of 
$12,000. ‘he papers show all of the agreement between us. 

Q. 51. What was the condition of that suit, particularly with 
reference to the questions of infringement, or at least what did you 
understand about the advice that had been given to the defendants 
on that question ? 

Mr. Harpina: Objected to as calling for hearsay testimony. 


A. I understood they were advised they had a clear case on the 
question of infringement—a clear defense. The machine had never 
been passed on; that was the first suit brought against that machine. 
The instrument shows the entire agreement and understanding. 

Q. 52. State the particulars conrected with the Johnston harvester 
settlement, briefly. 

A. We had a suit pending against the Johnson Harvester Com- 

pany,and one of their officers—I think it was their president; | 
471 cannot tell bis name—came on here and wanted to effect a 

settlement; there was a good deal of question about the in- 
fringement of the machine, even in our own household, for that 
matter, and we finally settled that case for the sum of $10,000 ; it was 
a lump settlement. 


Mr. Harpine: Objected to as hearsay. 
Q. 53. State the particulars connected with the Glass agreement, 
briefly. 
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A. Mr.Glasscametome—he wasan old friend of mine—and stated 
he was about to leave Chicago and engage in manufacturing reapers 
and mowers at Jaynesville, Wisconsin, and they were getting up a 
new machine up there, and they might possibly run against our 
claim and they might not, but to avoid any difficulty in the future 
he was desirous of making an arrangement with us that would al- 
low him to use one or both of these claims in that mower if they 
happened to strike it. He offered me $500 for such a license, and 
as our patent was nearly expired, had only a short time to run, and 
there was uncertainty of their getting near enough to make them 
lable, I concluded to trade with him,and I madesuch a trade with 
him as the papers in that particular show, which are here in evi- 
dence. 

(). 54. State briefly the particulars of the Remington settlement. 

A. We had a suit against them for the infringement of this patent 
by the manufacture and sale of the Crawford mower, the same ma- 
chine that was in controversy at Milwaukee, and when the Milwau- 

kee or Geneva Lake case was finally brought to a close they 
472 came forward and settled with us and tovk a license for the 
future at regular rates. They settled with me for the num- 
ber of machines they had manufactured up to that time and paid 
ine, at the rate of $3.00 a machine, the sum of $4,050 and took a 
license for the future manufacture of machines at the regular rates. 


Mr. i LRDING: Objected to. 


Q. 55. Had you previously made a settlement or arrangement 
with them? 

A. I had, in April, 1878. They had been manufacturing a ma- 
chine called the “Sherwood.” It was the duplicate of the Sprague 
mower. ‘They had learned before I saw them they were considered 
liable under this patent. I was at that time negotiating with the 
Spragues at Providence in relation to a settlement. They, the 
Remingtons, had made a few machines; I don’t know how many. 
They paid me at that time $500. They had discontinued making 
the machines at the time | met them. ‘They paid me $500 for 
what they had made. 

Q. 56. Are these licenses which you have referred to all that have 
ever been granted under said patent No. 74542 ? 

A. I think they are all the licenses granted. We granted a re- 
lease to Gammon & Deering for the infringement of patent 74342 
by the sale of the Sprague mowing machine. This was after the 
decree of court. ‘The matter was settled while before the master in 
the accounting. I don’t now call to mind any other transaction. 


They reported about 1,392 machines after the decree, and they paid 
$2,650 for all matters involved in that litigation. 
470 (). 57. State whether the arrangements with Gammon &«& 


Deering or the Johnston Harvester Company or Burrell or 
Glass were made at any specific rate or on the basis of any royalty 
license fee per machine; and, if not, state fully all the circumstances 
and facts connected with such arrangements not already stated. 


ERE eR ee Mo 0 
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Mr. Harpina: Objected to, as the agreement speaks for itself. 

A. They were not made at any special rate. It was a general 
lump agreement. I never knew how many machines they, either 
of them, had made or expected to make. I was in need of funds, 
and there was some questions that I have mentioned in a former 
answer that had some weight in the matter, and for those reasons | 
concluded to accept the amounts mentioned in each one of those 
settlements without any regard to the number of machines or the 
rate per machine. 

Q. 58. State what counsel were representing the defendants in the 
several suits against the Remingtons, the Warrior or Mower Com- 
pany, and the Johnston Harvester Company. 

Mr. Harpine: Objected to as immaterial. 


A. I wasinformed that Mr. Dickerson, of New York, who was also 
attorney and one of the counsel for the defendants in this case, was 
counsel for some of those parties—I think, the Warrior—and I un- 
derstood, also, that the present counsel in this case were coun- 
sel in some of the other cases—i think, in the Johnston case—and 

General Leggett was of counsel for the Remingtons. I felt 
474 that I had had about all of this kind of a fight that I cared for 

with these defendants, in a case directly their own, without 
being fought by them in various other suits; in fact, I was informed 
in one of those cases—the Johnston case—that it could be carried on 
at the expense of those defendants. 

Mr. Harpine: Objected to as hearsay and immaterial. 


Q. 59. What claims of the patent now in suit and of your other 
patents relate to movers? 

A. Claims 1 and 2 of the patent of February 11, 1868, the one in 
suit, and I cannot give you the number of the claim, but the Wayne 
Agricultural Company’s paper shows the number and description 
of the patent as to the coupling pin—that is, applicable to a mower 
or reaper. The balance of the claims in my patents are mainly on 
reaping attachments for grain. 

Q. 60. What is the value and importance of these first and second 
claims of the patent in suit as compared with all your other claims? 

Mr. Harpina: Objected to. 


A. I have always considered them of pretty much the entire 
value. 

Q. 61. Do you mean they are more important than all the other 
claims together ? 

Mr. Harpina: Objected to as leading. 


A. I do. 

Q. 62. What styles of machines have been contemplated and man- 
ufactured under the licenses which you have referred to as granted 
under this patent—mowers or reapers ? 


Mr. HARDING: Objected to. 
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475 A. Mowers exclusively. 
Q. 63. Look at this patent, No. 193,770, and state what 
machine it shows or describes, if you know. 

A. It shows and describes a machine manufactured by these de- 
fendants—the machine now in suit. 

Q. 64. Do you mean the machine manufactured by the defend- 
ants which the court has held to be an infringement of your first 
and second claims? ° 

A. Yes; it is pretty near as accurate as a photograph, so far as 
the drawings are concerned. 


Mr. Bannrtna: I now offer ‘in evidence a certified copy of said 
patent No. 193,770, granted to C. H. and L. J. McCormick July 31, 
1877, and the same is marked Complainant’s Exhibit MeCormick’s 
Patent. 

[I also offer in evidence a copy of the file wrapper and contents of 
said patent No. 193,770, and the same is marked Complainant’s Ex- 
hibit Files of McCormick’s Patent. 

Mr. Harpina: Objected to as immaterial. 


Cross-examination by Mr. Harpine: 


X Q. 65. Who is Mr. M. A. Morse? | 

A. He is a gentleman in Chicago, for several years the Western 
manager or one of the Western managers of the Gibbs & Sterritt 
Manufacturing Company of Pennsylvania. 

X Q. 66. Had he any connection with the Wayne Agricultural 

Company ? 
476 A. None whatever. 
X Q. 67. How did he come to take part in the negotiations 
between you and the Wayne Company ? 

A. By my solicitation. 

X Q. 68. He was your agent? 

A. In a sense; yes, sir. 

X Q. 69. I observe in the correspondence that he urged the build- 
ing of the Sprague mower by the Wayne Agriéultural Company ; 
do you know why he did this? ‘ 

A. The urging that you speak of occurred after the trade had been 
orally consummated between myself and their president, at Kansas 
City, as I have stated, and before the time that it was to be finally 
reduced to writing, in October following. A portion of their board— 
a majority of their board, in fact—all at once, for some unknown 
reason to me, took it into their heads that they would not, did not 
wish to, engage in it, or so reported to us. ‘The early portion of the 
correspondence was as a pressure to get that company to pay us five 
dollars instead of three, and under that pressure for five dollars they 
took the other shoot and drew off from paying anything or manu- 
facturing the machine in any manner. 

X Q. 70. Had the board formally agreed to any contract with you 
at the time the agreement was made? 

A. Only through this correspondence. Here is a letter from their 
corresponding secretary, which we have produced, which says their 
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board will not pay more than three dollars, and thinks 
477 ‘that is all they can afford to pay and work up the business. 
X Q. 71. I understand through Mr. Morse you tried to get 
five dollars, and the secretary and board would not pay more than 
three; is that a fact? 

A. Yes, sir. 

X Q. 72. That was an oral arrangement prior to the time of its 
being reduced to writing? 

A. No, sir; at Kansas City I met Mr. Lawrence, their president, 
[ think in September, 1870. We met there by agreement, the 
izreement having been arranged here that he would meet me there 
t the time and consummate it. 

X Q. 73. You met him there; what then ? 

A. Please let me state it as I wish to. We there consummated 
the agreement orally at $3.00 and made an arrangement for me to 
go to their works about the 15th of October following. 

X Q. 74. What did you go there for? 

A. To close it up. 

X Q. 75. When you got there did you close it up? 

A. I did not get there, however, until about the 17th or 18th of 
November. As I have stated before, the arrangement was changed 
as to that meeting, and we were to meet here. 

X Q. 76. You got there in November and closed up this agree- 
ment, did you? 

A. Yes. 

X Q. 77. What machine did you understand they were to build 

at the time you closed the agreement ? 
478 A. The Sprague machine; that is the machine they saw. 
X Q. 78 What machines did you understand they were to 
build at that time? 

A. The Sprague mower. 

X Q. 79. I observe in their letters they say they had some doubts 
about taking hold of and introducing the machine; did they allude 
to the Sprague? 

A. Yes. 

X Q. 80. Was it not a doubt about the success of the Sprague ma- 
chine that induced them to hesitate? Look at the letters, unless 
you recollect. 

A. I could not say as to that. 

X Q. 81. Did they not so state in their letters that you produce 
here ? 

A. I presume they might; they stated they had some doubt about 
the introduction of the machine. 

X Q. $2. It was this doubt about the success of the introduction 
of the Sprague machine that made them hesitate, was it not? 

A. No, sir; what I understood to be their hesitation was to make 
terms ; that was my understanding and estimation at the time. 

X Q. 83. Did they not state in these letters that some of the board 
were doubtful about the success of the machine ? 

A. Yes. 
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X Q. 84. Was not that assigned in the letter as a reason for hesi- 
tating to consummate the agreement? 
479 A. They stated some of the board were doubtful about the 
policy of changing from the machine they were manufactur- 
ing to the Sprague mower. 

X Q. 85. Did they not state the objections to the board to doing 
that was the cause of the delay in accepting the proposition ? 

A. Substantially stated that some of the board objected to the 
change; hence the delay. 

X Q. 86. Did Morse urge the Sprague upon them in the corre- 
spondence as a good machine ? 

A. Yes; he did. 

X Q. 87. Did he offer to get them a pattern machine of it? 

A. I think he did. 

X Q. 88. Then did you understand they were to have the exclu- 
sive right in these States you mention to use your patented improve- 
ment? 

A. That was my understanding, provided they fulfilled their 
agreement. 

X Q. 89. Then you knew they were going to build the Sprague 
mower ? 

A. I knew that was the intention. 

X Q. 90. And, knowing that fact, you voluntarily closed an agree- 
ment with them that they should have the exclusive right in the 
several States you have mentioned, under your patent of 1886, for 
the sum of three dollars a machine? 

A. To the extent of my patent of those two claims; I did not pro- 

pose to guarantee them. 
450 X Q. 91. You made this agreement what year? 
A. This agreement was made on the 2lst of November, 
1578. 

X Q. 92. Now, have you kept accounts of the returns of your 
machine and the royalties in any way? 

A. I have kept it in my head and correspondence. 

X Q. 93. Have you kept any accounts except in your head ? 

A. Nothing except correspondence. 

X Q. 94. Any regular books or memorandum kept by you and 
the parties interested with you in this patent which show the re- 
turns and receipts of each year ? 

A. Yes; I think I can furnish accounts. 

X Q. 95. Where is the book ? 

A. At my counsel’s office. 

X Q. 96. Will you go and bring those books here ? 


Mr. Bannina: Please state what kind of a book you refer to. 
Mr. Harpina: Please bring the books referred to in your last 
answer. 


A. I stated those are not my books; they are not within my 
control. 

X Q. 97. Whose books are they? 

A. My attorney’s books. . 
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Mr. Harding requests the production of the books referred to by 
the witness in the last answer. 
Mr. Banninc: I have no objection to showing fully all the ac- 
counts relating to Mr. Graham’s matters contained in our 
481 _ books, but as the books containing such accounts do not show 
merely what has been paid to him from manufacturers—in 
fact, do not show any payments to him that have not come through 
our office—and as they further show our private accounts with all 
or many of our clients, I submit they are not proper books for the 
gentlemen to inquire into, and I decline to produce them unless the 
master so requests. I, however, have no objection to making a com- 
plete statement of everything relating to Mr. Graham’s matters, and 
producing that if so desired and it should be considered material, 


which he can give everything inquired about, namely, the amounts 
paid to him by manufacturers, ete. 


X Q. 98. Are the books to which you allude in your last answer 
kept by you or kept by counsel ? 

A. They are kept by my counsel; they are not my books at all. 

X Q. 99. How long has your counsel kept account of the returns 
of machines and the collections? 

A. I think the first entry of that description occurred some time 
in the summer of 1877, I think possibly in July or June, and from 
that time to the present. 

X Q. 100. Have you kept any books or memoranda yourself of 
the returns of the number of machines and the amounts re- 

celved ? 
482 A. I have not, beyond what was kept in the instruments 
that are produced here in evidence. 

X Q. 101. Then, from the time you started in this business of 
attending to collections and granting licenses up to the present time, 
I understand you to say distinctly no books have been kept except- 
ing those which your counsel has kept; is that so? 

A. That is what I have stated, and those have not been kept for 
me or by me. 


Counsel for defendant- objects to the latter part of the answer as 
not responsive. 


X Q. 102. What year did you first commence taking charge of 
the business of collecting royalties under these patents that have 
been referred to by you ? 

aA. From. the date of the patents. 

X Q. 103. That was in the year 1860 ? 

A. That was in the year 1868, and all the royalties that have been 
collected or attempted I have had charge of. 

X Q. 104. In the year 1868 what royalties did you collect ? 

A. I did not collect any in 1868. 

X Q. 105. In the year 1869 what royalties did you collect ? 

A. Not any. 

X Q. 106. In the year 1870 what royalties did you collect? 
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A. Not any. 

X Q. 107. In 1871 did you collect any royalties ? 

A. Not any. 

X Q. 108. In 1872 did you collect any royalties ? 
483 A. No, sir. 
X Q. 109. In 1873 did you collect any royalties ? 

A. In 18738 I collected $500 from the Remington Company, in the 
month of April, in the way of a lump settlement for machines they 
had made previous to that, but they bad discontinued their manu- 
facture. ‘That same year I collected $500 from Mr. Bloom under 
this contract I have mentioned here as the Bloom contract; that we 
have not been able to find or produce. 

X Q. 110. When you made the collection of the Remington Com- 
pany did you call to see them ? 

A. 2ee 

X Q. 111. Did you ask them how many machines they had 
made ? 

A. Yes. 

X Q. 112. How many did they tell you they had made? 

A. They told me they had made towards 100; could not tell ex- 
actly without some trouble, but they had made towards 100 ma- 
chines. 

X Q. 113. Did you take any .means to satisfy yourself how many 
they had made? 

A. I did not, beyond their statement; I presumed they were 
honest, straightforward gentlemen and I[ took their word for it. 

X Q. 114. Did they discontinue the manufacture? 

A. They had discontinued before [I saw them, and had com- 
menced the manufacture of the Crawford mower under the Burdick 
& Le Roy patent, 

X Q. 115. Who owned the Burdick patent at that time for the 
territory where they were making them? 

A. I could not tell. 

X Q. 116. Did you call on Jacob C. Bloom ? 
454 A. I did. 

—Q. 117. Did you find out how many machines he had 
made ? 

A. He hadn’t made any. He paid me $500 as a payment under 
the contract, which provided that they should pay me a certain 
amount of royalty whether they should manufacture machines or 
not. I hada clause of that description in the agreement as a sort 
of spur. 

X Q. 118. Did the Bloom people discontinue then? 

A. They never built a machine. 

X Q. 119. Before or after? 

A. Before nor after. 

X Q. 120. In 1874 what royalties did you collect? 

A. Didn’t collect any royalties that | remember of. 

X Q. 121. In 1875 what royalties did you collect ? 

A. I don’t remember of anything in 1875 or 1876. 

X Q. 122. In 1877 what royalties did you collect ? 
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A. In 1877 I collected the amount mentioned in the previous an- 
swer from Gammon & Deering. 

X Q. 123. State what it was. 

A. I think it is $2,650; I think that is the amount. 

X Q. 124. How many machines did they make and return for 
having sold ? 

A. That I could not state of my own knowledge. 

X Q. 125. Haven’t you heard your counsel state here? 

A. Yes, sir. 

X Q. 126. What did he state it to be? 
A. 1,392, I think. 
X Q. 127. What year was that? 

485 A. That was in 1877. 

X Q. 128. What royalties did you collect in 1878? 
I don’t think I collected any royalties in 1878. 
Q. 129. What royalties did you collect in 1879? 
. Nothing in 1879 that I recollect. 
Q. 130. What royalties did you collect in 1880? 
. In 1881, $90.00 from the Ann Arbor Agricultural Company. 
Q. 131. On how many machines was this $90.00 paid ? 
. Thirty. 
Q. 132. How much royalty did you collect in 188i under these 
patents ? 

A. In 1881 I collected $42.50; that was from the Geneva Lake 
Company ; $200 for, I think,66 machines (it was three dollars a 
machine) and the Remington instrument; it shows for itself ; $40.50. 

X Q. 133. At the time you collected this amount from the Rem- 
ing Company did you call on them ? 

A. Yes, sir. 

X Q. 184. Did you inquire how many machines they had made? 

A. Yes. 

X Q. 135. During how long a period did you inquire ? 

A. From 1875. 

X Q. 136. You called on the Remington Company in 1881 
486 and inquired how many machines they had made between 
1873 and 1881; is that so? 

A. That is the way I understand it. 

X Q. 137. Did you examine their books to see how many they had 
made? 

A. I did not. 

X Q. 138. Did you take any means to find out? 

A. I took their word for it, as I have said before. 

X Q. 1389. Did you call on the Remington Company between the 
years 1873 and 1881 for their royalties? 

—. I did not. I had no authority, except word of mouth, to call. 

X Q. 140. Who had charge of collecting these royalties between 
1873 and 1881 for the owner of the patent” : 

A. I had. 

X Q. 141. Under the exercise of that authority why did you not 
call on the Remington people between 1873 and 1881 for the ma- 
chines they had made? 
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A. I called on them by that suit. 

X Q. 142. You did not call on them between 1873 and 1881, did 
you? 

A. I have made a mistake there which I wish to correct. I called 
on them through my counsel earlier than that, somewhat; I don’t 
just recollect when. I think Mr. Banning stopped there and saw 
them as my counsel. . 

X Q. 143. Did you make any demand yourself to know the num- 

ber of machines made by them or for returns of royalty be- 
487 tween 1873 and 1881? 
A. No, sir; I did not. 

X Q. 144. Then I understand you distinctly to say you, having 
charge of the business of collecting royalties under these patents for 
yourself and those interested with you jointly—you made no de- 
mand directly upon the Remington Company between 1873 and 
1881? 

A. Not personally; I did through my counsel. 

X Q. 145. What demand did you make through your counsel ? 

A. I instructed my counsel to call on them. 

X Q. 146. Do you know yourself what demand was made on them, 
either through yourself or your counsel, between 1873 and 1881 ? 
Do you know of your own knowledge? 

A. I know I have my counsel’s word for it. 

X Q. 147. When did your counsel call on them—between 1873 and 
1881? 

A. I think 1879, was it not? 

X Q. 148. If you know state it. 

A. I will state it according to the best of my recollection. I think 
it was 1879. 

X Q. 149. State, according to your recollection, whether you ascer- 
tained then the number of machines they had made. 

A. No, sir; I did not, to the best of my recollection. 

X Q. 150. Then I understand in 1881 you commenced a suit? 

A. Yes, sir. 

X Q. 151. Against the Remington Company ? 

A. Yes. 
488 X Q. 152. How far did that suit progress ? 

A. I think the suit never went beyond the simple com- 
mencing of the suit. 

X Q. 153. After the suit was commenced you went down to see 
them ? 

A. After the suit was commenced my counsel was there. ‘They 
wrote me they desired a settlement. My counsel was there and ar- 
ranged a settlement. 

X Q. 154. Did you go down. yourself? 

A. I went down and consummated it. 

X Q. 155. You didn’t go and see them in 18581? 

A. I think it was in 1881; at the time of the agreement. 

X Q. 156. Did you take any further means to know how many 
machines they had made? 

A. I don’t know. I would like to state here, in regard to the 
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temington matter, that there was quite a quantity of their machines 
that was included in the Geneva Lake suit that was purchased of 
the Remington Company by the Geneva Lake Company and sold 
by them, which come in under the Geneva Lake judgment. I don't 
remember just the number. Mr. Banning would probably remem- 
ber the exact number. 
X Q. 157. How many machines did the Remington Agricultural 
Company make returned to you in the statement? 
A. I don’t remember the number, but it amounted, at three dollars 
a machine, to $4,050. 
489 X Q. 158. Did you understand that included the machines 
they had made from 1860 up to the date of the settlement 
with you? 
A. From 1873, aside from the machines I have mentioned as com- 
ing under the Geneva Lake suit, the number I don’t remember. 
X Q. 159. Did you release them from the Geneva Lake machines ? 
A. Yes, sir. 
X Q. 160. How many machines have they made which were called 
Geneva Lake machines ? 
A. I couldn’t tell without locking. 
X Q. 161. Give me your best recollection or look at the thing 
which will enable you to tell me. 
A. About 800 of the Remington machines. I understand the en- 
tire number of machines which the Remingtons had made was 1,350. 
X Q. 162. Did you ever get any return at that time from the 
Remington Company for anything they made after 1881? 
A. I have. 
X Q. 168. When did you get that return ? 
A. This fall. 
X Q. 164. Did you get any return from the number of machines 
made by them in 1881 or 1882? 
A. I did. For 1882 they reported 62 machines, and sent a check 
for $186 on December 26, 1882. 
X Q. 165. Did you take any means to ascertain whether 
490 the return of the machines made for the year 1882 was cor- 
rect ? 
A. I have not. 
X Q. 166. What return did the Remington Company make for 
1881? 
A. 1881 was included in that settlement. 
X Q. 167. The return of 62 machines was for the years 1881 and 
1882? 
A. 1881 was in the settlement I stated. 
X Q. 168. What royalty did you collect under your patents for 
the year 1882? 7 
A. I have given you the Remington and the Ann Arbor Com- 
any. | 
X Q. 169. Give the collections you made in 1882 on royalties 
which you collected in 1882 under your patents. 
A. Ann Arbor Company, 190 machines; draft for $570 as royalty. 
X Q. 170. The Remingtons returned how many machines ? 
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A. Sixty-two. 
X Q. 171. And paid $186? 
A. Yes, sir. The Wayne Agricultural Company paid me $1,500 
on the 20th of January, 1882. 
X Q. 172. How many machines did they return ? 
A. ‘They did not return; they paid me 4 the year. 
X Q. 175. How much did they pay you by the year? 
A. $1,500 a year. 
X Q. 174. How many machines did they make in the year 
1882? 
49] A. I could not tell. I have never been there and never 
inquired. I know they made about 500 the year before, and 
this probably would be about the extent of their business, ordinarily. 
X Q. 175. You don’t know how many machines they made? 
A. I do not. 
X Q. 176. Did they pay you anything for the year before ? 
A. Yes, si 
X Q. 1éi. Did you give me an account of that? 
A. | a that. They paid me $900 for the year before. 


XQ. 178. Then you forgot to mention that in the year 1881 ? 
i" 
A. = 7% to mention the W ayne Agricultural Company. 
X. 9. They paid you $900 for manufacturing 500 machines? 


A. hi was paid in January,.1882. It was paid on final settlement 
of the suit pending between us. 

X Q. 180. Have vou given all the royalties you collected in 1882? 

A. I think I have. Ihave collected no royalties from the Geneva 
Lake Company of John Haskins, successor of the Geneva Lake Com- 
pany. They haye made a report, and think they have got three 
machines out of ny reach. They reported 200 machines. 

X Q. 181. Do they decline to pay you? 
492 A. It is quite likely they decline. The matter stands in 
this way: ‘They think they have got their machine out of 
my reach and I think differently. ‘The matter is in process of ad- 
justment between us now. 

X Q. 182. Did you ever make any effort to collect the royalties of 
the Remingtons for machines made by them prior to 1873? 

A. As stated here, I visited them in April, 1873, and collected 
$500 for machines made by them—the machines known as the Sher- 
wood mower. 

X Q. 183. Was that in full settlement of all the machines made 
prior to 1873 

A. Yes, sil 

X Q. 184. How many machines did they report they had made? 

They stated they had made towards 100 machines. I don’t 
recollect the exact number, but I think it was somewhere in the 
neighborhood of 100 machines; but they had discontinued and had 


gone to manufacturing the Crawford mower, which they then had 


under course of construction, but none completed that I saw. I 
would like to state that the moneys I have referred to in answer to 
these various questions I have referred to as royalties and not as 
money collected otherwise—simply as royalties—except as to Gaim- 
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mon & Deering and Bloom and the $500 from the Reming- 
tons. 

493 X Q. 185. How much money did you collect under patent 
in the year 1868? 

A. None. 

X Q. 186. How much money did you collect in any way und r 
your patent in the year 1869? 

A. None. 

X Q. 187. How much money did you collect under your patent 
in the year 1870? 

A. None. 

X Q. 188. How much in the year 1871? 

A. None. 

X Q. 189. In 1872 how much did you collect in any way under 
your patent ? 

A. None. 

X Q. 190. In 1873? 

A. In 1873 I collected $500 from the Remingtons and $500 from 
Bloom. The Bloom money was paid under a penalty clause in his 
contract, not for machines manufactured, because he never manu- 
factured one, and the Remington money was paid me on a few ma- 
chines they had manufactured, known as the Sherwood mower, but 
had discontinued the manufacture of them before I saw them. 

X Q. 191. Did you give a release for the past then ? 

A. I did. 

X Q. 192. Did you consider that royalty or not? 

A. I didn’t consider it royaltv; I considered it as a lump settle- 

ment. ‘ 
494 X Q. 193. How much money did you collect in any way 
under your patent in 1874? ? 

A. I don’t think I collected any. 

X Q. 194. How much did you collect under your patents in any 
way in 1875? 

A. I think none. 

X Q. 195. How much did vou collect in any way under your 
patents in 1876? 

A. None. 

X Q. 196. How much did you collect in any way under your 
patents in 1877? 

A. In 1877 I collected $2,650 of Gammon & Deering—a lump 
settlement. 

X Q. 197. Was that royalty or not? 

A. No, sir; that was not royalty. 

X Q. 198. What year was that? 

A. That was 1877. 

X Q. 199. How much money did you collect in 1878 in any way 
under your patent? ; 

A. I don’t recollect of any. 

X Q. 200. How much money did you collect in the year 1879 in 
any way under your patents ? 

A. I don’t think I collected any in 1879. 
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X Q. 201. How much money did you collect in any way under 
your patents in 1880? 

A. I think I collected for the year 1880 some $90 from Ann Arbor 
people for thirty machines. 

X Q. 202. Was that in the way of royalty ? 

A. Yes, sir. 
495 X Q. 203. Is -that all you collected in 1880 — any way 
under your patents? — 

A. I think it was. 

X Q. 204. How much did you collect in any way under your 
patents in 1881? 

A. I collected $12,000—realized it under the patent in the trans- 
fer of matters of the Warrior to Mr. Burrill—and I collected $4,050 
from the Remingtons, and $2,637.50 of the Geneva Lake Crawford 
Company, and $200 paid by them some time in Jan’y, in advance. 

X Q. 205. All that was in 1881? 

A. Yes, sir. One payment was for past and the other for the 
future. 

X Q. 206. Which was for the past? 

A. The larger sum. In addition, I received from them the right 
of the State of Indiana in the Burdick & Le Roy patent? 


X Q. 207. Was that royalty? 
A. No, sir; it was on a Judgment. 
X Q. 208. The whole thing is royalty collected ? 


tis royalty, judgment, and settleme nts—royalty, judgments, 
and settlements all mixed up. 

X Q. 209. How much money did you collect in any way under 
your patent in the year 1882? 

A. In the year 1882 I collected $10,000 from the Johnstons and 

$570 from the Ann Arbor Agricultural Company and $186 
496 from the Remingtons and $900 from the Wayne Company, 
paid me for 1881, that was paid in 1882. 

X Q. 210. How much of this money you collecied in 1882 was 
what you call royalty ? 

A. The $570 was royalty from the Ann Arbor Company, and the 
$186, if I remember right, from the Remingtons was royalty, and the 
$900 from the Wayne Company. 

X Q. 211. Which of these amounts which you collected in 1882 
was collected by suit or after you had commenced suit? 

A. It was all collected after suit was commenced. 

X Q. 212. Against the several parties? 


XQ 213. ‘Bn much of the money collected in 1882 under these 
pate nts was collected after you commenced suit against the several 
parties ? 

A. I have stated. 

X Q. 214. State it again. 

A. Let me explain; the royalties you have inquired of me which 
were royalties 

X Q. 215. How much of the money collected in 1882, under these 
patents, was collected after suit ? 
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A. The $10,000 from the Johnston, and the Wayne Agricultural 
Company,$900; I think that was all I collected that year after bring- 
ing suit in the way of settlement. 

X Q. 216. Between the years 1868 and down to and in- 
497 cluding the year 1879, can you tell me what was the total 
amount of royalty paid to you under these patents ? 


A. I did not collect any royalty during that time as rovalty. 


There is a hundred dollars I wish to explain on the record. I sold 
D. M. Osborne & Co. a shop right for the use of this pin, under this 
later patent, for $100 during this time. 

X Q. 217. From January, 1880, up to the present time, how much 
have you collected as royalties and from whom ? 

A. I collected from the Ann Arbor Agricultural Company $90; 
from the Wayne Agricultural Company, $900; from the Geneva 
Lake Company, $200; from the Remingtons, $4,050; that was after 
the suit was brought; and $186 from the Remingtons for 1882, 
and $570 from the Ann Arbor Company. 

X Q. 218. How much money from 1880 to the present time have 
you collected as royalties, without suit? 

A. I have collected from the Ann Arbor Company the two sums 
of $90 and onde» from the Remingtons, $186, and from the Geneva 
i as Company, $200. 

X Q. 219. At hed rate per machine did you collect royalt les, as 
stated in your last answer, between 1880 and the present time 

A. $3.00 a machine. 

X Q. 220. What difference did you make wh n parties infringed 

only one of the ine claims in your royal lty ? 
498 A. I made on the three-dollar rate fifty cents for one claim 
and $2.50 for the other. 

X Q. 221. That is in these demands for 1880? 

A. Yes, sir. 

X Q. 222. You had a claim against the Warrior machine ? 

A. Yes, sir. 

X Q. 223. Did you ever bring suit? 


A. I did. 
X Q. 224. Did you get judgment? 
A. No, sir. 


X Q. 225. Did you try to ascertain how many machines the War- 
rior anew had made, or take any method to find out? 

A. I never have taken any forcible method. 

X Q. 226. Did vou ascertain,any way, how many they had made? 

A. I was told all kinds of stories about their business. 

X Q. 227. How many machines did you ascertain they had made? 

A. I never ascertained ; Mr. Burrill came here. 

X Q. 228. Lask you whether you took any means to ascertain 
how many machines they made? 

A. I did not go through their books, and I had no authority to 
gu through — books. 

X Q. 229. I merely ask you if you ascertained. 

A. No, sir; I did not. 
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X Q. 230. Did you ever take any means to ascertain how many 
machines the Johnston Harvester Company made? 
A. Not any further than inquiring of themselves. 


499 . XQ. 231. Did you get a return from them — how many 
machines they had made o ‘ reported ? 
A. No. sir: I did not. : 


X Q. 252. What answer did they make as to your inquiry as to 
the number of machines ? 

A. I got this information from the Jolinston people that this 
feature was only used in a small portion of their machines; that 
they built some four or five different machines, this being one of 
them, and that they had not built this a great while, and the party 
who was here did not know himself how many they had built, but 
said ina gene ‘ral way that their business was largely overrated. 

X Q. 233. Through whom did you make settlement with the 
Johnston mee sy : 

There was a good deal of question as to whether I would suc- 
ceed in holding that. machine. 


Mr. Harding objeets to the witness volunteering statements which 
are not responsive to the question. 


X Q. 254. Did I ask you whether there was a doubt about holding 
that machine in my question ? 

A. No, sir. 

X Q. 255. Why did you put it in your answer ? 

A. I was attempting to give you my reasons for making the set- 
tlement. 

X §. 236. Did I ask you for your reasons for making the settle- 

ment? 
O00 A. No, sir; I withdraw my answer. 
X Q. 237. Did you ever call on the Johnston Harvester 

Company ? 

A. Personally ? 

AX Q. 238. Yes, sir. 

A. No, sir; I did not. 

X Q. 239. Did you swear to the bill that was filed against them ? 

A. I did. 

X Q. 240. Did you allege in that bill that they infringed your 
patent ? 

| alleged [ believed they did. 

X Q. 241. Did you employ anybody to negotiate between you and 
the Johnston Harvester Company? 

A. Nobody but my counsel. 

X Q. 242. Was Mr. Glass consulted by you in connection with 

A. He was not. In relation to the settlement ? 

A Q. 243. Yes. 
A. I don’t remember that he was. 
X Q. 244. Did you ever say anything to Glass on the subject? 
A. He was aware I had sued the company ; I told him I had sued 
them. 

X Q. 245. That was all you ever said to him on the subject ? 
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A. I would not say all I ever said; still it might be all I ever 

said. I never sought Mr. Glass’s aid in bringing about the settle- 

ment in any manner that I have the remotest recollection of. 

501 X Q. 246. You received the net sum of $10,000 from the 
Johnston Harvester Company ? 

A. Yes, sir. 

X Q. 247. Was that sum paid to you in a check or notes? 

A. It was paid partly in notes and partly by check or draft. 

X Q. 248. Did you give to the Johnston Harvester Company or 
anybody connected with it any rights or privileges other than in 
that paper? 

A. No, sir. 

X Q. 249. That paper expresses fulley the settlement you made? 

A. It does. 

X Q. 250. How many machines had the Janesville people made 
at the time you made the agreement with them? 

A. They had made none, as I understood it. 

X Q. 251. Who informed you that the suit against the Johnston 
Harvester Company could be conducted by them at the expense of 
the defendants in the present suit ? 

A. I think that I got that information from my counsel; I think 
my counsel got that information from another source. 

X Q. 252. "You got it from your counsel—that is all you know? 

A. Iam generally pretty well satisfied with that kind of knowl- 
edge. I would like to state, in relation to that, that I received this 
information before the settlement was made with the Johnston 

Company; it is nothing of recent date. 
502 X Q. 255. How many machines were ever built by you or 
your associates under the patent of 1868 ? 

A. I don’t know; I should say 150 to 200. 

X Q. 254. In what years were they built? 

A. Something over 200 in 1865, 1866, 1867, 1868, and 1869; I 
can’t give you the exact number. 

X Q. 255. How many machines were made by you and your as- 
sociates under the patent of 1868, after the granting of the patent? 

A. 100. 

X Q. 256. That is, by you and your associates from that time to 
the present ? 

A. Yes; the machines I had anything to do with; not my licensees. 

X Q. 257. What became of those 180 machines ? 

A. They were sold to farmers, most of them. 

X Q. 258. Can you give me the names of any persons who bought 
any of the 130 built under the patent of 1868 ? 

A. I guess I might give you a few names. I will give you the 
name of George Druce. 

X Q. 259. Where does he live ? 

A. Town of Warren, Lake county. 

X Q. 260. What is his post-office address? 

A. I could not tell you. 

X Q. 261. Can you give me the post-office address of anybody to 
whom you sold any of these machines? 
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A. It is a long time ago; I don’t know that I could locate them. 
I will think it up and give you some names in the morning. 

503 X Q. 262. Was the building of these machines in the year 
1860 profitable ? 
A. I should presume not. 
X Q. 263. Why should you presume not? 
A. From the fact of mismanagement of the business. 
X Q. 264. Did you make or lose in the manufacture of these ma- 
s while you were in the business ? 
[ suppose money was lost on the small scale that was done. 
(). 265. How much money did you lose in building them ? 
d. 


. 


ching 


A. 
X 
A. I did not lose anything but my time. 
X Q. 266. How much did the parties engaged in building them 
lose ? 

A. I could not answer that question; I don’t know how much 
they had invested. 

X Q. 267. They kind of broke up? 

A. Yes. 

X Q. 268. You afterwards bought or controlled an interest in the 
Burdick patent, did you not? 

A. No, sir; I bought a State right in the State of Indiana for the 
Burdick and Leroy patent. 

X Q. 269. Did you grant a license under that to'any one? 

A. No, sir; I, did not. I did not buy the whole thing; there 
was some few counties out of the State. 

X Q. 270. Did you eyer assign the right to the State that 
O04 you had bought or license under it? 
A. I did not; I assigned one county. 

X Q. 271. To whom was that? 

A. To the Wayne Agricultural Company. 

X Q. 272. That was included as a part of the consideration in one 
of the agreements ? 

A. Yes; that was at the time of the settlement, in January, 1882. 

Redirect examination by Mr. BANNING: 

R. D. Q. 273. In using the term “royalty” or royalties you have 
referred to money paid at specific rate per machine under licenses 
previously granted, have you not? 

Mr. HarpING: Objected to as leading and because the witness has 
fully explained several times how the money was collected. 


A. Yes, sir. 

R. D. Q. 274. If the term should include other moneys paid at a 
specified rate per machine for machines manufactured previous to 
any agreement, then would it or would it not cover the $4,050 paid 
by the Remingtons in 1881 ? 

Mr. Harpina: Objected to as leading and because the witness has 
already fully explained. 


A. The facts are these: The Remingtons desired to take a license 
and report machines they had manufactured previous to the taking 
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of the license at the regular license rate, and it was so paid and re- 
ceived. 
505 Mr. Harpine: Answer objected to. 

R. D. Q. 275. If the term royalty or royalties should include any 
money paid for the privilege of using the patented invention would 
it cover any other moneys than those which you have referred to as 
royalties ? 

Mr. Harpine: Objected to. 


A. I don’t understand the question. 

R. D. Q. 276. Was the money paid by the Wayne Company paid 
on compulsion of a suit, or did they desire to avail themselves of the 
privilege of paying it under the license to them at that time? 

Mr. Harpina: Objected to as instructing the witness and calling 
for hearsay testimony. 

A. They desired to pay it as though there had been no interrup- 
tion of the license privilege. 

Mr. Harpine: Objected to as hearsay testimony. 

R. D. Q. 277. Did they insist on this position in the suit at Indian- 
apolis ? 

A. They did. 

Mr. Harpine: Objected to. 

The Witness: I would like to make a correction in relation to 
the Ann Arbor license. That license is not of the date it bears. 
That license bears the date of a previous draft sent them by mail. 
Some few days or a week or two, perhaps longer, I was at their place, 

and there was one or two alterations they wished to make in 
506 it,and they made a copy themselves of the license we had 


sent them, putting in the changes they desired, but dated it of 


the same date as the original draft. 1 think also 1 may be mistaken 
as to the money received from Gammon and Deering. I received 
that in 1878 instead of 1877. I remember I received it at Wichita, 
Kansas, where I was that year. 

Adjourned to 10 o’clock a. m. Feb’y 14. 

FrBRUARY 14—10 o'clock a. m. 

Parties met pursuant io adjournment, when the redirect exami- 
nation of AtvARo 6b. GRAHAM was continued by Mr. BANNING as 
follows : 

R. D. Q. 278. You said yesterday on cross-examination that you 
believed the settlements with the Remingions, the Johnston Har- 
vester Company, and Burrell were made after the bills were filed, 
but before any further proceedings were taken in the several in- 
fringement suits referred to. State whether you were correct in that 
statement; and, if not, exactly what the facts were. 

Mr. Harpinea: Objected to, as the witness has already been in- 
terrogated as to these settlements. 


ws 
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A. I find, by looking at the papers in some of these cases, that the 
Johnston harvester case was attended 
R. D. Q. 279. What proceedings have been had ? 

507 A. Proceedings were had and prima facie evidence was taken 
and Mr. Bennett 

.. D. Q. 280. And what was done in the Remington case? 

A. In the Remington case—our expert testimony was taken in 
that case. 

.. D. Q. 281. That is, you mean to say that the settlements. with 
the Remingtons and the Johnston Harvester Company were not 
made until after the prima facie evidence was taken in each case ? 


Mr. Harpina: Objected to. 
A. Yes, sir. 


R. D. Q. 282. After thinking the matter over, do you recollect any 
conversation with Mr. Glass in reference to the machines manufact- 
ured by the Johnston Harvester Company ? 
A. I do. 


R. D. Q. 283. What were such conversations ? 


Li 


Mr. Harpine: Objected to, as the witness was fully cross-examined 
on this yesterday. 


A. I remember a conversation with Mr. Glass, in which he stated 
to me that he thought that company had manufactured in the neigh- 
borhood of 25,000 machines of all kinds. ‘They make a variety of 
machines, however. 

Mr. Harpina: Objected to as also having been stated yesterday. 

The Witness: | simply wish to correct myself as to that conver- 
sation from the fact that I did not remember it yesterday. | 


008 R. D. Q. 284. You said something yesterday about the 

connection of attorneys representing the defendants in this 
case with the defense of other cases commenced after the decision in 
this case. Please state fully what you know on that subject. 


Mr. Harpina: Objected to, as the plaintiff was cross-examined 
about this matter yesterday, and as immaterial. 


A. Well, sir, I know that in the Johnston Harvester case Mr. 
George Harding and Mr. John R. Bennett appeared for the defend- 
ants. Mr. Bennett cross-examined Mr. Bates, our expert in our 
prima facie testimony. In the Remington case our prima facie evi- 
dence was taken, and General Leggett, who was also counsel for 
these defendants, crossed-examined our expert witness in that prima 
facie case. In reference to the Warrior Mower. Company I stated 
yesterday that I had been informed that these defendants’ attorneys 
or some of them were defending or advising the Warrior Mower 
Company, but since testifying yesterday I have seen a letter from 
Mr. Burrill in which he states that he was informed by Mr. Bramer, 
the general manager of the Warrior Mower Company, that he had 
consulted Mr. Dickerson, of New York, in New York city, in rela- 
tion to this patent and their machines, and that Mr. Dickerson ad- 


206 CYRUS H. MCCORMICK ET AL., &¢., VS. 


vised them that there was no infringement. Mr. Dickerson was also 
one of the defendants’ counsel. 


509 Mr. Harpine: Testimony is objected to as hearsay. 


R. D. Q. 285. Did you ever see either of the defendants in this case 
before this suit was commenced, at any time, in reference to their 
manufacturing your inventions or anything relating to them? If 
so, please state fully whom you saw, when you saw them, and what 
was sald. 

A. I did see them. In September, 1869, I think it was, I had 
one of my machines on the corner of West Lake and Jefferson 
streets. I went to this defendants’ works, on the north side at that 
time, with a view of getting them to look my machine over. I 
though I had something that might attract their attention. At that 
time they informed me—I can’t say whether that is the gentleman 
that I met, this was the first time | ever met him, Mr. L. J. MceCor- 
mick—they informed me they had as good machines as the market 
afforded, and they didn’t care to look at my machine, though if | 
would haul it down to their works they would look itover. I thought 
the prospect so slim that I did not haul itoverthere. Again, I think 
in the winter of 1871 and 1872, I called at Mr. L. J. MeCormick’s resi- 
dence in the evening—a party by the nameof Streeter went with me— 
and tried to get his attention to some features of my invention. | 

called there, I guess, two or three timeintheevening. Mr. Mc- 
510 Cormick was very busy at that time building their works, and 

it was almost impossible to see him excepting in the evening, 
and I had a number of interviews with him in relation to that subject, 
and finally, after they had got into their new works and was run- 
ning their business there, I called several times. ‘The last interview 
[I had with Mr. Leander J. McCormick was at their office at the 


works, and he told me when I got ready to take about the price of 


a dead horse for what 1 had to come to see him. I never went up. 
[ concluded that was sufficient. I presume Mr. McCormick remem- 
bers that. During this time, however, I was talking with ex-Senator 
Doolittle in relation to my matters and my efforts and he kindly 
volunteered to give me a letter of introduction to Mr. Cyrus H. 
McCormick, saying that he thought that perhaps by calling his per- 
sonal attention to it I might meet with better success. I took Mr. 
Doolittle’s letter to Mr. Cyrus H. McCormick in his office down town 
and he treated me very pleasantly. He informed me he could not 
give it his personal attention and referred me directly to the active 
parties at the works. 

Mr. Harpine: About what date was that? 

A. I think that was in 1873. It was in the winter of 1871 and 

1872—the winter after the fire—that IJ first called at M. L. J. 
511 McCormick’s house, and I think this was in 18738—along in 
the summer of 1873—that I called on Mr. Cyrus H. McCor- 

mick. I believe that is briefly the explanation of my efforts with 
the defendants in that direction. 

Rk. D. Q. 286. State whether you endeavored to get other manu- 
facturers to take licenses after the transfer of the patent to your 


ee 


see 
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ee 
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brother; and, if so, how you succeeded, what difficulties you had to 
meet, and so on. 

A. I have constantly endeavored to get manufacturers to adopt 
my patent and manufacture it, and I have quite generally met with 
the response that these defendants and others would ultimately break 
up my patent, and they would not care about engaging in it. 


Mr. Harpina: Answer objected to as hearsay testimony. 


R. D. Q. 287. When was the first suit commenced on your pat- 
ent? 

A. The first suit was commenced, I think in 1874—late in 1874. 
[ have not got the exact date of the commencement of that suit; I 
think it was in December, 1874. 

RK. D. Q. 288. Was that suit defended ? 

A. It was. 

R. D. Q. 289. Were you able to get manufacturers to recognize the 
validity of the two claims of your patent now in controversy before 
the decision against these defendants ? 

A. In part I have. The Wayne Agricultural Company 

O12 ~—partially recognized the validity of my patent at the time 

that they entered into this contract, but on final settlement of 

the suit with them they insisted upon making the deferred payments 

for future royalty contingent upon the outcome of this litigation or 
any other. 

R. D. Q. 290. Has the fact that the patent was being opposed in 
this litigation or any other ever been referred to or urged as a rea- 
son why manufacturers should not recognize it or take licenses ? 

A. Well, in the general way that I have mentioned here—that 
my claims would ultimately be wiped out—is about all I have met 
in that direction. 

RK. D. (). 291. You referred yesterday to some books kept by our- 
selves. What have you to say in reference to that this morning? 

A. I have examined those books, and I find them simply the ac- 
counts of my counsel with their several clients, myself among the 
num ber. 


Recross-examination by Mr. HArpDING: 


X Q. 292. What kind of mowing machines was Mr. McCormick 
building when you called on him? 


_ 


A. He was building a machine called “The Advance "—a two- 
wheeled, flexible bar machine. 
X Q. 295. That was in 1873? 
A. Yes. 
513 X Q. 294. Who did you call on in 1868, of manufacturers 
or others ” 
A. In 1868? I didn’t call on any person that year; I was try- 
ing to build a machine myself. 
X Q. 295. Who did you call on in 1869? 
A. The same in 1869. 
X Q. 296. Who did you call on in 1870? 
A. In 1870 I called on the Bloomington Manufacturing Company 
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and made a verbal agreement with them, which I testified about 
yesterday. 

X Q. 297. Is that all in 1869? 

A. No, sir; I called on a gentleman by the name of Flagg, also 
of Bloomington. 

Q. 298. What was he doing? 

A. He was at that time building a large agricultural manufactory 
at Bloomington, which he afterwards completed, and manufactured 
various agricultural implements. 

X Q. 299. What kind of a mower was he making ? 

A. He made a mower called “ The Farmers’ Friend.” 

X Q. 300. Did he decline to take a license ? 

A. I will state that I called on him by his request, sir, and there 
was a bit of competition sprang up between myself and the patentee 
of the machine; that he fina!ly adopted —, and that patentee offered 
to take stock in this concern in lieu of royalty, but I declined to 
do that. He offered me the preference if I would take some 

stock. 
old X Q. 301. Then-he would not deal with you? 
A. I would not deal with him; I had the preference. 

X Q. 302. Then you didn’t deal together? 

A. No, sir. 

X Q. 303. Did you call on anybody else in 1869? 

A. This was in 1870. 

X Q. 504. I was speaking of 1869. 

A. In 1869 I called upon those gentlemen, the defendants, as 
stated. 

X Q. 305. Do you speak of any othersin 1869? 

A. A firm on the west side of Jefferson St—Holmes & Pyott. 

X Q. 306. Were they building a mower? 

A. No, sir; they were not; but they had large works and plenty 
of capital, and I made an effort to induce them to take up the ma- 
chine and manufacture it; I believe that constitutes my efforts in 
1869. 

X Q. 307. Did they decline to do it? 

A. Well, sir, at one time I thought I: had the thing pretty near 
consummated, but if you remember black Friday 

X Q. 308. Answer my question ; did you succeed ? 

A. I did not succeed. 

X Q. 309. I only want to know whether they took a license or 
not ? 

A. They did not, sir. 

X Q. 310. You came to no agreement? 

A. No, sir. 
515 X Q. 311. Did you call on any one in 1870? 
A. In 1870? I have stated. 

X Q. 312. Did you call on any one else ? 

A. On the Bloomington Manufacturing Company and made an 
arrangement with them, which I have stated several times, and also 
called on Mr. Flagg by his request. 

X Q. 313. In 1871 who did you call on? 
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A. In 1871 I made some efforts with D. M. Osborne & Company, 
of Auburn, New York; that year I was employed by them in their 
service. 

X Q. Did they come to any agreement with you? 

A. they did not: no, sir; they were building a machine known 
as the Kirby, and also a machine known as the “ Burdick.” The 
Kirby was a combined machine and the Burdick was an independ- 
ent single reaper. 

X Q. 315. Did you eall on any one in 1872? 

A. In the winter of 1871 and 1872—it is not necessary for me to 
state those I have already stated—I called on Miller & Altman, of 
Canton, Ohio, also of Akron, Ohio, and the Seiberling Manufactur- 
ing Company—I don’t know as that is the proper name of that 
company, but Seiberling was the general manager of that company. 

Mr. Banntinc: Where were they? 

A. They were at Akron, Ohio. I called on Russell, at Massillon; 

also Bayliss, of Massillon. I made a trip that winter to 
516 manufacturers of this kind of goods generally through the 

States of Ohio and New York, ending up with Walter A. 
Wood, at Hoosick Falls. 

X Q. 316. Who did you call on in 1873? None of this people in 
1872 made any agreement? 

A. No, sir; none except D. M. Osborne. I sold them the shop 
right on one feature of my invention. 

X Q. 317. On this patent? 


A. as sir. That is distinctly stated in my testimony yesterday. 

X Q. 318. They made no a; sreement under this patent—none of 
them ? 

A. No, SIT. 


X Q. 319. Who did you call on in 1873? 

A. In 1873? I don’t know that I called on anybody specially that 
year. 

X Q. 320. Who in 1874? 

A. I have stated that I called on Mr. McCormick. My last call 
was in 1873. 

A Q. 321. In 1873? 

A. Yes; the last call on Mr. McCormick was 1n 1875. 

X Q. 322. Who did you call on in 1874? 

A. | don’ t remember of making any special effort in 1874. 

X Q. 323. Who did you call on in 1875! 
Tr bes same is true of 1870. 
X Q. 324. Who did you call on in 1876? 
In 1876, as I stated yesterday, I commenced negotiations with 
the W ayne Agricultural Company, through their president. 

X Q. 325. Is that all in 1876? 
O17 A. That is all I remember. 
X Q. 326. In 1877? 

A. I don’t think I called on anybody especially. 

X Q. 327. In 1878? 

A. In 1878 I called on the Wayne Agricultural Company to 


- 
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finally close up the negotiations that were commenced in the winter 
of 1876, during those years. 

X (). 328. W ho did you call on in 1879? 

A. I don’t think I called on anybody specially in 1879. 

A Q. 329 Who did you call on in 1880? 

A. called on W yckoff, Tuttle & Olin, of Perry, New York. 

X Q. 330. Did you make any agreement with them ? 

A. No. sir: IL also called on Sweet, Faulkner & Co., of Dansville: 
also Sweet. of Wellsville, New York: these last named were in New 
York. I am mis — as to one in 1879. In December, 1879, | 
called on a concern in Indiana; I can’t call the name of the people 

‘firm. It was some fifi teen miles from Richmond, Indiana. 

X Q. 331. Did you make any agreement with these last people 
you have mentioned? 

A. | did not: no, sir. 

X Q. 382. Who did you call on in 1881? 

A. I don’t remember of calling on anybody in 1881 specially as 
to that. Let me see, in 1880 the Ann Arbor people they came to 
me for a license. I have stated that was consummated in another 

part of the record. 
o18 X Q. 333. Do you know the number of machines that the 
Remington Company manufactured in each year prior to 
1879? 

A. Well, I do not, sir; they gave me the gross number of all ma- 
chines manufactured up to the time they took the license. 

X Q. 334. That was when—in what year? 

A. In 1881—June, 1881. 

X Q. 335. You don’t know how many machines were made, prior 
to 1881, in any one year, specifically ? 

A. No, sir: I do not. 

X Q. 336. Where is the testimony which you say you took in the 
Johnston harvester case? 

A. I think that is in my counsel’s office. 


Mr. Harding, counsel for defendant-, requests witness to produce 


testimony taken in the Johnston harvester case, that a copy of it 
may be attached and marked as an exhibit. 


X Q. 337. Were you present at the time of taking the testimony ? 
A. I was present at the time—a part of the time. 
X Q. 538. Did you cause Mr. Bates to be produced as a witness? 


A. Yes, sir. 


Mr. Harding, counsel for defendant-, requests the witness to pro- 
duce the model of defendants’ machine in the case against the John- 
son Harvester Company. 

Mr. Bannina: I also produce and offer in evidence a copy 
919 of defendants’ answer in the case against the Johnston Har- 
vester Company. 
Mr: Harpina: All of which will be marked, respectively, John- 
ston Harvester Company testimony, Johnston Harvester Company 
model, and Johnston Harvester Company answer. 
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The Witness: I wish to state here that in 1873 I called on the 
Spragues, whom I had omitted to mention; I called on them to try 
and effect a settlement and arrange with them to continue the man- 
ufacture of machines on a reasonable basis. 

X Q. 339 Did you make any agreement with the Spragues? 
A. I did not; no, sir. 

X Q. 340. Did you ever have any dealings with Mr. Christopher 
Bradley, of Syracuse ? 
A. I never have had any dealings with him; have had talks with 


X Q. 341. Did you ever make any settlement with Christopher 
Bradley t 

A. No, sir. 

X Q. 342. Or the Bradley Manufacturing Company? 

A. No, sir. I did call on C. C. Bradley & Son, also in Syracuse. 


X Q. 343. Did you make any settlement with them? 
A. No, sir; I never made any settlement or deal with them; | 


called on them in the year 1872. 
X Q. 344. Did they claim to have made this invention ? 
A. No, sir. I called there to try and induce them to take 
520 licenses and manufacture my machines at that time—in 1872. 


ALVARO Bb. GRAHAM. 


Subscribed & sworn to before me— 
H. W. BISHOP, 
Mast: y an f hance ry of thi f art mrt { ourt of the 
United States for the Northern District of Illinois. 


521 EpwARD G. FRANKS, a witness pro luced, sworn, and exam- 


ined on the part of the complainant, deposes and testifies as 
follows in answer to questions by Mr. BANNING: 


(). l. State your hame, age, occupation, and place of residence. 

A. Edward G. Franks; 50 years of age; residence, 511 West Madi- 
son street ; occupation, expert accountant. 

Q. 2. What experience have you had as an expert accountant ? 

A. 1 followed it as a profession for five years and have been 
more or less in it for twenty-five years. 

Q. 3. Have you examined the books of C. H. & L. J. McCormick, 
defendants in this cause? 

A. Yes, sir. 

(. 4. When and for what purpose and to what extent ? 

A. I examined them during the month of December, 1882, for 
the purpose of seeing how many machines they sold during the 
years 1574, , Be a vo | | 

Q. 5. Look at these books now before you and state whether they 
are the ones you examined. 

A. Yes, sir; those are the books. 

(. 6. Who furnished them to you for examination ? 

A. McCormick Harvesting Machine Company, corner of Dear- 
born and Randolph streets. 
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‘ Q. 7. What do these books show ? 
A. They show the number of machines of the different kinds 
manufactured, shipped, and sold, the agents’ names that sold them, 
and the parties to whom they were sold. 

522 Q. 8. ‘Turning to the books, please state how many ma- 
chines known as Advances, Prize mowers, and Droppers 
: were sold by defendants, as appears from the books, from 1874 to 

1879, inclusive ? 

A. The number of machines sold is as follows: 
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Q. 9. Have you made any statement of the sales for these years, 
1874 to 1879, inclusive? If so, please produce it and state whether 
it Is correct. 

A. This is a summary, showing the sales of the Advance, single 

Advance mowers and reapers, from Jan’y 1, 1874, to Decem- 
524  ~ber 31, 1879, inclusive, and it also shows the number of those 
machines that were sold after 1S79—in 1880 and 1881—but 
they are entirely separate and can be eliminated without any trouble. 

Mr. Harding, counsel for defendant-, objects to so much of the 

statement as shows anything subsequent to December 31, 1879. 


@. 10. Do the numbers of the Advance machines or mowers which 
you have given above exclude or include the machines shown by 
the books to have been double-frame machines ? 

A. It excludes them. 

Q@. 11. Then it shows this number of machines of single frames to 
have been sold during the years stated ? 

A. Yes; there are some double-frame machines in 1874, running 
into 1875 and ’6, which I do not take intu account in this. 

(. 12. Not included in the statement given ? 

A. No, sir. 

Q. 15. State what they are called. 

A. D. F. mowers. 

EDWARD G. FRANKS. 


Subscribed & sworn to before me— 
H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


525 Mr. BANNING: I desire to state, in answer to a question by 

defendants’ counsel, that in this case no claim is made on ac- 
count of the double-frame machine manufactured by the defendants 
and represented by this model marked McCormick, Baker & Erpold- 
ing, patented October 27. 1868, and that it is not now contended that 
this construction of machine infringes the Graham patent. 


Mr. Harding, defendants’ counsel, states that the Saxton contract 


called for by complainant’s counsel is now produced. 
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LEANDER J. McCormick, being first duly sworn, deposes and tes- 
tifies as follows in answer to questions by Mr. BANNING: 


Q. 1. What is your name? 

A. L. J. McCormick. 

Q. 2. You are one of the defendants in this case and were one of 
the firm of C. H. and L. J. McCormick from 1874 to 1879,inclusive ? 

A. Yes, sir. 

Q. 3. Look at these books which have been produced and which 
Mr. Franks says he examined and state whether they contain a full 
history of all your operations, so far as regards the manufacture and 
sale of machines, during those years. 

A. I suppose I would scarcely be a competent person to testify to 
that. I have scarcely ever looked at the book. I have no doubt 

they are. 
026 Q. 4. Where were your machines sold during the years 
mentioned, particularly the machines in controversy in this 
suit ? 

A. They were sold in the country. I could not, for my life, tell 
you the particular places. 

Q. 5. You don’t know what places or States ? 

A. They were sold in the Northern States, generally. 

Q. 6. Were they shipped to Kurope? 

A. & limited num ber, [| should think. 

Q. 7. Were they sold in New York and Pennsylvania or any of 
the States in that neighborhood ? 

A. I should think very few in Pennsylvania or New York; some, 
however. I could not give an answer as to how many. 

Q. 8. How many agents did your firm have engaged in the sale of 
machines in each of these years? 

A. I could not tell you anything about that. 

Q. 9. What would be your best judgment? 

A. My best judgment would be no judgment at all. I don’t know. 
We had a good many of them. 


_ 


527 WiciraM J. Hanna, being recalled, deposes and testifies as 
follows in answer to questions by Mr. BANNING: 


Q. 1. Have you made an examination of defendants’ books since 
your last examination to determine the number of “ Droppers” made 
and sold by them from 1874 to 1879, inclusive? If so, please pro- 
duce it? 

A. I have, and I now produce such statement, showing 4,262 ma- 
chines sold in all during those years, but of those 4,264 I believe 
about 500 should be deducted as having been sold in the shape and 
form of plain reaping machines, leaving the net number 3,762. 
These 3,762 machines were omitted from the first account rendered 
by me, and I introduce this asa supplement to that account. These 
machines contain the same features and are operated essentially in 
the same way as the machines contained in the first statement. 

Q. 2. The statement you furnished at the time of your other ex- 
amination shows an amount of over $57,700 paid to James A. Sax- 
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ton as royalties under other patents. Have you looked that matter 
up, and are you able to give any information on it now? 

A. I have not looked it up, and I am not able to give any in- 
formation. I know the money was paid. 

Q. 3. Please produce a copy of the license under which that 

money was pajd. 
028 A. I here produce a copy of it. 

Q. 4. How were those payments made—after the machines 
were sold or before,and in each year for the machines sold that year 
or for the machines sold in other years ? 

A. I could not tell you. To the best of my knowledge and belief, 
they were paid according to the terms of the contract. 

Q. 5. This provides for the payment on the first of December in 
each year. ‘Then, according to that, the royalties due for the ma- 
chines sold during any given year were paid on the Ist of Deceim- 
ber of that year? 

A. I don’t know. I have furnished you a statement of the dates 
of payments and amounts in my former evidence. 

(). 6. How were the defendants’ agents appointed, or what consti- 
tuted an agent during the years involved jn this account? 

A. Invariably by written contract; a written contract renewed 
yearly if the party continued. | 

(). 7. In your other examination you stated the defendants had 
about 5,000 agents. Do you mean that many each year? 

A. I presume when you use the word agent, now, you are speak- 
ing of the general agent. These contracts are made at our head 
office with general agents. If you include subagents the contract 
is made by the general agent with the subagent in our account. 

(. 8. Did the defendants keep the accounts with the various 
029  subagents appointed by the general agent? 

A. No, sir; with the general agents only. 

Q. 9. When you spoke of having 5,000 agents what did you mean? 

A. Agents and subagents. 

Q. 10. Did you mean the ones whose names you have on your 
books and whose accounts you would keep Oh YOUr OWT books ? 

A. We include them in the five thousand. 

Q. 11. Would that 5,000 include any whose accounts would not be 
kept by you? 

A. Certainly. 

Q. 12. In what way do you mean? 

A. That five thousand would include many subagents whose 
names are not in our books. We do not keep an account on the 
books with subagents; we keep our accounts with the prime or head 
agent, and he keeps the account with the subagent. 

Q. 13. Take, for instance, the case of your agent for Bloomington, 
in this State, in 1876, Mr. Hamilton being the general agent and 
Harwood Brothers the local agents, aS appears from the 1876 books 
here present; would either of those agents have other persons in 
their employ selling those machines that you would consider agents 
and which you include in the number of 5,000” 

A. I can’t tell, but I think not. 
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Q. 14. Did you keep an account with the local agents, such as 
Harwood Brothers? 

A. No, sir; we have only an account with the general agent for 

the district. 
530 Q. 15. Did you in those years correspond with your local 
agents or have reports from them ? 

A. In all the years I have been in this business I have studiously 
avoided writing a letter to a local or subagent on any account what- 
ever, and when they presumed to write us we inclosed the letter to 
the general agent. ‘That is the course of proceeding. ‘There are, of 
course, some exceptions, but that is the rule strictly adhered to. We 
try to deal only with the general agent, and when a subagent writes 
to us we refer the whole matter to the general agent. 

Q. 16. Did you in those years have reports from local agents ? 

A. No official reports; a man might report there was a hail storm 
and call that a report, but we had no reports of business. 

Q. 17. Look at any page—say page 25—of your 1876 book and 
state what the names mean of the first and second columns, the first 
entitled “agent” and the second “ consignee.” 

A. I could not make that plainer than agent and consignee. 
Agent, in the first column, means general agent, occupying a large 
territory ; the word consignee, of course, means the merchant to 
whom the goods are consigned or any man to whom a machine was 
shipped, whether agent, purchaser, or otherwise. 

Mr. Harpina@: Have you furnished a full statement of the 
ovl times and payments of the money mentioned in the Saxton 
contract, produced to-day, in your former statement? 

A. I furnished such a statement to the counsel of complainant in 
my former evidence. 


WILLIAM J. HANNA. 


Subscribed and sworn to before me— 
H. W. BISHOP. 
Master in Chancery of the Circuit Court of th 
United States for the Northe rv District of UP 101s. 


Mr. Bannina: I now offer in evidence a copy of the license to 
Saxton produced by the witness Hanna, and the same is marked 
Complainant’s Exhibit Saxton License. 

Adjourned to meet by agreement. 

532 May 29, 1888. 
Said parties met by agreement. 

Present: As before. 

Marcettus A. Morse, a witness produced, sworn, and examined 
on the part of the complainant, deposes and testifies as follows in 
answer to questions by Mr. BANNING: 

Q. 1. State your name, age, occupation, and place of residence. 

A. Marcellus A. Morse; 47 years; 804 West Madison street. 
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Q. 2. What business were you engaged in — 1877 and prior 
thereto ? 

A. I was engaged as one of the general agents of the Gibbs & 
Sterrett Manufacturing Company, manufacturers of the Climax 
mower and reaper. Our office was at 55 and 57 South Canal street, 
under the firm name of Beach & Morse. I was identified with that 
interest four years. 

(). 3. State whether you are acquainted with Alvaro b. Graham, 
the patentee of the patent sued on in this case; and, if so, how long 
you have known him. 

A. Iam; I have known him, I should think, for 8 or 9 years; 
about that leneth of time. 

Q. 4. Have you ever had anything to do with him or for him in 
reference to the patent now in suit; if so, when and what? 

A. Ihave. I think it was in the year 1876 that we made an 

arrangement whereby I was to receive, | think, 25 per cent. 
O30 Ol the interest in this patent, provided I secured any com- 

pany or manufacturing interest to manufacture it—that is, 
25 per cent. or one-quarter interest in the results of my work. | 
am not positive, though ; it 1s so long ago that lam not positive ; 
but, to the best of my recollection, it was one-quarter interest in the 
result of my work. I called the attention of the Sandwich Manu- 
facturing Company to his patent.- They at that time were desirous 
of manufacturing a mower to accompany their harvester in the 
trade. I called their attention to Mr. Graham’s patent, and we 
had negotiations during a year, I should think; for some time there 
was a correspondence between us on that subject. I also had some 
correspondence and negotiations with the Wayne Agricultural 
Company, through Mr. L. L. Lawrence, the president of the com- 
pany. The negotiations resulted in an arrangement with the Wayne 
Agricultural Company. 

Mr. Harding objects to any arrangement, because it 1s in writing, 
and objects to conversations concerning any written arrangement. 

(). 4}. When did you first see Mr. Lawrence, of the Wayne Agri- 
cultural Company, and what was said or what occurred at that 
time ? 

\Ir. i] LRDING: Objected to, because the arrangement was in writ- 
ing, and that is the best evidence of the arrangement. 


A. I eannot give the exact date of my first interview with Mr. 
Lawrence on this subject. I think it may have been in the 
ood fall of 1876. The fall and winter of 1876-’7, he came to my 
oftice on Canal street, where the matter was talked up, and | 
sought Mr. Graham, who was then in town, and brought them to- 
gether. At this time there was a suit pending upon this patent. I 
think the case was against Gammon & Deering, and it led to a talk 
about the proceedings. Mr. Lawrence did not want to engage in 
the manufacture of a machine on the basis of a patent in litigation, 
and no definite arrangement could be arrived at at that time con- 
cerning this using the patent. 
23—379 
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Q. 5. Did you ever see Mr. Lawrence or have anything to do 
with him afterwards about the matter; if so, when and what? 

A. I did. I could not give the exact date of these transactions, 
but subsequently to that this case was decided in favor of Mr. Gra- 
ham, and negotiations were opened for them to use his patent. Con- 
siderable correspondence was had upon the subject. 

Q. 6. State all about the negotiations, particularly as to inter- 
views and statements made by Mr. Lawrence, and what the negotia- 
tions finally resulted in. 

A. Mr. Lawrence came to see me in our office on Canal street two 
or three times, and arrangements were made for him to examine 
what was known as the Sprague mower, which was built upon 
the basis of Mr. Graham’s patent. He went into the country in 

company with Mr. Graham, I think to Libertyville or near 
530 Libertyville, in this State, where he saw and examined the 

Sprague mower and was well satisfied with its working. He 
then made a proposition for the manufacture of the mower under 
Mr. Graham’s patent, which we would not accept at that time. 


Mr. Harpine: Objected to. 
Q. 7. What was that proposition ? 


Mr. Harpine: Objected to as irrelevant. 
The Master: Objection overruled. 


A. Mr. Lawrence made a proposition of $3.00 for each machine 
that we might manufacture; we asked $5.00, and the matter rested 
there for a time; the negotiations were not at that time closed. 
Subsequently, upon the representations of his company that they 
were having a very largely increased trade in their reaper, and as to 
the necessity of their having a light mower to accompany that in 
the trade, and that they intended to enlarge their works, increase 
their facilities, and do a large trade in this mower, it was finally 
considered best to accept his proposition for the territory named, and 
the contract was drawn up and duly signed. 

Q. 8. What was said, if anything, by Mr. Lawrence in reference 
to pushing that mower business? 

Mr. Harpina: Objected to. 


A. He said the company would push it to the extent of their 
ability—their increased ability ; they were to increase their facilities 
and they would be able to manufacture and sell a large number of 

those machines. 


536 Q. 9. I think you have stated that Mr. Lawrence said they 
were going to manutacture a light mower ? 
A. I did. 


Q. 10. There was no negotiation about the reaper, or any parts or 
attachments connected with the reaper? 

A. None whatever. 

Q. 11. Do you know what mower the Wayne Company was in- 
tending to adopt and manufacture when it took the license under 
Graham’s patent? 
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Mr. Harpine: Objected to. 


A. What was known in the trade as the Sprague mower. 

Q. 12. That is the mower that had been previously manufactured 
by the Spragues of Rhode Island ? 

A. Yes, sir. ; 

(. 13. Was that mower in the market at that time? 

A. It was not in the market at that time. I could not say how 
long it had been out; it was since the time of the breaking up of 
the Sprague manufacturing concern. I don’t remember the date. 
There were a few scattered around the country, but it was not being, 
as | understood, regularly manufactured, the company having be- 
come insolvent or doing no business. 

Q. 14. Was anything ever said in any of the negotiations with 

Mr. Lawrence about any other features than those relating 
537 toa mower as described and claimed in the patent now in 
sult? 

Mr. Harpina: Objected to. 


A. I have no knowledge of anything else; made no negotiations, 
offered nothing of the kind, and knew of nothing. 

(). 15. How often did you see Mr. Lawrence in reference to the 
matter ? 

A. I saw him several times; the number I could not state. I 
met him in our business and in attendance on State fairs; in fact, 
our quarters at Louisville, Kentucky, were the same. I used to 
meet him there. His implements were sold. at the same place, 31 
Main St. We occupied one-half of the premises for our trade, and 
| inet him at various times during the season: how many L could 
Not State 

(). 16. What was the object or purpose for which the license was 
granted to the Wayne Company ? 


Mr. Harpine: Objected to. 


A. The question involved a matter of profit, to secure an income, 
to have the machine manufactured, to get it before the people, to in- 
troduce it again to the trade, and this concession was made for the 
purpose of having it started immediately and re-establishing its 
good reputation, for it certainly had a good reputation. Those of 
us who had been in the trade for years had to meet it. 

(). 17. What was the reason, as given by Lawrence, that he de- 
clined to make any definite arrangement at the time you 
D358 introduced him to Graham, in the winter of 1876—7 ? 


Mr. HARDING: Objected LO. 


A. Beeause the suit against Gammon & Deering was then pend- 
Ing and they had no desire to involve themselves ina lawsuit; in 
other words, they wanted a clear title to their right to manufacture. 

Q. 18. Was the pendency of this suit against McCormick known 
at the time of the negotiations and transactions in 1878? 
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A. It was not, I think. I don’t remember that it was spoken of 
at all in 1878. 

Q. 19. At the time of the final closing of the negotiations ? 

A. I think it was. 

Mr. Harpine: Objected to. 

Q. 20. Do you remember whether it was mentioned or talked over 
at that time or in any of those negotiations ? 

A. I remember that the case was talked up and I suggested to 
Mr. Lawrence the profits of buying an interest in the patent at that 
time, saying to him that I was quite certain that this suit would be 
decided in Graham’s favor. I thought 1t would be a matter of con- 
siderable profit to own an interest in the patent and tried to induce 
him to buy it. 

Mr. Harpinea: Objected to. 


©. 21. State whether that was in 1878. 
A. I could not swear. I don’t remember the exact date. I re- 
member the conversation, however, distinctly. 
Dod Q@. 22. As I have understood you, you say that the offer of 
$3.00 per machine was first made by Lawrence at the time 
he went out in the country to see the machines, in the summer of 
1878? 
A. It was. 
Q. 23. That was the offer that was afterwards accepted ? 
A. It was. 
Cross-examination by Mr. HarpIne: 
Q. 24. How much money in all did you make out of your 25 per 
cent. interest ? 
A. I could not tell you. 
Q. 25. How much royalty did you get from any one that you 
negotiated with ? 
A. That I could not give you. 
Q. 26. Give me an idea how much royalty you got and how much 
percentage you got out of it? 
A. It was at the rate of 25 per cent. 
Q. 27. How much for all? 
A. I could not tell vou. 
Q. 28. Did you get $5,000? 
A. No, sir. 
Q. 29. Did you get $2,000? 
A. No, sir. 
d. 30. Did you get $1,000 ? 
A. I think it was $1,000. 
Q. 51. Do you know from whom this money came? 
A. It came from Mr. Graham. 
Q. 32. I mean who paid the license fees ? 
A. I could not swear to that. 
040 Q. 33. What is your best recollection ? 
A. The Wayne Agricultural Company; they are the only 
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parties I have any recollection or knowledge of having paid any 
royalty—the parties with whom I negotiated. 

Q. 54. How much did they pay? 

A. That I could not teli. I don’t know the amount. 

Q. 35. Do you know what they paid per machine? 

A. $3.00 was the*contract price. 

Q. 56. I ask you how much they paid, if you know of your own 
knowledge—how much they actually paid per machine? State it. 

A. I don’t know, except the contract price was 


Mr. Harding objects to the repetition of the statement of the 
witness about the contract price. 


Q. 37. You don’t know how much they actually paid per machine 
of your own knowledge ? 

A. Ido not. I know the contract price. 

Q. 38. I didn’t ask you about that. Don’t you know the differ- 
ence between the actual payment and the contract ; don’t you know 
a man may contract for a million of dollars and pay five? 

~, Yes, sir. 

Q. 39. I ask you if you kuow of your knowledge how much was 
actually paid per machine? 

A. No, sir. I was not present when the money was handed over. 

MARCELLUS A. MORSE. 


Subseribed & sworn to before me— 
H. W. BISHOP, 
o4] Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


Mr. Bannina: I now produce certain pamphlets and publications 
purporting to have been issued from the office of C. H. & L. J. Me- 
Cormick and ask counsel for defendants whether thev will admit 
that they are genuine. 

Mr. Harpina: It is admitted by counsel for defendants that 
they were issued from McCormick’s office. 

Mr. Bannina: I now offer said pamphlets and publications in 

evidence,and particularly the following parts thereof, namely: 
O42 1. From acircular issued by the defendants in 1875 the 
following: 

“We wish to call your attention to the splendid line of harvesting 
machines which we are manufacturing. They embody the results 
of our experience of thirty years as manufacturers and contain all 
the valuable features suggested by that long experience, assisted by 
a large capital and unequalled facilities. We can safely assert that 
no other house in the same business can offer such inducements to 
purchasers as we can. 

“We have now machines adapted to every condition of soil and 
climate found in our great country. 

“Our Improved Advance is, perhaps, suited to the needs of a larger 
class of farmers than any other. It.is the very best combined ma- 
chine that is manufactured ; as a reaper it is of unequalled excel- 
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lence and as a mower it defies competition ; it has two bars—one for 
reaping, with malleable fingers and serrated sickle, and one for 
mowing, with wrought-iron steel-faced fingers and two smooth- 
edged knives, thus making two complete machines for the price of 
one. 

“This machine is undoubtedly the best self-raking reaper in ex- 
istence. ‘The operation of the rake in separating the cut from the 
uncut grain and delivering the gavel upon the ground in the rear 
of the machine is perfect. Other manufacturers have tried for years 

to discover something that would equal the performance of 
043 ‘this ingenious piece of mechanism, but have failed entirely in 
the attempt. 

“We have greatly improved the Advance this year, having sub- 
stituted the single frame with an iron drag bar for the double 
wooden frame used last year, thus simplifying and lightening the 
machines very much, and at the same time preserving all the quali- 
ties which have made this machine such a general favorite in the 
past. Our arrangements for tilting the points of the guards to pick 
up fallen grain is very ingenious and effective, and at the same time 
easily managed by the driver. There are many other valuable fea- 
tures in this wonderful machine, which may be seen by an inspec- 
tion of the machine itself. 

“The Improved Prize mower is a two-wheeled machine, with 
jointed bar cutting four feet in width, and has proven itself the best 
and most reliable grass-cutter manufactured. It cuts equally well 
on rough or smooth ground and cannot be clogged in any kind of 
grass or clover. Owing to its great power, it can be stopped in the 
heaviest grass or clover and start again without backing an inch. 
We know that every purchaser of this implement will be more than 
satisfied with it. It is of very light draft, and is so nicely balanced 
that there is no weight on the horses’ necks and no side draft. 

“The Advance Dropper is a machine adapted especially to the 

wants of those having hilly farms or who raise but little grain: 
544 anda great amount of grass. It is acombined machine with 

two bars—one for reaping, cutting five feet wide, and one for 
mowing, cutting four feet wide. It isa complete machine of its 
kind, made under the Seiberling patents, but a great improvement 
on the original; it gave perfect satisfaction wherever it was tried 
during the past season, and every farmer desiring a light machine 
which will at the same time be very durable and do good work 
cannot do better than to buy the ‘Advance Dropper.’ ” 

2. From “ The Advance,” issued by the defendants in newspaper 
form, April, 1875, the following: 

“ We this year present to the favorable consideration of our friends 
the finest line of machines we have ever brought forward. 

“We have— 

“1st. Our improved single-frame Advance, a machine much 
handsomer in appearance and of lighter draught than the old 
double frame, but preserving the essential features of the machine 
which have made it so popular in the past. 
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‘2d. Our Improved Prize mower, which during the past season 
has won hosts of friends. 
“3d. The Advance Dropper, the best in the market. 


“The Improved Advance, the king of combined machines. 


“This machine stands in merit far ahead of all competitors—in 

fact, there is no machine fit to be called its competitor; it is so much 

superior to all other machines of its kind that it is strange 

045 that farmers will be deluded into buying any other so long 
as they can get one of these famous grain-savers. 

“'There are many other reapers which work well enough in nice 
standing grain, which, in fact, are great improvements on the old- 
fashioned cradle, but the Advance stands without a rival in its 
adaptation to all conditions of grain, light or heavy, long or short, 
straight or tangled ; in fact, no matter how bad the condition of the 
grain may be or how difficult to cut, this superb machine will cut 
it clean and rake it off in condition to be bound, saving every year 
thousands of bushels of grain to their fortunate possessors which 
would otherwise be lost. 

“This may seem like empty boasting to one who has never seen 
this machine work, but every farmer who has used it, who has seen 
how perfectly it is adapted to its work in all its parts, will at once 
recognize the truth of the above statement. 

“The proof of the pudding is in the eating, and all that is neces- 
sary to convince the most skeptical that this wonderful machine is 
all that is claimed for it is one fair, unprejudiced trial. We are 
willing that our reaper shall stand on its merits, and we here repeat 
the offer which we have always made, that any responsible farmer 
who wishes to do so can place one of our Advance machines on trial 
with any machine made, only agreeing to keep and pay for the one 
he likes best. We have never known an instance where this has 

been done in which our machine has failed to satisfy the 
546 farmer making the test. 

“We have improved this machine very much during the 
past year, preserving, however, the many points of excellence which 
have made it so deservedly popular in the past. 

“We have replaced the double wooden frame by a single one, sub- 
stituting for the auxiliary frame an iron drag bar, thus making the 
machine much lighter and handsomer without lessening its strength 
and durability, and at the same time retaining all the advantages 
of the double frame. 

“We guarantee this, as we do all of our muchines, to be first class 
in quality of material and workmanship, and claim that it is the 
cheapest machine of its kind offered for sale. By this we do not mean 
that it can be bought for less money than any other, though we 
think our prices this year will compare favorably with any, but that 
in the end, taking all things into account, a farmer buying our Ad- 
vance will find that he has saved money by doing it for the follow- 
ing reasons: 

“Ist. Because, being a strong and durable machine, it will outlast 
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two of any other make and with less cost for repairs during the same 
period. 

“2d. Because, by its efficient work, it will have saved during its 
life hundreds of bushels of grain that would have been lost with 
any other reaper. 

“3d. Because, being always reliable and doing its work 

547 under all circumstances, it will have saved his own and his 

binders’ time, to say nothing of the saving of annoyance and 
trouble. The best is always the cheapest.” 

3. From “The Advance,” February, 1876, the following : 

“The past season has been the most arduous and at the same time 
the most successful we have ever had, and our machines have nobly 
sustained the great reputation they had previously earned, and have 
come through the trying harvest of 1875 with flying colors. 

“In all of our long experience in the reaper business we never re- 
member to have witnessed so severe a test of the good qualities of a 
reaper as has been furnished by the past harvest, and yet our ma- 
chines have gloriously fulfilled the promises we made at the begin- 
ning of the season, many of them being sold to take the place of in- 
ferior machines which failed to make good by their performance in 
the field the promises made when they were sold. 

“We invite the attention of all who wish to purchase machines 
this season to our splendid line and we feel assured that no one who 
buys one of ours will ever regret it, but will feel that he has got more 
than his money’s worth. 

“Our Improved Advance is the same as last year, the season’s 
work not developing any point of improvement. 

“Our Improved Prize mower we also present just as we made it 
last year, being so good as to need no change. 

“The Dropper we have improved some, having altered the sheave 
in which the reel chain runs. 


548 “The Improved Advance, a combined two-wheeled reaper 
and mower, with separate bars for reaping and mowing. 


“This machine as improved last year by the substitution of a 
single frame and iron drag bar for the double frame in use prior to 
this time has proven itself better adapted to the wants of the farmer 
than any other self-raker made. 

“The past severe harvest, like the spear of Ithuriel, revealed to 
the farmers the defects of the various cheap machines with which 
the market is flooded, and indeed tried severely the merits of some 
of the more pretentious, but proved conclusively to the fortunate 
possessors of the Improved Advance that they had a machine to 
be depended upon at all times and under all circumstances. 

“No reaper can do better work than the Improved Advance did 
this year. No matter how hard to cut the grain was, no matter 
how badly lodged or tangled it may have been, this unrivaled im- 
plement was completely master of the situation. It repeatedly cut 
grain where other.machines failed to do it. 
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“The Improved Prize mower, a two-wheeled, hinge-barbed grass- 
cutter. 


“'This implement has been growing in popularity since we first 
put it upon the market, and during the past season it has given 
universal satisfaction and gained hosts of friends. 

“The only trouble we had with it was that we did not have enough 
to supply the demand. It is undoubtedly the best machine for cut- 

ting heavy grass and clover that is now made. 
o49 “On nice smooth meadow land, in moderate growth of 

tame grass, almost any of the light, cheap mowers, of which 
so many varieties are now made, will do fair work so long as they 
last, but even in such places our mower has proven its superiority, 
and on account of its great durability and the care used in selecting 
the material and doing the work, thereby avoiding the constant 
breakages which are so vexatious and expensive to the farmer, is in 
the end really cheaper than the frail things which cost less in the 
beginning. 

“This mower can be driven into the heaviest and most matted 
grass and stopped and can then be started without backing, which 
is, perhaps, the greatest test of its power as a cutter that can be ap- 
plied. 

“Any farmer intending to purchase a mower this season will cer- 
tainly neglect his own interests if he does not thoroughly post him- 
self on the merits of our machine, and if he does this we are sure 
he will not fail to buy it. 


“The Advance Dropper, a two-wheeled combined machine, with two 
bars for reaping and mowing. 


“There are some sections of country to which this machine is 
better adapted than any other. 

“A farmer who has but little grain to cut and a large amount of 
grass needs the mowing part of a combined machine more than the 
reaping part, and it is therefore to his interest to get a machine 
which is'‘a good mower and has as light and cheap a reaping at- 

tachment as possible. To such farmers we can recommend 
550 our dropper as the machine best adapted to answer their re- 
quirements. 

“The dropper is attached to our mower, and the machine has a 
four-foot bar for mowing and a five-foot bar for reaping. 

“We are making some improvements this year which make this 
machine even better than last year, and it already has the reputa- 
tion of being the best machine of the kind in the market. 

“When arranged as a mower it is identical with our Improved 
Prize mower, which every one knows to be a first-class machine.” 

4. From “The Farmers’ Advance,” February, 1877, the following : 

“Our Improved Advance is unchanged, and needs no comment, 
as its record in the past speaks louder than words. 

“Our Prize mower is also unchanged. That it is everything a 
farmer can wish for in the shape of a mower is sufficient reason for 
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our letting well enough alone, and offering it to you on its past 
meritorious record. 


“The McCormick Improved Advance, a two-wheeled combined 
reaper and mower, with separate bars for reaping and mowing. 


“We have not changed this machine in any particular from what 
it was Jast year, nor do we know of any pvint in it where it could 
be improved. The many testimonials we receive from all quarters 
of the country have so satisfied us as to its perfect working that we 
have not considered it desirable to spend any time uselessly in 

making changes. 
90] “We do not deem it necessary that we should go into any 
lengthy comments on its record in the past harvest, but would 
only ask of any one wishing to buy a combined machine to read the 
testimonials we publish on this page, and make a thorough exami- 
nation of the Improved Advance for himself, and we have no doubt 
but that he will select that machine in preference to all others. 

“Remember that MeCormick’s Advance is the most perfect and 
simple, as well as durable, combined reaper and mower in the mar- 
ket—two perfect machines in one. 

“Thousands of happy homes sing its praises and bring testimony 
of its works, whereby it has become distinguished. 

“Remember that the McCormick Prize mower was awarded the 
first grand prize over all exhibitors (the Cross of the Legion of Honor) 
at Paris, France, in 1867,and in every barvest since then has proved 
itself worthy of that high distinction. 


“'The McCormick Improved Prize Mower, a two-wheeled, kinged 
bar grass-cutter. 


“We place this machine before the public without change from 
last season. Its work during the past harvest has been all that we 
could hope for or desire, doing first-class work under all circum- 
stances wherever a mower could be put to use. 

“Tt has been lauded so much and its merits placed before the 

public in print so oliten that we feel as though there was 
592 nothing left to say on the subject, except.we again repeat a 

few of the many instances where it has met and defeated its 
competitors, and shown by its work that confidence placed in it is 
never wasted or misplaced. 

“ For cutting all kinds and conditions of grass and clover it can- 
not be surpassed.” 

). From “ The Farmers’ Advance,” January, 1879, the following: 


“The McCormick Advance. 


“This two-wheeled, combined self-raking reaper and mower has 
been a most popular machine for ten harvests past, and still con- 
tinues to maintain its position among the host of self-raking reapers 
that are now in the market, and we intend that the season of 1879 
shall record for it many new friends and fresh victories. 

“As a self-rake reaper this machine will cut and deliver the grain 
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in sheaves upon the ground in a manner that cannot be beaten, 
leaving them in the best possible shape for the binders who follow 
after. It will pick up and cut down grain in a way that cannot be 
excelled by any other known machine. It is very strong and dura- 
ble, being made of the very best material that can be procured, and 
will outwear almost any other machine that is made. 

“ It has two motions, a slow one for reaping and a quick one for 

mowing, is supplied with two mowing knives and one reap- 
553 ing sickle, and has two bars, one for reaping, five-feet cut, the 
other for mowing, four feet cut. 

“As acombined machine the McCormick Advance is the best 
machine for the farmer in the market; it is easily handled and will 
do good work where other makes of machines break completely 
down and prove miserable failures. 

“All farmers wanting to purchase a combined reaper and mower 
for the harvest of 1879 will do themselves an injustice if they buy 
before inquiry into the merits of and the terms on which we offer 
the McCormick Advance.” 

6. From “The Farmers’ Advance,’ May, 1879, the following : 

“The McCormick Advance, as a combined self-rake reaper and 
mouwer, needs no comment,.as its various superior qualities are well 
known to the farming community. Suffice it to say, it has all the 
McCormick characteristics of excellence, both in the quality of the 
materials it is manufactured from and in the manner and perfection 
of the work it does 

“The MeCormick Single Advance, which has no mowing attach- 
ment, but is simply meant for grain-cutting, Is the same as the reap- 
ing part of the combined Advance, and is just as excellent a ma- 
chine. 

“The McCormick Advance Dropper, with some few improvements 

we have made on it this year, will be found to be the very 
554 essence of perfection, both as a grain and grass cutting ma- 
chine, and is sure to please the purchaser.” 
7. From a pamphlet issued by the detendants in 1879, the follow- 
ing : 


“The McCormick Advance. 


“For ten years past we have been manufacturing the McCormick 
Advance, and in the vast number of them that we have sold during 
that time we have abundant proof of the high estimation in which 
they are held by the grain and grass growers of our entire country. 
For 1879 we shall place this machine in the market without making 
any material changes over last year. Indeed, either as a reaper or 
mower it has done such excellent work in the field for years back 
that there has been no ground or necessity for improvement in if. 
lis wide-spread past record is sufficient guarantee to the farmer of 
its excellent qualities asa combined reaper and mower, and we have 
great confidence that it will meet with a very large sale next season, 
and give the same degree of satisfaction to the purchaser that it 
always has in years gone by. 

“ No reaper can do better work than the McCormick Advance did 
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last year. No matter how difficult the grain was to cut, no matter 
how badly lodged or tangled it may have been, this unrivaled im- 
plement was completely master of the situation, and it frequently 
cut grain where other machines utterly failed. 
555 “The McCormick Advance is a two-wheeled, wood-frame, 
rear-cut, self-rake reaper and mower combined. It requires 
two horses to work it, and is a light, easy running machine with no 
side draft, and in its balance it is very nicely adjusted, so that there 
is no weight on the horses’ necks. | 

“The Me ormick Advance is in reality two machines combined 
in one, having two bars of essentially different construction to suit 
the work required of either a reaper or mower—the one a five-feet 
bar, with malleable fingers and a serrated-edged sickle, the other a 
thin, flat bar four feet long (that lies as close to the ground as possi- 
ble), with wrought-iron fingers, steel-lined, and a smooth-edged mow- 
ing knife. ‘Two knives are furnished with each machine. 

“As a self-rake reaper this machine will cut and deliver the grain 
in sheaves in better shape than any other self-rake reaper, from the 
fact that its rake, revolving with the reel, acts as a reel fan as it strikes 
the grain ahead of and draws it back across the sickle when its opera- 
tion asa rake commences. ‘This feature all farmers who have seen 
the machine fully appreciate, as it is readily understood that by such 
an action the grain is laid on the platform in better shape, and con- 
sequently can be and is raked into gavels that are much superior 

for binding to those raked bv other sty les of self rakes. 
506 “For strength and durability we can place this machine 
against any machine made, and the testimony concerning its 
general excellence will bear us out in any praise we may indulge 
in concerning it. ; 

“We ask the careful attention of all wishing to purchase a reaper 
this season to this excellent machine, feeling confident that any 
farmer studying it will become convinced that it is for his interest to 
purchase it in preference to others.” 

8. From a pamphlet issued by the defendants in 1880, the fol- 
lowing : 

“The McCormick Advance. 


“Tf there can be any virtue claimed for a machine by reason of a 
good and well-founded record, gained in the harvest fields of eleven 
consecutive seasons, we can certainly claim a great deal of the true 
merit for our McCormick Advance combined reaper and mower, as 
it has, ever since the harvest of 1869, been each year making new 
friends and winning new victories on account of the most excellent 
work it always performs, either in grain or grass. Welhave sold a 
great many thousands of these machines in years gone by, and our 
patrons in “all parts of the United States have expressed to us their 
appreciation of its various meritorious points by volumes of written 
letters, and wherever we have sold an Advance we feel quite certain 
that we have a friend to whom we may unhesitatingly refer any 

one who is desirous of making inquiries concerning it. The 
557 working of this machine in the harvest fields of 1879 was all 
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that we could possibly wish for, and, as in previous years, it 
frequently demonstrated that it was entirely master of the situation 
in the most difficult kinds of cutting; for where other machines 
would be compelled to pull out and give up the job this old stand-by 
would slash down the grain or grass to the great satisfaction of all 
interested parties. 

“The McCormick Advance is a two-wheeled, wood-frame, rear- 
cut, self-rake reaper and mower combined. 

“Tt requires two horses to run it, and is a light, easy running ma- 
chine, well balanced, and has no side draft. It is in reality two 
machines combined in one, having two bars of essentially differ- 
ent construction to suit the work required of either a reaper or 
mower—the one a five-feet bar, supplied with malleable fingers and 
a serrated-edged sickle for grain, the other a thin, cold-rolled iron bar, 
four feet wide, with wrought-iron fingers, steel-lined, for grass. We 
furnish two grass knives with each mowing bar. 

“By means of a crank (which may be seen in the cut) at the 
driver’s right hand, the points of the guards and the reel may be 
thrown down to pick up lodged or leaning grain, and by the use of 
this contrivance the very worst kind of lodged or tangled grain 
cannot escape the sickle. 

“Asa mower the Advance is a rear-cut, jointed bar machine, 

d08 witha strong, quick motion, which is very quickly gotten 

up, requiring no backing in order tostart in the heaviest kind of 

cutting. Itis next to impossible to clog it down, and to show its 

strength and power purchasers have informed us that they have cut 

down patches of hazel brush with their machines without breaking 
them in the least. 

“We can, without any hesitancy, guarantee the McCormick Ad- 
vance to be, as far as strength, durability, and good work are con- 
cerned, as fine a machine as the market affords.” 


Endorsed: Filed July 21, 1884. W. H. Bradley, clerk. 
(Here follows diagrams marked pp. 559, 560, 561, and 562.) 


563 & 564 CoMPLAINANT’s Exuipit McCormick PATENT. 
DEPARTMENT OF THE INTERIOR, 

UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted C. H. and L. J. McCor- 
mick July 31, 1877, No. 193,770, for improvement in harvesters. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents. have caused the seal of the Patent Office to be hereunto 
affixed this eighth day of January, in the year of our Lord one 
thousand eight hundred and eighty, and of the Independence of the 
United States the one hundred and fourth. 


[SEAL. ] W. H. DOOLITTLE, 
Acting Commissioner. 
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565 No. 193,770. 

The United States of America to all to whom these presents shall 
come : 

Whereas Leander J. McCormick, William R. Baker, and Lambert 
Erpelding, of Chicago, Illinois, have presented to. the Commissioner 
of Patents a petition praying for the grant of letters patent for an 
alleged new and useful improvement in harvesters, they having as- 
signed their right, title, and interest in said improvement to C. H. 
& L. J. McCormick, of same place, a description of which invention 
is contained in the specification, of which a copy is hereunto an- 
nexed and made a part hereof, and have complied with the various 
requirements of law in such cases made and provided ; and whereas, 
upon due examination made, the said claimants are adjudged to be 
justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said C. 
H. & L. J. McCormick, their heirs or assigns, for the term of seven- 
teen years from the thirty-first day of July, one thousand eight 
hundred and seventy-seven, the exclusive right to make, use, and 
vend the said invention throughout the United States and the terri- 

tories thereof. 
566 In testimony whereof I have hereunto set my hand and 

caused the seal of the Patent Office to be affixed, at the citv 
of Washington, this thirty-first day of July, in the year of our Lord 
one thousand eight hundred and seventy-seven, and of the Inde- 
pendence of the United States of America the one hundred and 
second. 

[ SEAL. | A. BELL, 
Acting Secre lary of the Interior. 


Countersigned : 


ELLIS SPEAR, 


Commissioner of Patents. 
567 UnitTep STATES PATENT OFFICE. 
LEANDER J. McCormick, WiittiAM R. Baker, and LAMpertT ErR- 


PELDING, of Chicago, Illinois, assignors to C. H. & L. J. McCor- 
mick, of same place. 
Improvement in Harvesters. 
Specification forming part of Letters Patent No. 193,770, dated July 
01,1877; application filed July 17, 1875. 
To all whom it may concern: 

Be it known that we, Leander J. McCormick, William R. Baker. 
and Lambert Erpelding, all of Chicago, in the county of Cook and 
State of Illinois, have invented certain new and useful improve- 
ments in harvesters, of which the following is a specification: 

The subject-matter claimed will hereinafter specifically be desig- 
nated. 
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In the accompanying drawings our improvements are shown as 
embodied in a two-wheel, hinged bar mowing machine. 

Figure 1 is a view from the grain side of the machine, the cutting 
apparatus and a portion of one wheel being broken away to more 

clearly show the parts claimed; Fig. 2,a plan or top view, 
568 the driver’s seat being removed; Fig. 3, a bottom view, the 

cutting apparatus being removed; Fig. 4, a longitudinal sec- 
tional view of the support for the driver’s seat, crank shaft, protect- 
ing plates, &c., and Fig. 5, a view in cross-section of the crank shaft 
and protecting plate on the line line y y of Fig. 4. 

The main frame A is supported by driving wheels B B, mounted 
and turning on an axle, C, held in suitable bearings on the frame. 
A tongue, D, projects from the top side and front of the main frame. 
A seat, E, for the driver, is mounted on a box casting, E’, which 
forms a cover for the main bevel-gear wheel and is adjustable back- 
wards and forward thereon by means of guide ledges and a slot and 
Set screw. 

It will be observed that the seat is mounted in advance of the 
main axle, the object of which is to enable the driver to see well in 
advance of the cutters and’to counterbalance the weight of the parts 
on the rear of the machine. 

The finger beam F is secured to the shoe G in the usual way. 
A drag bar, H, lies parallel with the drive wheels and has its front 
end curved upward to form a hook, h, which passes through a slot 

in a down-hanger, I,-located on the inner front corner of the 
569 main frame,in which it is pin-jointed, the extreme end of 

the hook entering a guide slut or recess, 7, on the upper por- 
tion of the down-hanger * the object of which, while the drag bar is 
free to move up and down around its pivot, is to prevent it from 
turning over sidewise. 

The rear end of the drag bar is bent inward and downward (Figs. 
1 and 2), a sufficrent space being preserved beneath it to allow the 
shoe and its joints to play freely, and terminates in a laterally pro- 
jecting pin, /’, which enters a socket in a swiveling eye bolt, a, on 
the rear end of the shoe, and formsthe pivot on which the shoe, and 
consequently the finger beam, rocks. 

The shoe G is also provided in front and rear with lugs, g 9’, to 
which are, respectively, pin-jointed the front and rear me mbe rs of 
a forked coupling arm,.J, the swiveling eye bolt a forming the pivot 
of the rear member. The end of this coupling arm is bend or curved 
like a “ goose neck” to pass over the crank shaft, and terminates in 
a ball, 7, working in a socket j' in the crank-box casting, the socket 
being covered by a cap, 7°, thus forming a ball-and-socket joint, which 
allows the finger beam to rise and fall and to rock freely without 

cramping. 
010 The pressure of the cutting apparatus upon the ground is 
regulated by means of a link, &, hooked at one end to the 
rear fork or member of the coupling arm and passing through an 
overhanging bracket, L, mounted on the inner rear corner of the 
main frame, the link above the bracket being surrounded by a 
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spring, the tension of which may be regulated by a screw nut work- 
ing on the link. 

The cutting apparatus is raised or lowered by a chain, /, hooked 
to the front fork of the coupling arm, passing over a pulley jour- 
naled in the overhanging bracket L and connected by an arched 
link, U’, with a slotted lifting lever, M, pivoted on the main frame 
within convenient reach of the driver. It is obvious the range of 
lift of the cutting apparatus by the lever can be varied by attaching 
the link / to the lever nearer to or further from its fulerum, and that, 
owing to its construction and manner of connection with the link, 
the link acts as a stop to limit the backward motion of the lever 
by abutting against the top of the slot in which it is pivoted. The 
cutting apparatus may be rocked on its swiveling pivot joint, and 
held in any desired position to adapt it to rough as well as smooth 

land by means of a rocking lever, N, pivoted to the drag bar 
o71 and extending to within convenient reach of the driver, the 

lever being provided with a spring detent, N, taking into a 
curved rack, O, also mounted upon the drag bar, a lifting link, O, 
hooked to the front member of the forked coupling arm, passing 
loosely through an opening in the extended portion of a bracket, O, 
mounted on the rocking lever, through which the detent works to 
engage the curved rack, the lifting link above this bracket being 
provided with an adjustable screw nut, 0, whereby it will be seen 
that wlren the cutting apparatus is adjusted the screw nut will pre- 
vent its descent beyond its adjusted point until the detent is with- 
drawn from the rack while allowing it to rise to pass over obstruc- 
tions. 

Instead of this lifting link O, a chain might be used, and by the 
employment of a rigid strap the cutting apparatus, when adjusted by 
means of the rack, would be held in a fixed position. 

We have found that the weight of the cutting ap paratus on the 
inner rear corner of the main frame has the effe et of springing and 
twisting the frame by which the boxes are tightened and the ma- 
chine made heavy to move. ‘This tendency is overcome by a diag- 

onal brace, P, extending the entire length of the frame, its 

572 front end being bolted to the under side of the frame prefer- 

ably by the same bolt that passes through the tongue and 

front cross-piece, another bolt passing through the brace and center 

cross-plece, C ‘lose to the main axle, a bolt at the rear end not being 
essential. 

On the inner surface of the drive wheels are cast spur wheels, which 
mesh with and drive corresponding pinions mounted on a counter- 
shaft, R, turning in bearings on the frame in front of the main axle. 
This counter-shaft carries a beveled gear wheel which drives a cor- 
responding pinion on the crank shaft 8, the crank shaft being sup- 
ported in suit table bearings and driving the cutters by a crank and 
pitman, as usual. 

Suitable plates or castings surround the crank shaft and beveled 
gear wheels to protect them. 

We have described our improvements as organized for operation 
as a two-wheeled, hinged bar mowing machine, but they are also 
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adapted for the reception of parts necessary to constitute 1 hand- 
raking or self-raking reaper. 
We claim gs our invention— 
O10 1. ‘The combination, substantially as hereinbefore set forth, 
of the slotted and grooved down-hangerand the hooked front 
end of ‘the drag bar, pivoted therein and aor land braced thereby. 
The combination, substantially as hereinbefore set fort h, of the 
shoe and the drag bar extending over and in rear of the shoe, and 
its swiveled pin connecting it with the rear end of the shoe, whereby 
the drag bar sustains the thrust of the shoe while leaving it free to 
rock on its nie. 
%. Lhe combination, substantially as hereinbefore set forth, of the 
shoe, the drag we extending over and in rear of the shoe, the swivel 
pin connect ing the two, and the forked coupling arm, the front 
member of which is pivoted to the front of the shoe while its rear 
member Is svenal to the swivel pin of the drag bar, whereby great 
flexibility of movement and a firm bracing of the shoe is secured. 


4. _ combination, substantially as he rt Inbe rore set fort h. ot the 
lateral | race or coupling arin attached to the front of the shoe, the 
drag | mir hinged to the rear of the shoe , and the hift ing lever pivoted 

on the drag bar and linked tothe lateral brace tot ip ythe eutters. 
O74 >». The combination, substantially as hereinbefore set forth, 


, 
'¥y 
4 +t? 
L1le? 


of | iC shoe, the forked Cou * arm, tiie drag bar extending 
over and in rear of the shoe, the swivel pin connecting the two, the 
rocking lever and the detent mounted on the drag bar, and the 


y 
; 
i 
os 


adjustable link connection between the lever and coupling arm, 
whereby the shoe readily may be rocked or adjusted. 

6. ‘Lhe combination, substantially as herein t forth, of the 
shoe, the drag bar extending over and in rear of the shoe, the swivel 
pin connecting the LWoO, the forked coupling marin, the overhanging 
bracket on the frame, and the adjustable spring-tension link con- 
necting the bracket and the rear member of the forkea coupling 
arm, whereby the pressure of the shoe upon the ground may be 
regulated. 

The combination, substantially as hereinbefore set forth, of the 
shoe, drag bar, the forked coupling arm, the overhanging bracket 

On the frame, the adjustable spring-tension link connecting 
575 the bracket and the rear member of the forked coupling arm, 

and the chain, link, and lifting lever acting on the front 
member of the coupling arm, whereby the shoe is first rocked and 
then lifted by one continuous movement of the lever. 

The combination, substantially as set forth, of the coupling 
arin, thi chain attached thereto, the link attached to the chain, and 
the pivoted slotted lever in which the link is pivoted, whereby the 
link acis as a stop to the backward movement of the lever, while 
allowing it to move forward freely to lift the coupling arm. 


f 
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In testimony whereof we have bereunto subscribed our names. 
LEANDER J. McCORMICK. 
WM. R. BAKER. 
LAMBERT ERPELDING. 
Witnesses : 
R. NEWTON. 
D. McINTYRE. 


576 COMPLAINANT'S Exuipit WELSH MEMORANDA. 


Conversation had with Werden Saturday, Sept. 11th, 1869.—Went 
to see Werden (Wm.) what he was going to do about Graham’s ma- 
chine. He (Werden) asked me why Graham did not come himself ; 
that he (Graham) knew all about the matter; that it was none of 
Graham’s business what he was going to do about the machine; 
that it was none of Graham’s d d business how many machines 
he made the next year, or whether he made a single one for the next 
five years. He (Werden) said he would not give ad for ad- 
vertising; that Graham had it all his own way, and that Graham 
could have advertised if he saw fit; that he owed Graham nothing; 
that Graham owed him thousands of dollars, and had taken out of 
the store at the rate of one hundred dollars per month. 

Monday, Sept. 13, 69.—Notified Werden by request of Graham 
that he must commence work on the 15th of October. Werden said 
that Graham might kiss his ass; that he would do as he d d 
pleased ; that he would not build a hundred machines the next 
year, and would, perhaps, not build any; that Graham was the cap- 
tain, and while under his management had lost money and he 
(Werden) proposed to manage their own way. 

Tuesday, Sept. 14, ’69.—Demanded letters patent of Werden at 
request of Graham. Werden said he would not give them up be- 
cause Graham had no right to them; said that Graham was always 
experimenting when the machine was good enough. Also notified 
him (Werden) that in consequence of his failure to perform his part 
of the contract in the past and of his declaration that he would not 
fulfill his contract that the contract was declared at an end by me 
as the attorney of Mr. Graham. ‘Thereupon Werden said that 

Graham might kiss his ass and go to hell and help himself; 
577 said he did not care what Graham did, but would do as he 

d d, please, and that Graham might go on and get up 
another company and be d——d; did not care what Graham did. 

Wednesday, Sept. 15, °69.— Werden told me voluntarily that Gra- 
ham had managed the business for four years his own way, and 
they now proposed to manage it their own way; that they had sunk 
money and they proposed to get their money back again. 

Thursday, Sept. 16th, ’69—That Graham by throwing obstacles 
in their way in the shape of lawsuits would only hurt his interest, 
not theirs. Al] that they wanted was to work cautiously and pru- 
dently until they recovered from their losses, and that in working 
for their interests they were working for Graham’s; that they had 
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lived up to the letter of the contract and still proposed to do so in 
the future. 
JAMES B. WELCH, 
Attorney for Mr. Graham. 


alll ee 
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Hatch & Slade, att’ys-at-law & patent ati’ys, Bloomington, Ills. 
Alexander & Mason, solicitors of American & foreign patents, 460 
7th St., Washington, D. C. 


Assignment of Pate nt Right. 


Whereas Alvaro B. Graham, of Bloomington, McLean county, 
State of Illinois, did obtain three several letters patent of the United 
States for certain improvement in “ barvesters,” which letters patent 
bear date, respectively, No. 74342, February 11th,.1868; No. 76436, 
April 7ta, 1868, & No. 87561, March 9th, 1869; and 

Whereas Hugh Graham, of Bloomington, McLean county, State 
of Illinois, is desirous of obtaining said Alvaro b. Graham’s entire 
interest therein: Now this indenture witnesseth, That for and in 
consideration of the sum of five hundred ($500) dollars to me in 
hand paid, the receipt of which is hereby acknowledged, I have 

eranted, sold, and set over, and do hereby grant, sell, and 
579 set over, unto the said Hugh Graham all the right, title, 
and interest which I have in the said inventions for the 
entire territorial limits of the United States of America, being my 
entire interest in W to sald three letters patent hereinbefore Mmel- 
tioned, and in no other place or places, the same to be held and en- 


joyed by the said Hugh Graham for his own use and behoof and 


for the use and hehoot of his legal representatives Lo the full end of 
the term for which the said letters patent are granted, as fully and 
entirely as the same would have been held and enjoved by me had 
this grant and sale not been made. 
[In testimony whereof I hereunto set my hand and affix my seal 
this 12th day of August, 1570. 
ALVARO B. GRAHAM. [seat.] 


Sealed and delivered in presence of witnesses: 
THOS. SLADE. 
W. M. HATCH. 
[(5). U.S. inter. revenue five-cent certificate. Aug. 12,1870. A.G. B. (5).] 
U.S. PATENT OFFICE. 


Received for reeord Sept. 12, 1870, and recorded in Liber H 13, 


page 02%, of transfers of patents. 
580 In testimony whereof I have caused the seal of the Patent 
Office to be hereunto affixed. 
[ SEAL. ] SAM’L A. DUNCAN, 


Acting Com’r of Patents. 
[Patent Office, Sep. 12, 1870. ] 
| Patent Office, Sep. 12, 1870.] 
Ex’d: C. E. L. 
Fee, $1;_ paid. 
> = la 
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This indenture, made and entered into this 4th day of February, 
A. D. 1864, between Alvaro B. Graham, of the county of Lake and 
State of Illinois, party of the first part, and George Cleveland, of said 
county and State, party of the second part, witnesseth: 

That whereas the said party of the first part has invented a com- 
bined reaping and mowing machine, known and ealled the “Cham- 
pion machine,” for which invention an application is about to be 
made to the Patent Office at Washington, D. C., for letters patent ; 
and 

Whereas the said party of the first part is desirous that the party 
of the second part shall engage in the manufacture of said ma- 
chines: 

Now, the party of the first part hereby covenants and agrees to 
and with the party of the second part that the party of the second 
part shall and may have the exclusive right to manufacture and 

sell said machines according to the present model and with 
982 improvements thereon and thereto as the party of the first 

part may besease hereatter the inventor of and entitled by 
law to letters patent therefor prior to the termination of this contract, 
which said right shall continue and be in force from the date hereof 
till the patent about to be : Lp] plied for as aforesaid shall be of no 
effect by lapse of time: Provided, however, ‘That in case any patent 
may be obtained for said machine or for ; ny Improvements thereon 
and thereto bv the said party of the first part te rritoriai and shop 
rights to use an same may be sold and granted by the parties hereto, 
as 1s hereinafter provided. 

And the said party of the first part further covenants and agrees 
to and with the said party of the second part that he will proteet 
and save harmless the said party of the second part against any 
and every claim which any party or parties may make in and to 
the right to manufacture and sale of said machines by reason of any 
agreement! or contract made with the said party of the first part 

prior to the making and delivery of these presents. 
583 And the said party of the first part further covenants and 

agrees to ana with the sald party of the seco} na part that 
before letters patent shall be issued for said invention he will make 
such hecessary and proper assign ment thereof to the party of the 
second part that said patent may and shall issue to the parties 
hereto jointly, giving to them an equal undivided interest therein, 
and in case the said party of the first part shall hereafter invent any 
improvement upon the present model which may be patentable he 
shall. before obtaining I LLers patent therefor. make such proper and 
ronment thereof to the said party of second part that 


necessary assig 
the patent therefor may and shall issue to the said parties hereto 
jointly as aforesaid, and that the party of the second part shall have 
the right to use said subsequent invention in and about the manu- 
facture and sale of said machine during the time this contract shal] 


be in force, exclusively: Provided, That the party of the second part 
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shall have no interest in any invention of the said party of 
584 ‘the first part after this contract shall cease to be in force by 
any reason. * 

And the party of the first part further covenants and agrees to 
and with the party of the second part that he will work for the party 
of the second part in and about the manufacture of said machines 
and the repairing af required ) of the same for reasonable wages so 
long as the party of the second part may desire his services in the 
business of said menufacture and repair, and that he will devote his 
entire tiine to said business. 

And the party of the first part further covenants and agrees to 
and with the said party of the second part that he will not in any 
manner interfere or intermeddle in the management of the party 

' the second part in and about the manufacture and sale of said 


| 


machines or repairing the same. or in the sate of te rritory or Shnop 
° ’ ; } wil . | } , { he 
rigits or granting licenses for the manuta Ire aha sale thereol in 


case a patent or patents is or are obtained as herein contemplated, 
or negotiate with any part r part relative to any such sale or 
eranting of such license, exc al in the ; n ' the party of the 
second part, and then such negotiations to be always subject to the 
approval of the party of the second part, OF collect or receiv any 
iwoneys arising therefrom, under pain and penalty of forfeiting to 
the said party of the second part his entire interest In said inven- 
tion or inventions and cont m plated patent or patents 


? 


And in consideration of the covenants and agreements of 


QOD the said party of the first part the said party of the second 
? j i} . " 
part covenants and agrees to and WItn the said party of the 


first part that he Wit 
can—tfilteen or more ¢ { suid In ichines— weaee ing the COUIMNINY season, 
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ve NavnuUl ictured Guring sald season 


manutacture for sale ana s ll the same. if he 
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li sala number of machimmes can 
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WiIti hb ordinary e: CTLion On his part, ana li the sala parvies shall have 
] . + ct er rr ‘ 5 . _ | ] 
ODI alned tk patent ior sald machiMe within one vear Trot the date 
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leCreol, then the Salad Dares Or the second pal SOatl aNd Wil INnVeSstT 

. ' 4* ° ’ ’ 7 
In said OUuUSINesSS OF MAnNUIACLUT' repatil ; s ) “iliG machines 
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Lhe sum or nhiteen thousand dollars to dD hn sald bDbusITness AN- 
Ua \ ii VeCTNY Nereln and hereby expressiv unhaderstood and agreed 
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second part may abandon said 
sale of said machines at any time he may elect and terminate this 


contract after Ba . oan season has elapsed, and after hav- 
O86 ing given to » party of the first part forty-five days’ previ- 
ous notice in writi! — his intention to abandon said business 
and terminate this contract, and upon assigning to the said party 
of the first pare In due mee of law any ana | right title, and In 


t 

terest which the said party of the second part may at the time have 
in and to said invention for said machine or any improvements 
thereon and thereto made by the said party of the first part and 
coming within the terms of this contract UY Virtue of any } 
patents or otherwise. 

And the said party of the second part coven ints and auorees to and 
with the said party of the first part that he | 
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of the first part reasonable wages for his labor so long as he may 
employ him in the business of manufacture and repair of said ma- 
chines. 
And the said party of the second part further covenants and agrees 
to and with the party of the first part that he will pay to the party 
of the first part one-half of the net profits realized from said 
587 business of manufacturing, repairing, and selling said ma- 
chines over and above the actual cost of manufacturing, re- 
pairing, and selling the same and losses sustained and suffered by 
reason of failure or inability to collect debts made in the sale and 
repair of said machines on credit, said costs to embrace all sums 
paid for licenses and rights to use any other person or person’s in- 
vention in and about the construction of said machines, and inter- 
est at the rate of eight per cent. per annum on any surplus capital 
over and above the said sum of fifteen thousand dollars per annum, 
which the said party of the second part may choose to and may in- 
vest in the said business of manufacture, repairing, and sale of said 
machines, and also such a sum as would, at the rate of five hundred 
dollars per annum, accrue for the personal services of the party of 
the second part for such time and parcels of time during the exist- 
ance of this contract as the said party of the first part shall not 
work for the said party of the second part in and about 
588 said business, it being mutually understood and agreed that 
so long and for the time when the said party of the first part 
shali work for the said party of the second part as aforesaid for rea- 
sonable compensation the party of the second part may include in 
and as part of the costs of said manufacture, repairing, and sale of 
such machines such a sum for his personal services in said business 
as will be equal to the earnings of the said party of the first part, 
and that the said one-half of the net profits arising from the said 
business of manufacturing, repairing, and selling said machines 
agreed to be paid as aforesaid by the party of the second part tothe 
party of the first part is agreed to be paid expressly for the sale and 
exclusive right to manufacture, repair, and sell said machines as 
aforesaid, and in consideration of the other covenants, agreements, 
and stipulations herein contained. 
Aud in consideration of the premises it 1s mutually agreed and 
covenanted that neither party hereto shall dispose of any inter- 
589 est he may have or may acquire in and to any patent or 
patents by reason of or contemplated in this contract, or grant 
licenses for the manufacture, repair, and sale of said machines, or 
grant shop rights for the same, without the written consent of the 
other party, under pain and penalty of forfeiting his entire interest 
and property in and to said patent or patents to the other party. 
And it is further mutually covenanted and agreed that the ex- 
pense of obtaining any patent contemplated herein shall be borne 
equally by the parties hereto, and shall be issued to him in the 
name and style of “Graham & Cleveland,” if consistant with the 
rules and practice of said Patent Office. 
And it is further mutually covenanted and agreed that the pro- 
ceeds arising from the sale of territory or shop rights to manufacture, 
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repair, and sell said machines or any part or principle thereof or 
said machines with improvements as contemplated herein during 

the life of this contract shall be equally divided between the 
O90 _—s parties hereto, said division to take place as soon as practicable 

after said proceeds are received, and that the said party of 
the second part shall have the entire management of said sales and 
negotiations therefor, except as aforesaid, and all payments on ac- 
count thereof shall be made to and received by the said party of the 
second part. 

And it is further mutually covenanted and agreed that the party 
of the second part shall pay to the said party of the first part the 
said one-half part of the net profits of said business of manu- 
facturing, repairing, and sale of said machines for each and every 
year during the existence of this contract on the 10th day of Janu- 
ary of each and every year, or as soon thereafter as the year’s busi- 
ness can be settled up and the net proceeds thereof ascertained. 

And it is further mutually covenanted and agreed that the said 
party of the second part may elect the place for carrying on said 
business, and that the covenants and agreements herein contained 

shall extend to ahd be obligatory upon the heirs, executors, 
o91 & 592 and administrators of the respective parties hereto. 

And it 1s further mutually agreed and covenanted that 
the party of the second part may abandon said business and terml- 
nate this contract at the end of the coming season witheut giving 
the party of the first part any previous notice of his intention to 
abandon said business and terminate contract. 

[n witness whereof the parties have hereunto set their hands and 
seals the day and year first above written. 

— —. |SEAL. 
— nin ee 


In presence of— 


FRANCIS E. CLARKE. 


Endorsed on back: The contract, of which the within is a true 
COpy, is canceled and in the possession of the within-named Cleve- 
land. Sept. 13, 1864. F. E. Clark, Esq. 


593 CoMPLAINANT’S Exuispir WATERMAN’S LICENSE. 


This indenture, made and entered into this twenty-ninth day of 
January, in the year of our Lord one thousand eight hundred and 
seventy, between Alvaro B. Graham, of the city of Waukegan, in 
the county of Lake and State of Illinois, party of the first part, and 
Amos 8. Waterman, of the same place, party of the second part, 
witnesseth : 

That whereas the parties hereto did, on the sixth day of Decem- 
ber, A. D. 1869, at the city of Waukegan aforesaid, make, execute, 
and deliver, each to the other, a certain article of agreement, con- 
tract, and license in reference to organizing companies with 
capital to manufacture, use, and vend, also to license other parties 
to manufacture, use, and vend, by royalty or otherwise, the whole 
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or any part thereof of the following-described machine; also that 
said Waterman might himself manufacture, use, and vend said ma- 
chine, if he should choose or elect so to do, by paying to said Graham 
one-half the usual royalty and other rights and privileges to the said 
party of the second part licensed, granted, and conveyed by said 
Graham in reference to a certain harvester invented, patented, and 
owned by said Alvaro b. Graham, party of the first part, and com- 
monly known as the Graham harvester, or reaper and mower, 
more particularly described in the letters patent and schedules issued 
to the said Alvaro B. Graham and numbered and dated at the 
United States Patent Office, reference hereby being had thereto, as 
follows, to wit: Numbered 74342 and dated February 11th, A. D. 

1868; also numbered 76436, dated April 7th, A. D. 1868; also 
094 numbered 87561, dated March 9th, A. D. 1869, and also all 

improvements or patents that might be thereafter made by 
said Graham, and also other valuable grants, licenses, covenants, 
and provisions therein contained, wherein it is mutually understood 
and agreed, by and between the parties hereto and thereto, that the 
net proceeds and profits arising and accruing from the said business 
aforesaid shall be mutually and equally divided between them, share 
and share alike. 

Now, therefore, it is hereby mutually understood and agreed by 
and between the parties hereto that the following contract, agree- 
ments, and stipulations shall be instead and in leu of the afore- 
sald contract, agreement, licenses, ete., of the said date of December 
6th, A. D. 1869, as follows, viz: 

That, for the consideration of the canceling of the aforesaid con- 
tract, agreement, licenses, and valuable conditions and provisions 
therein contained and the aiding, assisting at organizing a company 
at Waukegan, Illinois, with capital and to enlist capital in the 
manufacturing and licensing and vending the said Graham har- 
vester, or reaping and mowing inachine, and other valuable con- 
siderations therein, the following contract, covenants, and agreements 
are made and entered into by and between the parties hereto, viz: 

The said Amos 8. Waterman, of the second part, agrees to make 
and enter into an ugreement and contract in COMmMpany with one 
Jacob C. sloom, of the city of Waukegan, conditioned LO manufacture, 
license, and vend, and to license other parties or persons to manu- 
facture, use, and yend, the said Graham harvester, or reaper and 
mowing machine, conditioned, among other things and obligations, 
to pay the said Alvaro b. Graham, patentee, etc., the sum of ten 
dollars royalty for each and every of said machines manufactured 

by said Bloom and Waterman or by any other person or 
595 parties by authority of or license from them; also to manu- 

facture not less than twenty-five of said machines for the vear 
A. D. 1870, and not less than one hundred of said machines each 
and every year thereafter during the life or lapse of time of said 
patents aforesaid, or during the continuance or legal existence of 
the said contract and other conditions and penalties therein con- 
tained, reference hereby being had thereto, bearing even date here- 
with, which said contract and agreement aforesaid, at the date 


ee 
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hereof, is executed, signed, sealed, and delivered by the aforesaid 
parties hereto: 

Now, therefore, in consideration of the promises hereof, the said 
Alvaro Lb. Graham, party of the first part, agrees and covenants to 
and with said Amos 8. Waterman, of the second part, that the one- 
fourth (4) part (twenty-five per centum) of the ten dollars royalty as 
aforesaid accruing to orarising from or under the said contract and 
agreements as aforesaid made and entered into between the said 
Jacob C. Bloom and AmosS. Waterman with said Alvaro B. Graham, 
and made binding upon their legal lieirs, grantees, or assigns, shall 
inure to and be the separate property of the said Amos 8. Waterman, 
and shall be due, owing, and payable at the same time and manner 
as is due, owing, and payable to said Graham by and under the said 
contract aforesaid between the said Jacob C. Bloom and Amos 8. 
Waterman with Alvaro B. Graham, in all cases whatsoever provid- 
ing and excepting the following contingency, VIZ: 

In case there shall be a default or failure to manufacture the 
number of said machines for any year or years, as specified in said 
contract and agreement between said Jacob C. Bloom and Amos 8. 
Waterman with Alvaro Lb. Graham, their heirs, grantees, leasees, or 
assigns, and the forfeiture or leu thereof of paying the ten dol- 
lars royalty on said machines to said Graham by and under the 
said contract shall arise or accrue, that then and in that event and 

case the said Amos S. Waterman shall be legally and abso- 
596  ~lutely released and discharged fully, and is hereby released 

and discharged, legally, absolutely, and fully, from all such 
failures or forfeitures which may arise or accrue in any contingency 
whatever, which shall also extend to and be obligatory upon the 
heirs, executors, administrators, grantees, and assigns of the parties 
hereto, it being expressly understood and agreed by and between 
the parties hereto that said Waterman shall not be held lable or 
responsible to said Graham or his heirs, grantees, or assigns for any 
failures or forfeitures or dues or demands for the non-payment of 
royalties 1 any event whatsoever. 

And it is also understood and agreed between the-parties hereto 
that said Amos S. Waterman shall, and hereby does, release, forego, 
and discharge his said one-fourth (}) part (twenty-five per centum) 
of said ten dollars royalty as aforesaid accruing, rising, and inuring 
to him in the following contingency and event 


rising 
, V1Z 

In the contingency or event that a failure by said Bloom and 
Waterman in their aforesaid contract, or by their heirs, grantees, 
leasees, or assigns, to manufacture the least or lowest number of said 
machines provided for in their said contract in any one year or 
pay the ten dollars royalty thereon on the said lowest or least num- 
ber of said machines, as provided for in their said contract, and the 
said Waterman shall be legally and fully discharged from his said 
share of said liability and responsibility under the said contract for 
royalty as aforesaid at the time and to the extent of said Water- 
man’s liability under the said contract between said Bloom and 
Waterman with said Graham as aforesaid, which said release and 
discharge shall be fully and legally made by said Graham, his heirs, 
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legatees, grantees, assigns, or otherwise, that then and in that event 
the one-fourth part (or twenty-five per centum) or said Waterman's 
one-fourth part or per centum upon the amount of said default or 

failure shall be discharged to that amount and extent for 
597 the said year as aforesaid; but in all other events. cases, or 

contingencies whatsoever that may arise the said one-fourth 
part interest (or twenty-five per centum) on all royalties whatsoever 
accumulating, accruing, or arising under or by virtue of the said 
contract between said Bloom and Waterman with said Graham, 
their heirs, legatees, grantees, or assigns, of every name and nature 
whatsoever, whether said Waterman shall invest any capital, take 
any joint stock, or otherwise, in said contemplated company or 
companies or not, or whether said Waterman shall hereafter sell, 
convey, assign, or set over, or in any other way or manner dispose 
of or become dispossessed of his said interest in, to, or under said 
contract and agreements between said Bloom and Waterman with 
said Graham or not, the said Waterman’s one-fourth part interest 
as aforesaid, viz., twenty-five per centum, shall inure to and be the 
separate, special, and individual interest, possessions, and property 
of the said Waterman, except in the contingency and special case 
hereinbefore mentioned. 

It is also further mutually understood and agreed by and between 
the parties hereto that this contract and agreement shall extend to 
and be obligatory upon our heirs, executors, administrators, grantees, 
and assigns. , 

Dated, signed, sealed, and delivered at the date first above written. 

A. Bb. GRAHAM. [SEAL. 
AMOS 8. WATERMAN. a 


COMPLAINANTS EXHIBIT POWER OF ATTORNEY No. 1. 


Know all men by these presents that I, Hugh Graham, of the 
city of Bloomington, in the county of McLean and State of Illinois, 
have made, constituted, and appointed, and by these presents do 

make, constitute, and appoint, A. b. Graham, now of Chicago, 
598 Illinois, my true and lawful attorney, for me and in my 

name, place, and stead to transact business for me in connec- 
tion with my patent finger-bar attachment anywhere in the United 
States of America, giving and granting unto my said attorney full 
power and authority to do and perform all and every act and thing 
whatsoever requisite and necessary to be done in and about the 
premises as fully, to all intents and purposes, as I might or could 
do if personally present, with full power of substitution and rev oca- 
tion, hereby ratifying and confirming all that he, my said attorney, 
or his substitute, shall lawfully do or cause to be done by virtue 
thereof. 

In witness whereof I have hereunto set my hand and sea | the 
ninth day of January, one thousand eight hundred and seventy- 
three. 

HUGH GRAHAM. [sEAl1.] 


Sealed and delivered in presence of— 


O. B. HARRIS. 


Qo 
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STATE OF ILLINOIS, 
Me Lean County, j 


On the 9th day of January, eighteen hundred and seventy-three, 
before me, a notary public in and for the city of Bloomington, in 
the county of McLean and State of Illinois, appeared Hugh Gra- 
ham, personally known LO me to be the real person whose name Is 
subscribed to the foregoing power of attorney as having executed 
the same, and then acknowledged the execution thereof as his free 
act and deed. 

Given under my hand and seal. 

| SEAL. } | OLIVER B. HARRIS, 
Notary Publie. 


Ss - 


U. S. PATENT OFFICE. 
Ree’d for record February 24, 1873, and recorded in Liber M**, 
page 243, of transfers of patents. 
HUD In testimony whereof I have caused the seal of the Patent 
Office to be hereunto affixed. 
J. M. THATCHER, 


Acting Co} pmissioner of Pat nts. 


COMPLAINANT’S Exurpir Power oF ATTORNEY No. 2. 


Know all men by these present that I, Hugh Graham, of the 
city of Bloomington, in the county of McLean and State of Illinois, 
have made, constituted, and appointed, and bv these presents do 
make, constitute, and appoint, Alvaro B. Graham, of Chicago, Illinois, 
my true and lawful attorney, for me and in my name, place, and 
stead, to represent me and act for me in all business in any way con- 
nected with or arising out of any of the following letters patent of 
the United States granted .o the said Alvaro B. Graham, or matters 
connected therewith, viz: No. 74342, dated February 11,1868; No. 
76456, dated April 7, 1868, and No. 87561, dated March 9, 1869, 
and particularly to prosecute suits and make settlements for infringe- 
ments of said letters patent or any of them, to grant licenses for the 
use of any of the inventions or improvements secured thereby, and 
to sign all contracts and papers of whatsoever kind that may be 
considered necessary in any of said matters, giving and granting 
unto my said attorney full power and authority to do and perform 
all and every act and thing whatsoever requisile and necessary to 
be done in and about the premises as fully, to all intents and pur- 
poses, as I might or could do if personally present, with full power 
of substitution and revocation, hereby ratifying and confirming all 
that my said attorney or his substitute shall lawfully do or cause 
to be done by virtue thereof. 

In witness whereof I have hereunto set my hand and seal this 
twenty-second day of January, A. D. 1881. 


[SEAL. | HUGH GRAHAM. 
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600 Srate or ILuINo!s, 1 
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McLean (¢ ounty, | 


I, William Weyand, a notary public in and for said county, in the 
State aforesaid, hereby certify that Hugh Graham, personally known 
to me to be the same person whose name is subscribed to the fore- 
going instrument, appeared before me this day in person and ac- 
knowledged that he signed, sealed, and delivered the said instru- 
ment as his free and voluntary act for the usesand purposes therein 
set forth. 

In witness whereof [ have hereunto set my hand and notarial 
seal this 22d day of January, 1881. 

| SEAL. | WILLIAM WEYAND, 
Notary Public. 


Received for record January 31, 1881, and recorded in Liber J*®., 
page 46, of transfers of patents. 
In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
| SEAL. | KE. M. MARBLE, 


Commissioner. 


COMPLAINANTS EXHIBIT WAYNE CoMPANY’S LICENSE. 


Memorandum of agreement made and entered into between Alvaro 
B. Graham, of Girard, Kansas, general licensee, and Hugh Gra- i a 
ham, of Bloomington, Illinois, owner of the patent granted to Al- 
varo b. Graham, No. 74542, patented February 11, 1868, of the first 
part, and The Wayne Agricultural Co., of Richmond, Indiana, of 
the second part. 


Whereas the party of the first part .hereby agrees to license the 
party of the second part to manufacture their mowing machine em- 
braced in patent No. 74342, issued in favor of Alvaro B. Graham 
February 11, 1868, and to sell and have the same sold in the terri- 
tory of Ohio, Indiana, Illinois, Missouri, lowa, Kansas, Arkansas, 

Texas, Kentucky, and Tennessee, and in addition to such 
601 right in said States to have also the right to sell in any other 
territory until otherwise disposed of by the party of the first 
part, this license to continue during the lifetime of the patent and 
all extensions thereof. ‘The party of the first part hereby agrees to 
give the party of the second part full and exclusive right and con- 
trol of the manufacturing and sale of said machine in the territory we 
above specifically stated ; also to defend them, at their own expense, | 
from all piracy and infringement in said territory, and to make 
their claim good to such patent from all who may contest and _ liti- 
gate their rights thereto. 

In consideration of the above license and privilege, the party of 
the second part hereby agrees to pay to the party of the first part a 
royalty of three dollars each on all the machines which they make 
and sell, said royalty to be settled for on the twentieth day of Jan- 
uary of each year following the sale of said machines. 
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This license is understood to also include the patent spring coup- 
ling spring for pitman covered by the patent No. 76436, issued to 
said Alvaro Bb. Graham April 7th, 1868, said spring to be used ex- 
clusively on the mowing machine above licensed. 

As witness the hands of the parties hereto the 21st November, 
1878. 

HUGH GRAHAM, 
By A. B. GRAHAM, 
Att’ y-in- Faet. 

ALVARO B. GRAHAM. 

WAYNE AG’L COMPANY, 
r L. L. LAWRENCE, Pr. 


a 


I 
Witness : 
THADDEUS WRIGHT. 


602 COMPLAINANTS Exurpir WAYNE CoMPANY AGREEMENT. 


Whereas Alvaro B. Graham and Hugh Graham, by an instru- 
ment in writing bearing even date herewith, have licensed the 
Wavne Agricultural Co. of Richmond, Indiana, to manufacture and 
sell a mowing machine patented by said Alvaro B. Graham Feb- 
ruary 11th, 1868, and numbered 74542: 

Now, therefore, the said Alvaro B. Graham and Hugh Graham 
do hereby agree to pay to the said Wavne Agricultural Co. one-half 
of whatever cost they may be at in ‘getting up the models and pat- 
terns with which to make said machine, said one-half cost to be 
deducted out of the royalty coming to said Grahams; and, further, 
should the Wayne Agricultural Co. at any time deem it expedient 
to discontinue the manufacture of said mower, then said Grahams 
shall allow and pay over to said Wayne Agricultural Co. the re- 
maining one-half cost of preparing and getting up said models and 
patterns for suid machine. The Wayne Agricultural Co. hereby 
agree that if they find this mowing machine to be equal to their 
expectations in suiting their trade that they will, after the season 
of 1879, manufacture it exclusively as a mower, and that they will 
do all in their power to supply the wants of the trade therewith ; 
but if they shall find that it will not answer thelr purpose as afore- 
said, then they hereby obligate themselves to cancel the license 


a 


above referred to. 
As witness the hands of the parties hereto this 21st November, 
1878. 
HUGH GRAHAM. 
By A. B. GRAHAM, 
Alf y-in- Fa t. 
ALVARO B. GRAHAM. 
WAYNE AQ’L CO., 
P’r L. L. LAWRENCE, Pr. 
Witness : 
THADDEUS WRIGHT. 
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603 CoMPLAINANT’S ExHIBIT WAYNE COMPANY’s LETTER. 


RicHMon»D, Inp., Sept’r Tth, 1878. 
M. A. Morse, Chicago. 

D’r Str: Your letter of August 24th came during the absence of 
our Mr. Lawrence. He has just returned and we hasten to reply. 
Our board has had the matter under consideration, and, after look- 
ing all over the ground, they came to the conclusion that the offer 
of $3 royalty is really as much as we can afford to pay and work up 
the sale of the machine as it should be. 

Mr. Lawrence is desirous of seeing you as early as hecan. He 
leaves for the Ohio State fair on Monday; from there he goes to the 
Kansas City fair. If vou happen to be there he will be glad to see 
you. Mr. L. wishes us to ask you that you be sure and secure the 
mower we saw near Chicago, so that in case we should make an ar- 
rangement with you we may have the mower for use, ete. 

Very truly yours, 


WAYNE AGRICULTURAL CO. 


COMPLAINANT'S ExuIspit ANN ARBOR CoMPANY LICENSE. 


Agreement, made this tenth day of September, between Hugh 
Graham, of Bloomington, Ill., and A. B. Graham, of Chicago, IIl., 
party of the first part, and the Ann Arbor Agricultural Co., a com- 
pany duly organized and existing under and by virtue of the laws 
of the State of Michigan, party of the second part, witnesseth : 

The party of the first part hereby licenses and empowers the party 
of the second part, its successors and assigns, and all ‘parties who 
may hereafter own or operate the works now operated by it at Ann 
Arbor, Michigan, to use the improvements and combinatious de- 

scribed in letters patent No. 74342, dated February 11, A. D. 
604 1868, and issued to Alvaro b. Graham, and particularly men- 

tioned in the first and second claims thereof, to the full end 
of said letters patent and all extensions thereof. 

The party of the first part demands as a license or royalty fee for 
the considerations above named the sum of five (5) dollars for each 
and every machine manufactured by the party of the second part 
containing the improvements set forth in the letters patent named 
above; but this loyalty or license fee shall be subject to a discount 
of forty (40) per cent., or a reduction LO three (>) dollars for each 
machine, provided the party of the second part faithfully performs 
its part of this contract and makes all payments faithfully and 
promptly, as hereinbelow provided for. 

The party of the first part hereby agree to protect and save harm- 
less the party of the second part in the future manufacture of said 
machines as against any and all claims under the patent to Allen 
Sherwood of October 5, 1869, No. 95522, so long as the party of the 
second part shall manufacture said machines in accordance with 
the sample machine shown to the said Alvaro B. Graham, at Ann 
Arbor, Mich., on the 9th day of Sept., 1880. 
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The party of the second part, in consideration of these premises 
and covenants on the part of the party of first part, agrees to make 
full and true returns to the party of the first part on the first day of 
each November, during the existence of this contract, of the number 
of mowers manufactured and sold by it containing said improve- 
ments and not previously reported, and, if desired, to permit the 
party of the first part to, then examine its books personally or by 
others in reference to said business. 

The party of the second part agrees to pay to the party of the first 
part, as a royalty or license fee under said patent, the sum named 
above for each and every machine manufactured and sold by it 

containing said improvements or combinations so long as the 
605 above letters patent No. 74542 are in force and are sustained 

by the courts, to whom the legality of such matters pertain, 
such royalty to be paid between November Ist and December 1st of 
each year upon all machines previously manufactured and sold and 
not paid for. 

The party of the second part agrees that it will mark on said ma- 
chines manufactured by it under this agreement “ patented,” with 
the date of said patent, in proper form. 

The party of the second part may terminate this agreement at 
any time upon the sending of a notice so to do and the payment of 
all royalties or license fee upon all machines previously manufact- 
ured under this agreement and not already paid for by it. 

Upon the failure of the party of the second part to make ret 
or pay royalties as herein provided for thirty days after the dates 
named above, the party of the first part may terminate this lic 
by serving a written notice upon the party of the second part or any 
of its officers, and having this—such notice—recorded in the Patent 
Office at Washington, but the party of the second part shall not 
thereby be discharged from any liability to the party of the first 
part for any license fees due at the time of serving or recording said 
novice. 

A good and sufficient bond, satisfactory to the party of the second 
part, shall be given for the faithful performance and undertakings 
of this agreement on the part of the party of the first part. 

In witness whereof the parties above named have caused these 
presents to be executed this tenth dav of Sept mber, 1880. 

HUGH GRAHAM, 
By A. B. GRAHAM. 

ANN ARBOR AGRICULTURAL CO 
By JOHN FINNEGAN, Manager. 


606 ComMPLAINANT’S Exuipit GENEVA LAKE CoMPpANY LICENSE. 


This agreement, made this 27th day of January, A. D. 1551], 
tween Hugh Graham, of Bloomington, Illinois, and Alvaro B. Gra- 
ham, of Chicago, Illinois,.of the first part, and The Geneva Lake 
Crawford Manufacturing Company, of Geneva — Wisconsin, a 
corpor ation organize cl and existing under an - oy virtue of the laws 
of the State of Wisconsin, of the second part, \ (Mine 


bo 
pha 
PP 
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The party of the first part hereby license and empower the 
shen of the second part, its successors in business, and any and all 
parties who may hereafter own or operate the works now operated 
by it at Geneva Lake, Wisconsin, to use the improvement in har- 
vesters described in letters patent of the United States No. 74342, 
issued to Alvaro Lb. Graham February 11, 1868, and particularly 
mentioned and claime: lin the first and second claims thereof, to the 
full end of the term of said letters patent and all extensions thereof. 

The party of the second — hereby agrees to make full and 
true returns to the party of the fh t part on the first day of Decem- 


ber in each year, during the existence of this license, of the number 
of machines manufactured and sold by it containing the improve- 
ments mentioned in said claims or either of them (not previously 
reported), and, if desired, to permit the party of the first part to then 
examine its books personally or by others in reference to said 
business. 

The party of the second part also agrees that it will pay to the 
party of the first part, within thirty days from the date of each re- 
port, a royalty or license fee of five dollars for each and every ma- 
chine sold by it containn lo the improve ments meet: 9 In said 


_ 


two claims and which have not been previously reported and paid 

for; but if the party of the second part Pe ill make true and 
607 prompt reports and payallu a rovalti Satt the time of each 

report, and generally shall faithfully carry out and perform 
all the covenants and agreements aes contained on its part, il 
shall be entitled to a sar ons or reduction « f forty per cent. on said 
rovalty—that is to say, » party of the first ‘aon in such ease will 


make a reduction of two 5 doll: irs dws machine. 
In case the party of the second part manufactures or sells any ma- 


chines containing the improvements mentioned in the first claim of 


sald pa tent, but not the improvement mentioned in the second claim, 
then it agrees to pay for such machines a royalty or license fee of 
four dollars per machine; but if itshall make prompt returns and 
payments as above provided for it shall be entitled to a discount 
or reduction of one dollar and fifty cents per machine—that is to say, 
the party of the first part in such case will accept two dollars and 
fifty cents for each of said machines. 

Upon the expiration of said patent or the termination of this 
license, if the Saine shall * terminated before sald patent expires, 
the party of the second part agrees to pay all unpaid royalties on the 
machines active ne weeps tured by itafter the date hereof, whether 
such machines have been sold or nc.. 

d. Lhe party of the second part agrees that it will mark all of said 
machines manufactured by it “ patented,” with the date of said pat- 
ent, in proper form. 

4. If the party of the second part shail at anv time cease to man- 
ufacture or sell said machines or fail to pay royalties or perform any 
of the agreements on its part herein contained for a period of sixty 
days after the payments or agreements before mentioned or any of 
them are stipulated to be made or performed, then the party of the 


first part may at their option terminate this license by serving a 


aed 


-—- 
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written notice to that effect upon the party of the second part, or by 
having such notice recorded in the Patent Office at Washing- 
608 _—itton: but the party of the second part shall not thereby be 
discharged from any liability to the party of the first part for 
any license fees due at the time of the serving or recording of said 
notice. 
o. This license is made and accepted without prejudice to any of 
said parties in respect of any existing rights or privileges, legal or 
~_e itherw Ise, and is to constitute no waiver of the same. 
| these presents to be 


in witness whereof said parties have caus 
executed the day and year first above written 
THE GENEVA LAKE CRAWFORD MANU- 
FACTURING COMPANY, 
By JOHN HASKINS, President. 
HUGH GRAHAM, 
By ALVARO B. GRAHAM, Alfy-in-Faet. 
ALVARO B. GRAHAM. — 
it is hereby understood and agreed that if said Geneva Lake 
Crawford Manufacturing Company or its successors or assigns shall 
remove their Inanutactory from Geneva Lake aforesaid this license 
shall still be and remain valid in the hands of said company, its 
successors or assigns, after removal as aforesaid. 
Dated the 27th day of January, 1881. 
7 HUGH GRAHAM, 
a By ALVARO b. GRAHAM, 
Att'y-in-Faci. 
ALVARO B. GRAHAM. 


CoMPLAINANT’S Exuipit REMINGTON LICENSE. 


made this 13th day of June, A. D. 1851, between 


This agreement. 
Alvaro B. Graham. of 


Hugh Graham, of Bloomingt Lon, Lilinois, at 
Chicago, Illinois, of the first part, and the Remington Agricultura! 
Company (composed of Eliphalet Remington, Philo Remington, and 
Samuel Remington) of Ilion, New York, of the second part, wit- 

nesseth : 
609 1. The party of the first part hereby license and empower 
the party of the second part, their heirs, executors, adminis- 
trators, and assigns, and any and all parties who may hereafter own 
or operate the works now operated by them at Llion, N. Y., to manu- 
facture, sell, and use the improvement in harvesters deseribed in 
os letters patent of the United States No. 74542, issued to Alvaro B. 
Graham February 11, 1868, and particularly mentioned and claimed 


| 


in the first and second claims thereof, during the term of said letters 


d 


pe my nt and all extensions thereof. 

The party of the second part hereby agree to make full and true 
returns to the party of the first part on ia first day of December, in 
each year during the existence of this license, of the number of ma- 
chines manufactured and sold by them containing the improve- 
ments mentioned in said claims, or either of them (not previously 


es () 
OO = J— /' 
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reported), and, if desired, to permit the party of the first part to then 
examine their books, personally or by others, in reference to said 
business. 

The party of the second part also agree that they will pay to the 
party of the first part, within thirty days from the date of each re- 
port, a royalty or license fee of five dollars for each and every ma- 
chine sold by them containing the improvements mentioned in said 
two claims, and which have not been previously reported and paid 
for. 

But if the party of the second part shall make true and prompt 
reports and pay all unpaid royalties at the time of each report, and 
generally shall faithfully carry out and perform all the covenants 
and agreements herein contained on their part they shall be entitled 
to a discount or reduction of forty per cent. on said royalty—that is 
to say, the party of the first part in such case will make a reduction 
of two dollars per machine. 

In case the party of the second part manufacture or sell any 

610 machines containing the improvements mentioned in the 
first claim of said patent, but not the improvement mentioned 

in the second claim, then they agree to pay for such machines a 
royalty or license fee of four dollars per machine; but if they shall 
make prompt returns and payments, as above provided for, they 
shall be entitled to a reduction or discount of one dollar and fifty 
cents per machine—that is to say, the party of the first part in such 
case will accept two dollars and fifty cents for each of said machines. 

Upon the expiration of said patent or the termination of this 
license, if the same shall be terminated before said patent expires, 
the party of the second part agree to pay all unpaid royalties on 
the machines previously manufactured by them, whether such ma- 
chines have been then sold or not. 

3. The party of the second part further agree that they will mark 
all of said machines manufactured by them “ patented,’ with the 
date of said patent, in proper forin. 

’ 4, If the party of the second part shall at any time fail to pay 
royalties as above provided or to perform any of the agreements on 
their part herein contained for a period of sixty days, then the party 
of the first part may, at their option, terminate this license by serv- 
ing a written notice to that effect upon the party of the second part 
or any member thereof; but the party of the second part shall not 
thereby be discharged from any liability to the party of the first 
part for any license fee due at the time of the serving of said notice. 

5. Whereas the party of the second part now report and admit 
that exclusive of machines sold to the Geneva Lake Crawford Manu- 
facturing Company of Geneva Lake, Wisconsin, and the Wayne 
Agricultural Company of Richmond, Indiana, they have manu- 
factured and sold thirteen hundred and fifty mowing machines 

containing said patented improvements since the date of the 
611 release heretofore granted to them, to wit, April 15, 1873, for 

which thirteen hundred and fifty machines they are now 
willing to pay the royalty above specified, the discount of forty per 
cent. being allowed: 


- 
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Now, therefore, in consideration of four thousand and fifty dol- 
lars ($4,050.00) in hand paid, the receipt whereof is hereby acknowl- 
edged, the party of the first part hereby release and forever dis- 
charge the said party of the second part, and each of them, from 
any and all liability on account of the past infringement of said 
letters patent or manufacture, use, or sale of said patented inven- 
tion. : 

But it is expressly understood and agreed that this release shall 
in nowise enure to the benefit of the said Geneva Lake Crawford 
Manufacturing Company or Wayne Agricultura! Company; on the 
contrary, the royalty above specified being paid on and for the thir- 
teen hundred and fifty machines sold to other parties, it is distinctly 
understood that, in making this settlement, the party of the first 
part do not waive or relinquish any of their legal rights against 
either of said companies, but reserve to themselves the right and 
privilege of enforcing all their legal claims against each of them on 
account of all machines sold by them in infringement of said let- 
ters patent, whether such machines were manufactured by the party 
of the second part or not. 

[n witness whereof said parties have hereunto set their hands and 
seals the day and year first above written. 


HUGH GRAHAM, [SEAL. | 
By ALVARO B. GRAHAM, Alt’y-in- Facet. 
ALVARO B. GRAHAM. | SEAL. | 


REMINGTON AGRICU’L CO., [seat] 
By PHILO REMINGTON, 


612 CoMPLAINANT’S EXxurpit BURRELL ASSIGNMENT. 


Whereas Alvaro B. Graham, of Chicago, Illinois, and Hugh Gra- 
ham, of Bloomington, Illinois, have heretofore commenced suit in 
the circuit court of the United States for the northern district of New 
York against the Warrior Mower Company of Little Falls, N. Y., 
and others for infringement of the first and second claims of United 
States letters patent No. 74542, issued to the said Alvaro B. Graham 
February 11, 1868, for an improvement in harvesters; and whereas, 
in addition to the “Warrior mowers” manufactured by said com- 
pany at Little Falls and particularly involve a in said suit, said com- 
pany, or Frank Bramer, has agreed to protect and save harmless Gam- 
mon & Deering, of Chicago, against any and all claims for infringe- 
ment of said patent arising out of their manufacture and sale of sev- 
teen hundred and forty-seven (1,747) “ Warrior mowers,” but no fur- 
ther ; and Whereas David H. Burrell, of said Little Falls, is desirous 
of purchasing the claim involved in said suit relating to machines 
manufactured at said Little Falls and the claim against said Gam- 
mon & Deering on account of said seventeen hundred and forty-seven 
machines, together with any and all other claims of every kind and 
nature which we now have or may hereafter have against the said 
Warrior Mower Company, it officers or agents, for infringements of 
said patent: 

Now, therefore, in consideration of twelve thousand dollars ($12,000) 
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to us in hand paid, the receipt whereof is hereby acknowledged, we, 
the said Alvaro Lb. Graham and Hugh Graham, hereby sell, assign, 
transfer, and set over to the said David H. Burrell the claim in- 
volved in said suit relating to machines manufactured at said Little 
Falls and the claim against Gammon & Deering for infringements 
committed by them by their manufacture and sule of seven- 
613 teen hundred and forty-seven machines, but not by others, 
and any and all other claims of every kind and nature which 
we now have or may hereafter have against the said Warrior Mower 
Company, its officers or agents, for infringements of said patent. 

And, for the consideration aforesaid, we hereby make, constitute, 
and appoint the said David H. Burrell our true and lawful attorney, 
for us and in our names, place, and stead (but at his own expense 
and for his own use and ben. *) to settle and collect said claims, 
and to grant to said company and its successors and any and all 
parties who may hereafter operate its works in Herkimer county, 
N. Y., full license and authority to continue the manufacture, use, 
and sale of the improvements described and claimed in said patent 
during the term for which the same was granted, and all extensions 
thereof, giving and granting to the said Burrell full power and 
authority to do and perform every act and thing whatsoever neces- 
sary or requisite to be done in the premises, as fully to all intents 
and purposes as we might or could do if personally present, hereby 
ratifying and confirming all that our said attorney may lawfully do 
or cause to be done by virtue hereof. 

But it is understood and agreed that the said Burrell shall not 
make any settlement or grant any license by virtue hereof (except 
for a gross sum) at less than five dollars per machine for the im- 
provements specified in the first and second claims of said patent, 
such royalty to be subject, at his option, to a reduction of forty per 


cent. In consideration of prompt payments, etc. ; and, also, that if 


he shall ever commence or prosecute any suit or suits to enforce or 
collect said infringement claims, or on account of any of the matters 
aforesaid, he shall retain our own attorneys and allow them to con- 
duct said suit or suits and direct all the proceedings therein. 
And, for the consideration aforesaid, we hereby covenant 
614 and agree to and with the said David H. Burrell that we are 
the sole owners of said patent and have full power and law- 
ful authority to execute this agreement and power of attorney in 
manner aforesaid, and that we will protect and save harmless the 
said David H. Burrell and his licensees hereunder against any and 
all claims by other parties for infringements of said patent No. 
74342, heretofore or hereafter committed. 
[n witness whereof we have hereunto set our hands and seals this 
fourth day of August, A. D. 1881. 
ALVARO B. GRAHAM. [seat. 
By ALVARO B. GRAHAM, 
Att’ y-in- Fact. 


- 
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I agree to all the foregoing. 
DAVID H. BURRELL. 
MERRICK FREEMAN, Witness. 


COMPLAINANTS Exuipit GLAss AGREEMENT. 


This agreement, made this 13th day of January, 1882, between 
Hugh Graham, of Bloomington, Illinois, and Alvaro B. Graham, of 
Chicago, Illinois, of the first part; Albert J. Glass (vice-president 
and general manager of the Janesville Machine Company), of Chi- 
cago, Illinois, of the second part, and the said Janesville Machine 
Company, a corporation organized and existing under and by virtue 
of the laws of the State of Wisconsin, of Janesville, Wisconsin, of 
the third part, witnesseth : 

1. In consideration of the granting to them of a license or shop 
right under the Glass patent hereinafter mentioned and of the sum 
of five hundred dollars to them in hand paid, the receipt whereof is 
hereby acknowledged, the party of the first part hereby license and 
empower the party of the third part to manufacture the improve- 

ments in harvesters described in letters patent of the United 
615 States No. 74342, issued to Alvaro b. Graham February 11, 

1868S, and to use such improvements on the machines built 
by it at the works which it now operates at said Janesville, but not 
on machines built elsewhere, during the term of said patent. This 
license shall not be in any way assignable, nor shall other parties 
be associated with the licensee in exercising the privileges hereof 
without the written consent of the parties of the first part. 

2. In consideration of the granting of said license as aforesaid 
the party of the second part hereby licenses and empowers the party 
of the first part to manufacture the improvements In harvesters de- 
scribed in letters patent of the United States No. 72016, issued to 
James H. Glass and Albert J. Glass December 10, 1867, at one shop 
in Cook county, Illinois, but not elsewhere, during the term of said 
patent. This license shall not be in any way assignable, nor shall 
other parties be associated with the licensees in exercising the priv- 
ileges thereof without the written consent of the party of the second 
part. 

4 The party of the third part hereby agrees that it will mark all 
the machines “patented,” with the date of said Graham patent, in 
proper form, which it may hereafter manufacture under the license 
hereby granted, and the party of the first part hereby agree that 
they will mark all the machines “ patented,’ with the date of said 
Glass patent, in proper form, which they may hereafter manufacture 
under the license hereby granted to them. 

4. If the said Graham patent No. 74542 should ever be extended 
then it is agreed that upon the request of the third party a license 
under the first and second claims thereof shall be granted to the 
said party of the third part, and that under such license the party 
of the third part shall pay to the said party of the first part a 
royalty or license fee of five dollars per machine for each machine 
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made during such extended term containing the improve- 
616 ments of inventions mentioned and claimed in said first and 
second claims, such royalty to be subject to a reduction of 
forty per cent. if true reports and prompt settlements shall be made 
at the times specified in said license and in consideration thereof. 
Unless said parties agree otherwise, said license shall be substan- 
tially in the form of the one granted by said party of the first part, 
January 27, 1881, to the Geneva Lake Crawford Manufacturing 
Company of Geneva Lake, Wisconsin. 
In witness whereof said parties have executed these presents in 
duplicate the day and year first above written. 
ALVARO B. GRAHAM. ‘og, 
HUGH GRAHAM, 3, 
By ALVARO B. GRAHAM, 
His Attorney-in-Fact. 
ALBERT J. GLASS. [ SEAL. ] 
[CORPORATE SEAL. | THE JANESVILLE MA- 
CHINE CoO., 
J. D. REXFORD, Pres'’t. 


COMPLAINANTS EXHIBIT JOHNSTON RELEASE. 


This agreement, made this llth day of April, A. D. 1882, between 
Alvaro B. Graham, of Chicago, Illinois, and Hugh Graham, of 
Bloomington, Illinois, of the first part, and the Johnston Harvester 
Company, of Brockport, New York, of the second part, witnesseth : 

Whereas letters patent of the United States No. 74542 were issued 
to the said Alvaro B. Graham February 11, 1868, for an improve- 
ment in harvesters, which letters patent are now owned by the 
party of the first part ; and 

Whereas the Johnston Harvester Company, party of the second 
part, has manufactured and sold harvesters which the party of the 
first part claim contain some of the improvements described and 
claimed in said letters patent, and suit has been commenced against 

it on account thereof, but it denies the validity of said patent, 
617 and that it has ever infringed the same; and 
W hereas, concessions being made on both sides, said parties 
have agreed upon a compromise of said suit and of all matters con- 
nected therewith or in anywise in controversy between them : 

Now, therefore, in consideration of ten thousand dollars ($10,000.00) 
to them in hand paid, the receipt whereof is hereby acknowledged, 
the said party of the first part hereby license and empower the said 
party of the second part, its successors and assigns, and any and all 
parties who may hereafter own or operate the works now operated 
by it at said Brockport, to manufacture and sell the improvements 
and inventions described and claimed in said letters patent No. 
74342 during the term of said letters patent and all extensions 
thereof. 

And for the consideration aforesaid the said party of the first part 
hereby release and discharge the said party of the second part, its 
officers and agents, and each of them, from any and all liability on 
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account of the past manufacture, sale, or use of the improvements 
and inventions described and claimed in said letters patent or any 
of them ; and, further, they agree to dismiss said suit now pending 
as aforesaid. 

The said party of the second part hereby agrees that if it manu- 
facture any machines containing said patented inventions under 
this license it will mark the same “ patented,” in due form, with the 
date of said patent. 

[In witness whereof said parties have caused these presents to be 
executed in duplicate the day and year first above written. 

ALVARO B. GRAHAM. 
HUGH GRAHAM, 
By ALVARO B. GRAHAM, 
His Att’y-in-Feaet. 
JOHNSTON HARVESTER CO., 
C. A. SHERWOOD, Sec’y. 


618 COMPLAINANTS EXHIBIT WAYNE CoMPANY’S NOTICE. 


To the Wayne Agricultural Company, Richmond, Indiana: 

In consequence of your failure to manufacture machines or pay 
royalties, as required by the contract or license of November 2\st, 
1878, under patent No. 74542, issued to Alvaro B. Graham Febru- 
ary 1], 1868, for an improvement in harvesters, heretofore existing 
between vour company end ourselves, we hereby revoke said con- 
tract or license and declare the same to be forever canceled and an- 
nulled. 

Richmond, Indiana, December 6th, 1880. 

HUGH GRAHAM, 
By ALVARO B. GRAHAM, 
Att’y-in- Fact. 
ALVARO B. GRAHAM. 
EK. W. ECKHARD. 


CoMPLAINANT’S EXHIBIT WAYNE CoMPANY SETTLEMENT. 


Whereas Alvaro B. Graham, formerly of Girard, Kansas, but now 
of Chicago, Illinois, and Hugh Graham, of Bloomington, Illinois, 
heretofore, to wit, on the 2lst day of November, A. D. 1878, granted 
to the Wayne Agricultural Company of Richmond, Indiana, a right 
or license to manufacture and sell certain of the improvements in 
harvesters described and claimed in letters patent of the United 
States No. 74342, issued to the said Alvaro B. Graham February 11, 
1868, and in letters patent of the United States No. 76346, issued to 
the said Alvaro B. Graham April 7, 1868, in the States of Ohio, In- 
diana, Illinois, Missouri, Iowa, Kansas, Arkansas, Texas, Kentucky, 
and Tennessee, which license was afterwards, to wit, on the 16th day 
of December, 1880, recorded in the United States Patent Office in 
Liber A*®; and whereas a controversy has arisen, upon which suit 

is pending, as to whether said license is now in force or of any 
619 validity, and a settlement thereof has been agreed upon and 
made between said parties: 
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Now, therefore, said parties hereby agree and acknowledge and 
declare, each to the other, that said license and all the agreements 
and covenants therein contained, and all other contracts of whatso- 
ever kind heretofore existing between said parties, have been, and 
hereby are, cancelled, revoked, rescinded, and forever annulled ; and 
in consideration of one dollar and other good and valuable consid- 
erations to it in hand paid, the receipt whereof is hereby acknowl- 
edged, the said The Wayne Agricultural Company have sold, as- 
signed, transferred, and set over to the said Hugh Graham all the 
right, title, and interest now or heretofore owned or claimed by it 
in and to said letters patent No. 74342 and 76436, and in and to all 
claims and demands of every kind for past infringements of said 
letters patent, or for any other matter or thing whatsoever connected 
therewith, the same to be held, enjoyed, and collected by the said 
Hugh Graham to the full end of the term of said letters patent and 
all extensions thereof, as fully and in the same manner as if the 
license and agreements above mentioned had never been made. 

And in consideration of one dollar to them in hand paid, the re- 
ceipt whereof is hereby acknowledged, the said Alvaro B. Graham 
and Hugh Graham do herebv release and discharge the said The 
Wayne Agricultural Company from all claims or demands they or 
either of them have against said company or the officers or agents 
thereof, except the obligations this day given; and they hereby re- 
lease and discharge the said The Wayne Agricultural Company from 
the payment of any royalties or the payment of any profits or dam- 
ages for the manufacture, sale, or use of mowing machines contain- 
ing the improvements covered by said letters patent Nos. 74542 and 

76436 or either of them, except as to the said obligations this 
620 day given; and the said Alvaro B. Graham and Hugh Gra- 

ham’ do hereby covenant and agree that they will protect 
and save harmless the said The Wayne Agricultural Company, its 
officers and agents, and any and all persons who have bought or 
used mowing machines manufactured or sold by said company con- 
taining said improvements, or either of them, from any claims or 
demands, damages or recoveries, arising or growing out of the man- 
ufacture, sale, or use of any of said mowing machines. ‘This, of 
course, does not refer to any claims that may be made under other 
patents owned by third parties. 

In witness whereof the said The Wayne Agricultural Company 
has caused these presents to be executed by its president and its 
corporate seal to be hereto affixed, and the said Alvaro B. Graham 
and Hugh Graham have hereto set their hands and seals, this 13th 
day of January, A. D. 1882. 

[ CORPORATE SEAL. | WAYNE AGRICULTURAL 

By L. L. LAWRENCE, Pr. 
ALVARO B. GRAHAM. [seat.] 
HUGH GRAHAM, | SEAL. | 

By ALVARO Bb. GRAHAM, 
His Att’y-in- Fact. 

THADDEUS WRIGHT, 
Sec. Wayne Ag'l Co. 
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Received for record January 19, 1882, and recorded in Liber R”™, 
page 21, of transfers of patents. 
[In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
[ SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 


621 CoMPLAINANT’S Exurpir BANNING’S LETTER. 


CuicaGo, March 19, 1881. 
Messrs. C. H. & L. J. MeCormick, Chicago. 

GENTLEMEN: This is to inform you that the master’s report in the 
case of Hugh Graham v. Geneva Lake Crawford Manufacturing Com- 
pany was filed in the clerk’s office of the United States circuit court for 
the eastern district of Wisconsin on the 23d ultimo, and that it is our 
intention to ask the court to confirm such report and enter a final 
decree thereon at the earliest possible day. So far as the complain- 
ant and ourselves are concerned, it will give us pleasure to consent 
that your counsel may be heard in opposition to such report, if you 
desire to have them Oppose its confirmation, an l, if you desire it, 
we will inform you whenever the case is set for hearing. As you 
know, this suit is founded on the patent to A. b. Graham, No. 74841, 
issued lebruary ll, LS6OS. 

Yours respectfully, BANNING & BANNING. 


COMPLAINANTS EXHIBIT GENEVA LAKE SUIT. 


Circuit Court of the United States, Eastern District of Wisconsin. 
In Equity. 


HucuH GRAHAM 
Us, 
Ture GENEVA LAKE CRAWFORD MANUFACTURING COMPANY. 


To the judges of the cireuit court of the United States for the eastern 
district of Wisconsin: 
622 [, Edward Kurtz, the master to whom it was referred under 
the interlocutory decree herein to ascertain, state, and report 
to the court an account of the gains, profits, and advantages which 
the defendant has received or which have arisen or accrued to it 
from its infringement of the letters patent of complainant mentioned 
in the said decree and of the damages which the complainant has 
suffered thereby, do respectfully report as follows: 

That have been attended by Ephraim Banning, sq., of counsel 
for the complainant, and E. H. Bottum, Esq., of counsel for the de- 
fendant, and have taken in evidence the testimony of Edward 
Cheney and Alvaro B. Graham and various documentary evidence 
on behalf of the complainant, and the testimony of Edward Cheney 
on behalf of the defendant, all of which is herewith filed. From 
such evidence I find, as matters of fact— 

1. That since its organization in 1875 the defendant has manu- 
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factured seven hundred and forty-seven (747) mowing machines 
known as “ Crawford mowers,” as described in the Burdick & Le 
Roy patent of November 12, 1872, and in addition thereto has sold 
eight hundred and twenty three ($23) mowing machines of the same 
kind manufactured by other parties, so that in all the defendant has 
manufactured and sold fifteen hundred and seventy (1,570) of said 
Crawford mowers, all of which, as’ heretofore held by the court, in- 
fringe the first and second claims of the complainant’s said patent. 

2. That the defendant has also manufactured and sold two hun- 
dred and sixteen (216) “combined machines,” which are claimed 
by complainant’s counsel to infringe said two claims of the complain- 
ant’s patent, but which are different in construction from said Craw- 
ford mowers, and are not mentioned or referred to in the opinion of 
the court heretofore filed in this cause. I have not considered 

or passed on the question whether these combined machines 
623 infringe said patent, but merely report the number thereof 

and, as stated further on, the amount of royalty due therefor 
in case the court holds that they infringe said two claims. 

3. That the complainant depends upon his royalties or license 
fees for his compensation for the use of said p: itented invention, and 
that he has an established tariff or rate of license fees therefor, to 
wit, five dollars ($5.00) for each machine containing the improve- 
ments mentioned and claimed in the first and second claims of his 
said patent. 

None of the licenses granted by the complainant, and which are 
introduced to prove his rate of royalty, provide for a license fee of 
less than five dollars a machine, except the one to the Wayne Agri- 
cultural Company; this provides for three dollars a machine. But 
it appears that in this case a royalty of five dollars was at first de- 
manded by complainant, but owing to special circumstances, and 
particularly to the fact that, as the patented machine had not been 
in the market for several years, the licensees would have to intro- 
duce it and build up the trade—a reduction was made. ‘The 
licensees evidently considered the difficulties of introducing the ma- 
chine sufficient to afford a proper ground for the complainant's 
making a substantial reduction, for in a letter which formed a part 
of the negotiations it said: “The offer of $3 royalty is really as much 
as we can afford to pay and work up the sale of the machine as it 
should be.” In addition to this, it appears that, at the time this 
license was granted, manufacturers did not understand or concede 
the full scope of complainant’s patent, and hence were unwilling to 
engage in the manufacture of the patented mowers. In view of all 
this, | do not think that complainant’s royalty ought to be limited 
or fixed by this license. (See Sickles v. Borden, 3 Blatchford, 544, 

and Campbell v. Barclay, 5 Bissell, 179.) 
624 [t appears, also, that nothing wasever done under this license, 
and that it has been revoked, and for these reasons I consider 
that it should not now be allowed any weight or influence in de- 
termining the rate of complainant’s royalty. (Sce Bussey v. Excelsior 
Manufacturing Uo., 17 O. G., 744.) 
No sufficient evidence has been presented to enable me to report 
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an account of the gains, profits, and advantages accruing to the 
defendant from its use of said patented invention. 

1 consequently find that the complainant has earned a royalty, as 
above stated, of five dollars ($5.00) per machine on fifteen hundred 
and seventy (1,570) mowers of the kind heretofore held by the court 
to infringe the first and second claims of his said patent, and on two 
hundred and sixteen combined machines, in case the court holds that 
the same infringe said claims, and that the non-payment of such 
royalty represents the damages suffered by complainant by reason 
of the infringement of the first and second claims of said patent by 
the defendant. 

[ find and report, then, that complainant is entitled to recover 
from the defendant seven thousand eight hundred and fifty dollars 
($7,850.00) for said fifteen hundred and seventy Crawford mowers, 
and, in case the court holds them to infringe said two claims, one 
thousand and eighty dollars ($1,080.00) for said two hundred and 
sixteen combined machines. In this latter case, then, I find that 
the complainant is entitled to recover $5,930.00; but if the court 
holds that said combined machines do not infringe said two claims, 
then I find that the complainant is entitled to recover seven thou- 
sand eight hundred and fifty dollars ($7,850.00). 

All of which is respectfully submitted. 


EDWARD KURTZ, Master. 


Endorsed: Filed February 23, 1881. Edw. Kurtz, clerk. 


625 United States Circuit Court, Eastern District of Wisconsin. 
In Equity. 


livucnH GRAHAM 


is 


Tue Geneva LAKE CRAWFORD MANUFACTURING COMPANY. 


Exceptions taken by the defendant to the report made herein by 
Edward Kurtz, Esq., the special master to whom it was referred 
under the interlocutory decree herein, to ascertain, state, and 
report to the court an account of the gains, profits, and advan- 
tages derived from the infringement of complainant’s patent 


ment rie d 1h) said decree. 


First exception. For that said master in said report found asa 
a fact that said defendant has manufactured and sold 1,570 of said 
Crawford mowers, all of which infringe the first and second claims 
of said patent. whereas said master should have found that said 
defendant had manufactured 747 of said machines and had sold 823 
of the said machines which were made bv others. 

Second exception. For that said master in said report found as a 
fact that the cle fendant has also manufactured and sold 216 com- 
bined machines, whereas the said master should have found nothing 
whatever upon said point, the same being irrelevant. 

Third exception. For that said master in said report found as a 
fact that said complainant depends upon his royalties or license fees 
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for his compensation for the use of said patented invention, and 
that he has an established tariff or rate of license fees therefor, to 

wit, $0 for each machine containing the improvements men- 
626 tioned and claimed in the first and second claims of his said 

patent, whereas said master should have found that during 
the time of said infringement and now said complainant has no 
fixed royalty or tariff, and that complainant had never recovered or 
received any license fees whatever. 

Fourth exception. For that said master in said report found as a 
fact that none of the licenses granted by complainant provide for a 
license fee less than five dollars, whereas said master should have 
found that said complainant had granted license for much less than 
five dollars per machine. 

Fifth exception. For that said master in said report found that 
no sufficient evidence had been presented to enable him to report 
an account of the gains, profits, and advantages accruing to defend- 
ant from its use of said patented invention, whereas said master 
should have found that said defendant had made no gains, profits, or 
advantages from the use of said invention. 

Sixth exception. For that said master found as a conclusion of 
law that said complainant has earned a royalty, as above stated, of 
five dollars per machine on fifteen hundred and seventy mowers 
and on the number of 216 combined machines if the court shall hold 
that the same infringe said patent, whereas said master should have 
found that complainant had earned no royalties whatever. 

Seventh exception. For that said master found that complainant 
is entitled to recover from defendant $7,850 if said 216 combined 
machines are adjudged to not infringe said patent and $8,930 if they 
do infringe, whereas said master should have found that said com- 
plainant is only entitled to recover nominal damages against said 
defendant. 

Eighth exception. And said defendant excepts to each and 
627 every finding of fact and conclusion of law in said master’s 
report as being contrary to the facts as shown by the evi- 

dence and the law applicable to the case. 

March 24th, 1881. 

FLANDERS & BOTTUM, 
Defendant's Solicitors. 


Endorsed: Filed March 24,1881. Edw. Kurtz, clerk. 


Unirep States or AMERICA, as 
Eastern District oj f Wisconsin, rf ay 

Ata stated term of the circuit court of the United States of America 
for the eastern district of Wisconsin, begun and held according to 
law, at the city of Milwaukee, in said district, on the first Monday 
(being the third day) of January, A. D. 1881. 

Present and presiding: The Honorable Charles E. Dyer, district 
judge. 

On the eighty-fifth day of the said term, to wit, on the tenth day 
of May, A. D. 1881, the following proceedings were had, to wit: 
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Huan GRAHAM 
vs. 
THE GENEVA LAKE CRAWFORD MANUFACTURING Com- 
PANY. 


>In Equity. 


This day came the parties, by their counsel, and, on consideration 
of the exceptions of the defendant to the master’s report herein and 
the arguments of cofinsel thereon, it is ordered by the court that said 
report be, and hereby is, modified so as to charge the defendant a 
royalty or license fee of three dollars on each machine manufactured 
or sold by the defendant which infringed the complainant’s patent, 
together with interest from October 11, 1880, the date of the inter- 
locutory decree herein, instead of a royalty or license fee of five dol- 
lars on each machine, as reported by the master, and that the de- 

fendant be not charged in this suit with royalty on the 216 
628 so-called “combined” machines mentioned in the master’s 

report, and that to that extent the said exceptions to the said 
report be, and hereby are, sustained ; 

And it appearing by said report that the defendant manufactured 
seven hundred and forty-seven (747) of said machines and sold eight 
hundred and twenty-three (823) which were manufactured by others, 
making fifteen hundred and seventy (1,570) In all, on which the 
defendant is liable to pay royalty at the rate of three dollars each, 
amounting to $4,710.00, atid interest from Oct. 11, 1580, at 7 per 
cent., is $192.29, making a total of $4,902.29— 

It is thereupon ordered, adjudged, and decreed by the court that 
the complainant do have and recover of the defendant, The Geneva 
Lake Crawford Manufacturing Company, the said sum of four thou- 
sand nine hundred and two dollars and twenty-nine cents, together 
with his costs in this cause, taxed at one hundred and eighty-seven 
dollars and twenty-eight cents, and, in default of payment of the 
same within ten days, that he have execution for the same. 

By the court: 


CHARLES E. DYER, Judge. 


629 United States Circuit Court, Eastern District of Wisconsin. 
In Equity. 


Huan GRAHAM 
ls, 
Tur Geneva LAKE CRAWFORD MANUFACTURING COMPANY. 


Messrs. Banning & Banning, for complainant; Mr. E. H. Bottum, 
for defendant. 


Dyer, J.: 

[In a case of the character of this the theory and meaning of the 
law is that the complainant shail recover the actual damages which 
he has sustained by reason of the infringement. In arriving at such 
damages it is held that where the patentee does not desire to retain 
a close monopoly of his invention the amount of the license fee 
which he has fixed in his dealings with other parties may be con- 
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sidered a proper compensation in damages where the character of 
the infringement does not justify exemplary damages. I have ex- 
amined with care all the cases cited in which the rule just stated is 
enunciated, and uniformly they are cases where the license fee or 
royalty was fixed without question by the patentee and was well es- 
tablished ; and the difficulty in the present case is in determining 
whether Graham had an established price for a license while the de- 
fendant was manufacturing and selling its infringing machine which 
can be adopted as a measure of actual damages within the principle 
laid down bythe authorities. This is the pinch of the case,and I have 
been not a little perplexed to know just what the court should do in 
disposing of theexceptions tothe master’sreport. Undoubtedly 
630 the complainant should not have his claim reduced to nom- 
inal damages. That, [ think, would be manifestly wrong. 

Not much satisfactory light can be extracted from the Waterman 
and Waterman & Bloom contracts. The two contracts first made 
have been lost and cannot be produced. The one of date Jan. 29, 
1870, is in evidence. They all, according to the evidence, provide 
for the payment of a royalty of $10 on each machine, but they ap- 
pear to have contained various provisions and qualifications to 
cover contingencies, which materially affected their character as 
licenses by which an absolute license fee was fixed. The contract 
in evidence contains numerous provisions and conditions intended 
evidently to secure the introduction to public notice and use of the 
Graham invention and providing forthe return to Waterman of cer- 
tain proportions of the royalty upon the happening of certain contin- 
gencies; and [ am inclined to look upon all of these agreements 
made with Waterman and Waterman & Bloom as rather partaking 
of the nature of efforts to secure the manufacture of the machine 
and its introduction into public use than as unqualified licenses, 
fixing a license fee which could be accepted as establishing, within 
the language of the court in Seymour v. McCormick, the average of 
actual damages sustained by the patentee when his invention should 
be used without his license. 

By the arrangement with the Bloomington Co., which was ver- 
bal, it is said that a royalty of $10.00 was to be paid, but nothing 
was ever done by that company and nothing was ever realized by 
Graham. 

By the agreement with the Wayne Agricultural Company a roy- 
alty of $5.00 was to be paid, and the license included something 
more than theinvention in question. Nothing was done under this 
license, and it was afterwards revoked. 

By the license granted to the Ann Arbor Agricultural 

63. Company a royalty of $5.00 was to be paid, subject, how- 
ever, to a reduction to $3.00 if the company should faithfully 
perform the contract on its part and should make prompt payments 
as the contract requires. This license is understood to be now in 
force, and it is evidently the license upon which complainant’s 
counsel depends as establishing a license fee of $5.00, and upon 
which the master also relied in adopting that amount as measuring 
the complainant’s damages. It is to be observed, however, of this 
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license that it was granted pending this suit, and only about a 
month before it was decided, and, therefore, it can hardly be claimed 
that it proves a license fee established before this case was com- 
menced and while the defendant was infringing. However that 
may be, the question is, Whether, if the complainant has established 
a license fee at all which should govern in the present controversy, 
it may not be said to be $3.00 with as much force as it may be said 
to be $5.00. : ; 

As we have seen, the license to the Wayne Company provided 
for a royalty of $3.00. True, it was revoked and abandoned, and it 
has been a that the price for which an inventor 1n a single in- 
: have sold his rights to certain t re is not a criterion 
‘h to determine the value of his patent or the damages sus- 
tain 1 from its infringement. But in a case like the present, where 
itis a close question whether it can be said that the patentee has 
established a fixed and positive or fee or royalty at all, it seems 
to me that this license may be looked at as throwing light upon the 
value which the inventor has put oe the right to manufacture 
his machine, SO tar as it is LO be consid red ill disposing of the 
present case. 

lurther, we find that by the license to the Ann Arbor Company 
the rovalty of $5.00 is subject to be reduced to 33.00 if the company 
performs its contract, and the legal presumption is that the com- 

pany will perform. 
boZ Now, In view of this state of the Case, has not the ph tentee 

really established $3.00 as his license fee as effectually, for 
present purposes, as it may be said he has established $5.00 as 
such fee, and even more effectually? I admit that upon the facts 
presented any course of reasoning by which a conclusion may be 
sought on this question of damages is not very satisfactory. In 
other words, it is not easy in such a case as this to determine what 
is precisely just and right between the parties, but on the whole I 
have concluded to somewhat reduce the amount whic i —— master 
has allowed. I will put the license fee on each machine at 8. ».U0, 
| ‘light of the evidence before me most nearly measuring or 
approximating the compensation in damages to which the com- 
plainant is entitled; and in arriving at this conclusion I take also 
Into consideration the fact that a large number of the machines in 
question were not manufactured by the defendant, bu* were pur- 
chased for sale from other manufacturers. 

Lhe maste rh as found that the defendant has manufactured 747 
machines el has sold 823 machines manufacture d by other par- 
ties, all of which infringe complainant's patent, making, in all, 1,970 
machines to be included in all estimate of damages. ‘The 216 other 
m: chines spoken of in the master’s report are not here considered 
or included. <A royalty or license fee of $5.00 on each machine, it 
paid on 1,070 machines, woul | make an aggregate of $4,710.00, and 
on that sum I shall also allow interest at 7 p r cent. from the date 
of the entry ol f the interlocutory decree, Which was Oct. 11, 1580; 


such interest amounts to $192.29, so that the t tal amount to be 


ro 
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be allowed is $4,902.29. To the extent thus indicated the excep- 
tions to the master’s report will be sustained, and decree accordingly. 


UNITED STATES OF AMERICA, 
. ; e _ ‘ > SS 
Eastern District of Wisconsin, | 
033 I, Edward Kurtz, clerk of the circuit court of the United 


States of America for the eastern district of Wisconsin, do 
hereby certify that I have compared the writings annexed to this 
certificate with their originals now on file and remaining of record 
in my office, and that they are true copies of such original and cor- 
rect transcripts therefrom, being copies of the master’s report, ex- 
ceptions to same, final decree, and opinion of the court on the 
said exceptions in the case of Hugh Graham v. The Geneva Lake 
Crawford Manufacturing Co., in equity. 

In testimony whereof I have hereunto set my hand and duly 
affixed the seal of the said court, at the city of Milwaukee, in suid 
district, this seventeenth day of October, in the year of our Lord one 
thousand eight hundred and eighty-two, and of the Independence 


of the United States the 107th. 
[ SEAL. | EDWARD KURTZ, Clerk. 


COMPLAINANTS EXHIBIT WAYNE CoMPANY SUIT. 


In the Cireuit Court of the United States, District of Indiana, for 
the May Term, 1881. June 29, 1851. 


AtvARO B. GRAHAM ce al. 
_ . 76d 
io. ae 


THe WAYNE AGRICULTURAL CoMPANY ef al. } 
Before Honorable Walter Q. Gresham, judge. 


To the honorable the judges of tlre circuit court of the United States 
for the district of Indiana: 
6354 Alvaro b. Graham, of the city of Chicago, in the State of 
Illinois, and Hugh Graham, of the city of Bloomington, in 
the State of Illinois, and citizens of the State of Illinois, complain- 
ants, bring this their bill of complaint against the Wayne Agricult- 
ural Company, a corporation existing under and by virtue of the 
laws of the State of Indiana; Levi L. Lawrence, William Baxter, 
Thadeus Wright, and David Sutton, of the city of Richmond, in the 
State of Indiana, and citizens of the State of Indiana, defendants ; 
and thereupon your orators complain and say— 

1. That prior to the llth day of February, A. D. 1868, the said 
Alvaro b. Graham was the original and first inventor and discoverer 
of a new and useful improvement in harvesters, not known or used 
by others before his invention thereof and which had not, at the 
time of his application for a patent therefor, been in public use or 
on sale for more than two years with his consent and allowance, as 
your orators verily believe; and that, upon due application, letters 
patent of the United States No. 74542, in due form, were issued to 
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the said Alvaro Bb. Graham on the said 11th day of February, 1868, 
granting to him, his heirs, administrators, or assigns, for the term of 
seventeen years, the full and exclusive right of making, using, and 
vending to others to be used the said invention, as by reference to 
said letters patent or a certificate copy thereof, here in court to be 
produced, will more fully appear. 

2. That by virtue of the premises-and a written assignment, given 
for a good and valuable consideration, dated August 12th, 1870, and 
recorded in the United States Patent Office September 12th, 1870, 
in Liber H'*, page 392, of transfers of patents, the said Hugh Gra- 
ham became the owner of the legal t.cle to said patent, but that by 
virtue of a written agreement then executed between your orators, 

but which has never been recorded, the said Alvaro B. Gra- 
659 ham continued to have an equitable interest therein and in 

the proceeds thereof, and that your orators ever since have 
been and now are the sole and exclusive owners of said letters 
patent, and are by law entitled to sue for and receive all damages, 
savings, and profits arising out of or occasioned by infringement 
thereol, 
do. Lhat the said letters patent are in all respects good and valid 
in law, so far as regards the first and second claims thereof. 

That on or about the llth day of December, 1874, vour orator, 
Hugh Graham, filed his bill of complaint against Elijah H. Gam- 
mon and William Deering in the circuit court of the United States 
for the northern district of Illinois, setting forth the said letters pat- 
ent and the infringement of the first and second claims thereof by 
the said defendants and praying an account and injunction against 
them; that said defendants afterwards filed their answer to said bill 
denying, among other things, the validity of said patent as to said 
two claims and setting up a large number of prior patents as an- 
IC] ing said invention; that, issues being joined and proofs taken 
at length and for a long time, said cause was brought to a hearing 
on the merits on the l4th day of May, IS7Zié, before his honor, Judge 
Henry W. Blodgett, and was argued before him by the counsel for 
your orators and said defendants, respectively, and was afterwards 
held under advisement by said judge until the 10th day of July, 
1877, when judgment was duly pronounced; that said court then 
decided that said letters patent were good and valid,in law as to said 
two claims, and that mowing machines sold by the defendants were 
infringements thereof, and by decree, afterwards entered of record, 
perpetually enjoined the said defendants from making, using, or 
selling the said invention; that after said decision, the defendants 
acquiescing therein and in the validity of said patent, settled with 

your orators for their past infringement, paying a large 
636 amount of money therefor, and that thereupon, to wit, on or 
about May 8, 1878, a final decree was entered against them 
in said cause, from which no appeal was ever taken, as by reference 
to the proceedings in said suit and the opinion of said court, pub- 
lished in the 7th volume of Bissell’s Reports, commencing at page 
490, will more fully appear. 
That on or about the 8th day of June, 1877, your orator, Hugh 
v4—3 79 
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Graham, filed his bill of complaint against Cyrus H. McCormick, 
Leander J. McCormick, and Robert H. McCormick in the circuit 
court of the United States for the northern district of I]linois, setting 
forth said letters patent and the infringement of the first and second 
claims thereof by the said defendants and praying an account and 
injunction against them; that said defendants afterwards filed their 
auswer and two amended answers to said bill, denying, among other 
things, the validity of said patent as to said two claims and setting 
up twenty-four prior patents as anticipating said invention, and 
rarious other grounds of defense ; that, issue being joined and proofs 
taken at length and fora long time, said cause was brought toa 
hearing on the merits on the 14th, 15th, and 16th days of January, 
1880, before their honors, Judges Thomas Drummond and Charles 
K. Dyer, sitting together, and was argued before them by the coun- 
sel for your orators and the said defendants, respectively, and was 
afterwards held under advisement by said judges until the 13th day 
of March, 1880, when judgment was duly pronounced, and that 
said court then decided, in a long and full opinion written by his 
honor, Judge Drummond, that said letters petent were good and 
valid in law as to two said claims, and that machines manufactured 
and sold by the defendants were infringements thereof, as by 
reference to the proceedings in said suit and the opinion of said 
court will more fully appear. 
That on or about the 6th day of December, 1878, your 
637 orator, Hugh Graham, filed his bill of complaint against the 
Geneva Lake Crawford Manufacturing Company in the cir- 
cuit court of the United States for the eastern district of Wisconsin, 
setting forth the said letters patent and the infringement of the 
first and second claims thereof by the said defendant and praying 
an account and injunction against it; that said defendant after- 
wards filed its answer to said bill, denying, among other things, the 
validity of said patent as to said two claims and setting up a large 
number of prior patents as anticipating said invention; that, issues 
being joined and proofs taken at length and for a long time, said 
cause was brought to a hearing on the merits on the 27th and 28th 
days of October, 1879, before his honor, Judge Charles E. Dyer, and 
was argued before him by the counsel for your orators and, said de- 
fendant, respectively, and was afterwards held under advisement by 
said judge until the 11th day of October, 1880, when judgment was 
duly pronounced; that said court then decided, in a long and full 
opinion, that said letters patent were good and valid in law as to 
said two claims, and that machines manufactured and sold by the 
defendant (known as the Crawford mower and described in patent 
No. 133,014, issued to Hiram M. Burdick and Tennis V. Le Roy No- 
vember 12th, 1872) were infringements thereof, and by decree, after- 
wards entered of record, perpetually enjoined the said defendant 
from making, using, or selling the said invention, and that after- 
wards, to wit, on or about May 10th, 1881,a final decree was entered 
in said cause against the said defendant, from which no appeal has 
ever been taken, as by reference to the proceedings in said suit and 
the opinion of said court will more fully appear. 
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That on or about the 12th day of December, 1880, your orators 
filed their bill of complaint against the Remington Agricultural 
Company, Eliphalet Remington, Philo Remington, and Sam- 
638 uel Remington, in the circuit court por the United States for 
the northern district of New York, setting forth the said let- 
ters patent and the infringement of = aly frst and second claims 
thereof by the said defendants, by their manufacture and sale of the 
said “ Crawford mowers,” as described in said Burdick and Le Roy 
patent No. 153,013, and praying an account and injunction ®gainst 
them: that afterwards, and after their answer had been filed in said 
cause and some proofs taken therein, the defendants, acquiescing in 
the validity of vour orators’ said patent and acknowledging their 
infringement of the first and second claims thereof as aforesaid, 
settled with your orators under said patent, paying them a large 
amount of money for the past and taking a license for the future use 
of said invention, and that thereupon said cause was dulv dismissed 
out of court by stipulation. 

L. That since the granting of said patent, and at divers times and 
occasions between that time and the filing of this your orators’ bill, 
the said = Wayne Agricultural Company, Levi L. Lawrence, Wil- 
liam Baxter, Thadeus Wright, and David Sutton, the defendants 
herein, vor Lcanian the premises, and in infringement of said _ let- 
ters patent No. 74542, and: in violation of the exclusive rights of 
Vour orators thereunder, and since the sanie accrued to your orators, 
and prior to the commencement of this suit, and without the license 
ot your orators, al Richmond, Indiana, to wit, at the district afodre- 
said, and at various other places in the United States, have manu- 
factured and sold, and still continue to manufacture and setl, mow- 
ing machines containing and embodying and having on them as a 
part thereof the improvements and inventions deseribed in said 
letters patent No. 74542, and particularly mentioned and claimed in 
the first and second claims thereof—that is to say, the said defend- 
ants have manufactured and sold, and still continue to manufacture 

and sell, the said “ Crawford mower,’ as described in said 
639 Burdick and Le Roy patent No. 133,013, and which was held 
to be an infringement of the first and second claims of said 
patent No. 74342 in the said suit against The Geneva Lake Craw- 
ford Manufacturing Company,and was admitted to be such infringe- 
ment in the said suit against the Remington Agricultural Company 
and others, as above mentioned. 
5. That your orators have notified the said defendants of their said 
infringement and requested them to desist therefrom, but thev have 
continued the same, and by reason of said infringement great injury 
has resulted to your orators and great gains and profits have accrued 
to said defendants, the full amount of nage is unknown to your 
orators, but which Ine quity be long r to them, and should be accounted 
for by said defendants and paid over to your orators as the avails of 
their exclusive rights aforesaid and profits and gains which they 
would have derived therefrom but for the unlawful acts of said 
defendants. 
That on or about the 21st dav of November, 1878, your orators 
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granted to the said defendant, The Wayne Agricultural Company, 
a license to make and sell mowing machines containing the inven- 
tions and improvements described and claimed in said letters patent 
No. 74342, upon certain terms and conditions, a copy of which license 
is hereto attached and made a part of this bill, marked Exhibit “A,” 
and that simultaneously with the execution of said license, and as a 
part of the same transaction, a certain agreement In writing was en- 
tered into between your orators and the said The Wayne Agricult- 
ural Company, a copy of which is hereto attached and made a part 
of this bill, marked Exhibit “B;” that said license was granted at 
the earnest solicitation of the said defendant, and that the only in- 
ducements thereto and the only consideration received therefor by 
your orators were the repeated promises and representations of the 

said defendant that it would proceed promptly and vigor- 
640 ously with the manufacture of said mowing machines; that 

it was then understood that the mower intended to be manu- 
factured by said defendant would be of substantially the same char- 
acter and construction as the one known in the trade as the “Sprague 
mower,’ and that if said mower proved satisfactory the said defend- 
ant would manufacture it exclusively as a mower after the season 
of 1879, and would do all in its power to build up a large trade 
therein and to supply the trade therewith, but that it would cancel 
said license if it should find that said mower would not answer its 
purposes. 

That, notwithstanding its said promises and agreements, the said 
defendant did not proceed with the manufacture of the said “Sprague 
mower,” and has never made any efforts to build up a trade therein, 
but, on the contrary, it has wholly declined and refused so to do; 
that it did not manufacture said machine or any other machine 
under said license for the seasons of 1879 or 1880, and that it has 
never accounted to your orators or paid them any royalties whatever 
under said license. 

That instead of proceeding to manufacture and put said “Sprague 
mower” upon the market, as originally intended and agreed, the 
said defendant, desiring and intending to evade your orators’ said 
patent and its own obligations and agreements above mentioned, 
afterwards adopted and put upon the market, but under a different 
name, the said “Crawford mower,” as described in the said Burdick 
and Le Roy patent, and as afterwards held and admitted, as above 
set forth, to be an infringement of your orators’ patent; that at the 
time and after its adoption of said mower the said defendant claimed 
and insisted that it did not contain any of the inventions or im- 
provements mentioned and claimed in your orators’ said patent, and 
consequently that your orators were not entitled to receive any rov- 
alties therefor under said license; that in view of the said defend- 

ant’s failure to manufacture and put said mowers upon the 
641 market, as originally intended and agreed, and of its failure 
and refusal to account with your orators or to pay them any 
royalties under said license, and of its adoption and sale of another 
machine which it claimed and insisted did not contain any of your 
orators’ inventions, and of its own admission that said license was no 
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longer in force, your orators, to wit, on or about the 7th day of De- 
cember, A. D. 1880, served a notice on the said defendant revoking 
said license and declaring the same to be forever canceled and an- 
nulled, a copy of which notice is hereto attached and made a part 
of this bill, marked Exhibit “C.” 

That since the said “ Crawford mower” has been held to contain 
the invention and improvements mentioned and secured in the first 
and second claims of your orators’ said patent, as above set forth, the 
said defendants have been claiming and insisting, and now claim 
and insist, that said license is in full force and effect, and that said 
company has a right to continue the manufacture and sale of said 
mower thereunder, and consequently that your orators have no right 
or power to grant licenses to other parties under said patent within 
the territory named in said license, and that in furtherance of said 
unfounded claim and in order to hinder and embarrass your orators’ 
operations under said patent, to wit, on or about the 16th day of 
December, 1880, they wrongfully caused said license to be recorded 
in the United States Patent Office, and the same now appears of 
record in Liber A**, at page 85, as your orators are informed and 
believe. 

That the inventions and improvements mentioned and secured in 
said two claims are very important and valuable, and have come 
into general and extensive use in various parts of the country; that 
vour orators have granted a number of licenses thereunder, from 
which they are realizing and expect to realize large profits, and that 

they desire to grant licenses to other parties in the ter- 
642 _ritory named in said revoked license, but that the said un- 

founded claim and actions of the said defendants are intended 
and calculated to prevent their doing so, and otherwise to greatly 
hinder and embarrass their business and operations under said 
patent. 

7. That the matter now in dispute between your orators and the 
said defendants, arising out of the matters aforesaid, exceeds in value 
the sum of five hundred dollars, exclusive of costs. 

8. Wherefore your orators pray that the said defendants, The 
Wayne Agricultural Company, Levi L. Lawrence, William Baxter, 
Thadeus Wright, and David Sutton, may answer the premises, but 
not under oath, an answer under oath being hereby expressly 
waived; that the said defendants, their agents, attorneys, servants, 
and workmen, and each and every of them, may be restrained and 
enjoined, as well preliminarily and provisionally as_ perpetually, 
from making, using, or selling the inventions and improvements 
mentioned and claimed in the first and second claims of said patent 
No. 743842, and from asserting or claiming that said license from 
your orators to the defendant, The Wayne Agricultural Company, 
granted November 21, 1878, as above mentioned, is in force or effect, 
or asserting or claiming any rights or interests thereunder; that the 
suid defendants may be decreed liable to your orators as for an 
infringement of the first and second claims of said patent No. 74342, 
and may be required to render to your orators a just and true ac- 
count of the number of machines they have made or sold embody- 
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ing or having on them, as a part thereof, the inventions and im- 
provements mentioned and claimed in said two claims; that they 
may be decreed to pay over to your orators any and all gains, savings, 
profits, and advantages, to be duly determined, made, derived, or 

received by them from their unlawful manufacture, use, or 
643 sale of said patented inventions, and also all damages resulting 

to your orators therefrom, tegether with such increase over 
the actual damages suffered as is warranted by law and as to your 
honors shall seem just and proper; and that your orators may have 
such other and further relief in the premises as may be agreeable 
to equity and good conscience-and as to your honors shall seem 


meet. 
May it please your honors to grant unto your orators the writ of 
subpoena, issued out of and — the seal of this honorable court, di- 


rected to the said defendants, The Wayne Agricultural Company, 
Levi L. Lawrence, William Baxter, Thadeus Wright, and David 
Sutton, commanding them, bv a certain day and under a certain 
penalty, to be and appear in this honorable court. and then and 
there to answer the premises, and to stand to and abide by such order 
and decree as may be made against them; and also the writ of in- 
junction, as well preliminary and provisional as perpetual, issuing 
out of and under the seal of this honorable court, enjoining and re- 
straining the said defendants, The Wayne Agricultural Company, 
Levi L. Lawrence, William Baxter, Thadeus Wright, and David 
Sutton, their servants, agents, attorneys, and workmen, and each 
and every of them, as hereinbefore in that behalf prayed. 
And your orators will ever pray, ete. 
ALVARO B. GRAHAM. 
HUGH GRAHAM. 
BANNING & BANNING, 
Solicitors for Complainants. 
EPHRAIM BANNING, 
Of Counsel. 


Unitep STATES OF AMERICA. 


STATE OF ILLINoIs. Cook Country, } 
™ . ; ‘ : : ~ Ss. 
Northern District of Lilinois, j 


Alvaro B. Graham, being duly sworn, upon oath says that he is 
the patentee of letters patent of the United States No. 74342, 

644 and one of the complainants named in the foregoing bill 
subscribed by him; that he has read said bill and knows the 
contents thereof, and that the same is true of his own knowledge, 
except as to the matters therein stated on information and belief, 
and as those he believes it to be true; that he verily believes him- 
self to have been the original and first inventor of the improvement 
in harvesters described and claimed in said letters patent No. 74342, 
and particularly of the improvements mentioned in the first and 
second claims thereof; that he also verily believes that said letters 
patent are in all respects good and valid in law, and that the said 
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complainants are the exclusive owners thereof, as alleged in said 
bill. 
ALVARO B. GRAHAM. 


Subseribed and sworn to before me this 28th day of June, 1881. 
[ SEAL. | CHARLES C. LINTHICUM, 
: Notary Public. 


Exuripit “A.” 


Memorandum of agreement made and entered into between Alvaro 
4. Graham, of Girard, Kansas, general licensee, and Hugh Gra- 
ham, of Bloomington, Illinois, owner of the patent granted to 
Alvaro b. Graham, No. 74342, patented February 11, 1865, of the 
first part, and the Wayne Agricultural Co. of Richmond, Indiana, 
of the second part. 


Whereas the party of the first part hereby agree to license the 
party of the second part to manufacture their mowing macliine em- 
braced in patent No. 74542, issued in favor of Alvaro b. Graham 
February Ll, LS6OS, and to sel] and have the Same sold in the terri- 
tory of Ohio, Indiana, Lllinois, Missouri, lowa, Kansas, Arkansas, 
Texas, Kentucky, and Tennessee, and in addition to such right in 
said States to have also the right to sell in any other territory until 
otherwise disposed of by the party of the first part, this license 

to continue during the lifetime of the patent and all exten- 
645 sions thereof. The party of the fivest part hereby agree to 

give the party of the second part full and exclusive right and 
control of the manufacturing and sale of said machine in the terri- 
tory above specifically stated ; also to defend them at their own ex- 
pense from all piracy and infringement in said territory, and to make 
their claim good to such patent from all who may contest and liti- 
gate their rights thereto. 

In consideration of the above license and privilege the party of 
the second part hereby agree to pay to the party of the first 
part a royalty of three dollars each on all the machines which 
they make and sell, said royalty to be settled for on the twentieth 
day of January of each year following the sale of said machines. 

This license is also understood to include the patent spring coup- 
ling spring for pitman covered by the patent No. 76456, issued to 
said Alvaro B. Graham April 7th, 1868, said spring to be used ex- 
clusively on the mowing machine above licensed. 

As witness the hands of the parties hereto the Zlst November, 
L875. 

HUGH GRAHAM, 

By A. B. GRAHAM, Alt’y-in- Facet. 
ALVARO B. GRAHAM. 
WAYNE AG’L COMPANY, 

Pr. L. L. LAWRENCE, Pr. 


Witness: 
THADDEUS WRIGHT. 


bo 
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| Exursit “ B.” 
Whereas Alvaro B. Graham and Hugh Graham, by an instru- 
| ment in writing, bearing even date herewith, have licensed the 


Wayne Agricultural Co. of Richmond, Indiana, to manufacture and 
sell a mowing machine patented by said Alvaro B. Graham Febru- 
ary llth, 1868, and numbered 74542: 
646 Now, therefore, the said Alvaro B. Graham and Hugh 
Graham do hereby agree to pay to the said Wayne Agricult- 
ural Company one-half of whatever cost they may be at in getting 
up the models and patterns with which to make said machine, said 
one-half cost to be deducted out of the royalty coming to said Gra- 
hams; and, further, should the Wayne Agricultural Co. at any time 
deem it expedient to discontinue the manufacture of said mower, 
then said Grahams shall allow and pay over to said Wayne Agri- 
cultural Co. the remaining one-half cost of preparing and getting up 
| said models and patterns for said machine. The Wayne Agricult- 
ural Co. herevy agree that if they find this mowing machine to be 
equal to their expectations in suiting their trade that they will after 
the season of 1879 manufacture it exclusively as a mower, and that 
they will do all in their power to supply the wants of the trade 
therewith ; but if they shall find that it will not answer their pur- 
pose as aforesaid, then they hereby obligate themselves to cancel the 
license above referred to. 
As witness the hands of the parties hereto this 21st November, 
1878. 


HUGH GRAHAM, 
By A. B. GRAHAM, 

Att’y-in- Fact. 
| ALVARO B. GRAHAM. 
WAYNE AG’L CO., 

Pr. L. L. LAWRENCE, Pr. 

Witness: 

THADDEUS WRIGHT. 
EXHIBIT “ C.” 
To the Wayne Agricultural Company, Richmond, Indiana: 

In consequence of your failure to manufacture machines or pay 
royalties as required by the contract or license of November 2\st, 
1878, under patent No. 74542, issued to Alvaro LB. Graham Feb- 

ruary 11, 1868, for an improvement in harvesters, heretofore 
647 existing between your company and ourselves, we hereby re- 

voke said contract or license and declare the same to be for- 
ever canceled and annulled. 

Richmond, Indiana, December 6th, 1880. 

' HUGH GRAHAM, 
By ALVARO Bb. GRAHAM, 
Att’y-in- Fact. 
ALVARO B. GRAHAM. 
E. W. ECKHARD. 
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The joint and several answers of Wayne Agricultural Company, 
Levi L. Lawrence, William Baxter, Thaddeus Wright, and David 
Sutton, defendants, to the bill of complaint of Alvaro B. Graham 
and Hugh Graham, complainants. 


These defendants, now and at all times hereafter saving and re- 
serving to themselves and each of them all benefit and advantage 
of exception which can or may be had or taken to the many errors, 
uncertainties, and other imperfections in the said complainants’ said 
bill of complaint contained, for answer thereunto or unto so much 
and such parts thereof as these defendants are advised is or are ma- 
terial or hecessary for them or any of them to make answer unto, 
these defendants, jointly and severally answering, say : 

l. They admit the issue and assignment of the complainants’ 
letters patent, as stated in the said bill of complaint. 

Z. They have no knowledge of the several alleged suits mentioned 
in the said bill of complaint nor of the proceedings therein, save as 
in said bill set forth, and therefore call for due proof of all and 
every of the matters and things so alleged and set forth. 

3. They admit that on the 21st day of November, A. D. 1878, 

the complainants granted to the defendant, The Wayne 
645 Agricultural Company, a written license to make and sell 

mowing machines containing the inventions and improve- 
ments described and claimed in the letters patent No. 74842, men- 
tioned in said bill of complaint, upon the terms and conditions 
mentioned in said license, and, as a part of the same transaction, a 
certain avreement In writing was entered into b tween the com- 
plainants and the Wayne Agricultural Company, bearing the same 
date, and that the papers marked Exhibit A and Exhibit B, filed 
with the complainants’ bill, are substantially true copies of said re- 
spective papers, except that in the original contract, of which Ex- 
hibit B purports to be a true copy, the one-half of the cost of getting 
up the models and patterns was to be deducted from the first royalty 
coming to the complainants and not simply from the royalty, as 
set forth erroneously In said COpy ; but these defendants, answer- 
ing, say that the said two papers constituting the written evidence of 
said transaction contained the entire agreement between the said 
parties, and that there was no other bargain or agreement and no 
other terms or conditions relating thereto except as set forth in said 
two writings, and they deny each and every allegation in the com- 
plainants’ bill of complaint contained stating or charging any other 
or additional agreements, terms, or conditions except as set forth in 
suid two writings. 

They deny any agreement on the part of the defendants or any of 
them to make and sell the “Sprague mower,” so-called in the said 
bill of complaint, although they remember that the complainants, 
during or after the pendency of the said negotiations, referred to the 
said Sprague mower as a good illustration of their said patented in- 
vention, und recommended them to procure the patterns from which 
the castings of the Sprague mower were made, or duplicates thereof, 
in order to save the expense and delay that would otherwise 
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649 be necessary to prepare and fit patterns for the defendants’ 

work. The defendants further deny that said license was 
granted at the earnest solicitation of any of the defendants, as al- 
leged in said bill of complaint, and aver, on the contrary, that the 
defendants were at first reluctant to give up making and selling the 
Richmond mower, which they had been making and selling up to 
that time, and were only influenced thereto by the earnest and per- 
sistent solicitations of the complainants. 

4. These defendants, further answering, deny all and every alle- 
gation in said bill of complaint contained to the effect that they or 
any of them have or has ever desired or intended at any time to 
evade the complainants’ said patent or their own obligations and 
agreements above mentioned or any part or parts thereof, or that 
these defendants or any of them ever claimed or insisted that any 
mowers made or sold by these defendants after the season of 1879 
did not contain any of the inventions or improvements mentioned 
and claimed in said patent, or that by reason thereof the complain- 
ants were not entitled to royalties therefor in accordance with the 
said written agreements, or that the defendants ever refused to ac- 
count with the complainants for all the royalties which became due 
under the said agreements, or ever refused to pay over said royalties 
to the extent that they had become due and payable, or that the 
defendants or any of them ever denied that said license was in force 
or admitted that it was no longer in- force, asin said bill of com- 
plaint alleged. 

5. These defendants, further answering, say that at or about the 
time of aceepting said license and making said written agreements 
the complainants and defendants discussed together the great ex- 
pense which would be necessarily incurred and the long delay that 
would necessarily ensue if the defendants should be obliged to get 
up a new set of patterns for the proposed mowing machine and 

experimentally-to ascertain the proper working proportions 
650 thereof, without any other guide than the said letters patent, 

which was not full and perfect in its statement of the relative 
sizes and proportions of the parts to be practically employed in the 
machine; that the complainants fully recognize the difliculties re- 
ferred to and were desirous to avoid the said expense and delay ; 
that in that connection the complainants told the defendants that 
they could not furnish the defendants with a machine or with pat- 
terns, but that by visiting the shops of the Sprague Manufacturing 
Company, at Providence, Rhode Island, and examining or procur- 
ing from last mentioned company a set of their working patterns by 
them used in the manufacture of the Sprague mower or a complete 
Sprague mowing machine such inconvenience, expense, and delay 
could probably be avoided. : 

That thereupon defendants used due and reasonable diligence, 
and were at great trouble and expense in endeavoring to procure 
from said Sprague Manufacturing Company the necessary informa- 
tion referred to, but were unable to procure the same from said com- 
pany; that,by reason of delay so necessarily resulting from the fruit- 
less efforts to procure the information aforesaid, it became too late 
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to make machines for the season of 1880; that finally the defendants 
learned that the Remington Agricultural Works of Ilion, New York, 
were making and selling mowing machines containing the inventions 
and improvements described and claimed in the complainants’ said 
letters patent, and in that respect substantially the same as the said 
Sprague mowing machines; that thereupon, with due and reason- 
able diligence, the defendants sought the desired information afore- 
said from said Remington Agricultural Works, and at last obtained 
the same, although toolateto enable them to manufacture largely for 
the season of 1881,and that the defendants, having thus procured the 

information, plans, proportions, and dimensions aforesaid, im- 
651 mediately began and with due and reasonable diligence have 

ever since continued to make and complete all necessary prep- 
arations for the extension, manufacture, and sale of mowing machines 
under and in accordance with the complainants’ said letters patent, 
and with the license and agreemeut aforesaid ; that to that end the 
defendants spent much money, time, and labor in providing them- 
selves with shop room, machinery, tools, patterns, molds, and other 
appliances and means for said proposed manufacture, and are now, 
at great expense and cost, fully prepared to manufacture and sell 
said mowing machines extensively for the next ensuing trade sea- 
son, and to make such manufacture and .sale profitable and advan- 
tageous for the complainants and defendants; that in ail things per- 
taining to their said contract obligations the defendants have at all 
times exercised and still continue to exercise due and reasonable 
diligence in fully and fairly complying in all respects with the 
terms and conditions of the said license and agreement, and ever 
since the season of 1879 have done all in their power to supply the 
wants of the trade with the complainants’ said inventions, and that 
great and irreparable damage, loss, aud injury will ensue to the de- 
fendants if they shall now be restrained, hindered, or interfered with 
in the further business of manufacturing and selling said mowing 
machines in accordance with the license and agreement aforesaid. 

6. These defendants, further answering, say that for a long time 
prior to and at the time of making said license and agreement these 
defendants were making and selling mowing machines of the kind 
known as Richmond machines, and were deriving a profit there- 
from, but that, in order to fully and fairly carry out the terms and 
conditions of said license and agreement, the defendants, at the close 

of the season of 1879, ceased to manufacture or sell said Rich- 
652 mond mower, and ever since that time have manufactured 

and sold the complainants’ mowing machines exclusively 
as a mower, as in said contract and license agreed, and that 
up to the present time they have not found said mowing machine 
not to answer their purpose nor deemed it expedient to discontinue 
the manufacture thereof. 

7. These defendants, further answering, admit that the complain- 
ants served upon them a notice purporting to revoke, cancel, and 
annul said license, but these defendants then denied and still deny 
the right or power of the complainants, in view of all the facts and 
circumstances aforesaid, to revoke, cancel, or annul said license, and 
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deny that any lawful cause for revoking, canceling, or annulling 
said license has ever been given or occasioned by the defendants or 
any of them; and deny every allegation of such cause stated in the 
complainants’ bill of complaint; and deny that said notice had any 
legal effect whatever in that behalf, but charge that the said license 
and agreement are still in full force and effect and binding upon 
the complainants as well as upon the defendants. 

8. These defendants, further answering, adinitting the validity 
and value of the said letters patent, deny each and every allegation, 
statement, and charge of the complainants’ bill of complaint, except 
those hereinbefore specifically admitted to be true, and except those 
hereinabove stated to be without the information or knowledge of 
these defendants, and as to all the latter they call for due proof of 
ach and every — as the complainants shall be advised. 

9. And these defendants, further answering, deny that the com- 
plainants on their part have complied with or performed the con- 
ditions or provisions of said license and agreement obligatory upon 
them to perform, but charge that they, the said complainants, have 
willfully violated their agreement in the said license and contract 
contained, to wit, in this, that the complainants, since the 21st day 

of November, A. D. 1878, and without the defendants’ con- 
653 sent, have licensed and procured others to manufacture and 

sell said mowing machines in the territory exclusively secured 
to these defendants by virtue of the said agreement and license set 
forth in the complainants’ bill of complaint; and in this, that the 
complainants have utterly failed and refused to defend these defend- 
ants at their own expense from all piracy and infringement in the 
territory mentioned in said license and in other material and impor- 
tant particulars to which they bound themselves by their said license 
and agreement; that the said obligations of the complainants and 
of the defendants to pay royalty were dependent conditions in said 
license, and that by reason of the failure and refusal of the complain- 
ants to perform their said obligations these defendants have suffered 
great loss, damage, and injury, which they are entitled in this suit 
to have ascertained and to recoup against the complainants’ roy- 
alties, due or to become due, under the said license and agreement, 
so far as said royalties will go, and for the residue to have their action 
at law. 

And, having now fully answered the said bill of complaint, the 
defendants pray to be hence dismissed with their reasonable costs 
and charges in this behalf most wrongfully sustained. 

WAYNE AGRICULTURAL CO.,, 
[SEAL. | By L. L. LAWRENCE, President. 
LEVI L. LAWRENCE. 
WILLIAM BAXTER. 
THADEUS WRIGHT. 
DAVID SUTTON. 
HILL & DIXON, 


Solicitors and Counse l for Defendants. 
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Unitep Sratres oF AMERICA, | . 
. ‘ ° . a 
District of Indiana, j 


Levi L. Lawrence, William Baxter, Thadeus Wright, and 
654 David Sutton, being severally duly sworn and affirmed, depose 
and say that they are the defendants named in the foregoing 
answer subscribed by them, and that the said Levi L. Lawrence is 
the president of the defendant corporation, The Wayne Agricultural 
Company, and that the same is true of their own knowledge, except 
as to the matters therein stated on information and belief, and as to 
those matters they believe it to be true. 
LEVI L. LAWRENCE. 
WILLIAM BAXTER. 
THADEUS WRIGHT. 
DAVID SUTTON 


Subscribed and sworn to before me this 25th day of August, 1881, 
by L. L. Lawrence, president, and affirmed to by William Baxter, 
David Sutton, and Thadeus Wright, the other officers. 

Witness my hand and seal. 

[ SEAL. | HERMON B. PAYNE, 
Notary Public. 


I, Noble C. Butler, clerk of the circuit court of the United States 
for the district of Indiana, do hereby certify that the above and 
foregoing is a full, true, and complete copy of the bill of complaint 
filed June y+’ J LSS1, and ot the defendants’ answer, filed Septem ber 
Oo, 1881, in the cause entitled Graham ef a/. v. The Wayne Agricult- 
ural Co. et al., as fully as the same appears of record in my office. 

Witness my hand and seal of said court this 21st day of October, 
A. D. 1882. 

[SEAL. | NOBLE C. BUTLER, Clerk. 


[, Walter Q. Gresham, judge of the district court of the United 
States for said district, do certify that at the date of the foregoing 
certificate Noble C. Butler was and now is the clerk of the cireuit 
court of the United States for said district, and that his attestation 
aforesaid is in due form of law. 

Witness my hand this 21st day of October, 1882. 

WALTER Q. GRESHAM, Judge. 


655 COMPLAINANTS EXHIBIT SAXTON LICENSE. 


Whereas James A. Saxton, of Canton, Ohio, is the exclusive 
licensee and owner of the right to make and use, and vend to others 
to be used, certain inventions in reaping and mowing machines set 
forth and described in the patents referred to in a certain assign- 
ment, license, and agreement made by Saxton to Cornelius Aultman, 
dated December 25, 1872, and also in a certain other assignment, 
license, and agreement made by Cyrenus Wheeler to said Aultman, 
and in any other patents owned by said Aultman on the 27th day 
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of June, 1873, excepting his patents on self rakes; and whereas an 
agreement and understanding has been come to between said James 
A. Saxton, party of the first part, and Cyrus H. McCormick and. 
Leander J. McCormick, partners under the name and style of C. H. 
& L. J. McCormick, party of the second part to this memorandum of 
agreement, it 1s now covenanted and agreed between said parties as 
follows, to wit: 

The said party of the first part hereby assigns and conveys to said 
party of the second part the full right and privilege to manufacture 
and sell toothers to be used whatis called the Ball or Ohio reaping and 
mowing machine or mowing machine, it being understood that said 
Ball machine contains in its construction the devices covered by the 
patents above referred to, said machine hereby intended being the 
same machine as 1mprovedand constructed by said party of the second 
partand now remaining In their reaper and mower factory in Chicago, 
and marked “ McCormick’s Improved Ohio Machine,” or a machine 
substantially so constructed, a model of which is to be furnished to 
said party of the first part by the said party of the second part 
within a reasonable time. The above right and privilege, it is 
understood, is for the year and harvest of 1874, and from and after 

that period 1s agreed to be exclusive in said party of the second 
656 part, and is limited in extent to and embraces the territory 

covered by the States of Wisconsin, [llinois, Kentucky, ‘Ten- 
nessee, East Virginia, and all other States and Territories south and 
west of the same, and also the right to sell the machines in the State 
of Indiana in common with other parties heretofore licensed by the 
said party of the first part; and it is understood that this agreement 
extends to and includes the right to make and sell the said Ball 
machine as aforesaid, either as a mower or a combined reaping and 
mowing machine, with the addition to it of the usual McCormick 
reel and rake, attached substantially as it has usually been in said 
Ball machine. 

And the said party of the first part hereby covenants that he will 
protect and defend said party of the second part in the use of the 
several devices and inventions used in the construction of the said 
Ball machine as found and covered by the patents above referred to 
or any of them, and to indemnify said parties of the second part 
against any claims of any other parties to a right therein under 
those patents. 

It is further understood and agreed that this agreement is to con- 
tinue during and for the year and harvest of 1874, and the said 
party of the second part is to have the option at any time between 
this date and the fifteenth day of October next to elect to continue 
the license and agreement for and until and including the year and 
harvest of 1878, notice of said option, if made, to be mailed at Chi- 
cago to said Saxton at Canton, Ohio, and after that time the party 
of the second part are to have the right to use all the patents above 
referred to covering said machine then expired or then yet to ex- 
pire and during any extension thereof. 

And it is further understood and agreed that said party of the 
second part shall, during the continuance of this license under this 
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agreement, manufacture and sell said Ball machine instead 
657 of the machine they have been up to the present time selling 

and as many as they shall feel justified in making in each of 
the said future years after 1874. 

And it is further understood and agreed that the said party of the 
second part shall sender an account of the number of machines 
manufactured under this agreement to the party of the first part by 
mail, addressed to him at Canton, Ohio, on the first day of Decem- 
ber in each year, and pay to said party of the first part, on the first 
day of January ensuing in each year, the sum of two dollars and 
fifty cents ($2.50) upon each and every of such machines, at the city 
of Chicago, on application of the party of the first part or his au- 
thorized agent. 

[t is understood that this agreement extends to and shall bind the 
heirs, assigns, and personal representatives of the parties thereto, 
and the same as a license shall be assignable. 

[n witness whereof the said parties have hereto set their lands in 
duplicate this nineteenth day of February, in the year one thousand 
and seventy-four. 

JAMES A. SAXTON. 
C. H. & L. J. McCORMICK. 


Signed, ete., in presence of— 


S A. GOODWIN. 


The words“ ane Territories” interlined after signing, by direction 
of both parties, by me. 


S A. GOODWIN. 


658 CoMPLAINANT'S Exurtpit FILES or McCormick’s PATENT. 


To the Commissioner of Patents: 

Your petitioners pray that letters patent may be granted to C. H. 
and L. J. McCormick, of Chicago, Illinois, as their assignees for the 
Invention set forth in the annexed specification. 

Also that you will recognize William D. baldwin, of Washington city, 
D. C., as their duly authorized attorney, with full power of substitu- 
tion and revocation, to prosecute this application, to make alterations 
and amendments therein, to recelve the patent, and to transact all 
business in the Patent Office connected therewith. 

LEANDER J. McCORMICK., 
WM. R. BAKER. 
LAMBERT ERPELDING. 


We concur in the above. 
C. H. McCORMICK, 
LEANDER J. McCORMICK, 


d [ss Lone €S. 
To all whom it may concern: 
Be it known that we, Leander J. McCormick, William R. Baker, 
and Lambert Erpelding, all of Chicago, in the county of Cook and 
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State of Illinois, have invented certain new and useful improvements 
in harvesters, of which the following is a specification : 

The subject-matter claimed will hereinafter specifically be desig- 
nated. 

In the accompanying drawings our improvements are shown as 
embodied in a two-wheel, hinged-bar mowing machine. 

Figure 1 isa view from the grain side of the machine, the cutting 
apparatus and a portion of one wheel being broken away to more 
clearly show the parts claimed. 

Figure 2a plan or top view, the driver’s seat being removed. 


659 Figure 3,a bottom view, the cutting apparatus being re- 
moved. 


Figure 4, a longitudinal sectional view of the support for the 
driver's seat, crank shaft, protecting plates, ete.; and 

Figure 5, a view in cross-section of the crank shaft and protecting 
plate, on the line y y of Fig. 4. 

The main frame A is supported by driving wheels Bb Bb, mounted 
and turning on an axle, C, held in suitable bearings on the frame. 
A tongue, D, projects from the top side and front of the main frame. 
A seat, E, for the driver, is mounted on a box easting, kb’, which 
forms a cover for the main bevel-gear wheel, and is adjustable back- 
wards and forwards thereon by means of guide ledges and a slot 
and set screw. 

It will be observed that the seat is mounted in advance of the 
main axle, the object of which is to enable the driver to see well in 
advance of the cutters and to counterbalance the weight of the parts 
on the rear of the machine. 

The finger-beam E is secured to the shoe Gin the usual way. A 
drag bar, H, lies parallel with the drive wheels, and has its front end 
curved upwards to form a hook, h, which passes through a slot in a 
down-hanger,I, located on the inner front cover of the main frame, 
in which it is pin-jointed, the extreme end of the hook entering a 


ruide slot or recess, 2. On the upper portion of the down-hanger, the 
object of which, while the drag bar is free to move up and down 


around its pivot, is to prevent it from turning over sidewise 
The rear end of the drag bar is bent inwards and downwards (Figs. 
1 and 2), a sufficient space being preserved beneath it to allow the 
shoe and its points to play freely, and terminates in a laterally pro- 
jecting pin, /’, which enters a socket in a swiveling eye bolt, a, on 
the rear end of the shoe,and forms the pivot on which the shoe, and 
consequently the finger-beam, rocks 
660 The shoe G is also provided in front and rear with lugs, 
g gq’, LO which are, respectively, pin-joint d the front and rear 
members of a forked coupling arm, J, the swiveling eye bolt a form- 
ing the pivot of the rear member. ‘The end of this coupling arm is 
bent or curved like a “ goose-neck” to pass over the crank shaft, and 
terminates in a ball, 7, working in a socket, 7’,in the erank-box 
vasting, the socket being covered by a cap, /*, thus forming a ball- 
and-socket joint, which allows the finger bar to rise and fall and to 
rock freely without cramping. 
The pressure of the cutting apparatus upon the ground is regu- 
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lated by means of a link, K, hooked at one end to the rear fork or 
member of the coupling arm and passing through an overhanging 
bracket, L, mounted on the inner rear corner of the main frame, the 
link above the bracket being surrounded by a spring, the tension of 
which may be regulated by a screw nut working on the link. 

The cutting apparatus is raised and lowered by a chain, /, hooked 
to the front fork of the coupling arm, passing over a pulley jour- 
naled in the overhanging bracket L, and connected by an arched 
link, /’, with a slotted lifting lever, M, pivoted on the main frame 
Within convenient reach of the driver. It is obvious the range of 
lift of the cutting apparatus by this lever can be varied by attaching 
the link /’ to the lever nearer to or farther from its fulerum, and 
that, owing to its construction and manner of connection with the 
link, the link acts as a stop to limit the backward motion of the 
lever by abutting against the top of the slot in which it is pivoted. 

The cutting apparatus may be rocked on its swiveling pivot joint, 
and held in any desired position to adapt it to rough as well as 
land, by means of a rocking lever, N, pivoted to the drag 
bar and extending to within convenient reach of the driver, the 

lever being provided with a spring detent, N’, taking into a 


smooth 


661 curved rack, O, also mounted upon the drag bar, a lifting 
link, O’, hooked to the front member of the forked coupling 


arm, passing loosely through an opening in the extended portion of 
a bracket. 0. mounted on a rocking lever through which the detent 
works, LO engage the curyvs d rack, the lifting link above this bracket 
being provided with an‘adjustable screw nut, 0’, whereby it will be 
seen that when the cutting apparatus is adjusted the screw nut will 

oint until the detent is 


. ; 54 ] ; . 1, , ] 
prevent its descent beyond its adjusted 
t to rise to pass over ob- 


withdrawn from the rack, while allowing 1 
structions. 

Instead of this lifting link O’ a chain might be used, and by the 
employment of a rigid strap the cutting apparatus, when adjusted 
by means of the rack, would be held in a fixed position. 

We have found that the weight of the cutting apparatus on the 
inner rear corner of the main frame has the effect of springing and 
twisting the frame, by which the boxes are tightened and the ma- 
chine made heavy to move... This tendency is overcome by a diag- 
onal brace, P, extending the entire length of the frame, its front end 
being bolted to the under side of the frame, preferably by the same 
bolt that passes through the tongue and front cross-plece, another 
bolt passing through the brace and center cross-piece close to the 
main axle, a bolt to the rear end not being essential. 

On the inner surfaces of the drive wheels are cast spur wheels, 
which mesh with and drive corresponding pinions mounted on a 
counter-shaft, R, turning in bearings on the frame in front of the 
main axle. This counter-shaft carries a oeveled gear wheel, which 
drives a corresponding pinion on the crank shaft 5, the crank shaft 
being supported in suitable bearings, and driving the cutters by a 
crank and pitman, as usual. 

Suitable plates or casings surround the crank shaft and bevel-gear 
wheels to protect them. 

v0—379 
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We have described our 1m provements as organized for 
662 operation as a two- wheel , hinged-bar mowing machine, but 
they are also adapted for the reception of parts necessary to 
constitute a hand-raking or self-raking reaper. 
We claim as our invention— 

1. The combination, substantially as hereinbe- 
anew. fore set forth, of the slotted and grooved down- 
hangers and the hooked front end of the drag bar 

pivoted therein and guided and braced thereby. 


[2. The combination, substantially as hereinbe- 

Erase and insert A. fore set forth, of the ed bar, the shoe, and thi 
tings swivel pin forming the joint between the two, 
a whereby the drag bar sustains the strain on the 
shoe, while leaving it free to rock on its hinges. |* 


The combination, subst antially, as + he re inbe- 


Insert by B. Noy. 13, @xtending overand in rear of the sh , 
75 fore set forth, of the shoe, the | rag bar .and ‘the 


forked coupling arm, the front member of which 

is pivoted to the front of the shoe, while its rear 

Insert “D.” Dee. 8, member 1s pivoted to the swivel pin of the drag 

a bar, whereby great flexibility of movement and a 
firm bri — of the shoe is secured. 


“hg sg 


Graham. 


[ 4. |’ The combination, substantially as here- 
By B. Nov. 15, "75. inbefore set forth, of the shoe, the forked coupling 
extendin ver and in rear of the shoe, the swivel pin connecti the two, 
on, See, the drag bar, the rocking lever and detent 
oS a mounted on the drag bar, and the adjustable link 
| connection between the lever and the coupling 
Continued. arm, whereby the shoe readily may be rocked or 
——_ 

(5.]* 6. The combinat ation, subst: anti ally as s he re- 

Whitely. exten iid andin rear of tl th 
7 inbefore set forth, of the shoe, ‘the dr: ag bar ‘the 
Allow. forked coupling arm, the overhanging bracket on 


the frame, and “the adjustable spring tension link 

connecting the bracket and-the rear member of 

Contin’d the forked coupling arm, whereby the pressure of 
the shoe upon the ground may be regulated. 

[6.]* 7th. Thecombination, substantially as here- 
on inbefore set forth, of the shoe, the drag. bar, the 
forked coupling arm, the overhanging bracket on 
the frame, the adjustable spring tension link con- 

necting the bracket and the rear membr of 
663 the coupling arm, and the chain, link, and 

lifting lever acting on the front member of 
the coupling arin, whereby the shoe is first rocked 
and then lifted by one continuous movement of 
the lever. 


* Ww nails and sentences enclosed in brackets erased in original. 
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|7.|* Sth. The combination, substantially as set 
forth, of the coupling arm, the chain attached 
thereto, the link attached to the chain, and the 
pivoted 3] rtted lever in which the link 1s pivoted, 
whereby the link acts as a stop to the backward 
movement of the lever, while allowing it to move 
forward freely to lift the coupling arm. 


|S. Sth. The combination, with the main frame, 
of the diagonal brace bolted to the under side of Erased by E. Dee. 11, 
the front cross-bar and middle bar of the frame “ 
(but loose at its rear end), whereby sagging and  wanny. 56 
twisting of the inner rear corner of the frame is 
prevented. 

9. The slotted box, constructed as set forth, to 
serve both as a cover for the gearing and as a ... 
means of adjustment and support for the driver’s — 


In testimony whereof we have hereunto subscribed our names. 
LEANDER J. McCORMICK. 
WM. R. BAKER. 
LAMBERT ERPELDING. 
Witnesses : 
R. NEWTON. 
D. McINTY RE. 


STATE OF ILLINOIS, | 


2 I ° ; 
( hicado, (a nid oO} (oO Li } 


Leander J. McCormick, Wm. R. Baker, and L. Erpelding, the 

above-named petitioners, being duly sworn, depose and say that they 

verily belt ve themselves to be the original, first, and joint inventors 

of the improvement in harvesters described in the foregoing specifi- 

tion; that they do not know and do not believe that the 

664 same was ever before known or used, and that they are citi- 

zens of the United States. 

LEANDER J. McCORMICK. 

WM. I 

' 


LAM! 


BAKE 
Vt ER 


4 R. 
i] PELDING. 
Sworn to and subscribed before me this 15th day of July, A. D. 
LS7o. 
iL. 8. JOHN V. A. HASBROOK, 
Notary Public 


* Words and sentences enclosed in brackets erased in original. 
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No. 1. Examiner’s Room No. 97. 
U.S. PATentT OFFICE, 
WASHINGTON, D. C., Oct. 7th, 1875. 


McCormick, Baker, & Erpelding, care of Wm. D. Baldwin, Wash- 
ington, D. C. 


Improvement in harvesters. Filed July 7th, 1875. 


The Ist, 6th, and 7th claims in this application, with verbal 
amendments in the former, may be allowed. The 2nd and 3d are 
met in the patent of Graham, Feb. 11, 1868, No. 74542, “ hand 
rakers.” The 4th isin conflict with a pending application, with 
which an interference will be declared when all other objections are 
removed. ‘The Sth is not a legitimate combination; the particular 
construction of shoe, drag bar, and coupling arm used do not affect 
or modify the action of the spring tension ; the alleged result is due 
alone to the spring support and is met in the patent of Whiteley, 
Sept. 12, 1871, No. 118,996, “ hand-binders.” The 8th is met in the 
patent of Manny, Oct. 21, 1856, No. 15927, “ hand-rakers,” and the 
9th in that of Lidren, May 28, 1872, No 127,252, “ self-rakers.” 

The 2d, 3d, 5th, 8th, and 9th claims are rejected. 

WM. A. SUTPHIN, Ass’t Ex’r. 
J. B. DURNALL, £2’r. 


(Endorsed 1s: “No. 1. 128-41. Office letter. McCormick, Ba- 
ker and Erpelding. October 7th, 1875. Class 56.”) 


665 (No. 14.) (Interference.) 


DEPARTMENT OF THE INTERIOR, 
U.S. PATent OFFICE, 
W AsHINGTON, D. C., November 6th, 1875. 
L. J. McCormick, W. R. Baker, and L. Erpelding, care of Wm. D. 

Baldwin, Washington, D. C.: 

Please find below a copy of a communication from the examiner 
concerning your application for a patent for harvesters, dated the 
seventeenth day of July, 1875. 

Respectfully, etce., R. H. DUELL, 


Commissioner. 
Room No. 97. 


Your case above referred to is adjudged to interfere with the ap- 
plication of William N. Whitely, filed May ninth, 1875, for patent for 
harvesters—residence Springfield, O.—and the question of priority 
will be determined in conformity with the rules accompanying this. 
The preliminary statement demanded by rule 53 must be sealed up 
and filed on or before the twenty-seventh day of November, LSio, 
with the subject of invention and name of party filing it indorsed 
on the envelope. ‘The subject-matter involved in the interference 


_— 
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Ist. In combination with the bifurcated brace and the lateral 
brace or drag bar, the adjusting lever mounted with the retaining 
latch upon the drag bar and connected by link to said lateral brace 
(in your ease a part of the bifureated brace is here meant) for the 
purpose of raising or lowering the points of the guard fingers and 
cutters. : 

2nd. The com bination of the bifurcated brace, lateral brace, ad- 
justing lever, with its retaining latch and connecting link, and the 
lifting lever connected with said bifurcated brace. 

[t is held that there is no substantial difference in the man- 

666 ner of bracing as shown in the two applications. In one in- 

stance the draw bar is a part of the bifurcated brace; in the 

other case the other two braces are united, the point of bifurcation 

being on the stubble side of the machine in the latter case and on 
the grain side in the former. 


J. B. DURNALL, Ex’r. 


(Endorsed is: “ No.2. 128-41. Office letter. McCormick, Baker, 
and Erpelding. Nov. 6,1875. Class 56.”) 


Kxaminer’s Room No. 97. 
U.S. PATent OFFICE, 
WASHINGTON, DD. ) é Nov. LS. LS75. 
McCormick, Baker, and Erpelding, care Wm. D. Baldwin, present. 
Harvesters. Filed July 17, 1875. 


An examination of the above case shows that a novel feature. as 
yet not claimed, exists in the device made the subject of the appli- 
cution. The combination, with the lateral brace attached Lo the 
front of the shoe and drag bar pivoted ,\Or hinged) to the rear of the 
shoe, of a lifting lever fulerumed upon the drag bar and linked to 
the lateral brace to tip the cutter bar is, so far as office records 
show, original with above applicants or with another pending appli- 
cant. The adoption of such a claim will inevitably lead to inter- 


ference. 


J. G. PARKINSON, Ex. 


(Endorsed is: “No.3. 128-41. Office letter. McCormick, Baker, 


and Erpelding. Nov. 18,1875. Class 56.”) 


In the United States Patent Office. 


In the Matter of the Application of McCormick, ERPELDING, and 
Baker for Letters Patent for Mower. Filed July 17th, 1875. 
667 Wasninaton, D. C., Nov. 13th, 1875. 
To the Commissioner of Patents. 
Sir: Amend the above-mentioned application as follows: 
Erase the 2nd claim and insert: 
“2. The combination, substantially as hereinbefore set 
A. forth, of the shoe and the drag bar extending over and in rear 
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| of the shoe and its swivel pin connecting it with the 
| Allow. rear end of the shoe, whereby the drag bar sustains 
| the thrust of the shoe, while leaving it free to rock on 
its hinges.” 

| After the words “ drag bar,” in the second line of the third 


claim, insert— 
“ Extending over and in rear of the shoe, the swivel pin 
B. connecting the two.” 
After the words “ drag bar,” in the third line of the fourth 


claim, iusert— 
“ Extending over and in rear of the shoe, the swivel pin 
connecting the two.” 
After the words “ drag bar,” in the second line of the fifth 
claim, insert— 
“Extending over and in rear of the shoe, the swivel pin 
connecting the two.” . 
C. Erase the ninth (9th) claim. 
The above amendments are submitted in view of the official 
letter of October 7, 1875. 
It issubmitted, respectfully, that the patent of Manny, cited against 
the eighth claim, is not a sufficient answer to that claim. Manny 


aaa 
LALO LOLA A ONG A A TN RI ey i sen ms 


shows a diagonal straining bar, secured at different points and for 
a different purpose and operating different. ‘There could be no oc- 
casion for such a brace as ours, secured as ours is,in the Manny 


reaper, While with our organization of elements it is essential 


668 and its function peculiar. <A reconsideration of this claim is 
requested. 
Respectfully, L. J. McCORMICK, 
WM. R. BAKER, 
L. ERPELDING, 
By their att’y, WM. D. BALDWIN. 


(Endorsed is: “No. 4. 128-41. Amendments A, B, C. Mce- 
Cormick, Erpelding, and Baker. Harvester. Filed July 17, 1875. 


Patent Office. Nov. 13, 1875, U.S. A. MeCormick, Baker. and Er- 
pelding. Nov. 15,1875. Inserted Nov. 19, 1875. Class 56.”) 


In the United States Patent Office. 


In the Matter of the Application of McCormick, Baker, and Er- 
PELDING for Letters Patent for Improvementsin Mowing Machines. 
Filed July 17, 1875. 

WASHINGTON, D. C., December Sth, 1875. 


To the Commissioner of Patents. 
Sir: Amend the specification of the above-mentioned application 
as follows: 
After claim 3 insert: 
“4th. The combination, substantially as hereinbefore set 
forth, of the lateral brace or coupling arm attached to the 
D. front of the shoe, the drag bar hinged to the rear of the shoe, 
and the lifting lever pivoted upon the drag bar and linked to 
the lateral brace to tip the cutters.” 


; 
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Change the numbers of the remaining claims correspondently with 
with this amendment. 

We make the above claim in deference to official suggestions, and 
request the declaration of an interference with the application re- 
ferred to by the office, feeling confident of our priority. 

Respectfully, McCORMICK, BAKER, anp 
KRPELDING, 
By their att’y, WM. D. BALDWIN. 
669 (Endorsed is: “Amendment. McCormick, Baker, and Er- 
Mower. Filed July 17, 75. No. 5. 128-41. 
McCormick, Baker, and Erpelding. Dee. 8, 1875. 


yh ) 


pelding. 7 
Amendment D. 
Patent Office, Dec. 8, 1875, U.S. A. Class 


No. 1. Examiner’s Room N: 
U.S. Parent OFFice. 
W asHinaton, D. C.. Dee. 10th. 1875. 


McCormick, Baker, and Erpelding, care Wm. D. Baldwin, Washing- 
ton, D. C. 
Imp’t in barvesters. Filed July 17, 


, , 


The Ist, 2d, od, oth, 6th, 7th, and Sth claim may be allowed as 
at present advised. ‘The 4th is not objected to, but is found to bein 
conflict with a pending application, with 1 an Interference will 
be declared when all other questions ar rd he 9th 1s met 

n the patents of Manny, Jan. 22, 1806, No. 14148, and Oct. 21, 1856, 
[ z 


No. 15927. hand-rakers. “The 9th is, therefore. rejected. 
WM. A. SUTPHIN, Ass’t Ex’r 
J. G. PARKINSON, Ev’r. 


(Endorsed is: “ No. 6. 128—41. Office letter. McCormick, Baker, 
and Erpelding. Dec. 10,1875. Class 56.”) 
In the United States Pate ne Wilice 
[In the Matter of the Application of McCormick, BAKER, and ErPELD 
ING for Letters Patent for Harvester (Mowe: Filed July 17, 1875 


WASHINGTON, D. C.. Dee. 11. 1875. 


To the Commissioner of Patents. 
SIR: Amend the above-mentions d appil 
rase the 9th clause of the claim 
This amendment is submitted in view of the requirements 
of official letter of yesterday, but with 
670 rights of applicants to urge the claim 
issue, if deemed advisable. 
Respectfully, LEANDER J. McCORMICK. 
WILLIAM R. BAKER, 
LAMBERT ERPELDING, 
BALDWIN, 


’ “y , 1] + 
as IOlLlIOWS: 


la ut prejudice to the 
Crast hereaiter, by re- 


. 


By their attorney, WM. D 


~ sal eae 


288 CYRUS H. MCCORMICK ET AL., &¢., VS. 


(Endorsed is: “ No. 7. 128-41. Amendment E. December 11, 
1875. McCormick, Baker, and Erpelding. Harvester (mower). 
Filed July 17, 1875. United States. Dec. 11, 1875. U.S. A. 
Class 56.”) 


(No. 14.) (Interference. ) 


DEPARTMENT OF THE INTERIOR, 
U.S. Patent OFFICE, 

Wasninaton, D. C., January 6, 1876. 

McCormick, Baker, and Erpelding, care Wm. D. Baldwin, present : 
Please find below a copy of a communication from the examiner 
concerning your application for patent for imp’t in harvester, dated 

the seventeenth day of July, 1875. 

Respectfully, ete., R. H. DUELL, 


Commissioner. 
Room No. 97. 


Your case above referred to is adjudged to interfere with applica- 
tion of Wm. N. W hitely, of Springfield, Ohio, filed May 9%, 1LS74— 
attorney, R. D. O. Smith, Washington, D. C._—and the question of 
priority will be determined in conformity with the rules accompa- 
nying this. The preliminary statement demanded by rute 55 must 
be sealed up and filed on or betore the twentieth day of January, 
1876, with the subject of invention and name of party filing it 1n- 

dorsed on the envelope. Lhe subject-matter involved in 
67] the interference is the combination of a lateral brace or COUPp- 

ling arm attached to the front of the shoe, a drag bar hinged 
to the rear of the shoe, and a lifting lever pivoted upon the drag bar 
and linked to the lateral brace to tip the cutters. 

W hiteley’s second claim interferes. 

Applicants’ fourth claim interferes 

J. G. PARKINSON, Examiner. 


(Endorsed is: “ No.8. 128-41. Office letter. McCormick, Baker, 
and Erpelding. Jan’y 6,1876. Class 56.”) 


Mi morandum of Fe Paid at ( SS. Pat nt Office. 


Inventors, McCormick, Baker, & Erpelding. 
Patent to be issued to ass’ees. 

Invention, harvester. 

Date of payment, July 27, ’77. 

2d fee, $20. 

Baldwin, Hopkins & Peyton, solicitors. 

Send to C. H. & L. J. McCormick, Chicago, Ills. 


(Endorsed is: “ United States, Jul. 27, 1877, Patent Office.”) 
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125—41. LS7o. 
No. 193,770. 


Leander J. McCormick, William R. Baker. and Lambert Lerpeld- 
Ing, assor’s to C. H. & L. J. McCormick, of same place, of Chicago, 
county of ¢ ‘Ook. State of [llinois. 


Harvesters. 


Ree’d, July 17, 1875. 
Petition, 66 ‘6 éé 
Athdavit. ‘e ‘6 ‘6 
Specification, ‘6 | 


Drawing, 4 sheets. 


Mod l . 


1, $15, July 17, 1875. 
Add’l f 
1. Add'l fee, cash, $20, July 27, 1877. 
Kxamine d, July 26, “77. é. Cy. Parkinson. 
Z. Issue. July yt § eee h’, A. Seely. 

3. Patented July o1, 187%. 

Circular, July 27, 1877. 

Wm. D. Baldwin, present. 


, 4 Lett Te Xa. NOV. t). LS7d. 


o. Lett o Nov. LS, LS/o. 


t Amendment. Nov. 13, 1875. 


ter, Xa, Jan. 6, 1876. 
9. Decided in favor of McCormick ef al. July 10, ‘77 (by Com’r). 
Title: [Improvement in harvesters. 


Ex’d: J. A. W., M. Mck. 


6/72! [Inited States Circuit Court, Northern District of Illinois, 
In Equity. 


IluaH GRAHAM 
DS, 
Cyrus H. McCormick, LEANDER J. McCormick, & Rosert H. 
McCormicx. 


It is hereby stipulated by and between the parties to this cause, 
represented by their counsel, that any notary public or United States 
commissioner authorized to administer oaths, at the place where any 


ei —j3 iy 
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testimony is to be taken in this cause, may act as special examiner 
under the amended 67th equity rule the same as if specially ap- 
pointed in this cause by an order of court, and also that all testi- 
mony to be taken herein shall be taken orally, iu writing, by ques- 
tions and answers and otherwise, as is provided in said amended 
67th equity rule. 
Dated Aug. 5th, 1879. 
OFFIELD & TOWLE, 
Def’ts Sol’rs 
BANNING & BANNING, 


Solicitors for Complainant. 


673 United States Circuit Court, Northern District of Illinois. 
In Equity. 


Huacu GRAHAM 
US. 
Cyrus H. McCormick, LEANDER J. McCormick, & Ropertr H. Mc- 
CORMICK. 


At Chicago, in the northern district of Illinois, on this 6th day of 
August, 1879, before me, John H. Whipple, a notary public within 
and for Cook county and residing at said Chicago, at the office of 
Offield & ‘Towle. : 

Present: Mr. C. K. Offield, on behalf of the said defendants, and 
Mess. Banning «& Banning, on behalf of the said complainant. 

And thereupon the following proceedings were had before me in 
said cause pursuant to annexed stipulation : 

The defendants’ counsel here offers in evidence certified copies of 
letters patent of the United States and documents & models as 
follows: 

1. Letters patent to Jonathan Haines, September 4, 1855, No. 15525, 
marked Defendants’ Exhibit Haines Patent No. 18523 and the re- 
issues thereof. 

Letters patent to G. C. Dolph, September 8, 1857, No. 18141, 
marked Defendants’ Exhibit Dolph Patent No. 18141. 

Letters arvweree to C. Aultman & Co., May 4, 1858, No. 20180, 
marked Defendants’ Exhibit C. Aultman & Co. Patent No. 20180. 

4. peony patent to Stetson — Maynard, May 17, 1859, No. 
674 24065, marked Defendants’ Exhibit Stetson & Maynard Pat- 
ent No. 24063. 

Reissued letters patent to C. Aultman & Co., July 19, 1859, re- 
issue No. 766, marked Defendants’ Exhibit C. Aultman & Co. Re- 
issue Patent No. 766. 

6. Letters patent to David Zug, Oct. 4. 1859, No. 25697, marked 
Defendants’ Exhibit Zug Patent No. cng 

7. Letters patent to E. Ball, Oct. 18, 1859, No. 25797, marked 
Def’ts’ Exhibit Ball Patent No. 25797. 

8. Letters patent to Bartlett & Dodge, February 25, 1862, No. 
34545, marked Defendants’ Exhibit Bartlett & Dodge Patent No. 
34545. 
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9. Letters patent to John A. Dodge, May 23, 1865, No. 47897, 
marked Defendants’ Exhibit John A. Dodge Patent No. 47807. 

10. Letters patent to Ray & Grant, November 14, 1865, No. 50956, 
marked Defendants’ Exhibit Ray & Grant Patent No. 50956. 

11. Letters pateft to Frank Bramer, Dee. 19, 1865, No. 51546, 
marked Defendants’ Exhibit Frank Bramer Patent No. 51546. 

12. Letters patent to McCormick & Erpelding, January 15, 1867, 
No. 61228, marked Defendants’ Exhibit McCormick & Erpelding 
Patent No. 61228. 

13. Letters patent to Andrew Wemple, January 29, 1867, No. 61644, 
marked Defendants’ Exhibit Andrew Wemple Patent No. 61644. 

l4. Letters patent to A. B. Graham, July 23, 1867, No. 67041, 
marked Defendants’ Exhibit A. B. Graham Patent No. 67041. 

15. Kile wrapper, contents, and drawings in the matter of 

670 the letters patent No. 67041, granted A. B. Graham, assignor 

to self & Wm. b. & Cyrus A. Werden, marked Defendants’ 
Exhibit Graham & Werden File Wrapper to Patent No. 67041. 

lb. File wrapper, contents, and drawings in the matter of the let- 
ters patent No. 74342, granted to Alvaro B. Graham Feb. 11, 1868, 
marked Defendants’ Exhibit File Wrapper to Patent No. 74342. 

17. Certified copy of tracing drawing of the letters patent granted 
A. B. Graham, dated July 23, 1867, No. 67041, marked Defendants’ 
Exhibit Tracing Drawing of Patent No. 67041. 


(Objected to as incompetent by comp’t’s counsel.) 


18. Certified Patent Office duplicate of part of model in the matter 
of letters patent granted David Zug October 4, 1859, No. 25697, 
marked Defendants’ Exhibit Zug Certified Duplicate Model Patent 
No. 25697. 

19. Certified Patent Office duplicate of part of model in the matter 
of the letters patent granted Stephen S. Bartlett, assignee to self & 
F. H. Dodge, Feb. 25, 1862, No. 34545, marked Def’ts’ Exhibit Du- 
plicate Model Bartlett & Dodge Patent No. 345465. 

20. Certified Patent Office duplicate of model in matter of letters 
patent to Samuel Rav & Eli Grant, November 14, 1865, No. 50956, 
marked Defendants’ Exhibit Duplicate Model Ray & Grant Patent 
No. 50956. 

21. Certified Patent Office duplicate of part of model in the matter 
of letters patent to Frank Bramer, December 19, 1865, No. 51546, 

reissued Feb. 27, 1877, reissue No. 7539, marked Defendants’ 
676 Exhibit Bramer Duplicate Model Patent No. 51546. 


The defendants’ counsel then calls Mr. Davip J. Powers as a wit- 
ness, who, being duly sworn to testify the truth, the whole truth, 
and nothing but the truth in said cause, deposes as follows in an- 
swer to questions by Mr. OFFIELD: 


Q.1. State, if you please, your name, age, residence, and occupa- 
tion. 

A. David J. Powers; age, 65 years; residence, Chicago; occupa- 
tion, mechanical engineer and manufacturer. 
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Q. 2. Please state what has been your experience with letters patent 
and patented machinery and otherwise, and, briefly, what, if any, ex- 
perience you have had as an expert in patent causes, and give your 
answer more particularly in reference to your familiarity and 
knowledge of what is commonly known as harvester patents and 
machinery. 

A. I have been engaged in mechanical pursuits the most of my 
life and have had the charge of the construction and operation of 
a great variety of machinery at different periods of my life. I have 
studied patents and patented inventions for twenty years past, and 
during that period have gotten up a good many devices to be 
patented for myself and others, and, among other things, have got- 
ten up several inventions relating to reapers and mowers and har- 
vesting machinery, and when so engaged I gave careful study to 
the state of the art relating to that class of machines and de- 

vices. I have also used such machinery quite extensively 
677 in farming operations in which I have been engaged at 

different periods. I have also handled harvesting machinery 
extensively as a State agent for several years in the way of introduc- 
ing, selling, and assisting in the putting up and operating of the 
same in the field. I have also been present at numerous trials of 
harvesting machinery, among which I will refer to the great 
Auburn, N. Y., trial of 1866,at which nearly 100 different machines 
were tested for a period of nearly three weeks by scientific and 
practical men and the aid of the best known testing instruments 
for the purpose. I have also often been called in patent litigations 
as an expert in the United States courts and in several causes in 
which harvesting patents and machinery were involved. ‘The fore- 
going are some of the opportunities [ have had of becoming familiar 
with patents and patented devices, and more particularly with 
reapers and mowers and harvesting machinery, in all of all of their 
various constructions and operations. 

Q. 3. Have you carefully examined and do you thoroughly un- 
derstand each of the letters patent just offered in evidence in your 
presence and being at the time of asking this question 14 in num- 
ber? 

A. I have carefully examined all of said patent exhibits and be- 
lieve that I fully understand the devices therein shown & described. 

Q. 4. Did or did not your examination extend to and will or will 

not your answer apply to the certified & duplicate models of 
678 the Frank Bramer, Bartlett & Dodge, and Zug patents ¢ 
A. Yes; I examined the models in connection with the 
patent exhibits in all cases in which there were models. 

Q. 5. Please examine the model now shown you and state what 
it represents. 

A. On examining said model I find it to represent the principal 
frame and wheel structure and the manner of attaching the finger 
bar of the E. Ball mower, of patent of October 18, 1859, No. 25797. 

Q. 6. Is or is not this model a correct representation of the Ball 
mower, according to the drawings and specifications of said patent, 
so far as it purports to represent the same ? 
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A. It appears to me to be so in all material respects—substantially 
so, at least. 
Defendants’ counsel here offers in evidence the said model and 
requests the notary to identify it with this record by marking it 
Defendants’ Exhibit Model Ball Machine. 


679 Q. 7. Please look at and carefully examine the model which 
I now show you & and state what it represents. 

A. | find said model to represent the main portions of the Alvaro 
b. Graham patent of July 23, 1867, No. G7041; said model shows 
the wheel and frame structure and also the finger bar and the 
manner of attaching the same to the frame, together with its lever 
devices for operating the same, and on comparison of it with the 
patent | find it to be substantially identical, so far as it goes, with 
the devices therein shown and described. 


Defendants’ counsel here offers in evidence this model and requests 
the notary to identify it with this record by marking it Defendants’ 
Exhibit Model Graham Patent, 1867. 


680 Q. 8. Please examine complainant's Graham model No. 2, 

McCormick mower—L. T. Banning, examiner—and _ state 
whether you find in such model the inventions and arrangements 
described, claimed, and set forth in A. b. Graham’s letters patent of 
February 11, 1868, in the first and second claims of said patent,and 
give your reasons for any opinion you may express. Please answer 
the question in the light of your examination of the patents and 
models above examined by you and offered in evidence; or, if you 
prefer and find it more convenient, you mav state first what you 
find to be the invention, if any, described and claimed in the first 
and second claims of the 1868 Graham patent and then answer the 
question. 

A. On examining the complainant’s model No. 2 of the MeCor- 
mick mower and comparing its several devices and combinations 
with the several devices shown, described, and summed up in the 
two first claims of the Graham patent, | would answer that I do not 
find the same invention or Inventions in the said McCormick mower 
that are summed up in the said Graham patent. I find the devices 
arranged and operating In the said Met ormick model LO be Inate- 
rially different, both in their construction and operation, from those 
summed up in the said claims of the Graham patent. The first 

, claim of the Graham patent is for the combination, in a har- 

651 vester, of the finger beam with the gearing carriage by means 
of the vibratable link. the draft rod, and swivel joints M & M’, 

so that the finger beam may both rise and fall at either end & rock 
forward and backward. In the McCormick mower exhibit I find, 
in combination with the gearing frame,a vibratable link connection 
with the finger bar not very materially different from the vibratable 
link in Graham. The draft rod in the McCormick machine 1s, how- 
ever, materially different from the one found in Graham, in this, 
that its forward connection is not a swivel joint, nor anything in 


any way resembling a swivel joint, being hinged ina mortise aflord- 
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ing no tortional action whatever, while the draft rod at the rear end 
or point connected wiih the shoe will be found to be at the extreme 
rear end of the shoe, or nearly so, while the draft rod in Graham is 
stated in the patent to have swivel joints at both its forward and rear 
ends, and has such joints substantially of a free tortional capacity. 

This draft rod in Graham is also attached to the shoe in the front 
of the finger bar instead of at the extreme rear end of the shoe, as in 
McCormick. These different arrangements in the two machines 
cause them to operate in a materially different manner, the one 
from the other, in the respect that in the Graham having the 

draft rod joined in the front of the shoe & being acted upon 
682 inthe manner that it is by its rocking lever, in a manner 

that I will hereafter explain, enables the finger-bar to rock 
freely both forward and back 1n such manner that the rear of the 
finger-bar may be elevated and the guards thrown down on the 
front of it may be elevated, and the guards thrown up with an equal 
rocking motion in either direction, whereas in the McCormick 
device it will be seen that the draft rod, connection of the shoe at 
the rear end of it causes the finger-bar, when operated upon by its 
lever, instrumentalities,to simply rise and fall in front with a swing 
motion from the pivoted point. 

[t will further be seen that the finger bar cannot be raised at all 
at the rear by the lifting lever in the McCormick machine, and can 
only be raised, as before said, in front, and cannot be carried down by 
the lever, but simply falls of its own weight when released. Thus 
it will be seen that the finger bars in the two respective devices are 
materially and substantially different, the one from the other, and 
that the McCormick machine has not got the forward and back 
motion at all that is summed up in the first claim of Graham; and 
while it may have the rising and falling motion of the outer or 
inner end of the finger bar, not having the rocking or rolling motion 

forward and back, it therefore does not contain the devices 
6853 and combination of the first claim of Graham, neither in con- 

struction nor operation—the construction being materially 
different and the operation equally so. 

The second claim in the Graham patent exhibit is for the same 
devices as the first claim, in combination with an arm by which the 
rocking of the finger beam can be controlled. 

This arm, in Graham, it will be noticed, has a rigid connection 
with the vibratable link to which it is attached, and through the 
instrumentality of this rigid arm his finger beam can be made to 
rock backward and forward absolutely and positively, so as to give 
said finger beam a rocking or rolling motion to any extent desired. 
[In the McCormick model, Compl’t’s Exhibit No. 2, no such rigid arm 
will be found in connection with the vibratable link, nor anything 
equivalent therefor, but in lieu of it only a lever connection, by 
which the finger bar can be lifted in front, while the said bar falls 
by its own weight when released, instead of being carried down by 
the lever, as in Graham. Thus Ido not find in the McCormick. 
machine any arm by which the rocking of the finger beam is con- 
trolled, but in lieu thereof a simple & old-fashioned lifting device 
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by which to lift and raise it in one direction; for all of which rea- 
sons I do not find the devices or combinations enumerated in the 
second claim of the Graham patent in the McCormick machine. 
In the light of the state of the art, as shown in the exhibits 
6S4 before me, I will more fully state my views as to the inven- 
tion of the said Graham patent, as well as my reasons why I 
do not find it in the McCormick machine. 

In tracing the state of the art relating to the manner of attaching 
finger bars to reapers and mowers so as to give the motions desired 
for the purposes in question, and the manner of imparting said 
motions to finger bars, the first instance I met with of attaching a 
finger bar with some degree of free and independent motion from 
the frame is that of Jonathan Haines, of September 4, 1855, in which 
it will be seen that he attached his finger bar in the rear of his ma- 
chine by means of two long draft rods ext nding forward and con- 
necting with the front beam of the frame, such connection being a 
hook or swivel connection, which allowed the finger bar to fall freely 
upon the ground and to follow the surface of the ground independent 
of the frame. He had a rising and falling motion of the finger bar 
and the lever, adapted to produce this motion, but he had no rock- 
ing motion to his tinger bar forward and back, and no rigid arm 
by which to rock it; but, limited as his motions were, it was still a 
new departure in the manner of attaching finger bars. 

The next device approximating to the inventions at Issue In this 

case is the patent of G. P. Dolph, of September 8, 1897. ‘This 
685 mower shows the finger bar attached to the rear of the frame 

by means of a vibratable link substantially like the one found 
in Graham and a draft rod located substantially the same as Gra- 
ham’s draft rod, but the hinges or connections of the draft rod and 
vibratable link are not swivel or free joints. ‘The finger bar could 
clearly be raised or lowered at either end and could be elevated or 
depressed slightly in front by means of an up-&-down motion of the 
draft rod in front, but the finger bar could not have had a very ma- 
terial amount of rocking motion; still it was capable of being raised 
and lowered at the guards of the finger bar more nearly like the 
McCormick machines than Graham’s. I would here state that when 
in my answers I refer to Graham’s model No. 1, for brevity I call it 
Graham’s machine, representing his patent of 1868, and also in re- 
ferring to Graham’s model No. 2 McCormick mower, for the purpose 
of brevity I call it the McCormick machine. 

The next machine to which I shall refer is that shown in the pat- 
ent to C. Aultman & Co., of May 4, 1858, No. 20180. This machine 
shows a finger bar attached to the front of the frame with such Joints 
and connections as to admit of a free rising-and-faliing motion of 
the finger bar and with ordinary lever devices for raising the same. 
It does not appear to have possessed any tortional or rocking func- 

tion. 
686 [ will next refer to the reissue of the last patent of July 19, 
1859, reissue No. 766, and simply state that 1t shows the same 
construction and operation and is substantially the same machine 
last described. 


ra 
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Stetson & Maynard Patent Exhibit No. 24063 shows a machine 
with a finger bar jointed to the rear end of the frame by means of a 
cylindrical formed connection, with the finger bar inserted in collars 
or bearing upon the rear end of the frame in such manner as to ad- 
mit of its terning or rocking freely forward & back in such bearings. 
To this cylindrical arm, connected to the finger bar, is attached 
rigid lever extending forward to near the driver’s seat, by which the 
said driver could rock the finger forward & back or up or down to 
any extent desired. 

This construction admitted of a rising-and-falling motion to either 
end of the finger bar, and also of a rocking forward- and-backward 
motion, and this rocking motion produced by a rigid lever extend- 
ing to the driver’s seat, thus embodying substantially all of the mo- 
tions and instrumentalities for producing those motions that are 
enumerated in the first and second claims of the Graham patent. 
Thus all of the motions and capabilities of the Graham patent & 
machine existed in this earlier machine of 1859, and the only dif- 
ferences between them consist of such differences in construction as 

are observable on a comparison of the two devices. 
687 The next exhibit in order is that of David Zug, of October 

4, 1859, No. 25697. This Zug machine shows a finger bar 
attached to the rear end of the machine by a vibratable link and 
the draft rod substantially like those shown in machines already 
referred to, with the additional difference that the vibratable link is 
attached at its rear end loosely to the machine, & the said vibratable 
link is also fitted loosely within the draft rod in such a manner as 
to admit of a considerable rising-and-falling motion to the front end 
of the shoe, by which the guard fingers could be elevated and low- 
ered to a considerable extent and in substantially the same manner 
as they are capable of being raised and lowered in the McCormick 
machine. The raising and lowering in this Zug machine is also 
accomplished at a similar point and in a somewhat similar manner 
to said McCormick machine. ‘This rising-and-falling motion of the 
finger bar in Zug, as before stated, is substantially the same as in 
McCormick, and only differs in degree. 

If the Zug machine had been given somewhat more of a rising- 
and-falling “motion upon the gu: ards on front of the finger bar, | do 
not see where it would have differed subst intially in those respects 
from the combinations and movements in the McCormick machine 

for the same purpose. 
688 I therefore consider that the McCormick machine much 
more nearly resembles Zug in its attachments and motions 
than the patent of Graham of 1868. 

The next exhibit is that of E. Ball, of October 18, 1859, No. 25797. 
This machine shows a finger bar attached by a free hinged vibrat- 
able link and also a free hinged draft rod that is free hinged at its 
front end. 

To this draft rod is attached a shoe at its rear end, said shoe also 
being attached at the rear end of the draft rod with a free up-and- 
down hinged joint. 

In front of this hinge is attached the finger bar of the machine, 


~~ ey . 


ey 
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and its hinged connection admits of the rising and falling of said 
shoe and finger bar upon its frontside. ‘This motion of the finger bar 
in rising and falling is not a rocking or rolling motion, as in Graham, 
but a rising-&-fi alling motion subst: intially identical with that found 
in McCormick, the only material difference being that the draft rod 
extends under the shoe and finger bar and prevents the shoe or finger 
bar from falling down lower than a level, whereas in the McCormick 
machine the draft rod extends over the shoe and finger bar to the 
sane point of attachment, as in Ball, & thus, being out of the way 
underneath, allows the finger bar to fall lower than in Ball, to fall 
even below a level, to any extent desired. 

Aside from this difference pointed out between the two machines | 

see no other material one in these respects. The finger bar in 
689 ~~ the Ball machine can rise or fall as freely at either end as can 

the McCormick or Graham machine, and the rising-and-fall- 
ing motion of the Ball, as before st: ited, eed on as it goes, is as pertect 
in Ball as in McCormick, but wholly unlike the rocking or forward- 
and-backward motion in Graham. For the foregoing reasons I con- 
sider the McCormick machine much more clearly resembles the 
Ball, both in construction and operation, than it does the Graham 
machine or device. 

The next exhibit in order is the Bartlett & Dodge patent, of Feb- 
ruary 25, 1862, No. 34545. It shows a machine with a finger bar 
attached at its rear by a vibratable link, with a swivel joint at its 
outward end and a free joint at its inner end, in connection with a 
shoe and a draft rod extending from the front end of the machine 
to the rear end of the shoe, and a finger bar attached to the shoe in 
front of the vibratable link. The draft rod is adapted at the front 
end of the machine so that it can rise and fall in a cireular groove, 
and a double rock lever is adapted to the machines above the draft 
rod, with onearm extending forward and the other backward, to the 
respective ends of which chain connections are made to the front 
end of the draft rod and the vibratable link near the shoe, so that 
the rocking of the lever forward & back causes the finger bar and 
draft rod to rise and fall in such a manner as to cause the finger 

bar to rock forward and back substantially the same as in the 
690 Graham machine, theonly material difference being that the 

draft rod extends further forward than does the vibratable 
link connection in Graham, and this causes a somewhat less perfect 
rocking forward-and-back motion than in Graham; still it has in- 
disputably a considerable forward-and-back rocking motion, with 
mivaansialle rigid lever devices with which to rock it, and it also 
has the rising-and-falling motion of the finger bar at either end 
substantially identical with those inGraham. Therefore I consider 
this device, broadly considered, anticipates Graham and limits him 
to his speci al device. 

The Graham clearly shows a different construction and, perhaps, 
an improvement upon Bartlett & Dodge, but, as before said, Bartlett 
& Dodge have the rising-and- falling and rocking mution, broadly 
considered, and the means for producing it. 


v8—o79 
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The examination was here adjourned until Friday, Aug. 8th, 1879, 
ut 20 o’clock a. m. 
Avaust 8, 1879. 


The parties met pursuant to adjournment. 
Present: Same as before, and the witness resumed his answer to 
question 8, as follows: 


691 The John A. Dodge patent, of May 28,1865, No. 47807, 

shows, so far as the manner of connecting the finger bar to 
the frame is concerned, substantially the same construction as the 
EK. Ball machine, to which I have already referred. It has the same 
free vibratable link connection in the rear and free jointed draft 
rod from the front of the machine, and upon which is hinged at its 
rear end a shoe carrying the finger bar, said shoe and finger bar 
having the same capacity of rising and falling in front as in the said 
Ball machine; thus, this machine simply shows a rising-and-falling 
motion of the guards upon the finger bars and not a rocking mo- 
tion. 

This motion in Dodge is identical with that of the finger bar in 
the McCormick mower, except that the draft rod, lying underneath 
the shoe instead of over the shoe, as in McCormick, to a certain ex- 
tent limits the downward drop of the finger bar to the same extent 
as in the McCormick machine, Comp’t’s Graham Model Exhibit 
No. 2. 

The Ray & Grant patent, of November 14, 1865, No. 50956, to- 
gether with the certified Patent Office model thereof, shows a vibrat- 
able link connection of the cutting devices of the machine, and 
also a supporting draft rod, with a shoe so connected with the 
vibratable rear link and draft rod that the finger bar can be raised 
readily at either end, and through the instrumentality of a rigid 

lever or arm connected therewith can be freely rocked forward 
692 and backward to the fullest extent that could be required ‘in 

practical use. ‘Thus, this machine shows all the motions and 
functions of the Graham machine, and is capable of performing all 
its movements and operations as described and embodied in both 
the said first and second claims of the said Graham patent, Com- 
plainant’s Exhibit No. 1. 

In support of this statement I quote as follows from the specifica- 
tion of the patent of Ray & Grant: 

“'The shoe and finger bar can be readily adjusted to any inclina- 
tion, either way, for the purpose of passing over obstacles or to be 
adapted to the inclination of the ground.” | 

Such is the language of the specification, and its correctness may 
be readily seen by an examination of the certified model of the 
patent. 

It is constructed somewhat differently mechanically from the 
Graham device, but is clearly the same thing substantially, so far as 
its functions and operations are concerned, and, while the Graham 
device may be possibly a modification or an improvement upon 
the Ray & Grant in its precise construction, it must be clearly seen 
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that Ray & Grant would limit the Graham invention substantially 
to its particular construction. 

[ am further confirmed in the correctness of the view from the fol- 
lowing clause of the specification which I will quote: 

“These rods thus connected to the shoe‘act as braces to keep the 
shoe in place, and at the same time allow it to be vibrated or moved 
to any inclination by the hand lever I, for by means of the lever R 

and link P, pivoted to the arm L, the braces can be adjusted 
693 to any position of the shoe.” 

This quotation more fully explains & shows the operation 
of the rocking lever and its connection substantially with the shoe 
and finger bar. 

The next patent exhibit and certified model is the Frank Bramer, 
of December LY, LS6S. No. 51546. ‘This patent and model exhibit 
shows a mowing machine with its finger bar attached at the front 
end of the frame by means of a transverse vibratable link pivoted 
near the outside & underside of the frame by a ball-&-socket joint, 
which allows the vibratable link and finger bar attached thereto to 
rise and fall freely, and: also to rock or roll forward & back. To 
this vibratable link is attached a brace or push rod, Which extends 
to and is connected with the rear of the frame by free Joints, admit- 
ting of an entire freedom of action for the finger bar, both up and 
down, at either end, and forward and back, to the fullest extent 
required in the practical operation of a mower. To the vibratable 
link is attached a chain, extending up to the lever and lifting device, 
by which said finger bar can be raised and lowered. 

This construction of the machine, it will be seen, so far as the 
vibratable link connection and the point of pivoting the draft or 
push rod is concerned, is substantially identical with that of the 

Graham invention, as enumerated in the first claim thereof, 
694 and has all the functions and capabilities of operation and 

devices therein contained—a mechanical construction of parts 
on account of the attachment of the same to the front of the ma- 
chines differ- somewhat from those in Graham, but in no respect in 
principle or operation. This Bramer machine does not show the 
combination of the second claim of Graham, it having no rigid 
connection between the finger bar and lever by which the said bar 
can be positively moved or rocked forward «& back, but it shows 
substantially the same means for rocking the finger bar as is found 
in the McCormick machine, Graham’s Exhibit No. 2 

[n support of my position I will quote as follows from the speci- 
fication of Bramer: “The swing bar J, which unites the cutting 
apparatus to the frame of the machine, is attached by a ball-and- 
socket joint which permits the cutting devices to adjust themselves 

| ? 


This language clearly implies that the finger bar in Bramer can 
clearly adjust itself to the surface of the ground by rising or falling 
at either end or by rising and lowering, forward or backward, either 
way, thus having all the motions aud functions of Graham, as 
enumerated in his first claim. 

This striking similarity of construction & complete and perfect 
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similarity of operation clearly left but very little for Graham to 
invent, so far as the combination and devices of his first 
695 claim are concerned. To more fully illustrate my views I 
will now quote the first claim of the Graham patent of 1868, 
Complainant’s Exhibit A: 

“The combination, as set forth,in a harvester, of the finger beam 
with the gearing carriage by means of the vibr table link, “the draft 
rod, and swivel joints M and M’, so that the finger beam may both 
rise and fall at either end.and rock forward and backward.” 

My object in this quotation is to refer to the elements of the claim 
of swivel joints M and M’, by which the draft rod is connected with 
the frame and finger bar or beam in the Graham machine, and to 
say that the Bramer machine, in this respect, does not contain swivel- 
joint connections, but it has loose or free joint connections that give 
the same motions and serve precisely the same purpose, to the full- 
est extent required, as do the assumed swivel joints in the Graham 
machine. It will be noticed that the joints in the Graham machine 
are not strictly swivel joints "any more than the Bramer machine, 
but in both cases they are joints with sufficiently free tortional func- 
tions to perform the office required of them. Hence, as before said, 
and in all material respects, I consider the Bramer machine an 
almost clear anticipation of the Graham machine, so far as the first 

claim is concerned, if not entirely so. 
696 The McCormick & Erpelding machine of January 15, 1867, 
patent No.61228,showsa mower with the finger bar connected 
with theframe by meansof a hinged supplemental frame which 1s free 
to rise and fall, and to which the finger bar is hinged by free joints, 
both forward and back and right and left, of such a character as to 
admit of the said finger bar being raised and lowered at either end, 
or to rise and fall at the front or guard side of said finger bar, the 
shoe of the finger bar being joints- to the supplemental frame near 
its rear end in such a manner that the said rear end of the shoe 
rests at all times upon the ground when mowing, except when raised 
up from the ground to pass obstructions, while the front end of the 
shoe, with the finger bar, by means of a lever instrumentality con- 
nected therewith, can be raised at pleasure and lowered, or the said 
finger bar can freely rise and fall, depending upon the surface of the 
ground that it is passing over. This organization of the parts that 
I have stated, and this rising and falling of the finger bar from its 
rear pivotal point, it will be clearly seen, is not a rocking or rolling 
motion of said finger bar, as is found in Graham and Bramer, but 
is, on the other hand, a rising-and-falling motion substantially sim- 
ilar to what is found in the E. Ball and John A. Dodge machine, 
previously referred to and explained, as well as in other machines 
not enumerated. 
697 This rising-and-falling motion in the McCormick machine 
of 1867, it will be seen by comparison, is substantially iden- 
tical with the rising-and-falling motion in the McCormick machine 
as shown In the Graham mode ‘1 Complainant’s Exhibit No. 2. 

The construction of the two machines will also be seen to be sub- 

stantially alike, by which these similiar motions of finger bar are 
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attained, the difference consisting in the employment of the supple- 
mental frame in the machine of 1867 instead of the jointed drag 
bar or draft rod, as shown in the Graham model, Exhibit No. 2, 
McCormick mower, this draft rod in Exhibit No. 2, McCormick 
mower, being jointed to the under side of the main frame in substan- 
tially the same manner as is the supplemental frame and operating 
in substantially theesame manner, in conjunction with the vibrat- 
able link connection, as does the supplementall frame connection 
in the McCormick & Eperling machine of 1867. Thus I regard the 
McCormick & Erpelling machine of 1867 as substantially identical 
in its construction and operation, so far as the manner of attaching 
and operating the finger bar isconcerned, with the McCormick mower, 
Complainant’s Graham Exhibit No. 2, and at the same time this 
McCormick and Erpelling machine, so far as these finger-bar devices 
are concerned, is substantially unlike the Graham machine, 
698 especially in the rising-and-falling motions of the finger bar, 
as | have before stated. 

The Andrew Wemple machine, of January 29, 1867, No. 61644, 
shows a construction in many respects similiar to the machine of 
Stetson and Maynard, to which I have already referred, its finger 
bar being jointed or hinged to a cylindrical shank which fits in 
journals or a sleeve upon the rear end of the frame. 

To the aforesaid evlinderical shank is attached a rocking lever, 
extending to and within the reach. of the driver on the driver’s seat. 
Through the instrumentality of this rocking lever the finger bar 
can be rocked forward or back to any extent required, and, owing to 
the rising-and-falling function of the rear end of the frame and the 
hinged joint of the finger bar, said bar may be made to rise or fall 
ateitherend. Thus this Wemple machine substantially and broadly 
contains the same elements of motion and capacity of operation that 
is found in the Graham invention, in both the first and second 
claims. As before said, its finger bar may be made to rise or fall 
at either end, and to rock backward and forward, by a rigid lever 
connection. The construction of this machine, however, is some- 
what different in the manner of hinging or attaching the finger bar 

to the frame and could not, therefore, perhaps, be properly 
699 held to anticipate Graham, except in a broad sense, and op- 

ereting in that respect to limit the scope and extent of the 
Graham invention. 

On examining the A. B. Graham patent, dated July 23, 1867, 
and No. 67041, and the model thereof and comparing them with 
the Complainant’s Patent Exhibit A and model No. 1, I find a sub- 
stantially identical construction and combination of elements in the 
two devices, so far as relates to the manner of attaching the finger 
bars of the machines to the frames, and also in the manner and 
means of operating said finger bars, in most particulars. 

In both devices is found a rear vibratable link connection, which 
is jointed at its rear end, with a double motion, admitting of its both 
rising and falling and rocking longitudinaily to this vibratable link, 
through the medium of ashoe. The finger bars are attached in both 
instances by a free up and down jointed hinge, and in both cases a 
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draft rod is hinged loosely at the front end of the frame and, extend- 
ing backward, is jointed with a double-jointed hinge to the front end 
of the shoe of the finger bar. 

To each of the vibratable link- is also rigidly connected a vertical 
arm, connected at its top with a rocking lever, by means of which 
in both cases the respective finger bars can be rocked absolutely 
either forward or backward, so as to raise or depress the guards on 

said finger bar, either above or below a horizontal, to any 
700 =extent that the unevenness of the ground or other reasons 
may render desirable. 


These finger bars may also be made to rise and fall at either end,. 


with an entire freedom of action, whenever necessary. 

In both cases the motion by which the guards are rajsed and low- 
ered is what is known as a rocking or rolling motion, such a motion 
as is produced by the central hinging of the vibratable link and shoe 
and finger bar substantially in a transverse line to the line of draft, 
so that the device rocks upon its own center equally both ways, for- 
ward and back, with an entirely different motion from what is 
found in machines where the shoe is pivoted at its rear end to a rigid 
support and rises and falls upon such back pivoted motion. Thus 
in these two machines I find precisely the identical construction, so 
far as the essential parts are concerned, together with the same identi- 
eal rising and falling and rocking motion when operated, and iden- 
tically the same rigid arm attachments with which to produce the 
rocking motion. Some slight and immaterial differences will be 
noticed in the mechanical form and construction of subordinate 
parts, but no material differences will be found between the two, 
either in principle or adaptation of parts, or in the operations of said 
parts, or in the results attainable. 

Thus, in view of the identical similarity of these two devices, both 

in the patent exhibits of each and in the models before me, 
701 =I am led to the conclusion that the assumed invention of both 

the first and second elaims of the Patent Exhibit A and model 
No.1 clearly represent old and well-known devices at the date of 
the said patent, and that in view of the Graham invention of 1867, 
which I notice by the file wrapper and contents of the application 
for said patent that the application for said patent was made from 
three to four years before the date of said patent, that under the 
facts and circumstances of the case there was little or nothing left, 
so far as I can see, to be embodied in the Graham patent of 1868, 
except it might have been in some subordinate and new and im- 
proved ways of doing substantially the same thing in substantially 
the same way in nearly the same identical manner. 

On examining the Defendants’ Exhibit Tracing Drawing of Patent 
No. 67041 and comparing the same with the specifications and draw- 
ings of the Def’t’s Graham Patent Exhibit of 1867— 

I find them to be, to all appearance, correct and true copies of said 
patent, and, being upon an enlarged scale, the various parts of said 
machine are more readily seen and more easily understood. 

In conclusion, | would repeat that I donot find in the McCormick 
mower, Graham’s Exhibit No. 2, the inventions or either of them 
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summed up in the two first claims of Complainant’s Patent Exhibit 

A, for the reasons that I have stated in detail in my explana- 
702 ~=tion of the several patents and models to which I have 

answered, among which were that the construction and 
operation of the McCormick machine is radically and materially 
different from the Graham machine & patent, so far as the first 
claim thereof is concerned, and for the reason that it has no such 
elements in combination as the second claim enumerates in the way 
of a rigid arm with which to control the finger bar, which in Me- 
Cormick only has a lifting lever and relies upou gravity and gravity 
alone to carry down the finger beam, and for the further reason 
that I find inthe Zug & Ball and Dodge machines substantially the 
same manner of attaching and lifting the finger bar, and also in the 
McCormick and Krpelling machine of 1867, which is older than 
Graham of 1868, substantially the same construction and mode of 
operation as I find in the McCormick mower, Graham Exhibit 
No. 2. 

I also fail to find the devices and combination in said McCor- 
mick mower for the reason that I have found in the Bartlett & Dodge 
patent exhibit and model and in the Ray and Grant patent exhibit 
& model and the Frank Bramer and in the A. B. Graham, 1867, 
substantially or identically all of the devices and combinations 
enumerated in the two first claims of the said Graham patent. For 

all of the foregoing reasons I fail to find,in view of the state 
703 ~—=of the art, the Graham devices and combination enumerated 

in the two first elaimsof said patent or anything substantially 
like them, either in construction or operation, in the McCormick 
mower, Graham’s model No. 2. 

Q. 9. Please state whether or not, in your opinion, the loose-jointed 
shipping rod connected with the lifting lever and attached to the 
inner side of the vibratable link near the shoe in Exhibit 2, McCor- 
mick machine, by which the cutter bar is raised and its position 
chang d, is the equivalent or performs in any respect the functions 
of the “arm ” set forth in the second claim of Graham’s 1868 patent. 

A. | do not consider said rod to be tn any sense the same or the 
equivalent of the arm referred to in the question, but only to be a 
connection between the lever and the vibratable link, operating in 
no respect —, so far as raising the finger bar is concerned, than would 
a chain in the same connection. It simply serves to lift the bar, but 
not to carry it down, as would a rigid connection. You could not 
rock a bar properly with such a connection, for the reason that it 
would only act upon it one way, whereas to produce the rocking 
motion it must act upon it in two directions. Therefore, I only re- 
gard this bolt connection the same as a chain or any other connec- 

tion by which which the hnger bar could be lifted. I Ssup- 
704 pose this bolt and nut is substituted for a chain, for the reason 
that it can be more readily adjusted than could a chain 

Q. 10. Then, as I understand you, in the MeCormick mower it 
makes no difference whether the connection between the lever and 
the vibratable link in a chain or a loose-jointed shipping rod, so far 
as the movements of the cutter bar are concerned ? 
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A. I consider that it makes nv difference whatever,so that there is 
a loose-jointed connection there by which you can raise the cutter 
bar or the front side of it. 

Q. 11. What, in your opinion, if anything, is absolutely essential 
to produce the rocking or rolling motion of the finger bar, as de- 
scribed and shown in the Graham patent of 1568 and the com plain- 
ants model No. 1, when such motion depends upon the volition of 
the operator or driver? 

A. In such case it is necessary that there be a rigid connection, 
or one substantially so, upon the finger bar and the lever, so that 
the operator can force it in either direction—forward or back. 

Q. 12. In your opinion, could the rocking or rolling motion of 
Graham’s 1868 patent and his model No. 1 be produced by substi- 
tuting the loose-jointed slipping rod or a chain as u connection be- 
tween either lever and the vibratable link in any manner ? 

A. I think not; and for the reason, as I have before stated, 

705 that a thing to be rocked must be centrally pivoted ; there- 

fore, to give it the two motions, absolute and certain force 

must be applied, as gravity cannot be relied upon, except when the 
pivoting is upon'one side, as in the McCormick mower. 

Q. 13. Woula any mechanic ordinarily skillful in his calling have 
any difficulty in constructing a model or machine in according with 
the drawings and specifications of the Graham 1867 patent? Please 
answer the questions more particularly with reference to the cutter 
bar and the mechanism for operating the same. 

A. No; I should presume not, as the specifications appear to be 
clear and full and ample. 

(. 14. Have you examined and are you familiar with a full-sized 
mower recently shown you? And, if so, state what it represents. 

A. I have examined and am familiar with the machine enquired 
about and it represents a machine shown and described in the pat- 
ent of McCormick & Erpelling of 1867, to which I have referred in 
my testimony. 

@. 15. Is or is not this full-sized mower built in accordance with 
the drawing & specifications of the said McCormick 1867 patent ? 

A. It appears to be, so far as I can discover, in all respects built 
in accordance with the specifications and drawings of said patent. 


706 The defendants’ counsel here offers in evidence the mower 

just referred to and requests the notary to identify the same 
with this record by marking the same Defendants’ Exhibit Full- 
Sized McCormick Mower, 1865. 


707 Q. 16. What difference do you find, if any, between the 
movements of the cutter bag in ‘his last Exhibit McCor- 
mick’s Full-Sized Mower and the movements in the eutter bar in 
complainant’s model No. 2, McCormick mower, and please state 
also what difference, if any, you find in these two machines as to 
the mechanism producing or allowing such motion. 
A. I find no material difference between the two machines as to 
construction and the movements that the cutter bar is capable of 
making; the shoe of the cutter bar in both cases is pivoted near its 
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rear end, where the shoe in both machines rests upon the ground 
when in operation. In both machines there is a lever jointed to 
this back support of the shoe and connected to the front end of the 
shoe by which said shoe and the front side of the finger bar can be 
raised by the driver, and in the full-sized machine exhibit this 
connection is rigid and enhables the driver to both lift and depress 
the finger bar by a positive force, while in the model maehine, 
Comp’t’s Model Exhibit No. 2, the level only has a loose or lifting 
connection with the shoe and does not admit of the driver’s forcing 
the shoe and finger bar down with the lever, but gravity only is 
relied upon for carrying it down. I therefore find the two devices 

substantially identical in all respects, as to construction and 
708 capability of motion of the finger bar, except the difference 

pointed out, that in the model Exhibit Compl’t’s No. 2 the 
shoe and finger bar cannot be forced down by the lever, as before 
stated. 


Cross-examination by Mr. EpHrAtM BANNING: 


X Q. 1. You were the expert for the complainant in the case 
under this same patent No. 74542, by this complainant against 
Gammon & Deering, decided by Judge Blodgett something over two 
years since, were you not? 

A. Yes; I think I was. 

X Q. 2. State which of these patents now offered in evidence by 
the defendants were offered in evidence by the defendants in that 
case. 

A. To the best of my knowledge, the following is the list: The 
G. C. Dolph, the C. Aultman original and reissue, the E. Ball, the 
David Zug, the Bartlett & Dodge, and the A. Wemple; also the 
John A. Dodge. 

X Q. 3. Do you consider the rocking or rolling motion of the finger 
bar an important feature in the mowing machine? 

A. I do. 

X Q. 4. What is meant by an axial rocking motion of the finger 
bar ? 

A. Lunderstand it to be a central rocking motion in its most 
proper definition substantially like what we find in the finger-bar 
motion of the Graham patent of 1868; I think, however, that the 

term axis is sometimes applied, and perhaps properly, to de- 
709 vices away from their centers,although more generally applied 
to devices centrally or nearly centrally pivoted. 

X Q. 5. From your examination of these patents offered in evi- 
dence by the defendants and knowledge of the art from other sources, 
which do you consider to be the first patent that provides means to 
enable the driver to control the rocking motions of the finger bar 
from his seat while the machine is in full motion ? 

A. To the best of my knowledge and present recollection, the 
Stetson & Maynard of 1859 shows a complete rocking motion of the 
finger bar and a rigid lever in connection therewith by which to 
rock it. This patent, however, does not show a connection free and 
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independent from the frame of the finger bar, the supports of the 
finger bar being attached directly to the rear of the frame. 

X Q. 6. Which do you consider to be the first that provides for 
the controlling of the rocking motions of the finger bar by the driver 
from his seat while the machine is in motion, in such a way as not 
to affect the motions of the frame, on the principle of the Graham 
machine ? 

A. I consider the Bartlett & Dodge machine of 1862 the first that 
Iam now aware of that had this function or capability, which is 
possessed to some extent. ; 

X Q. 7. Which were the next two or three acting on the same 
principle ? 
A. The Ray & Grant of 1865 and the A. B. Graham of 1867. 
710 X Q. 8. Which of all these patents offered in evidence by 

the defendants do you consider as the nearest to Graham’s of 
1868—was the most complete anticipation of the inventions secured 
by its first and second claims or either of them? 

A. The Graham of 1867 appears to me to be the most complete 
anticipation, so far as the first and second claims are concerned, and 
the Frank Bramer of 1865 I regard as almost as complete an antici- 
pation of the first claim, if not equally so. 

X Q. 9. Do you consider that the Graham patent of 1867 contains 
a full and clear description of the invention secured by the first and 
second claims of the patent sued on? 

A. Yes, I do; when you read the specification in connection with 
the drawings. 

X Q. 9. So you donot think there is the least room for doubt that 
this first patent fully shows and contains the invention in question? 

A. No; I do not think there is any doubt of it whatever. 

X Q. 10. Is there any material difference between the swivel joint 
M’ in the Graham patent of 1868 and the joint connecting the draft 
rod to the shoe in his patent of 1867? 

A. I do not think there is; while they differ somewhat mechani- 

ally, 1 think they nevertheless afford all the motions re- 
711 ~=— quired to produce the rocking and rising-and-falling motions 
contained in the Graham patent of 1568. 


The examination was here adjourned until to-morrow morning 
at 10 o’clock a. m. 


The parties met Aug. 9, 1879, pursuant to adjournment. 

Present: The sameas before, & the cross-examination was resumed 
as follows: 

X Q. 11. Do you consider this Bartlett & Dodge patent of 1862 as 
an anticipation of the invention secured by the first & 2d claims of 
the Graham patent of 1868? 

A. Ido; to the extent that I have stated in a former answer to 
X Q. 6, that it had the function or capability found in Graham to 
some extent. 

X Q. 12. Does it have that function or capability to the full ex- 
tent of the Graham invention? 
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A. I do not consider that it has—that is to say, it is not as com- 
plete a construction by which to secure a full rocking or rolling 
motion as in the Graham invention, for the reason that the draft 
rod in Bartlett & Dodge does not admit of as great an extent of 
rocking or rolling or of as free a motion, neither has the rocking lever 
as rigid a connection with, the finger bar in Dodge & Bartlett as in 

Graham; still the double-chain connection in Dodge & Bart- 
712 lett does enable the driver to rock the bar absolutely forward 
& back to a certain extent. 

X Q.13. Do you consider this full-sized McCormick mower offered 
in evidence as fully embracing or containing the Graham invention 
in question ? 

A. I do not consider said machine as fully embracing the Gra- 
ham invention in question for the same reasons that I have given. 
for why the Graham Exhibit Comp’t’s Model No. 2, McCormick 
mower, does nut contain the Graham invention as embodied in the 
first & 2d claims. I consider the full-sized machine exhibit to be 
substantially the same thing in all material respects as the Com- 
plainant’s Exhibit Model No. 2. McCormick’s mower, the model 
No. 2, shows some simplification of parts, and may perhaps be an 
improvement on the full-sized machines; still its motions and fune- 
tions are all substantially the same, except in the respects that I have 
mentioned. There is one material difference between the McCor- 
mick machines and the Graham patent, and that is that the shoe in 
the MeCormick machines, at its rear end in both machines, rests 
upon the ground at all times when in operation and becomes the 
fulerum of the lever with which the forward side of the finger bar 
is raised, whereas in Graham the center of the finger bar is the ful- 
crum,and thisis what enables the rucking of the finger bar in either 

direction, while in McCormick it will be seen that it is impos- 
713 _ sible to lift the rear of the shoe or finger bar with the lever 

that lifts the front of it. This difference of fulcrum and lever 
application inevitably makes the difference between the two classes 
of machines that I have claimed and pointed out through all my 
testimony—the one class having the rocking and rolling motion as 
in Graham and Bramer, and the other class having merely the front 
rising-and-falling motion, as in Zug, Ball, and Dodge and McCor- 
mick; other exhibits in the case show these differences, but I have 
only cited the most conspicuous. 

X Q. 14. Do you consider that the full-sized McCormick mower 
In question has the same rocking motion of the finger bar as the 
Graham machine ? , 

A. No; I do not; but, on the other hand, I consider it has the 
rising-and-falling motion of Zug and Ball and Dodge and McCor- 
mick. 


e 
Redirect examination by Mr. Orrie.p: 

R. D.Q. 1. In reply to cross-Q. 1 you say you were the expert for 
this complainant under the same patent in another case, decided by 
Judge Blodgett; will you please look at the model now shown you 
and which I now offer in evidence as marked, Sprague model No. 1, 
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and state whether you ever saw it before and under what circum- 
stances. 

714 A. On examining said model, I recollect having seen it in 
the case referred to in the question, in which case it was used 

to illustrate the infringing machine of the defendants. 

R. D. Q. 2. Whatever testimony, then, you gave in that case was 
given, either directly or indirectly, in reference to the infringements 
or identity of mowing machines constructed like the Sprague Model 
Exhibit with the Graham 1868 patent? 

A. Yes; such was the character of ny testimony. 

DAVID J. POWERS. 

The examination was here} adjourned until Monday morning at 
9.30 o'clock. 


15 Avaust 11, 1879. 


The parties met pursuant to adjournment. 
Present: The same as before. 


~] 


And the defendants’ counsel calls Mr. Wu. R. BAKER as a witness, 
who, being duly sworn to testify the truth, the whole truth, and 
nothing but the truth in said cause, deposes as follows in answer to 
questions by Mr. Orrie.p: : 


Q. 1. What is your name, age, residence, and occupation ? 

A. William R. Baker; age, 57; residence, Chicago, Illinois, and 
my occupation is that of foreman of the works of the defendants. 

Q. 2. How long have you held that position and for how long have 
you been connected with the business of the defendants ? 

A. I have been connected as foreman since 1866, in the fall, and 
since 1857 and previous to 1866 I was connected with the sale of 
the defendants’ reapers at St. Louis, Missouri. I sold all kinds of 
machines the defendants were making at that time in connection 
with J. D. McCormick, excepting in the years 1864 & 1865, when I 
knew about the machines, but was not selling any. 

Q. 3. During your 22 years’ experience as salesman and foreman 
for the defendants have you or have you not made yourself per- 
fectly familiar with the construction and operation of the different 
kinds of reaping, mowing, and harvesting machinery manufactured 
and sold by the defendants? 

A. I have made myself familiar with them. 

Q. 4. Has your experience, to a more or less extent during 

716 ‘this time, made you familiar with the construction and oper- 

ation of harvesting machinery other than that manufactured 

by the defendants? And please state briefly your experience or 
familiarity. 

A. My experience has made me familiar with several kinds of 
reaping machines other than those manufactured by the defendants, 
having visited many fairs and attended many field trials. 

Q. 5. Please state what experience, if any, in the examination of 
patented machinery and the letters patent relating to such machin- 
ery, and, briefly, what experience, if any, you have had in the con- 
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struction of harvesting machinery in accordance with the plans 
and specifications of letters patent, and more particularly what ex- 
perience vou have had in the construction of models of harvesting 
machinery in accordance with the plans and specifications of letters 
patent and without other assistance than such plans and specifica- 
tions. 

A. As inventor and designer and draughtsman I have had ocea- 
sion to examine patented machinery and the letters patent in order 
to -void constructing our machines so that they should contain any 
devices patented by others. I have made several models from draw- 
ings furnished by the Patent Office—drawings, together with the 
specifications, of harvesting machinery. 

(). 6. Please examine the Defendants’ Exhibit Model Ball Ma- 
chine and state what it represents and who made it? 

A. As far as it is complete it represents the Ohio Ball machine, 

and I made it from certified drawings of the patent to E. Ball, 


’ 


a 


717 but not of October 18, 1859, No. 25797, but by consent of 
complainant's counsel | will make it contorm, so far as the 
model goes, to the plans and specifications of that patent. This 
model was made from a patent to Ball that I do not see offered in 
evidence. 
The comp’t’s counsel present consents to the said model being 
altered as suggested by the witness in his last answer above. 


©. 7. Please look at Defendants’ Exhibit Graham Model, Patent of 
1867, and state what it represents and who made it. 

a. represents the Graham of 1867, so far as 1t goes, and I made 
it from drawings and sp cifications of the Graham patent of July 25, 
1867, and I consider it a correct representation of the parts shown. 

(). S. With reference to the parts shown in this model, could or 
could not an ordinarily skillful mechanic construct such parts solely 
from the drawings and specifications of the Graham 1867 patent? 

A. I think any one who understands drawings could readily Coli- 
struet such model, as the parts are plainly shown in the drawings. 


: 
‘ 


mean the parts iis repr Sent d by this mod I 
(). 9. Have you examined the full-sized McCormick mower tntro- 
duced in evidence in this case? 
\ | have. 
(J. 10. When, to your knowledge, as there shown, were machines 
first sold in the market in this country? I mean this full- 
715 = sized McCormick mower. 
A. I saw them on sale in 1866, about the month of June: 
in the month of June, [ should state. 


Counsel for the complainants object to the foregoing question LO 
and the anoswer thereto, and Lo any other questions or answers to or 
by this witness, the object of which mav be to show a prior use or 
invention of the improvement secured by the first & 2d claims of 
the Graham patent No. 74342, for want of a sufficient allegation in 
the answer to support such evidence. 

Defendants’ counsel here states that, as far as he is now informed, 
there is to be no evidence as to prior use, except as to the building 
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and sale of the full-sized McCormick mower last enquired of by the 
defendants themselves, and that if objection is made to this he here 
gives notice that at the earliest date practicable he will ask leave of 
the court to amend the answer by setting forth the names of the wit- 
nesses who are here examined and who are conversant with such 


use. 
719 Cross-examination by EpHrAtim BANNING: 


X Q. 1. State which drawings of the Graham patent of 1867 you 
made this model from, marked Def’ts’ Exhibit Model Graham 1867 
Patent. 

A. Lanswer that I had both of them—the one attached to the 
patent exhibit and the one marked Defendants’ Exhibit Tracing 
Drawing of Patent No. 67041. 

X Q. 2. Are mechanies of ordinary skill generally able to read 
and understand complicated drawings, such as these mentioned in 
your answer above or such as are usually shown in_ harvester 
patents ? 

A. I think that would depend on what you mean by ordinary 
skill. I say thata man who can read drawings at all can read 
these. 

X Q. 3. By “mechanics or ordinary skill,” in my question, | meant 
such mechanics as are engaged generally in the manufacture of 
reaping and mowing machines and who have that skill in their 
work usually required of manufacturers of such machines. Could 
mechanics thus skillful in their werk read and understand the kind 

drawings referred to in my question above? 

A. Mechanics who are sufficiently skilled to qualify them to be- 
come foremen in shops where such machines are manufactured 

would be competent to read the drawings referred to. Yes; 
7193 the drawings alone of the Graham they are so plain—I mean 
so far the parts shown in the model are concerned. 

X Q. 4. Would mechanies thus skillful be generally able to read 
aud understand such drawings as are usually shown in harvester 
patents so as to enable them to manufacture any particular machine 
shown without reference to the specifications ? 

A. Patent Office drawings are some times incomplete, in so far as 
the completed machine in connection with which they are to be 
used is conce rned, representing only ae parts des igned to be 
covered by the patent, in which case it would be difficult to under- 
stand them without the specifications, by ordinary mechanics or 
any one. 

X Q. 5. Does the specifications of the Graham patent of July 23, 
1867, say anything whatever about a swivel-joint connection ora 
connection such as that shown in the Defendants’ Exhibit Model 
Graham Patent, 1867, between the rear end of the draft rod and the 
shoe. 

A. I don’t see a description only by implication in these words: 
“The invention has for its object the free passage of the finger bar 
over the ground and the perfect moving of the former to sibel 
itself to the inequalities of surface over which it may pass.” 
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X Q. 6. In your opinion, there can be no possible question that 
the joint connecting the draft rod to the shoe, as constructed 
720 in the model last referred to, is clearly shown in the drawings 
of Graham’s patent of July 25, 1867? 
A. In my opinion it is clearly shown. 
X Q. 7. You never saw machines like the full-size mower offered 
in evidence in this case before 1866? 
A. I do not recollect that I ever did; I first saw them at St. Louis, 
where I was in business. 


WM. R. BAKER. 


721 The defendants’ counsel then calls Mr. Winit1am JoHN 

HANNA as a witness, who, being duly sworn to testify the 
truth, the whole truth, and nothing but the truth in said cause, 
deposes as follows in answer to questions by Mr. Orrie.Lp: 


Q. 1. State your name, age, residence, and occupation. 

A. William John Hanna; age, of full age; Chicago, Llinois; clerk 
for the defendants. 

Q. 2. How long have you been in their employ ‘ 
A. Continuously from the year 1549 to 1874 and subsequently 
during the past 15 months. 

(. 3. Have you been familiar with the different styles of reaping, 
mowing, and harvesting machinery manufactured by the defend- 
ants during your connection with them ? 
A. I have been familiar 
(). 4. Have you examined the full-sized Defendants’ Exhibit Me- 
Cormick Mower in evidence in this case ? 

A. I have examined it. 

Q. 5. State when, to your knowledge, machines constructed iden- 
tically like this full-sized mower exhibit were first manufactured by 
the defendants. 

A. The first machine of the style referred to was manufactured 
by the defendants in the year 1865. 


. 


; 


722 Counsel for the complainant here makes the same objec- 

tion as that noted to question 10 and answer to Mr. Baker’s 
deposition, just preceding this. 

Defendants’ counsel makes the same reply 


Q. 6. How many machines like this full-sized Exhibit McCormick 
Mower were manufactured by the defendants in 18657 

A. I can positively speak of one, because I operated it, and I 
think there was probably a second one. 

(). 7. Where was this machine that you operated? Give the 
circumstances. 

A. Another party and myself worked it on the outskirts of North 
Chicago on a farm called the Lill farm, and not far from the present 
Northwestern Theological Seminary of Chicago. We took it out 
on the same day with one of the regular 1865 mowers, as built and 
sold that year, and gave both machines a thorough test to ascertain 
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the advantages of the newer machines. We also had a dynamometer 
to test the draft of each. 

Q. 8. Was this an open, public trial on that farm, where any per- 
son could see it that might desire? 

A. Yes; there was nothing secret about —, and one or two parties, 
strangers to me, were prese nt, one of whom was operating an entirely 
different mower from either of our two. 

Q. 9. What time of the year was this? 

A. It must h ave been in the month of September, and I 
723 ~—Ss fix on that month because harvest was over, while it was the 
only month in which I had leisure to be away from the 

office. 

Q. 10. What means have you and why do you testify as to this 
machine — like the full-sized machine exhibit being built by the de- 
fendants in the year 1865? 

A. My mind and memory are clear as to the date from the fact 
that 1865 was the first year in which def ofend: ants built mowing ma- 
chines as distinct from reaping machines. In that year they “built 
what was called the Hubbard machine on a royalty, and also a few 
machines of the defendants’ own construction and invention ; the 
latter class of machine was a noted failure, and the defendants, 
being desirous of manufacturing a mower whol ly of their own in- 
vention and construction, which would be successful in its operation, 
this machine as represented in the exhibit was got up and tested as 

a preparation for the succeeding year’s manufacture. I am further 
confirmed in my recollection as to that date, it being the year in 
which one of the partners of the firm died and the year in which 
the rebellion was brought to an end. Our books also show that in 
1868 we built none of the Hubbard machines nor any of the ma- 
chines I characterise as a failure above, but did build 5,004 of the 
mowers similar to that marked Exhibit Full-Sized McCormick 
Mower. 

724 Cross-examination by Mr. BANNING: 

X Q.1. When did the defendants first put these machines like 
the full-sized mower in question on.the market, and how long did 
they continue to manufacture them ? 

A. They first put them on the market in 1866, and continued the 
manufacture of the same with more or less variations until 1874. 

X Q. 2. As I understand you, nothing was done in reference to 
this mac hine j in 1865 except to experiment with it and test its prac- 
ticability ; is this correct ? 

A. No; it is not correct, for after sufficiently testing it in the fall 
of 1865 its manufacture was forthwith proceeded with, the manu- 
facturing being mainly done in the winter months. 

X Q. 3. W hen did the defendants commence the manufacture of 
the machines represe nted by this model marked Complainant’s Gra- 
ham Model No. 2. 

A. | am not an expert and never saw this model before. I am 
not aware the McCormicks ever built a machine like that. 
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Redirect examination : 

R. D. Q. 1. In what did your experiments with that machine on 
the Lill farm in September, 1865, consist ? 

A. We cut prairie grass; we cut the greater part of one day in my 

presence. ‘The difficulty that we wanted to overcomein making 
725. theexperiment was to get rid of the tendency in the defective 

McCormick machine above referred to to dip the guards and 
cutting apparatus into the ground. The new improved machine suc- 
cessfully carried the cutter bar and guards over all the undulations 
of the ground while cutting close and clean. We left the ground, 
concluding that we had just the machine we wanted, and within a 
few weeks thereafter the construction of the 6,004 machines was com- 
menced. 

WILLIAM J. HANNA. 

726 The defendants’ counsel here offers in evidence original 

assignment & agreement of W. B. & Cyrus A. Werden with 
Charles Colahan, dated Waukegan, Illinois, dated April 27, 1878, 
and the original assignment of Charles Colahan to C. H. & L. J. 
McCormick, two of the above defendants, said assignments convey- 
ing the respective interests of the assignees in letters patent num- 
bered No. 67041, issued to A. B. Graham July 23, 1867, marked 
Defendants’ Exhibit Assignment Colahan and Defendants’ Exhibit 
Assignment Werden. 

Complainants’ counsel objects to both of the foregoing assign- 
ment exhibits as incompetent, but admits the due execution thereof 
by the parties therein named and states that said W. b. & Cyrus A. 
Werden at no time had the right, power, or authority to convey to 
the said Charles Colahan any right to the said letters patent owned 
by A. B. Graham. 


727 Uwnirep Srates or AMERICA, ae 
. : : . , ‘ > SS. 
Northern District of Illinois, § 


[, John H. Whipple, a notary public within and for the county of 
Cook and State of Illinois, residing at Chicago, in said State and 
district, do hereby certify that the foregoing deposition of David J. 
Powers, William R. Baker, and William John Hanna were taken 
by and before me, pursuant to stipulation annexed, on the 6th, 8th, 
9th, and llth days of August, 1879. at the office of Offield & Towle, 
in Chicago; that each of the said witnesses was by me duly sworn to 
testify the truth, the whole truth, and nothing but the truth in said 
cause, and his deposition was by me reduced to writing by questions 
and answers and read over to the witness and subscribed by him as 
and for his deposition in said cause in my presence and in the pres- 
ence of counsel for the respective parties, as appears noted on the 
foregoing manuscript pages. I further certify that the parties 
complainant and defendants were represented at the taking of the 
said depositions, the complainant by Mr. Ephraim Banning, of Ban- 
ning & Banning, and the defendants by Mr. Chas. K. Offield, of 
Offield & Towle. 
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In testimony whereof I have hereunto set my official seal this 11th 


day of August, A. D. 1879. 
[seat.] JOHN H. WHIPPLE, 


Notary Public. 
(Endorsed :) Filed Sept. 3, 1879. W. H. Bradley, cl’k. 
728 United States Circuit Court, Northern District of Illinois. 
Huey Grauam vs. Cyrus H. McCormick e¢ al. 


At Chicago, in said northern district of Illinois, October 8th, 1879, 
at the office of Offield & Towle, room 15, McCormick block, before 
me, John Whipple, a notary public. 

Present: On behalf of the defendants, Mr. Charles K. Offield ; on 
behalf of the complainant, Mr. Ephraim Banning. 


Defendants’ counsel calls Mr. Witt1AmM B. WorDEN as a witness, 
who, being duly sworn, testifies as follows: 


By Mr. OFFIELD: 


Q. 1. State, if you please, your name, age, residence, and occupa- 
tion. 

A. My name is William B. Worden; my age is 56; residence, 
Waukegan, Illinois; occupation, merchant. 

Q. 2. How long have you lived in Waukegan ? 

A. 29 years. 

Q. 3. Do you know Alvero B. Graham, of Waukegan, and how 
long have you known him? 

A. I do know him; I should say 20 years, more or less. 

Q. 4. Did you ever enter into a contract with Alvero B. Graham 
in relation to the manufacture of mowers under a prospective or 
pending application for letters patent on the same ? 

A. Yes, sir. 
729 Q. 5. What was the date of such contract, if you remem- 
ber ? 

A. I should answer the fall of 1865. 

Q. 6. Look at the contract now shown you and state if that is the 
contract you have just testified concerning. 

A. Yes, sir; [ should say it was. | 

Q. 7. Down to August, 1869, had you had any further or different 
contract with Alvero B. Graham in relation to the manufacture of 
his mowers than the one you have just identified ? 


Objected to as irrelevant and incompetent. 

A. We made an agreement with him or let him a contract to build 
machines under and by virtue of this agreement; it was himself 
and another man; there was no other agreement. 

Defendants’ counsel offers the contract in evidence referred to in 
question 6 and requests the notary to identify it with the record by 
marking 1t Contract Exhibit Wm. B. Worden, it being agreed that 
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a copy thereof, to be made by the notary, may be attached hereto, to 
be used in place of the original. 


Q. 8. Mr. Graham, in a deposition in this case, in reply to X Q. 
119, has stated that they, referring to you and Cyrus A. Worden, did 
not carry out this contract and refused to carry it out; is that so or 
not ? . 

A. No, sir. 

(). 9. State why there was not an actual written and recorded 
assignment to you of an interest in Graham’s February 11th, 1868, 
patent, as is contemplated by the terms and - provisions of this con- 
tract. 

A. I don’t know that 1 can make a definite or explicit answer of 
the reason why we didn’t; I should say that we relied on the con- 

tract itself. 
730 Q. 10. Mr. Graham, in speaking of the 1868 patent, in an- 
swer to X Q. 120, states that your refusal to build the 100 
machines is the reason why he didn’t assign you an interest in this 
patent, and that you never asked him for an assignment. Is that 
statement correct? 

A. No, sit : 

©. 11. In the same answer Mr. Graham states: The subject was 
never mentioned between us; they have never to this day asked me 
for an assignment. Is this statement true? 

A. No, sir. 

Q. 12. Briefly, what are the facts in regard to the assignment of 
the 1868 patent? 

A. I have no recollection that I know that there was one now. 
” Q. 13. What I mean is, the facts in regard to any attempts you 
ever made to get such an assignment? 

A. I think in the summer of 1869 we discovered what we thought 
to be an intention to abandon our work or business, whichever is the 
best word, in order to lecate the business under the patents at another 
location. We had a conversation—I might say conversations, there 
was more than one—with him in regard to the patents and he said 
that the patents were not assigned to us and never would be, and 
that our contract with him wa’n’t worth a God-damned cent. | 
think that covers the conversation that we had—the brief of it 
there were more words; that was the substance of It. 

(. 14. So far as you are concerned, is or is not the contract exhibit 
in full force to-day? 

Objected to as not calling for a statement of fact but for a conclu- 
sion of law. 


A. We think it is. 
731 Q. 15. Have you ever done or committed any acts upon 
your part to abrogate this contract ? 


Same objection. 


A. No, sir. 
Q. 16. Did you know at the time you entered this contract,in No- 
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vember, 1865, of Mr. Graham’s having built any mowers under his 
prospective patent, in 1864, with Mr. Cleveland? 

A. Yes, sir; I don’t want to swear to the date. I know that he 
built some machines with Mr. Cleveland. 

Q.17. What, if anything, did Mr. Alvero B. Graham say to you 
at the time you made this contract, in Nov., 1865, in relation to the 
successful character of the mowers which he and Mr. Cleveland had 
built ? 

A. He said he had the best machine that ever was made; that 
they had not been fully a success, and the reason why was that Mr. 
Cleveland wouldn’t allow him his own way in the construction and 
would not furnish him money & means. That is the substance of 
his reasons for that failure—I mean the failure of the machines to 
operate well—the reason they were not fully a success. 

Q. 18. What did Graham claim himself about the machines built 
by him & Cleveland being practical working machines ? 

A. He didn’t claim that they were a success—that they were 
complete. The reason was that Mr. Cleveland wouldn’t furnish 
them sufficiently. 

Counsel for the complainant objects to any orall parts of the fore- 
going testimony offered for the purpose of showing that Wm. B. & 
Cyrus A. Worden now have or claim an interest in the patent sued 
on in this case. 


32  Cross-examination by Mr. BANNING: 


X Q. 1. You are not on friendly terms with A. B. Graham, are 
you? 

A. For anything | know, sir, with the exception of business diffi- 
culties; no other difficulties. 

X Q. 2. Is there not litigation now between you in relation to the 
contract of Nov. 25, 1865, offered in evidence, as well as other mat- 
ters? If so, state briefly the facts regarding such litigation. 

A. Mr. Graham has sued us. I have not seen his allegations and 
do not know what his charges or claims are. 

X Q. 3. Do you not knowor have you not been informed by your 
counsel that that litigation relates to the contracts between you and 
Graham referred to above? 


That part of the question which refers to knowledge of the witness 
obtained by information is objected to as incompetent. 


A. I have been informed that it related to our business relations 
in regard to the manufacture of mowers. 

X Q. 4. Who informed you of that? 

A. My counsel. 

X Q. 5. Did he not also show you or read to you a copy of the 
bill filed by Mr. Graham in that case ? 

A. No, sIr. 

X Q. 6. Did he not tell you in effect that the bill claimed that 
the contract of Nov. 25, 1865, was at an end, and that neither vou 
nor Cyrus A. Worden had any interest in any of the patents of Mr. 
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Graham, and prayed, among other things, that both of you might 
be enjoined from claiming or asserting any title to any of such pat- 
ents or any interest therein ? 

A. I don’t think he has. 

X Q. 7. How long since you have been served with process in 

that case? 
7939 A. About two weeks, [ should think. I wouldn’t say ex- 
actly. It may be longer. 

X Q. 8. Have you not given your counsel information on which 
to draw your answer in that case? 

A. No, sir; not fully. | 

X Q. 9. Do you state now on your oath that you do not know 
what that litigation is about ? 

A. No,sir; I don’t state any such thing. I have stated to a former 
question that I knew it related to our business relations about ma- 
chines. 

X Q.10. Do you mean by “business relations,” in your last 
answer, the contracts made with Graham or the other business con- 
nected with the manufacture and sale of machines? 

A. I answer that I mean the business taken as a whole—the con; 
tracts & patents and the manufacture and sale of machines. | 

X Q. 11. Did Mr. Graham ever commence any other suit against 
you and Cyrus A. Worden in relation to these same matters; «, if 
so, when & where? 

A. Yes, sir; once. I can’t give the time. I would say 1870 or 
1871. I think it was at Waukegan; there was no trial. I under- 
stood the papers were all burnt up in the Chicago fire. | 

X Q.12. You say that in 1869 you had a conversation with 
Graham, in which he said that the patents were not assigned to you) 
and never would be, and that your contract with him was not worth) 
anything. State all that was said in that conversation or others in 
reference to any of the matters between you and him. 

A. My answer to the question on the direct examination, I think, 
covers the substance of our conversations had along at these times.| 

I don’t think I could make it any more explicit than I bhave.| 
734 X Q. 13. Did you, either of you, ask Mr. Graham for an as-} 

slignment under the patents sued on in this case in either of| 
these conversations? 

A. Yes, sir. 

X Q. 14. Well, what did he say? 

A. He said he wouldn’t do it. | 

X Q. 15. When did you quit manufacturing these mowing ma- 
chines ? 

A. At the time that Mr. Graham left, and we had some machines | 
in the course of construction, and we finished them after that as well | 
as we could. I couldn’t state the time. | 

X Q. 16. How long since you have been engaged in the manu- 
facture of these machines, according to the best of your recollec- | 
tion ? | 

A. We have built no new ones since Mr. Graham left, but have 
furnished repairs and made some improvements on machines that 
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we had on hand when he went away. We have got stock on hand 
yet, I might say. We have got parts and one or two whole ma- 
chines on hand now, or more than one or two. 

X Q. 17. When did you sell out your shops at Waukegan ? 

A. I think it was the winter of 1871-1872. 

X Q. 18. Have you had any shops or facility for work of that kind 
since that time? 

A. No, sir; we hired our work done 
yleces. 

X Q. 19. Have you ever granted any shop rights or licenses, or 
made any settlement under any of the Graham patents; if so, when 
and what? 

A. Yes, sir; sold one shop right to Mr. Colahan for $50. 

X Q. 20. State whom Mr. Colahan said he was representing and 
all that was said between you and him in reference to his purchase 
of such shop right. 


Objected to as irrelevant and incompetent. 


repairing and additional 


A. He said he represented himself—wanted it for his own use; 
that is what he said. I told him that we couldn't sell Mr. 
735 Graham’s right or part. That is the substance of it. Mr. 
Colahan said that he carried on a little shop for experiment- 

ing in Cleveland and wanted to us- it in Cleveland. 

X Q. 21. Did he ask or did you tell him how long since you had 
been engaged in the manufacture of machines, or anything about 
the contract referred to above? State fully all that was said in ref- 
erence to any of these matters. 

Objected to as incompetent, irrelevant, and not cross-examination, 
and complainant’s counsel is here notified that in examining this 
witness upon the subject-matter embodied in the last question he 
by such examination makes him his own witness, and will not be 
permitted to contradict, explain, or deny the testimony he thus 
calls forth, either in this or collateral issues which may be pending 
in regard to the same. ” 


A. I think I gave Mr. Colahan a brief history—a statement of 
our machine manufacturing. I think I showed him a copy or the 
original patents which I had and a copy of Graham’s contract 
with us. 

X Q. 22. Who conducted the correspondence with Graham’s solic- 
itor in reference to the proceedings in the Patent Office in obtaining 
the patent in suit, as well as the one issued July 23, 1867, after the 
making of your contract with Mr. Graham ? ; 

A. I did. It may be possible that my brother did some, but I 
don’t think he did. I think I did it all. 

X Q. 25. Did you ever see Mr. Renwick personally in reference to 
the applications or proceedings in the Patent Office; if so, when and 
how often? 

A. I saw him personally about every application, I think, 
736 and sometimes more than once. 
X Q. 24. Did or did not Mr. Renwick, in any of these per- 
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sonal interviews, or otherwise, advise the withdrawal of any of the 
claims or parts of the invention embraced in the first application 
filed by Munn & Co., and the insertion of claims embracing such 
invention or inventions in the new or second application filed by 
Graham on which the patent in suit was issued ? 


Objected to as incompetent and irrelevant & not cross-exaimina- 
tion. 


A. I can’t remember, sir. 

X Q. 25. Have you now in your possession any letter or copies of 
letters to or from Munn & Co. or Renwick in reference to either of 
Graham’s applications; and, if so, will you produce them and make 
them a part of the record in this case? 

A. I decline to answer that. 


W. B. WERDEN. 


Defendants’ counsel calls Mr. Cyrus A. WERDEN, as witness, who 
being duly sworn, testified as follows in answer to questions by Mr. 
OFFIELD: 


Q. 1. State, if you please, your name, age, residence, and occupp- 
tion. 
A. Cyrus A. Werden; age, 55; Waukegan, Ills.; mechanic prp 
fessionally. 
Q. 2. How long have you lived in Waukegan? 
Kleven years this fall. 
Q. 3. Are you the Cyrus A. Werden mentioned in this contra¢t 
exhibit mentioned in this evidence ? 
A. Yes, sir. 
Q. 4. Are you a brother to Wm. B. Werden, associated with you 
in that contract ? 
737 A. Yes, sir. 
Q. 5. Do you know Alvaro B. Graham, the other party fo 
that contract, & how long have you known him ? 
A. Ido. I have known him 12 or 13 years since I first saw him. 
Q. 6. State whether or not you and your brother have fulfilled 
and lived up to the terms and conditions of that contract in eveny 
respect, so far as It lay In your power, since the date of its execution 
down to the present day. 


Objected to as incompetent « irrelevant. 


A. We believe we have. 

. 7. Do you know why Alvaro B. Graham has never formal! 
executed to you an assignment of your certain interest in his F ell. 
ruary 11, 1868, patent, as contemplated by that contract? 

A. I do not. 

(. 8. Is there any reason why he should not do so, as far as you 
are concerned ? | 

A. No, sir. | 

Q. 9. State whether or not you and Wm. B. Werden now own an 
undivided interest in that February 11, 1868, patent. | 
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(Objected to as not calling for a statement of fact, but for a con- 
clusion of law.) 

A. We do, under the terms of that contract. 

Cross-examination by Mr. BANNING: 

X Q.1. Were you in partnership with Wm. B. Werden in 1869? 

A. Yes, sir. 

X Q. 2. Who had principal charge of the business, so far as related 
to the Graham mowing-machine matter? 


A. My brother had. 
X Q. 3. You have not manufactured any machines since 186 


A. No new machines. 
X Q. 4. As I understand, you and your brother only claim 
738 an interest in the patent sued on in this case by virtue of the 
contract exhibit, Nov. 25, 1865? 
A. That is all we rely upon—the contract ; and the patent of 1868 


was assigned. 
A. WERDEN. 


GQ? 


Examination adjourned until to-morrow morning at 10 o’clock 
ad. MM. 


OcToBER 9, 1879. 


Parties met pursuant to adjournment. 
Parties same as before. 


Defendants’ counsel calls Mr. Ricuarp W. Dooty as witness, 
who, being duly sworn, testifies as follows in answer to questions 
by Mr. OFrriELD: 

Q.1. State, if you please, your name, age, residence, and occupa- 
tion. 

A. Richard W. Dooly; age, 65, past, in August last; residence, 
town of Benton, Lake county; farmer. 

Q. 2. How long have you lived on the same farm in the town of 
Benton, Lake county, Illinois ? 

A. I came in there the 2d day of April, 1841, and that has been 
my —— ever since. 

Q. 8. Do you know Alvaro B. Graham, formerly of Waukegan, 
and wi long have you known him ? 

A. Well, I knew him since 1863 or 1864. 

Q. 4. How did you happen to become acquainted with him? 

A. Well, in this machine purchased of him about the date above. 
I don’t think I knew him before that. 

Q. 5. What kind of a maehine was it that you bought of him ; 
what was it to be used for? 

A. Well, we called it a combined reaper and mower for the cut- 
ting of grass or grain—one or both. 

Q. 6. What year or for what harvest did you buy this m: ic *hine of 

Graham, and how do you fix any date you may give 
739 A. The best of my belief is that | bought it for id grass 
& grain of the season of 1863, but I wouldn’t be positive. 
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Q. 7. How did you happen to buy this machine of Mr. Graham ; 
what called your attention to the machine in 1863 ? 

A. Well, they were manufactured then in Waukegan—what we 
called a home manufacture, and it appears to me that | came across 
Mr. Graham and he told me that he had used one of them the year 
before for his own purpose—cutting grass. 

Q. 8. What price did Mr. Graham ask you, and what price did 
you agree to pay him for this mower you bought of him for the 
harvest of 1863 ? 

A. I think $125, to the best of my recollection, when perfect ; this 
was to be paid on the satisfactory running of the machine—that is, 
understand, warranted to vive satisfaction. 

q. 9. Did you pay that $125 or any part of it; and, if so, when? 

A. I paid either $75 or $80 for it that same fall. I couldn’t be 
sure what time. 

10. How much grass did you cut with that machine on your 
farm during the summer or harvest of 1863 ? 

A. I must have cut, in grass or grain, 100 acres or over. I don’t 
recollect exactly ; the first year I bought it. 

(. 11. Did you have or use any other mower during the year 
1863 for cutting your grass or grain ? 

A. No. 

©. 12. How did the machine run or work in 1868, as to satis+ 
factorily or successfully cutting your grass or grain ? 

A. Well, we had to have a team on the road about all the time 
for repairs; when it kept together it done well. 

(). 13. State whether or not there was any trouble or you experi- 
enced any difficulty in the working of the machine in the harvest 

of 1863, so far as the movement of the sickle bar over the 
740 ground was concerned, and so far as the mechanism or con- 

nections of this finger beam to the main frame was con- 
cerned ? 

A. The sickle bar, I think, went verv well, unless the sickle 
breaking. I don’t recollect of any; unless breaks occurred they 
run well, 

14. What was the cause of any of the breakings of that 1863 
machine ? 

A. One cause was the caster wheel was wrong; could get no 
beain to hold it, owing to the caster wheel not having the proper 


). 15. How long did you use that 1863 machine ? 
A. ‘That one season—same season. 

(). 16. What machine did vou use the next season—1864 ? 

A. One got up by the same men—claimed to be an improvement 
on the first—got up by Graham & Porter, the men that got up the 
first. 

Q. 17. Did you ever know of Mr. Graham and a party by the 
name of Cleveland getting up these machines? 

A. Yes; the same, Graham & Cleveland. 

Q. 18. When did they get up the machines? 


41—379 
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A. Well, I couldn’t say what time; the Porter Brothers gave it 
up and Cleveland took it. a 

Q. 19. How much grass did you cut, and grain, in the harvest of 
1864, with the machine you got of Graham in 1864—the improved? 

A. I couldn't answer thet question, for the reason that it failed so 
badly I gave it up. I laid it one side at the time and bought another 
machine. 

Q. 20. What do you mean when you say it failed badly? 

A. There was so many breakages that hindered too much and I 
gave it up. 

Q. 21. How did the machine do its work in mowing or cutting 

grass, when it ran without breaking or in good order, in the 
741 harvest of 1864? I mean the machines you bought of 
Graham. 

A. It done very well. 

Q. 22. How much grass did you cut with that machine you bought 
of Graham in 1864, at any one time in 1864, without the machine 
breaking or getting out of order? 

A. I couldn’t tell you anything about it. I think very little. 

Q. 23. How much grass did you cut in 1863, at any one time, 
without the machine breaking? 

A. That I couldn’t tell. 

Q. 24. What machine was it you bought in 1864 other than 
Graham’s? 

A. Bought the Ball. 

Q. 25. Did you use the Graham machine for cutting grass or 
grain any in 1864 after you bought the Ball machine? 

A. I think not. 

Q. 26. What is your best judgment as to the number of acres of 
grass or grain you cut in 1864 with the Graham machine? Ap- 
proximate it. 

A. I couldn’t tell you. I cut but very little. 

Q. 27. How did the finger beam work, in the 1864 harvest, of the 
Graham machine, as to passing freely over the surface of the ground? 

A. I think about the same as the first; I didn’t notice any differ- 
ence; in fact, I forget whether there was any difference, it is so long 
since. 

Q. 28. Was there any difficulty as to the working of any of the 
connections which joined the cutter bar to the main frame in that 
1864 machine? 

A. I don’t reco}lect of any. 

Q. 29. Whatever breaking or defect there then was in the 1864 
machine was confined to some other part of the machine, as I un- 

derstand you, besides the finger beam and its connections 
742 to the main frame; is that right? 
A. I can’t understand that question. I couldn’t answer 
you. 

Q. 30. Do you recollect the finger beam and how it was connected 
with the main frame of the 1864 machine ? 

A. Yes; I think I do. 

Q. 31. Well, what I wish to know is whether you had any trouble 
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in 1864 in the Graham machine with that finger beam or any of its 
connections with the main frame breaking or not working right, or 
whether the breaking you spoke of occurred in the cogs or gearing 
or some other part of the machine? 

A. Well, I stated before to you that the breaking is what caused 
me to lay it by—bursting gear wheels in the body of the machine 
and breaking sickles. 

Q. 52. In 1863 did any of your neighbors or acquaintances buy 
any mowers or machines of Mr. Graham for the harvest of that year 
like you bought; and, if so, who? 

A. Mr. Minskey, I guess. 

Q. 33. Do you know of your own knowledge whether Mr. Min- 
skey bought and used a machine like yours of Mr. Graham in 1863? 

A. I know he used one; as to his buying | know nothing about. 

Q. 34. Has Mr. Graham ever talked with you In regard to your 
testifying for him as to that machine you bought of him upon the 
farm in 1863 and 1864? 

A. No, sir; he hasn't. 

Q. 35. Has he with any other party everseen you and talked with 
you about the machines, either the one you bought of him in 1863 
or in 1864? 

A. Yes; he has been out there with another party looking at those 
things and overhauliug some of the old machinery. 

Q.36. Did you keep the machines which you bought of Mr. 
743 Graham in 1868 and 1864, and have you got them in your 
possession now ? 

A. I kept them, but they are not together now. 

Q. 37. When was it Mr. Graham and the other party was out to 
your farm looking at those old machines? 

A. Ishould think the latter part of August or the fore part of 
September—I wouldn’t be certain as to the time—1879. 

Q. 38. Who was the other party with Mr. Graham ? 

A. This gentleman here (pointing to Mr. Banning). 

Q. 39. Did Mr. Graham take away with him any part of this old 
machine when he was there, in August or September last ? 

A. Yes. 

Q. 40. What, in your opinion, was the cause of any breakages 
which occurred in any part of that 1864 machine? 

A. I could not state. 


Cross-examination by Mr. BANNING: 


X Q.1. Where were you born, Mr. Dooly? 
. A. I was born in Ireland. 
X Q. 2. How long have you lived in this country and how long 


have you been a practical farmer? 

A. I have lived in this country since 1836; been a farmer about 
ov years. 

X Q. 3. Are you well acquainted with the practical operation of 
mowing machines ? 

A. About as well as the general run of them. 
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X Q. 4. How many reapers or mowers have you used in practical 
farming ? 

A. I have used those of Graham & Porter’s manufacture, the Ball, 
the Johnson, and the Bucke ye some. Graham’s was the first ] used 
on my farm, with the exception of one that I had tried before, the 
first of my own buying—that is,I hired them before that & worked 

them ; have used them ever since. 
744 X Q. 5. Did Graham tell you or claim to you that the 
second machine which you got from him, or Porter's, was 
beiter than the first, or an improvement upon it? 

A. The object was to have a better one than the first. How could 
he tell me anything about it until I had tried it? It is natural for 
him to tell me it is better. I presume he has. 

X Q. 6. Do you consider that that second machine was a practical 
machine, or successful when put into actual work in the harvest ” 

A. Not at all successful. 

X Q. 7. Do you consider that the first machine was a successful 
one in the actual or ordinary work of the harvest field ? 

A. I think if it could keep itself together it would do very well— 
that is, not continually breaking and bursting. 

X Q. 8. But, taken as it was, do you consider that it was successful 
or not? 

A. How could I call it successful, as it was continually breaking ? 

X Q. 9. Then you consider it was not successful ? 

A. It would be if it could be kept together; that is what I claim. 

X Q. 10. How long did you use that first machine—l mean how 
many weeks? 

A. I used it to cut my grass and grain that season; we usually 
begin about the tenth of July and get through about the first of 
September, perhaps; it depends some on the weather. 

X Q. 11. Then you probably used it about 6 or 8 weeks ; is that 
correct ¢ 

A. Probably we did use it that long, unless some of the time it 
was under repairs. 

X Q. 12. How often was it repaired that season, as near as you 
recollect ? . | 

A. I couldn’t form any idea about that. 
745 X Q. 13. Was it only a few times or was it very often, or 
what is the fact, as near as you can now remember ? 

A. Very often. 

X Q. 14. Who repaired it? 

A. Generally Graham & Porters, with myself included; I had thé 
biggest part of the work. 

X Q. 15. Was Mr. Graham out there personally to see about the 
matter; if so, how often ? 

A. Always out there when sent for, if he were not elsewhere at- 
tending to a machine. 

X Q. 16. Was he there often or not in reference to repairs ? 

A. Yes; pretty often. 

X Q. 17. Did he make many changes or repairs on that first ma- 
chine or not? 
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A. I think repairs—a good many. 

X Q. 18. How many acres will] an average good machine cut In a 
day? 

A. That entirely depends on the ground, the grass, the team, the 
machine, and the man that drives it. 

X Q. 19. In ordinary work, how many acres do you cut now with 
other machines on the farm where those Graham machines were 
used ? 

A. That depends upon the ground and how early you start in the 
morning; probably 8 acres; you can do more if you try. 

X Q. 20. Look at this model now shown you, marked Defendants’ 
Exhibit Model Graham Patent, 1867, and state if there is any differ- 
ence between the machine it represents and the first one you used, 
as already stated. 


Objected to as incompetent, irrelevant, and not cross-examination, 


A. Itisso long since and I have forgotten those connections 

746 ~=exactly. That is a hard question for me to answer. This 

connection looks all right. ‘This connection of the draft rod 

to the shoe is a good deal like one of them, and | think the last 

one that was built, but I don’t think the forward end connection of 
this rod is. 

X Q. 21. Do you remember whether or not there was any diffi- 
culty in either of these machines occasioned by the enlarging of 
the hole in the rear piece of the main frame through which the 
piece designated K in the 1867 Graham patent was inserted or by 
the breaking of this piece in either of the machines you have re- 
ferred to? 

Objected to as incompetent, irrelevant, and not cross-examina- 
LION, 


A. I forget everything about it, and you are talking about the 
1867 patent. No, sir; I forget; if there is any such thing I know 
nothing about it. 

X Q. 22. Do you remember about Mr. Graham’s putting a boot 
leg into the hole into the rear piece of the main frame referred to 
in my last question ‘ 

A. No, sir. | 

X Q. 23. Why did you get the second machine; was not the first 
one still in good condition ? | 

A. No; nor the second one either—that is, I mean working con- 
dition. | 

X Q. 24. Why did you get the second machine ? | 

A. They thought of making an improvement on the first and 
furnished the second. 

X Q. 25. Did you pay for the second or was it simply in place of 
the first ? | 

A. They undertook to make the improvement on the first on- that 
coming winter or spring,and I paid them $75 or $80 before the im- 
provement was undertaken. ‘That was the first fall after I bought 
the first. 
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X Q. 26. Did they promise to make those improvements 
747 or furnish an improved machine before you paid the money 
or not? 

A. The machine was warranted to be made right in every respect 
for both grass and grain. 

X Q. 27. Is the amount named above all that you ever paid for 
those machines ? 

A. I think it was, except some for repairs when I couldn’t find 
some of the firm there and had to go elsewhere. 

X Q. 28. What time did you get the second machine spoken of? 

A. Well, if the date of the first is 1863, which I am not certain 
about, the second is 1864. 

X Q. 29. In what part of the year did you get the second ? 

A. Well, I suppose, about the commencement of haying—about 
the first of July or along there. 

X Q. 30. How long had you known Porter & Brothers before 
getting the first machine? 

A. Oh, I don’t know. I have known them from bovhood. I 
think I got acquainted with some of them in 1841 or 1842. 

X Q. 31. Did you consider them good, reliable men at the time 
you got that first machine? 

A. Yes. 

X Q. 32. So, when they said they would make the machine all 
right, if it was not so, you were willing to rely on their word ? 

A. Yes, so far as I knew; they would do the best they could. 

X Q. 33. Did you get the first machine from them, or whom did 
you get it from? 

A. I supposed I got it from Graham & Porters. I didn’t know 
one of them more than the other. They all worked together and 
talked together. 

X Q. 34. To which one did you pay the money mentioned 
748 above, if you remember? 
A. Yes; it was Ben. Porter. 

X Q. 35. Did Graham say anything to you before or at the time 
you got either of the machines, or afterwards, while you were using 
them, about his having made application or his intention to make 
application for a patent for his improvements? 

A. I think he has. I don’t mean to say for his improvements, but 
for his machine. 

X Q. 36. What did he say about getting a patent, if you remember, 
and how many times did he talk to you about it? 

A. If my recollection serves me right, he said he had made appli- 
cation for a patent or should have it if he had the money for it— 
something to that effect. 

X Q. 37. When did he tell you that, at the time you got the first 
machine? 

A. I couldn’t say what time, but it was talked of. I don’t know 
what time. 

X Q. 35. As I understand, you were to take the first machine, give 
it a fair trial in your harvest field, and, if it proved successfull, keep 
it, and pay for it; is that correct? 


~>» 


<j? 
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Objected to as not representing the statement of the witness. 


A. That was the intention; at least I thought so, and think so yet. 

X Q. 39. If it did not prove successful you were not to pay for it, 

but were to have the privilege of returning it or of having them 

make it complete or furnish you a complete and good machine; is 
that correct or not? 

A. Well, I supposed that to be the understanding, but there 

749 ~=wasn’tso much said —it. They warranted the machine; they 

endeavored to do so. 

X Q. 40. Did that first machine cause you any great amount of 
trouble or damage the season you were using it or not? 

A. Well, it was that much of damage to me as anything would be 
that would break down when you were in a hurry, and your man. 
I never kept any track of it; it was more of a hindrance than a 
damage. 

X Q. 41. How much did you pay for the Ball machine you bought 
at the time of laying the second Graham machine aside, as nentioned 
above ? 

—. $150. 


Redirect examination : 

R. D. Q. 1. That machine which you bought of Graham in 1864, 
and worked to some extent that year, worked well and successfuily 
when it ran without bursting and breaking, as you have described, 
didn’t it? 

A. Yes, sir. 

R. D. Q. 2. Was that machine which you bought of Graham in 
1864 ever altered or changed any in its construction after you 
bought it? 

A. I think not. 

R. D. Q. 3. After the year 1864, did either you or any person in 
your employ use this machine which you had bought of Graham in 
1864 for the purpose of cutting grass or grain upon your farm ? 

A. Yes. 

R. D. Q. 4. Who used it, and give all the facts and circumstances 
concerning its use, after 1864? 

A. A hired man I had; when we were out of hay to haul we fixed 
this up again, got it all in good order, and sent two teams to use it 

occasionally. 
700 R. D. Q. 5. During, what year did you use this machine 
which you got of Graham in 1864; for how many years did 
vou thus use it occasionally after the year 1864? 

A. I couldn’t tell the years exactly to 1866 or 1867 or 1868 ; some- 
where along there; I think I could tell if I were at home. 

R. D. Q. 6. Did yo. use it for more than one year after 1864? 

A. I might have used it for spells, when we were out of hay to 
haul, if it was in good order. 

R. D. Q. 7. Why did your hired man use this machine you bought 
of Graham in 1864 instead of the Ball machine? 
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A. He thought it run lighter and cut cleaner and better, and, 
using two, one of us had to use that and the other the Ball. 

R. D. Q. 8. After the vear 1864 how many acres of grass did your 
hired man ever cut with the machine you bought of Graham in 
1864 without the machine getting out of order or breaking or burst- 
ing, as you have described ? 

A. Well, I think, with very little repairs, he cut from 34 to 356 
acres one year. 

R. Q. D. 9. What year was that ? 

A. I couldn’t say exactly, but it was years after I got the Ball. 

R. Q. D. 10. What was your hired man’s name and when did he 
leave you ? 

A. James Fearson. I could not tell when he left. He worked 
for me nearly 7 years; he worked this machine pretty near all it 
was run. I should think he worked for me from 1864 or 1865 along 
for 7 years, but I couldn’t tell exactly. He is in that neighborhood 
now. 

R. Q. D. 11. Did he make the few repairs necessary on the Gra- 

ham machine while he cut the 36 acres? 
dol A. Well, Iforget whether there was much repairs or not, 
but what repairs there were done outside of the blacksmith 
shop he and I did together. 
RICHARD W. DOOLY, 


The Witness. 


7oO2 The defendants’ counsel then calls Mr. Hanson MINSKEY 
as a witness, who, being duly sworn to testify the truth, the 
whole truth, and nothing but the truth in said cause, deposes as fol- 


lows in answer to questions by Mr. OrrreLp: 


Q. State, if you please, your name, age, residence, and occupa- 
tion. 

A. Hanson Minskey ; age, 70 this month; residence, Waukegan, 
Illinois; no occupation at present; been farming up to this last 
spring. 

@. 2. Did vou own a farm a number of years ago, say between 
1860 & 1870, near Waukegan, Illinois? 

A. Yes. 

Q. Do you know Alvero B. Graham, formerly of Waukegan, IIli- 
nois, and when did you first become acquainted with him? 

A. I knew Graham, but did not know what his first name was; 
he was present here a little while ago. It was somewhere in the 
neighborhood of 1864 that I first became acquainted with him, but 
whether it was one year earlier or one year later I couldn’t say. 

Q. 4. Do you know Porter Brothers, of Waukegan, Illinois? 

A. Yes; they are brothers-in-law of mine. 

Q. 5. Do you know and recollect when Porter Brothers and Mr. 
Graham first entered into the manufacture of mowers and reapers 
at Waukegan, Illinois? 

A. I couldn’t say positively. 

Q. 6. What is it you can’t say positively ? 


ld 
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A. When they entered into partnership; I don’t know exactly 
the date. 
Q. 7. The first year that they were in partnership—I mean 
753 Graham and the Porter Brothers—did you ever buy of them 
one of the reapers and mowers first manufactured by them? 
A. I couldn't say whether it was the first or the second year, and 
I don’t know when it was that they commenced, but 1t was amongst 
the first that they manufactured that I bought of them. 
Q. 8. Do you know Mr. Dooley who has just given his testimony? 
d Yes, sir. < 
(. 9. Did you buy your machine of Graham and Porter Brothers 
at the same time he bought his? 
A. I do not know when he bought his. 
Q. 10. How much did you pay for this machine that you bought 
Craham and Porter brothers? 
A. lam not positive, but to the best of my re collection, $125. 


? 


Q. 11. Did you pay them this $125 the same year you bought the 
machine ? 

A. That I do not know; if I didn't pay it that year it was pretty 
quick aiter. 

Q. 12. How many acres of grain or grass did you cut with that 
machine you bought of Graham & Porter Brothers the first year you 
bought it ? 

A. About 20 acres of grain and about 20 or 26 of grass, more or 
less. 

Q. 13. Was this all the grain and grass you had on your farm to 
cut that year? 

A. Yes. 

Q. 14. Please state how that machine did its work and whether it 
was a perfect and satisfactorily working machine, the first year that 
you bought it, in grass or grain. 

A. It did its work well. I can’t say that it was perfection any 
more than I was. 

(). 15. Please state whether or not it worked successfully 
754 and satisfactorily to you in cutting your grass or grain the 
first year you used it. 

A. I was satisfied with it. 


) 
{- 


Q.16. Who drove or operated this machine — you used it in cut- 
ting your grass and grain? 
A. I did. 


Q. 17. What repairs, if any, did you have to put on this machine 
the first year you used it? 

A. I don’t recollect any. Some little thing might have happened 
to it; if it did I mended it myself. 

Q. 18. For how many years did you use this machine you bought 
of Porter brothers and Graham ? 

A. | couldn't Suy as to that. I used it till the Werdens went in 
and bought the Porter Brothers out. I afterwards bought one of the 
Werdens on the same principal; the frame was changed some. 

Q. 19. About how much grass and grain did you cut with that 
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machine in each year after you bought it of the Porter Brothers and 
Graham ? 

A. Well, for somewhere in the neighborhood of four years I cut 
the same quantity I have specified ; after that I probably cut 10 
acres of grain more and 40 acres of grass more. I bought another 
farm. 

Q. 20. How much repairing, if any, did you make to keep that 
machine in good running order during the first five years you owned 
and run it? 

A. Well, I couldn’t hardly answer that question direet without 
putting in a specification. As to actual repairs I don’t think I paid 
over ten dollars. What I want to specify is that there was a section 
changed and a beam changed that cost me about $30. 

Q. 21. Who induced you to make this change and who did the 

work of making the change? 
705 A. Well, sir, I couldn’t say positive whether it was the 
Porter Brothers were making the machines or whether it was 
after the Werdens bought them out. 

Q. 22. Were you satisfied with the change made in the machine, 
and did it make it any better? 

A. No; it made it worse, and I changed it back again to the way 
it was when I first bought it. 

Q. 23. Of what material was the finger beam made in the machine 
you bought of Graham & Porter Brothers when you first bought it? 

A. Of wood. 

Q. 24. Was or was not this machine which you bought of Gra- 
ham & Porter Brothers a successful and practical working machine 
for cutting grass and grain during the first three or four years after 
you bought and used it? 

A. Yes; I was satisfied with it. 

@. 25. Did it do its work as well or better or not as well as the 
mower in use at the time you bought it ? 

A. It did my work well. I can’t say what other mowers did, for 
I didn’t try any. 

Q. 26. Please state, as a practical farmer, whether it makes any 
difference, as to the successful running of a mowing machine, who 
takes care of and runs the machine. . 

A. It makes all the difference in the world whether a man knows 
how to mer a thing or not. 

Q. 27. What kind of grass & grain fields did you run that Gra- 
ham ms caine in for the first two or three years after vou bot ught 
it—I mean as to roughness or smoothness ? 

A. The grain fields were smooth; my meadow was rough. 

Cross-examination by Mr. BANNING: 
756 X Q. 1. WwW hen did you quit sailing asa ship captain on 
the lakes 

A. Well, sailed a spell in 1858 and I sailed again in 1861 1, and 
then I sailed till 1864, and then parts of years for two years, spring 


and fall. 
X Q. 2. When did you commence farming ? 
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A. Well, I located on a farm in June, 1835, and have farmed, 
more or le ss, ever since till this spring. 

X Q. § Did you get the machine which you have testified about 
before or > after you quit sailing in 1864? 

A. It is my impression it was the first year I quit, but I wouldn’t 
be positive. 

X Q. 4. Then, it is your impression it was 1864, is it not? 
A. . e S; sIr. 

X ¢ Were you sailing on the lakes during all the summer of 
1868 or fad t ; 

A. I believe I was; I am positive I was. 

X Q. 6. From whom did you get that machine ? 

A. Well, I bought it of Porter Brothers and Graham. I suppose 
that was the firm. I don’t remember which one I dealt with. 

ry Q. 7. Towhich one did you pay the money you have spoken of? 
I couldn’t say positive which one; to the best of my recollec- 
Pig [ paid it to Ben. Porter, as he kept the books. 

X Q. 8. Do you remember ever having any talks with Graham 
personally or anything to do with him personally in reference to 
that machine? 

A. I believe I have talked with him personally, the same as to 
the others; nothing in particular especially. 

X Q. 9. But do you know whether you ever had anything to do 
with him personally about that machine or not ? 

A. I do not recollect. 

X Q. 10. Do you remember whether anything was said at 
757 ~the time you bought that machine about Graham having a 
patent or intending to get a patent on it or not? 

A. I do not. 

X Q. 11. Do you remember just when you paid the money for 
that machine and just how much you paid, or not? 

A. I do not remember when it was. I remember I paid for it 
what they asked. That is the Porter I am speaking of. I paid 
Werdens for the one I got of them $110. 

X Q. 12. Did you pay Porter Brothers for the machine you got 
of them before or after the season you got the machine? 

A. It was afterwards. 

X Q. 13. In what part of the year did you get that machine? 

A. Iam not positive, but I think it is likely I got it just about 
haying time. 

Redirect examination. 

R. D. Q. 1. What time in the year did you quit sailing on the 
lakes ? 

A. Well, I quit two or three times; once in 1858 and once in 1864. 
| sailed parts of seasons after that. 

R. D. Q. 2. You have said once or twice in this deposition that 
you could not remember dates. Are you at all certain In your own 
age that vou sailed on the lakes in the summer of 1863; and, vs 

», What means have you of fixing that year, and might it not have 


2 


“wih in 1862 instead of 1863 % 


tet 


ae 
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Objected to as leading and incompetent. 


A. Well, the reason I remember that was I bought a schooner in 
1861, and I bought her on three years’ credit, and I sailed her till 
she was paid for, and then I let my son take her part of the time 
and part of the time I went with him. 

R. D. Q. 3. Was you at home, so as to work on the farm, during 
any of the summer while you were sailing the schooner ? 

A. Not during the first three years; after that I was at home part 

of the time. 
708 R. D. Q. 4. Are you certain you bought that schooner in 
1861; might it not have been 1859 or 1860? 

A. Lam = e it was 1861. 

R. D. Q. 5. You said in the first part of vour testimony, as [ un- 
derstood di that you bought the machine of Graham and Porter 
Brothers in 1863 or 1864; do you wish to change that now and say 
you bought the machine in 1864? 

A. I said it was in 1864, I thought, but that it might have been 
a year before or a year later 

R. D. Q. 6. Had Porter Brothers & Graham ever built any other 
machines or been in business together before the year you bought 
your mower of them? 

A. I don’t exactly know when they went into business together, 
but my machine was among the first they sold. I don't know 
whether it was a year after. I don’t know how long it took them 
to make the machines. 

R. D. Q. 7. Do you recollect whether or not you used that machine 
you bought of Graham in war times or during the war? 

A. I couldn’t say whether it was 1864 or 1865. 

R. D. Q. 8. Have you any written contract about it? 

A. No, sir. 

R. D. Q. 9. Are you certain you did not buy the machine when 
you were sailing? 

A. Yes. 

R. D. Q. 10. Did you know Mr. Cleveland, of Waukegan ? 

A. I know one Mr. Cleveland. 

R. D. Q. 11. Did you know a Mr. Cleveland who was in partner- 
ship with Mr. Graham in the building of mowers substantially like 
the one you bought? 

A. I do not. 

R. D. Q 12. Do you know of Mr. Graham being in partnership 
with the Porter Brothers in the manufacture of machines before the 

year you bought yours? 
709 A. I knew they werein partnership with him before I 
bought mine, but how long I don’t know. 

R. D. Q. 18. Had Porter Brothers had anything to do with the 
manufacture of reapers and mowers the year before you bought 
yours? 

A. I said in answer to the last question that I didn’t know how 


long. 
R. D. Q. 14. Do you mean to say that you did not know what 


noe 
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business vour brothers-in-law were in at Waukegan during the two 
years prior to the year you bought your mower of them ? 

A. No; I don’t mean to say any such thing ; they were carpenters 
and joiners; but whether it was the spring before, or the fall before, 
or the year before I bought my machine that they went into partner- 
ship with Graham, I do not know. 

R. D. Q. 15. But the year that you bought your machine of them 
is the first year you know anything about their manufacturing ma- 
chines, is it? 

A. I answered that question two or three times, that thev were 
manufacturing machines at the time I bought, but how long before 
[ don’t know. 

R. D. Q. 16. How many years after you bought your machine of 
Graham «& Porter Brothers was it befere the Porter Brothers sold 
out to Werdens ? 

A. I do not know. 

R. D. Q. 17. Haven’t you any recollection whether it was two, 
three, four, or five years? 

A. Well, as hear as | could speak, it was 1n the neighborhood of 
three or four years, or may be five. 

R. D. Q. 18. It was several years, was it not, when Porter Brothers 
sold out to Werdens after you bought your machine of Graham & 
Porter Brothers ? 

A. Yes; it was several years. 
760 R. D. Q. 19. The machine which you bought of Graham 
& Porter Brothers was a brand new machine, and had just 
been made, had it not? 

A. Yes. 

R. D. Q. 20. The machine you bought had not been altered or 
changed over in any respect at the time you bought it, had jt? 

A. Not that I know of. 

Recross : 

R. X Q. 1. As I understand you, you are not certain what year 
it was that you bought your machine spoken of ? 

A. No; I am not certain what vear it was. 

R. X Q. 2. It may have been in 1865, may it not? 

A. It may have been in 1865 or in 1864; that is all I have to say. 

R. X Q. 3. How close was your farm to that of Mr. Dooly, who 
has testified here to day? 

A. About 3 miles. 

Counsel for both parties here admit and stipulate that the fore- 
ging deposition of Hanson Minskey may be considered and taken 
as an unqualified sworn statement that Mr. Minskey first received 
and used the machine therein referred to in his aboveand foregoing 
testimony in the harvest season of L864, but this admission shall 
have no other effect than merely to make the time of his first re- 
ceiving and using such machine certain. 


761 The def’ts’ counsel then calls Mr. Georae K. STEARNS, who, 
being duly sworn, deposes as follows : 
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Q. State, if you please, your name, age, residence, & occupation. 
George K. Stearns; age, 51 years; residence, town of Warren, 
Lake county, Ills.; farmer. 

Q. 2. Did you ever buy a mower and reaping machine from 
Alvaro B. Graham and Mr. Cleveland, at Waukegan, Illinois? 

A. I did. 

Q. 3. What year? 

A. I think it was in 1864; it was when Graham and Cleveland 
were building machines at Waukegan. 

Q. 4. What was your business then ? 

A. Farmin¢g. 

Q. 5. What did you pay for this machine? 

A. I think it was $160, but wouldn’t say positive. 

Q. 6. When did.you pay for it? 

. When I took the machine from the shop. 

Q. 7. Where did you take the machine? 

A. I took it to my farm, in the town of Warren. 

Q. 8. How much grass did you cut with that machine during the 
summer of 1864? . 

A. I should think probably about 20 acres. 

Q. 9. Was or was not that a practical and successful machine in 
cutting and mowing light grass? 

A. It cut the grass well, as far as that part was concerned. 

Q. 10. State whether or not that part of the machine comprising 
the finger beam or cutter bar and its connections to the main frame, 
both forward and back, together with its lever attachment for oper- 

ating the same, worked successfully and practically upon that 

762 machine in the field, in the grain and grass harvest of 1864. 
A. I didn’t test it in the grain, but in the grass it was a 

good feature in the machine—good features 

Q.11. What do you mean by these parts of the machine being 
good features in the grass? 

A. It gave the control of the finger beam to the operator of the 
machine and made them to lower or raise and cut the grass high 
or low, as he saw fit. 

Q. 12. Please state whether these features and parts of that 1864 
machine I have just mentioned worked well and operated success- 
fully and practically in that machine, in 1864, while operated in 
grass by you. 

A. They did. 

Cross-examination: 

X Q. 1. Do you mean to be understood as saying that that ma- 
chine was a good and practical one in actual work, such as the work 
of ordinary harvest fields ? 

A. Not as a whole. 

X. Q. 2. What was the matter with the machine? 

A. It was too heavy and cumbersome; some of the gearing was 
too light; the pitman rod gave out twice, I think, and I think that 
the dog connecting the drive wheel to the axle broke or gave way ; 
the connection of the pole to the frame was by a loose joint, and it 
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allowed the frame to vibrate up and down, and it made it difficult 
to manage sometimes. The bar that run out with the caster wheel 
behind the main frame made it unwieldly and hard to manage— 
hard for the horses to manage. ‘That is about all. 
X Q. 3. Then, taken as a whole, you do not consider that it was 
a practical or successful machine, do you? 
A. Not taken as a whole; I do not. 
X Q. 4. What became of that machine? 
763 A. I took it,.back to Mr. Cleveland that same summer. 
X Q. 5. What did you take it back for? 


A. Because I couldn’t run it successfully. 

X Q. 6. How long did you keep it? 

A. Not to exceed three or four weeks. 

X Q. 7. How-long did you run it in cutting grass ? 

A. I stated before that [ thought I cut about 20 acres. 

X Q. 8. How long did it take you to cut those 20 acres? 

A. I cut parts of days ata time and | couldn't state the exact 


time that it did take. 

X Q. 9. Why did you cut only parts of days at a time? 

A. I generally cut in the forenoon and hauled it in in the after- 
noon. 

X Q. 10. Was there much breaking in the machine during the 
time you used it? 

A. The main spur wheel broke once, and we replaced it; the pit- 
man broke twice, and there was one dog that gave motion to one of 
the drive wheels that broke. 

X Q. 1). Was there any breaking or anything wrong In the joint 
connecting the rear end of the vibratable link to the main frame 
while you were using the machine ? 

A. I don’t recollect of any; I think not. 

X Q. 12. Did you give the machine back to Mr. Cleveland or make 
a present of it to him? 

A. I did not. 

X Q. 13. Did he pay you back the money you paid for it? 

A. All excepting $20. 

X Q. 14. Then you took the machine under an agreement with 
Mr. Cleveland that if it did not prove successful you were to have 
the privilege of returning it, and in that case was to have your 
money back, did you not? 

A. That was the written agreement that Mr. Cleveland gave me; 

he warranted it. 
764 X Q. 15. And it was because the machine did not prove 
successful that you returned it, was it not? 

A. Yes, sir; excepting those points that I have excepted before. 

X Q. 16. You bought that machine from Mr. Cleveland personally, 
and not from Mr. Graham, as I understand you? 

A. | bought it from Mr. Cleveland. 

X Q. 17. Was Mr. Graham present when you made the arrange- 
ment with Mr. Cleveland or paid him the money ? 

A. It is so long that I couldn’t state positive, but I think he was 
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around some of the time, but whether at that immediate time or not 
I couldn’t state. ; 

X Q. 18. Did Mr. Cleveland or Mr. Graham ‘inform you that a 
patent had been obtained or applied for covering that machine, or 
say anything about a patent on it? 

A. I couldn’t say that they did; my impression is now that some 
one said or it was printed on the machine, patent applied for, but | 
couldn’t say positive. 

X Q. 19. Did Mr. Graham go out personally to your farm to at- 
tend to the putting up or starting that machine or not? 

A. I think that I took the machine out to the farm all put to- 
gether but the attaching of the cutter bar, and I put thaton myself, 
and when I sent for Mr. Cleveland to come out and see about the 
machine Mr. Graham came with him. This was within a few days 
after I tried the machine. They might have been there a half a 
day. I don’t recollect whether Graham was out there more than 
that one time or not; they tested it in wild grass while he was 
there, and that is the time the spur wheel broke. I think it cut the 
grass well, so far as the operation of the knives went, butas a whole it 
wasn’t a good combination. 

X Q. 20. Were the 30 acres over which you speak of cutting rough 

or smooth ground ? 


760 A. Most of it was smooth ground; part of it was some 
rough. 


X Q. 21. In what month did you get that machine? 

A. In July, Ll think. 

X Q. 22. Why was the whole amount of the purchase-money 
not paid back to you when the machine was returned ? 

A. I don’t know. I tried to get it back from Cleveland, and he 
hung to it. According to the warranty I was entitled to it all. 

Redirect: 

R. D. Q. 1. Cleveland claimed the machine was all right, didn’t 
he? : 

A. I suppose he thought it was near enough right to entitle him 
to keep the money. 

hk. D. Q. 2. What, if anything, has Mr. Graham said to you in 
the line of preventing you from giving any testimony in this case 
and in regard to the character and working of that machine on your 
farm in 1864? 

A. Well, he told me if MeCormick sent any agent up there to 
kind of play off and say that the machine wasn’t worth a damn. 

R. D. Q. 3. When was that? 

A. I think it was in the latter part of August, 1879. 

Rk. D. Q. 4. Isn’t it a fact, Mr. Stearns, that the breaking of these 
different parts you have mentioned—the pitman, cog-wheel, dog, 
&c.—in reply to a cross-question of Mr. Banning was caused or pro- 
duced on account of defective material used in their respective parts 
or on account of unworkman-like making in producing these parts 
and not on account of the principle and methods of construction of 
the machine? 
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A. I should say that it was on account of the manufacture and 
not the principle. 
R. D. Q. 5. Would there have been any trouble in working 
766 that machine successfully or practically in an ordinarily level 
field in ordinarily light grass? I do not mean to enquire if 
it would cut grass as well as an ordinary mower of that day, but I 
mean to enquire if, under the circumstances mentioned, it would not 
have cut the grass practically and successfully if the parts you have 
mentioned had held together instead of breaking. 
A. It would have cut the grass, but I don’t mean to change what 
[ have said as to the machine generally as a whole. 


Recross-examination : 


R. X Q. 1. You always considered that that machine, taken as a 
whole. Was a failure, did you not? 

A. Taken as a whole combination, I did. 

R. X Q. 2. Did you not tell Graham so in the conversation, to 
which you have referred, had between you and Graham the latter 
part of last August? 

A. I think it is my impression that I did to the machine taken as 
a whole. 

R. X Q. 3. And then he asked you to say the same to McCormicks 
if they made enquiries? 

A. I think he did when he said to play off. 

R. X Q. 4. What reason did he give, if any, for asking you to tell 
them that the machine was a failure? 

A. One reason was that he said the law gave him one year for 
trying the machine before he was obliged to take out his patent. 
That was the main reason he gave. 


GEO. K. STEARNS. 


767 lurther taking of testimony was here adjourned by con- 
sent until the 16th day of October, 1879, at 9 o'clock a. m. 


OcToBER 16TH, 1879. 
The parties met pursuant to adjournment. 
Present: The same as before. 


And defendants’ counsel thereupon calls Mr. Merrirr GREEN, Jr., 
as a witness, who, being duly sworn, deposes as follows in answer to 
questions by Mr. OrrIELD: 


Q. 1. State, if you please, your name, age, residence, & occupation. 

A. Merritt Green, Jr.; age, 37; Marshalltown, Iowa; interested 
in the manufacture of barbed wire. 

(). 2. Have you ever had any knowledge and experience in the 
sale of harvesting machinery to farmers and users? Give your an- 
swer in reference to reapers and mowers combined or separate, and 
state briefly what that knowledge and experience has been. 

A. I have had experience in the use and sale of harvesting ma- 
chines from 1862 down to the present time. 

Q. 3. During that time have you been familiar with the contracts 
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and covenants of the same in relation to the manner of sale as to 
warranty of machinery sold? 

A. I have. 

Q. 4. What has been the custom during the period last mentioned 
by you with the different manufacturers of harvesters throughout 
the United States as to covenants of warranty in the sale of “their 
machines—reapers & mowers? 

A. To give a warranty that said machine would do good work 
with proper care. Failing to do this the agent is to be notified, and, 
if he fails to make it do “good work, the machine is to be returned 
and money or notes refunded. ‘That is the substance of all war- 
ranties. They all vary a little in their wording. 

Q. 5. Please mention the names of some of the principal 
765 machines you are familiar with whose manufacturers or their 
agents have given this covenant of warranty in the sale of 

their respective machines. 

A. The John H. Manney reaper, the John P. Manney reaper, 
Kirby, Woods, McCormick, the Buckeye, the Ohio Champion, the 
Marsh harvester, the Ellwood harvester, the old New York, now 
called the Triumph, the Esterly, that used to be used considerable, 
and others. 

Q. 6. Was this covenant of warranty verbal or in writing ? 

lt was printed. 

Q. 7. From your knowledge and experience in the sale of these 
different harvesting machines to farmers and users and the con- 
tracts in relation thereto, would it have been possible for a manu- 
facturer at any time since 1862 to have sold a reaper or a mower to 
a farmer without having given him substantially this covenant of 
warranty and agreement to receive back the machine upon its failure 
and a return of the money if it did not work ? 

A. My opinion is that it would be very difficult. 

Q. 8. Please look at this paper now shown you and state if you 
recognize it as substantially the covenant you have described. 

A. It is. 

Q. 9. Do you recognize whose contract this is, referred to in your 
last answer ” 

A. Yes, sir; McCormick’s. 


The paper is offered in evidence by def’ts’ counsel and marked 
Exhibit Contract Greene, Jr. 


Cross-examination by THomas A. BANNING: 


X Q.1. During your experience did you ever sell a machine 

769 ~=of any kind which proved unsuccessful in the actual work of 

the harvest field and which was returned to you and the 
money refunded to the farmer? 

A. Several. They were returned to my agents. 

X Q. 2. In such a case, where the m: ichines hi ad been returned 
which you had put out and the money and notes returned to the 
farmer, did you consider after it had been returned that you had 
sold the machine ? 
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A. Do you mean that the sale had been consum-ated at one 
time? 

X Q. 5. Did you consider it a sale of that particular machine ? 

A. Yes. 

X Q. 4. Did you include that particular transaction in your re- 
port to the parties whose machines you were selling as a case where 
a sale had been made? 

A. Yes, sir. 

X. Q. 5. Did you still retain or have in your possession that par- 
ticular machine and sell it afterwards to somebody else? 

A. I am unable to state whether the returned machines were 
sold again or shipped back to the shop; probably both have oc- 
curred. 

X Q. 6. During your experience did you ever put out a machine 
which was returned to you where, instead of returning the money 
or notes, you furnished the farmer another machine? 

A. It is quite probable such cases have occurred. 

X Q. 7. In such a case which one of these two machines did you 
consider that you had actually sold? 

A. Both. 

X Q. 8. In making your report to the parties whose machines you 
were selling did you charge yourself with or pay over the price of 
one or two machines” 

A. I never kept any such account. I was employed upon a salary 

and simply made a report of the business done. 
770 X Q. 9. Did you ever actually pay over to your employers 
in such a case the price of both machines? Please answer 
the question yes or no. 

A. No, sir. 

X Q. 10. In such a case was the money paid over for the first or 
second machine ? 

A. Sometimes one and in some cases the other. It should have 
been for the last machine. Where money was paid we could not 
distinguish. Where notes were given they were usually changed 
to the last machine by putting in its number. 

X Q. 11. Please state where you have been engaged in selling 
reaping and mowing machines? 

A. West of the Mississippi river, western part of Illinois, and the 
western part of Wisconsin. 

X Q.12. What do you understand or mean by the words “ actual 
sale,” as already used ? 

A. Terms of sale agreed upon on possession given of the prop- 
erty. 

X Q. 12. What was the price of good standard reaping and mow- 
ing machines during the years 1865, 1864, & 18607 

A. My recollection of it is from $140 to $220. 

X Q. 14. State when you began selling reaping and mowing ma- 
chines and when you became familiar with the manner in which 
they were sold. 

A. In 1868. I became familiar with the manner in which reap- 
ing machines were sold first in the years 1862 and 1863. 
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tedirect examination: 


R. D. Q. 1. Did you ever know of a manufacturer or an agent of 
a manufacturer receiving back one of their respective machines 
when they had warranted it, as you have described, from a farmer 
after that farmer had cut his grass with the machine, or after he had 
cut anywhere from 20 to 100 acres of grass or grain with 
771 the machine, and refunding the money and notes or any part 
of the price paid ? 
A. No, sir. 
MERRITT GREENE, Jr. 


772 Contract Exurpit W. B. WERDEN. 


(5. A.B.G. W.B.W. C.A. W. 5.) 

BARGE. WE. C2. BW. 6) 

This indenture, made and entered into this twenty-fifth day of 
November, A. D. 1865, between Alvaro B. Graham, of the county 
of Lake ard State of Illinois, party of the first part, and William 
B. Worden, of county and State aforesaid, and Cyrus A. Worden, of 
the county of Berkshire and State of Massachusetts, party of the sec- 
ond part, witnesseth : 

That whereas the said party of the first part has invented a com- 
bined reaping and mowing machine, known and called the “ Cham- 
pion machine,” for which invention an application is about to be 
made to the Patent Office, at Washington, D. C., for letters patent; 
and whereas the said party of the first part is desirous that the party 
of the second part shall engage in the manufacture of said machines: 

Now, therefore, the party of the first part hereby covenants and 
agrees to and with the party of the second part that the party of the 
second part shall and may have the exclusive right to manu- 
facture and sell said machines according to the present model 
and with improvements thereon and thereto as the party of the 
first part may become hereafter the inventor of and entitled by 
law to letters patent therefor prior to the termination of this con- 
tract, which said right shall continue and be in force from the date 
hereof till the patent about to be applied for ius aforesaid shall 
become of no effect .by lapse of time: Provided, however, That in 
case any patent may be obtained for said machine or for any im- 
provements thereon or thereto by the said party of the first part ter- 
ritorial or shop rights to use the same may be sold and granted by 
the parties hereto as is hereinafter provided. | 

And the said party of the first part further covenants and agrees to 
and with the said party of the second part that he will protect 

73 and save harmless the said party of the second part against any 
and every claim which any party or parties may make in and 


to the right of manufacture and sale of said machines by reason of 


any agreement or contract made with the said party of the first part 
prior to the making and delivery of these presents. 

And the said party of the first part further covenants and agrees 
to and with the said party of the second part that before letters 


“> 
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patent shall be issued for said invention he will make such neces- 
sary and proper assignment thereof to said party of the second part 
that said patent may and shall issue to the parties hereto jointly, 
giving to them an equal undivided one-third interest therein, and in 
case the said party of the first part shall hereafter invent any im- 
provements upon the present model which may be patented he shall, 
before obtaining letters patent therefor, make such necessary and 
proper assignment therefor to the said party of the second part 
that the patent therefor may and shall issue to said parties hereto 
jointly as aforesaid, and that the party of the second part shall have 
the right to use said subsequent invention in and about the manu- 
facture and sale of said machine during the time this contract shall 
be in force exclusively: Provided, That the party of the second part 
shall have no interest in any invention of the said party of the first 
part after this contract shall cease to be in force by any reason 
whatever. 

And the party of the first part further covenants and agrees to and 
with the party of the second part that he will work for the party of 
the second part in and about the manufacture of said machines 
and the repairing (if required) of the same by the second party, 
paying therefor such wages as is received at the time by first-class 

mechanics in this city,so long as the partv of the second 
774 part may desire his services in the business of said manufact- 

uring and repairing, and that he will devote his time entirely 
to said business. 

And in consideration of the covenants and agreements of the said 
party of the first part the said party of the second part covenants 
and agrees to and with the party of the first part that they will 
manufacture for sale and sell the same, if they can, fifty of said ma- 
chines the coming season, the said second party belng at the whole 
of the expense of manufacturing WN selling the same, and the profits 
arising from the sale of said machines, after deducting all expenses 
aud losses (if any), to be equally divided between said individuals 
interested in said profits—that is to say, each receiving one-third of 
suid profits; and the said party of the second part further covenants 
and agrees to and with the said party of the first part that they 
will manufacture for the season of 1867 and each succeeding year 
one hundred machines before mentioned upon the same condition 
before mentioned, and the profits arising therefrom to be divided in 
like manner, and if the business should warrant and the second 
party so agree to build an excess of over one hundred of said ma- 
chines in any one year, then and in that event the said party of the 
first part is to pay to said party of the second part eight per 
cent. interest annually on one-third of all such capital as shall be 
necessary and used by said party of the second part in the business 
aforesaid in manufacturing said excess and selling and repairing 
done in said business on said excess. 

And it is mutually agreed between the respective parties that no 
sale of any part or right of said invention shall be made by either 

party without the written consent of all the others,and when 
75 any sales are made the profits arising therefrom shall be 
divided as before mentioned, as in case of any other profits. 
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And it is further covenanted and agreed between the respective 
parties that the said business of manufacturing, repairing, and 
selling said machines as aforesaid may at any time hereafter be 
discontinued by a majority of the individuals to these covenants 
by giving ninety days’ notice to the other of their intention to 
do so, provided the said party of the second part shall, before 
the time of discontinuance, assign to said party of the first 
part, in due form of law, any «& all right, title, and interest 
which the said party of the second part may at the time have in 
and to said invention for said machines and any improvement thereon 
and thereto made by said party of the first part and coming 
within the terms of this contract by virtue of any patent or patents 
or otherwise. 

And the said party of the second part further covenants and 
agrees to and with the said party of the first part that they will pay 
to the said party of the first part one-third of the net profits real- 
ized from the said business of manufacturing, repairing, and selling 
said machines over and above the actual cost of manufacturing, re- 
pairing, and selling the same and losses sustained and suffered of 
any and all kinds whatever and over and above all actual and 
necessary expenses incurred in relation thereto, and that upon the 
first day of January of each and every year or immediately there- 
after a complete settlement of the business shall be had and deter- 
mined. 

And it is further agreed and understood between the respective 

parties that in case a patent is not obtained for said machine 
776 ~=st this agreement is to be void and of no effect, and it is also 

further covenanted and agreed between the respective parties 
that for all the time in which the said party of the second part shall 
be actually & necessarily engaged manufacturing or selling any of 
said machines the same compensation shall be paid to said party 
of the second part as is paid to the party of the first part for services 
so rendered ; said amount to be paid out of the receipts. 

And it is further covenanted and agreed between the respective 
parties that the covenants and agreements herein contained shall ex- 
tend to and be obligatory upon the heirs, executors, administrators, 
or assigns of the respective parties hereto. 

Witness our hands and seals the day and year first above written. 

A. B. GRAHAM. [sEAL. 
W. B. WERDON., a 
C. A. WERDON. — [SEAL. 


Signed, sealed, and delivered in presence of— 
J. E. CLARKSON. 


(Endorsed :) Filed Jan’y 14,1880. W. H. Bradley, clerk. 


ad 
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777 Complainants’ Rebuttal. 
United States Circuit Court, Northern District of Illinois. 


Atvaro B. GRAHAM et al. against C. H. McCormick. 
Rocuester, N. Y., Nov. 27, 1883. 
Met pursuant to agreement. 


CHARLES Dewey, a witness called on behalf of complainants, in 
rebuttal, being first duly sworn, testified as follows in answer to in- 
terrogatories propounded by Mr. BANNING: 


Q. You have been examined as a witness on the part of defend- 
ants in this cause, have you not? 

A. Yes, sir. 

Q. State fully what was said between you and Mr. Graham, par- 
ticularly what statements were made by you to him at the time of 
the negotiations of this settlement referred to in your other deposi- 
tion in reference to machines manufactured by the Johnston Har- 
vester Company before 1874. 

A. We contended that the machines made up to about that time 

were to a large extent experimental machines; that the busi- 
778 ~=nessof 1874, 1875, and 1876 had proved that there was no 

money in them for the company, and that those machines,even 
if we arrived at a basis of settlement per machine, ought not to be 
taken into account in making the settlement, as we did not think 
the company had made any money in manufacturing them, and 
that they were changed each year from 187l up. As far as the com- 
bined machines were concerned, there were as many of them or 
more than the mowers. The mowers did very well. We gave 
Graham to understand that the mowers were all right, but the com- 
bined machines were, to a certain extent, experimental each year 
right along; that they had proved a loss rather than a benefit to 


— * 


the company. They did not get the machines in proper shape until 
the season of 1873 and 1874, so that thev stood well, and the 
farmers would be satisfied to pay for them, and we rather begged off 
on that account for the first year on those combined machines. 
(). Those facts were stated to Mr. Graham as a reason 
779 for his accepting a low figure in the settlement, were they 
not ? 

A. Asan inducement to him if possible to let up on the number 
of the machines, to the extent of those experimental machines at 
least. 

(). And did they form part of the negotiations or statements 
made at the time of the negotiations for that settlement? 

A. They formed a part of the statements. I don’t know that they 
had any bearing with Mr. Graham. 

@. Did you remember when and where you met Mr. Graham and 
had the interviews with him in reference to the settlement? If so, 
please state. | 

A. At your office, I think. 
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Cross-examination by Mr. HARDING: 
X Q. When did you first go to the Johnston Harvester Company? 
A. I think it was about the 20th of March, 1874. 


By Mr. Bennett: 
X Q: Had you any connection with the Johnston Harvester Com- 
pany or its business prior to that time? 
A. Not directly. 
Signature waived by consent of counsel for respective parties. 


780 ProvIpDENCE, R. I., Nov. 30, 1883. 

Isaac N. Woop, a witness called on behalf of complainants, 
in rebuttal, being first duly sworn, in answer to interrogatories pro- 
pounded by Mr. BANNING, testified as follows: 

1 Q. What is your name, age, residence, and occupation ? 

A. 1. N. Wood; age, 58; residence, Providence, R. I.; and am a 
machinist. 

2 Q. State whether you were connected with the Sprague Mowing 
Machine Co.; and, if so, when and in what capacity. 

A. I have been connected with them since April, 1870, as super- 
intendent. 

3 Q. What did you have to do, if anything, with the building of 
the Sherwood mowers manufactured by them ? 

A. We had nothing to do with the Sherwood; we simply remodeled 
the Sherwood mower and called it the Sprague. 

4 (Q. How many kinds of mowers did the Sprague Co. ever man- 
ufacture ? 

A. They manufactured but the one class. 

5 Q. Were all the mowers manufactured by you of the same con- 

struction and manner of operation, particularly as to the 
781 finger bar and its connection to the frame? 
A. No, sir. 

6 Q. Stete what differences there were between them as to the 
different kinds. 

A. There was a stationary bar and the tilter bar. 

7 Q. What do you mean by these terms, “stationary bar” and 
“tilter bar?” 

A. I mean, as to the “ tilter bar,” you could elevate the points of 
the guards up and down, and with the “stationary bar” the panels 
would not be elevated. 

8 Q. Then, I am to understand you that the one class was so con- 
structed that the finger bar could be rocked or tilted, and the other 
class so constructed that the finger bar could not be rocked or 


A. Yes. 

9 Q. How largea proportion of all the mowers manufactured by 
the Sprague Manufacturing Co. had the finger bar so constructed 
that it could be rocked or tilted ? 

A. Oh, perhaps ;';; but there is nothing accurate about that. 
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10 Q. Do you know where all the mowers with the tilting bar were 
sold or shipped ? 

A. They were sold to Gammon & Deering, of Chicago, I 
782. think, and to dealers and agents in St. Louis. 
Cross-examination by Mr. BENNET: 

11 X Q. Do you know of your own knowledge what proportion of 
the machines had tlfe tilting feature and what proportion had not? 

A. No; not exactly; perhaps ;/; of them had the tilting feature, 
and we built about 12 or 13,000 machines. 

12 X Q. Then your judgment would be that you built and sold 
fully 1,000 machines that had the “ tilter” feature ? 

A. Yes. 

13 X Q. Do you think you built as many as 2,000 with the 
* tilter?” 

A. No, sir. 

14 X Q. Do you know positively whether any of those machines 
having the tilter feature were shipped to points other than Chicago 
and St. Louis ? 

A. I do not. 


Signature waived. 


Complainants’ counsel offers in evidence letter from B. F. Thurs- 
ton to Kk. Banning, dated Feb’y 1, 1878, as follows: 


“ PROVIDENCE, R. I., Feb. 1, 1878. 
“Ephraim Banning, Esq. 
783 “My Dear Str: Your note, left on mv desk last Novem- 
ber, ought to have received an answer before this, but a great 
number of circumstances have prevented me from doing as I wished, 
and not among the least of these has been the present embarrassed 
condition of all the Sprague affairs and the suits of creditors. 

I have, finally, the authority to offer you, in full settlement of the 
suit of Graham against Gammin and Deering, the sum of 1,500 
dollars. 

This payment to include a license to put together and sell the 
parts of the machines that the company now have on hand. The 
company are not manufacturing any new machines, but simply put- 
ting together, now and then, some parts of machines that they have 
on hand. 

This is the best offer [am able to make for a full discharge 
against the company and the defendants and the purchasers of the 
machines. 

Very truly yours, B. F. THURSTON, 
For SPRAGUE M’'F’G CO. 


754 Also letter from B. F. Thurston to Banning & Banning, 
dated March 26, 1878, as follows: 
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ProvipENcE, R. L., March 26th, 1878. 


Messrs. Banning & Banning. 

Dear Srrs: You favor of the 13th inst. at hand. The total num- 
ber of machines made and sold by the Sprague Co. will not exceed 
nine thousand, and of these Gammon and Deering have not sold, as 
I am informed, more than one thousand. 

I have not seen the evidence taken on the accounting, but am 
surprised that it would warrant a decree for $15,000, in view of the 
fact that the licenses under the “ Pool” patents, while.they were in 
force, did not exceed $10.00 per machine. 

It will be impossible for Mr. Cook, in view ofthe insolvency of 
the company, to make any materially larger offer than he has done. 
It is very probable, in view of the movement of creditors on ee 

Sprague property, that very shortly it will be impossible, 1 
785 case the company goes into bankruptcy, to make any ve 

ment whatever. I think, however, that if Mr. Graham would 
give a full discharge Mr. Cook would be willing to pay if the ar- 
rangement could be immediately carried out—two thousand dollars 


($2,000), «hich would include the costs. 
[ aia yours truly, BENJ. F. THURSTON. 


Also letter from B. F. Thurston to Banning & Banning, dated 
April 23, 1878, as follows: 

PROVIDENCE, R. I., April 23, 1878. 
Banning & Banning. 

GENTLEMEN: Your favor of the 18th is received. I showed your 
previous letters to Mr. Cook and he wrote some days ago to Gam- 
mon and Deering, and I was under the impression that Gammon 
and Deering would communicate witli you. 

The best thing, as I understand from him, that he can under- 
take to do, in view of the present situation of the company and the 
claims of creditors against it, is to offer twenty-five hundred dollars 

($2,500) for a full rele: ase of all claims under the Graham 
786 ~—s patent against the Sprague Mower Co. and its venders. 
I regret that he is unable to do more. 


Very truly yours, 
B. F. THURSTON, 
Per J. K. 


DEFENDANTS’ CounsEL: It is admitted the three foregoing letters 
offered in evidence were written as stated and are the original 
letters. 

Defendants’ counsel objects to the offering in evidence ef the fore- 
going letters as incompetent and immaterial. 


Adjourned subject to notice. 


Endorsed: Rec'd, filed, and opened for Mr. Banning Dec. 20th, 
1885. Wm. H. Bradley, el’k. 
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787 DEPARTMENT OF THE INTERIOR, 
| Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent gr: anted Jonathan Haines Septem- 
ber 4th, 1855, #13523, for ‘ ‘improveme nt in grass harvesters.” 

In testimony whereof I, H. E. Paine, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereto affixed this 
twenty-sixth day of August, in the vear of our Lord one thousand 
eight hundred and seventy-nine, and of the Independence of the 
United States the one hundred and fourth. 

[SEAL. ] H. E. PAINE, 


Commissioner. 
No. 13523. 


United States of America to all to whom these letters patent shall 
come: 

Whereas Jonathan Haines, of Pekin, Ill., has alleged that he has 

invented a new and useful improvement in grass harvesters, 
788 — which he states has not been known or used before his appli- 

cation; has made oath that he is a citizen of the United States; 
that he does verily believe that he is the original and first inventor 
or discoverer of said improvement, and that the same hath not, to 
the best of his knowledge and belief, been previously known or used ; 
has paid into the Treas sury of the United States the sum of thirty 
dollars and presented a petition to the Commissioner of Patents sig- 
nifying a desire of obtuining an exclusive property in the said im- 
provement and praying that a patent may be granted for that pur- 
pose, these are, therefore, to grant, according to law, to the said 
Jonathan Haines, his heirs, administrators, or assigns, for the term 
of fourteen years from the fourth day of September, one thousand 
eight hundred and fifty-five, the full and exclusive right and liberty 
of making, constructing, using, and vending to others to be used the 
said improvement, a description whereof is given in the words of the 
said Haines in the schedule hereto annexed and is made part of these 
presents. 

In testimony whereof I have caused these letters to be made px atent 
and the seal of the Patent Office has been hereunto affixed. Given 
under my hand, at the city of Washington, this fourth day of Sep- 
tember, in the year of our Lord, one thousand eight hundred and 
fifty-five, and of the Independence of the United States of America 
the eightieth. 

[SEAL. | ROBERT McCLELLA ND, 


Secretary of the intervor. 


Countersigned and sealed with the seal of - Patent Office. 
S. T. SHUGERT, 
Act’g ( et a 0 of P ate nts, 


tenet, Lk 
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789 The Schedule Referred to in These Letters Patent and Making 
Part of the Same. 


To all whom it may concern: 

Be it known that I, Jonathan Haines, of Pekin, in the county of 
Tazewell and State of Illinois, have invented certain new and useful 
improvements in mowing machines; and I do hereby declare the 
following to be a full, clea ir, and exact description of the same, refer- 
ence being had to the accompanying drawings, making a part 
thereof, in which— 

Figure 1 represents a perspective view of the machine. Fig. 
represents a top plan or “ bird’s-eye” view. 

Similar letters in both the figures refer to like parts. 

The nature of my invention relates, first, to the mode of hanging 
the cutter-bar to the main frame, so as to allow it (the cutter-bar) to 
follow all the undulations of the ground regardless of the rising or 
falling of the frame, but so as always to preserve its parallelism with 
regard to the frame; also in the combination, with a harvesting- 
machine, of an instantaneous and constantly- adjustable driver's 
seat, which can be moved forward or back at pleasure and at all 
times for the purpose of placing the weight of the driver on any 
part of the machine, forward or back, to cause his weight to aid in 
holding the cutters to their work or to relieve them at any time. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe the same with reference to the drawings. 

A rectangular frame is first made of three longitudinal pieces, A 
A A, and two cross-pieces, Bb B, which is supported on the journals 
of an axle, ©, provided with two driving-wheels, D E. One of these 
wheels, D, is fast on said axle, and the other, E, is fast and loose as 
circumstances may require, as follows: 

a is one part of the clutch, fast on the axle, the other part of said 
clutch, 6, being formed on the inner part of the hub of the wheel E. 

cis a spring bearing against the outer side of the hub on which 
one-half of the clutch is formed, and holds into gear with the fixed 
half a, the projections or teeth of the clutch being so formed that 
when the machine is drawn forward both wheels revolve with the 
axle; but when the machine is turned round, the turning being al- 
most invariably toward the cutters, said wheel E becomes loose from 
the clutch and turns on the axle, and thus facilitates the turning. 
Both wheels are therefore driving-wheels when the machine is cut- 
ting grain or grass, and besides the weight of the machine the weight 
of the driver is divided on the two wheels, and I thus avail myself 
of all the weight to throw friction on the driving-wheels to prevent 
them from slipping. 

The wheel D is provided with cogs on the inner edge ofits perim- 
eter, which mesh with a pinion, F, on one end of the shaft d, and 
on the other end of said shaftd is a cog bevel-wheel, G, working into 
a pinion, e,on the shaft f, and to a crank on the lower end of this 
shaft f is fastened one end of the rod g, the other end being attached 
to the cutter-blade h to vibrate it. The cutter-blade h works under 
guides 7 at its rear, and is protected by fingers 7 in front. 
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The cutter-bar is composed of two pieces, H I, united together by 
bolts passing through a lap of their adjoining ends. The half H 
sustains the draft of the cutters and bar, and the half I, carrying 
the cutter-blade, fingers, &c., drags along on the ground. The object 
in making them of two pieces is that if one should get broken or 
wear out it could be replaced without removing the other half. The 
cutter-bar H I, thus made, is hung to the main frame by two rods, 
k k, hooked into dead-eyes / in the front cross-piece B, and extend- 
ing back to the rear of the frame, where they are similarly hooked 
to the cutter-bar. By this manner of hanging the cutter-bar it is 
free to rise and fall to every projection or depression on the surface 
of the ground, and that, too, without regard to the rising or falling 
of the frame of the machine as the wheels mount over or run into 
uneven places. These two rods *& would not, however, prevent the 
cutter-bar from moving laterally, and to prevent any lateral motion 
I use another bar, m, hooked into a suspended piece, J, at one end, 
and to the cutter-bar at n by its other end. ‘This keeps the cutter- 
bar always right in its lateral position without preventing said cut- 
ter-bar from rising and falling as it conforms to the undulations of 
the ground or in passing over a stone or other impediment. 

K is the driver’s seat. It is connected to the supports o 0, which 
run from front to near the rear of the frame, by loops p p, so that 
the driver may, without rising from his seat and by simply using 

his feet, move it forward or back, so that his weight may be 
78934 used to balance the machine and throw the cutters into or 
out of the grass. 

To a standard, L,on the right-hand longitudinal piece A, is hung 
a lever, M, to the rear end of which is hung by a chain, N, the cut- 
ter-bar H I, at about its center. 

Near the front end of the lever M, which is provided with a handle, 
r,and a spring-catch, s,is an upright piece, O, supported in the 
frame and provided with any suitable number of notches, ¢, into 
which the spring-catch s will drop when it is released from the hand 
of the driver. By means of this lever M the driver can raise or 
hold up the cutter-bar and cutters when it is desirable to raise them 
for any purpose. 

P is the tongue, centrally placed on the frame or between the 
wheels, so as to put the horses near the center of the line of draft. 

A seat for the driver, which was susceptible of adjustment, has 
been used ; but this seat, when adjusted, was permanent, and conse- 
quently the driver could not move himself forward and back as the 
exigencies of the case might require—as, for instance, when work- 
ing on ascending or descending ground, or in light or heavy grass, 
all of which may occur within a few rods—and if the machine must 
be stopped to make separate adjustments for these contingencies, he 
would be doing little else. By my mode of arranging the seat the 
driver may aid the machine by shifting his weight at any time as 
occasion may require. 

Having thus fully described the nature of my invention, I would 
state that adjustable seats, or seats that can be adjusted, have Leen 
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used; but to do this the machine must be stopped, and the adjust- 
ment, when made, is permanent. This I do not claim; but 

What I do claim as of my invention, and desire to secure by 
letters patent, is— 

1. The hanging of the cutter-bar to the main frame by means of 
the longitudinal rods & and transverse rod m, so that said cutter-bar 
may be free to rise and fall to the undulations of the ground, while 
it is prevented “oe all lateral motion, substantially as described. 

The use of a driver’s seat when mounted on ways or rails so din 
that the driver can at pleasure throw his weight forward or back- 
ward to aid in balancing the machine or in holding or relieving the 
cutters as the variable character of the ground or “condition of the 


grass may require, as described. 
JONATHAN HAINES. 
Witnesses : 
THOMAS H. UPPERMAN. 
EMIL COHEN. 


(Here follow diagrams marked pp. 790 to 796, incl.) 


797 Unitep States PATENT OFFICE. 
Gro. C. DotpH, of West Andover, Ohio. 
Improvement in Mowing-Machines. . 


Specification forming part of Letters Patent No. 18141, dated Sep- 
tember 8, 1857. 


To all whom it may concern: 

se it known that I, George C. Dolph, of West Andover, in the 
county of Ashtabula and State of Ohio, have invented a new and 
useful improvement in E. Ball’s mowing-machine, for which a pat- 
ent was granted June 11, 1856; and I do hereby declare that the 
following is a full and exact description thereof, reference being had 
to the accompanying drawings, in which— 

Figure 1 is a general view ‘of BE. Ball’s mowing-machine with my 
improv ement attached ; Fig. 2,a side elevation, and Fig. 3 a de- 
tached section of the same. 

Like letters denote like parts in the several views. 

My improvement relates to the manner of tipping or lowering and 
raising the cutters and cutter-bar. The many advantages to be de- @ 
rived from raising and lowering or tipping the cutters and cutter- | 
bar of mowing-machines are so well understood that they need not 
be here enumerated. 

The cutters A and cutter-bar B are so connected to the frame in 
Ball’s machine that the cutters A and bar B are adjustable only lon- 
gitudinally, but in my. improvement the cutters and bar are made 
adjustable at right angles. 

In Ball’s mower the rod C is connected to the bar B by a joint at 
D, and that rod is also connected to the brace E by a joint at F. 
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The rod G is connected to the cutters at H by a joint, and at the 
opposite end to a crank. One end of the brace-bar I is firmly at- 
tached to the cutter-bar and the other end toa wrist at J. This 
wrist 1s so arranged that it turns ina stationary box or socket. By 
this combination of devices the cutters and cutter-bar are allowed to 
move only in the manner indicated. by the lines D’ d d’, Fig. 1, and 
the devices render the cutter-bar and cutters adjustable only so far 
as raising one end at atime. When the outer end of the cutters and 
cutter-bar is raised they assume a position indicated by the line 
from D to D’, and when the foot of the cutters and bar is raised they 
assume a reverse direction, indicated by the line dd’. The bar and 
cutters by thisarrangement cannot be raised entirely from the ground 
in a parallel direction; nor can the guards K and cutters be tipped 
up or raised from Kk to a position indicated by the line &. 

What distinguishes my improvement in the described mower is 
the manner of raising and lowering or tipping the cutters and bar 
from K to & or any intermediate position. ‘The cutters and bar may 
be thus operated from the seat L, Fig. 2, or from the ground. The 
devices employed for this purpose consist, first, of the lever a, which 
works upon a fulcrum pivot or wrist, 6, on the stand or bracket e, 
which bracket is fastened to the frame. ‘To the short arm of the 
lever are attached by a pin-joint one or two links, e, Figs. 1 and 3. 
These links e are also connected by a pin-joint at f to the sliding box 
g. On each side of this box isa slot or gain, by means of which the 
box slides up and down upon the ways or guides / A, which are 
bolted to the frame. These ways form sections of a circle, which is 
the radius described in raising and lowering the slide-box between 
the two guides h h by the action of the lever a. ‘The brace-bar I is 
connected by a joint atz tothe wristy. ‘This wrist passes through 
the slide-box q; in which it is allowed to turn, and is retained in 
place by a nut or pin, as seen in Fig. 5. By depressing the lever a 
in the direction of the line a’ the brace-bar, by its connection with 
the slide-box, will be raised correspondingly; also the cutters and 
cutter-bar, as indicated by the line & by the raising and depress- 
ing of the lever the cutters and bar may be tipped more or less as 
the nature of the case mav require, and may be retained in any de- 
sired position by slipping the lever into the teeth of the rack J, which 
is attached to the frame. 

What I claim as my improvement, and desire to secure by letters 
patent, |=— 

The lever a, links e, sliding box g, and guides h h, with the ad- 
justing-wrist 7, when arranged as herein set forth, and in relation to 
an adjustable cutter-bar, as described, for the purpose specified. 


GEORGE C. DOLPH. 


Witnesses: 
S. H. MATHER, 
I. BRAINERD. 


(Here follows diagram marked p. 798.) 
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799 Unitep STATES PATENT OFFICE. 


Lewis Mituer, of Canton, Ohio, assignor to C. Aultman & Co., of 
same place. 


Improveme nt in Harvesters. 


Specification forming part of Letters Patent No. 20180, dated May 4, 
1858. 


To all whom it may concern: 

Be it known that I, Lewis Miller, of Canton, in the county of Stark 
and State of Ohio, have invented certain new and useful improve- 
ments in the manner of hanging and carrying the cutter-bar of mow- 
ing-machines; and I do hereby declare the following to be a full, 
clear, and exact description of the construction and operation of the 
same, reference being had to the accompanying drawings, making a 
part of this specification, in which— 

figure 1 represents in perspective the machine as arranged for 
mowing grass. Fig. 2 represents a front view with the cutter-bar in 
its working position. Fig. 3 represents a similar end view with the 
cutter-bar folded over and resting on the main frame for facility of 
transportation from place to place. Fig. 4 represents the manner of 
bracing the finger or cutter bar from the rear of the main frame, so 
that it may have the necessary rigidity in every other direction than 
the one in which it folds over onto the frame. 

Similar letters of reference, where they occur in the several figures, 
denote like parts of the machine in all of them. 

The nature of my invention consists in so hanging and bracing 
the cutter or finger bar of a mowing-machine to the main frame as 
that while itis sufficiently rigid to withstand all the resistance against 
it when the machine is in operation, yet it may be raised up, folded 
over, and rested upon the main frame for facility of transportation, 
as will be explained. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe the same with reference to the drawings. 

A represents the main frame of the machine, which is supported 
upon an axle, which in turn is supported in two wheels, B. B. ‘These 
wheels B B are loose upon their axle; but by means of a peculiarly- 
constructed spring-pawl, a, on each of said wheels, and a ratchet- 
wheel, C, fast on the axle near each wheel, they can be made fast and 
loose at pleasure, so as to act as driving and supporting wheels, or 
the latter only, as occasion may require. ‘The paw! a, of which there 
may be one, two, or more to each wheel, has a bow-spring, 6, riveted 
to its front end, and the rearend of this bow-spring rests upon a pin, 
c, fastened to the same spoke of the wheel to which the paw! itself is 
pivoted. ‘This bow-spring so arranged acts equally in holding the 
pawl (when thrown back) from the ratchet as it does (when dropped 
down) to the ratchet, and thus by a simple construction becomes 
equally serviceable in both capacities, insuring certainty of action or 
non-action, as the case may be. 

On the axle there is a beveled gear-wheel, D, which takes into and 
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operates a pinion, d (in dotted lines), on the shaft e. The shaft e ex- 
tends rearward to the rear end of the frame and inclines upward, so 
that its rear end is higher than its front end, and on the rear end of 
said shaft e there is a gear-wheel, E, that takes into and turns a pin- 
ion, F, on the shaft G. The shaft G extends from the rear to the 
front of the machine, and underneath the main axle that carries the 
supporting and driving wheels B B, its front end being supported in 
a bolster or pillow-block, H, suspended to the under side of the front 
cross-piece of the main frame. By this mode of arranging the gear- 
Ing the parts are kept up high enough on the frame to prevent them 
from catching or clogging by the grass or grain, and the driving-shaft 
G still passes underneath the main axle, which is important in the 
operation of the machine. 

To the front end of the shaft G there is attached a crank or crank- 
wheel, 1, to a wrist, f, in which one end of the pitman or connecting- 
rod J is attached, the other end of said pitman being attached to the 
cutter-bar or cutters K, and by which said cutters are vibrated. 

A beam, L, is hinged by one of its ends to the under side of the 
bolster or pillow-block H, and to the other end of this beam L is 
hinged, as at g, the finger beam or bar M, said beam L being addi- 
tionally braced to the main frame by a brace, N, which is perma- 
nently secured to the beam at h, but which passes transversely rear- 
ward, and is hinged at its rear end to the main frame, as shown at 7, 
lig. 4. ‘This allows the brace N to rise and fall with the beam L 
and still perform its function of a brace to said beam, and to the 
hinger-b ir attached LO sald beam to keep if in its proper position. 

() is the driver’s seat, placed on the opposite side of the 
main axle from the cutter-bar, beam, «c., for the purpose of 
balancing the machine and allowing the driver to throw his 
weight in such direction or position as will aid the machine, in 


erain, as circumstances may require, and generally to manage and 
control the machine by his position in the seat. <A lever, ¥ having 
its fulerum at &, on the main frame, extends from the driver's seat 
to near the front of the frame, and holds upon its front end a stir- 
‘up, l, which hangs down perpendicularly and has a slot in it, In 
which slot an arm, m, on the beam L rests, so that the beam may 
rise independent of the lever or its stirrup, but so that when required 
the driver may, from his seat, raise said beam for any emergency, 
and lower it again when necessary. 

A segment, Q, having a lever, R, connected to it, is pivoted to that 
side of the main frame next the standing grass or grain, at a point 
over the beam L, said beam being suspended to said segment or are 
and lever by a cord or chain, n, so that it may be raised or lowered 
or adjusted thereby. On the inner face of the are (next the frame) 
there is a ratchet, the teeth of which will catch and hold against a 
dog fastened to the frame, so that the beam L may be held at any 
desirable adjusted height. 

A brace, 8, extends from the beam L to the inside shoe, T, to sup- 
port it, this brace being rigid at its end o and hinged at its end p, 
said hinge being in line with the one, g, connecting the finger-bar 
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M withthe beam L. It will also be perceived thatthe pitman J is con- 
nected to the cutters or cutter-bar by a jointed connection, asat g, which 
joint, at a certain position in the line of vibration of said cutters, 
also comes into or near the plane of the other hinges, g p, so that the 
beam L may be raised up close to the under side of the front cross- 
piece of the frame, and then the cutter and finger-bar folded over, so 
as to lie upon the top of said front piece of the frame, as shown in 
Fig. 3, where it can rest while the machine is moved from place to 
place. 

Fig. 2 represents the cutters as in position for mowing, with their 
several connections in their working positions, while in ip ig. 3 is rep- 
resented the positions of the same parts when the cutters and their 
beam, &c., are folded over and resting on the main frame. 

T is the inside shoe, having a wheel, U, peculiarly located thereon, 
and VY . the outside shoe or divider, having an adjus table sole or 
runner, 7, thereon, and a slot, s, and pin ¢ for a track-clearer; but as 
these it or dividers constitute the subject-matter of another ap- 
plication for letters patent their peculiar functions need not here be 
more fully referred to, their general position being shown in the 
drawings. 

In Fig. 5 I have shown on an enlarged scale the manner of hold- 
ing the key W in place against the adjustable half u of the box that 
the wrist- -pin f on the er rank-wheel I works in. It has been found 
very difficult heretofore to keep this key in its place, the motion or 
jar of the machine causing it to jump out, and thus loose, injure, or 
break the parts. I prevent thisin the following manner, viz: I make 
ratchet-teeth on one face of the key, into which a spring-dog, v, that 
is fast on the double-headed key X, takes, and thus entirely prevents 
the key W from getting loose or jumping out. When it becomes 
necessary to tighten the follower u the key W is tapped down, the 
dog slipping over the inclined face of the ratchet-teeth and taking 
into each tooth and there firmly holding the key when adjusted. To 
take out the key or detach the pitman a pointed tool is put against 
the spring-dog v, pressing it into the recess in the double-headed 
key X, and then the key W can be raised out and the: parts discon- 
nected. 

The machine here represented has upon it all the necessary fixt- 
ures for attaching a platform and reel to convert it into a reaping- 
machine. Some of these connections, forming the subject-matter of 
other applications for letters patent, need not here be alluded to in 
detail. 

Y represents the broken end of the tongue, showing its point of 
connection to the main frame. 

Having thus fully described the nature and object of my inven- 
tion, what I claim therein as new, and desire to secure by letters pat- 
ent, is— 

1. So hinging the bar or beam which carries the cutters and fingers 
to the beam L as that it may be raised up, folded over, and carried 
upon the main frame, substantially as herein described. 

In combination with the beam L, hinged as herein described, 
the braces N §, rigidly connected therewith, but hinged at their op- 
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posite ends, so that the beam L may-rise and fall at pleasure, but be 
permanently braced in its proper pusition to give the cutter and 
finger bars or beams in turn their proper working position, as herein 
described and represented. 
LEWIS MILLER. 
Witnesses: 
DANIEL GOTSHALL. 
KLI WAGNER. 


S00 ‘Tag attached marked as follows: U. S. circuit court, nor 
dist. Illinois. Hugh Graham vs. Cyrus H. McCormick et al. 
4. Def’ts’ Exhibit Stetson & Maynard Patent No. 24063. Jno. H. 
Whipple, notary public. 
(60.) 
DEPARTMENT OF THE INTERIOR, 
UniITeD STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Stetson and Maynard, May 
17th, 1859, # 24063, for “ improvement in harvesting machines.” 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Ofhce to be hereunto 
affixed this thirteenth day of August, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States the one hundred and fourth. 

[ SEAL. | W. H. DOOLITTLE, 


Acting Commissioner. 
801 No. 24063. 


United States of America to all to whom these letters patent shail 
come : 

Whereas W.S. Stetson & R. F. Maynard, of Baltimore, Maryland, 
have alleged that they bave invented a new and useful improve- 
ment in harvesting machines, which they state has not been known 
or used before their. application; have made oath that they are 
citizens of the United States ; that they do verily believe that they 
are the original and first inventors or discoverers of the said improve- 
ment, and that the same hath not, to the best of their knowledge and 
belief, been previously known or used; have paid into the Treasury 
of the United States the sum of thirty dollars, and presented a peti- 
tion to the Commissioner of Patents signifying a desire of obtaining 
and exclusive property in the said improvement, and praying that 
a patent may be granted for that purpose: These are, therefore, to 
grant, according to law, to the said W.S. Stetson & R. F. Maynard, 
their heirs, administrators, or assigns, for the term of fourteen years 
from the seventeenth day of May, one thousand eight hundred and 
fifty-nine, the full and exclusive right and liberty of making, con- 
structing, using, and vending to others to be used the said improve- 
ment, a description whereof is given in the words of the said W. S. 
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Stetson & R. F. Maynard in the schedule hereunto annexed, and 
is made part of these presents. 

In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office has been hereto affixed. 

Given under my hand, at the city of Washington, this seventeenth 
day of May, in the year of our Lord one thousand eight hundred 
and fifty-nine, and of the Independence of the United States of 
America the eighty-third. 

[ SEAL. | JACOB THOMPSON, 


Secretary of the Intervor. 


Countersigned and sealed with the seal of the Patent Office. 
S. T. SHUGERT, 


Act’g Commissioner of Patents. 
(Here follows diagram marked p. 802.) 
803 UnrITeD STATES PATENT OFFICE. 
W.S. Stetson and R. F. Maynarp, of Baltimore, Maryland. 
Improv ment an Harve sting Machines. 


Specification forming part of Letters Patent No. 24063, dated May 
17,1859. 


To all whom it may concern: 

Be it known that we, W.S. Stetson and R. F. Maynard, of Balti- 
more, in the county of Baltimore and State of Maryland, have in- 
vented certain improvements in harvesters; and I do hereby de- 
clare that the following is a full, clear, and exact description of the 
principles or characters which distinguish them from all other things 
before known, and of the usual manner of making, modifying, and 
using the same, reference being had to the accompanying drawings, 
of which— 

Figure 1 is a perspective view of the machine; Fig. 2, a detached 
view of the connecting-rod : hig. 3, a detached view of that end of 
the lever £ which runs in the cam-groove and the friction-roller on 
the end of the lever; Fig. 4, a side elevation of one of the fingers or 
teeth ; Fig. 5, a plan view, showing two teeth or fingers in one sec- 
tion or division: hig, b, re cross-section through the middle of one 
of the fingers; lig. 7, a side elevation of one of the fingers, with an 
obtuse angle at its base; Fig. 8, a top view of knives and fingers, 
showing by red and black lines the range of motion or length of 
stroke given to the knives, and Fig. 9 is a detached view in perspec- 
tive, showing the connection of the lever for adjusting the finger- 
bar. 

Our invention consists in certain improvements in harvesters, de- 
scribed and specified as follows: 

Upon the axle a of the carriage-wheels is hung a saddle-frame, 8, 
by the collars ¢ c, in such manner as to vibrate about the axle. The 
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lower end of this frame rests and runs upon the ground upon a 
rounded heel, e’ 

d is the crown-gear which drives the pinion e, and upon the pin- 
ion-shaft f, which runs in the boxes g g in the saddle-frame, is a 
double spiral cam, h, the office of which is to vive reciprocating Ino- 
tion to the knives 7 through the mediun of the vibrating lever £ and 
the connecting-rod m.. The fulcrum nv of lever & is in the center of 
the lever, thus giving to the knives the same length of stroke as the 
vibration of the « cam, which obviates to a great extent the jarring 
and rough working so common in the cam movements used in har- 
vesters, where large cams are used on the driving-wheels as the 
primary gear. 

The connecting-rod m is of a peculiar construction and specially 

adapted to convey motion from the cam-lever to the cutter-bar, and 
ia found preferab le on some accounts to a ringle rod with ball-and- 


socket or unive = joints at its ends. It consists of two rods, a’ a?, 
and fou r soc ‘ke LS. 1° a‘* a° a° two in the end oft the vibrating lever k: 
and two in the mst of the eutter- bar /’. ‘These sockets are to receive 


the balls or rounded heads on the pots of the rodsa’ a*. Therod a’ 
has its ends bent inward, as shown in Fig. 2, and the rod a? is 
straight. When the balls Ot} these rods are in their respective 
sockets, according to their position shown 1n hig. 5, it will be seen 
that they act together as one rod, while there 1s sufficient freedom 
of motion in the joints to accommodate the various motions of the 
cutter-bar and finger-bar. 

The finger-bar n’ rests upon the ground, and has all the necessary 
motions of adjustment and accommodation to unevenness of the 
ground given to it by the very simple and efficient connections with 
the saddle-frame shown in lig. l. It adapts itself to slopes of the 
ground by means of the hinge-joint p, and is adjustable as to height 
of cut by its motion about the axis of the shaft r. Theshaftr turns 
in the collars s yt ist above the heel of frame },and is prolonged SO as 
to make the support or axis of the hinge-joint p. It is also pro- 
longed beyond this joint into the brace-piece ¢, which les in a slot 
or opening, u, in the finger-bar and acts as brace to the hinge- 
joint p. The finger-bar n’ is of a particular form (Shown in 
hig. 1.) _ rear portion, v, rests flat u pon the ground, and the for- 
ward part, z ‘rises from the part v al an a ft forty- five degrees, or 
lee. tg The front upper edge of wis shown as 1n me re lh hig. 
l, so as to fit the right angle e* at the base of the tvoth : but for fa- 
cility of casting we prefer to make it perpendicular, as shown in 
lig. 7, the mechanical effect of bracing the tooth being the same in 
both cas Cs, and this edge and the unde r surface of w are embraced 
by the base of the fingers z,which are of the forms shown in Figs. 4 
and 7. <A large bearing-surface is thus gained, and when the fingers 
are bolted to the bar they are very firm, the direction of the bolt be- 
ing shown In Fig. 4. 

Instead of constructing and attaching the fingers separately or in 
a whole set, we make them in divisions or sections of two or more, 
Fig. 5, by which we combine a sufficient amount of firmness with 
facility of attachment or removal in putting up the machine or in 
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case of repairs, and also facility of casting the fingers. We make 
two openings, 2” 2°, of the form shown in section in Fig. 6, through 
the lower part of the fingers, and the upper edges of these openings 
form shearing or cutting edges. 

We are aware that-an opening has hitherto been made through 
the finger; but by means ot the LWwoO openings we gain LWOo addi- 
tional shearing-edges, the two middle ones on the upper edge of di- 
vision x* being the most efficient; in conjunction with the back-and- 
forth motion of the knife-edges, in cutting up or reducing and clear- 
ing away gummy matter and the refuse stuff, which tends constantly 
to clog and impede the motion of the knives. The fingers are also 
lighter without losing any material portion of strength. We di- 
vide the finger-guard into two portions, é, and each of these por- 
tions is made concave on the under side, as shown in Fig. 6, and 
they are inclined so as to bring their outer edges near to the knives, 
while their inuer edges are elevated. This form and the inclination 
of the divisions of the cuard are attended with great advantages In 
respect to keeping the knives clean and removing all obstructions 
to their motion, and at the same time the We ioht ls lessened without 
detracting from their necessary strength. 

Another important feature of our harvester, in connection with 
the open tooth and its cutting-edges, is making the stroke of the 
knife-bar of such length that the knife-points e® shall pass the dis- 
tance from the outside edge of one tooth to the outside edge of the 
adjacent tooth, as shown by the red lines in hig. o, by which means 
the knife-edges cut over the edges of two teeth, and also pass over 
the middle cutting-edges, which keeps the knives and teeth very 
clean of gummy matter and obstructions and makes a very eflicient 
cut. The adjustment of the finger-bar is effected by means of the 
lever n~, connecte l with the axis r, as shown In Big. De 

We claim— 

1. The double hinge-joint at the end of the finger-bar, consisting 
of the hinge p, shaft 7, collar s, and brace ¢, arranged and operating 
in the manner described, for the PpUPpOse specified. 

2. ‘The compound connecting-rod m, constructed and operated as 
set forth. 

3. We do not claim attaching the fingers or teeth toan angle-iron 
bar, as that has been before done; but we do claim so constructing 
or forming the upper part of the obtuse-angle-iron tooth-bar and the 
base of the finger or tooth that said base shall bear upon two plane 
faces of the said angle-iron, in the manner and for the purposes set 
forth. 

W. 8S. STETSON. 
KR. F. MAYNARD. 


ere = 


Witnesses: 
ROB SINCLAIR, JR., 
DAN’L SCULLY. 


(Here follows diagram marked p. 804.) 
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805 UNITED STATES PATENT OFFICE. 
Lewis MILier, of Canton, Ohio, assignor to C. Aultman & Co. 
Improvement in. Harvesters. 


Specification forming part of Letters Patent No. 20180, dated May 
4, 1858; Reissue No. 766, dated July 19, 1859. 


Trvision C. 


To all whom it may concern: 

Be it known that I, Lewis Miller, of Canton, in the county of 
Stark and State of Ohio, have invented certain new and useful im- 
provements in machines for harvesting grain and grass, of which 
the following is a full, clear, and exact description, reference being 
had to the accompanying drawings, which make part of this specifi- 
cation, in which— 

Figure 1 represents a view in perspective of the machine as ar- 
ranged for mowing. Fig. 2 represents a front elevation of the ma- 
chine, the black lines showing the finger-beam resting upon the 
ground in the position it will occupy when the machine is mowing 
on a level surface, the red lines showing the position of the finger- 
beam when mowing on an uneven surface, with its left end raised 
to confurm thereto, and the blue lines showing the finger-beam raised 
off and held parallel to the ground by means of « hand-lever to pass 
over an obstacle. Fig. 3 represents by the black lines a front eleva- 
tion of the machine, with the finger-beam folded over upon the 
frame in a compact manner. The red lines show the tinger-beam 
raised on end preparatory to being lifted by the hand-lever, and 
turned over upon the frame, and the blue lines show the finger- 
beam almost raised up and turned over upon theframe. Tig. 4 rep- 
resents a view of the under side of the main frame and certain parts 
connected therewith, but showing more particularly the arrange- 
ment of the brace for supporting the coupling-arm. Fig. 5 repre- 
sents on an enlarged scale a view of one side of a portion of the con- 
necting rod which transmits motion from the crank to the cutter. 
Fig. 6 represents a front view of the quadrant-lever for lifting and 
the ratchet-teeth and detent for holding up the finger-beam when 
raised ; also, a fragment of the adjacent part of the frame detached 
from the machine. Fig. 7. represents a similar view of the same 
parts, the quadrant-lever and its ratchet-teeth being in the position 
they OCCUPY when turned aside to disengage the teeth from the 
detent preparatory to raising or lowering the finger-beam. Fig. 8 
represents a view of the side of the quadrant having the ratchet- 
teeth thereon ; and Fig. 9 represents a vertical section at the line 
ax of Fig. 1, showing the knuckle of the joint connecting the finger- 
beam and coupling-arm. 

That side of the machine on which the finger-beam projects when 
on the ground in the position shown in Fig. 1, I call the “right” 
side. ‘The other I call the “ left” side. 
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In operating mowing-machines it often happens that the cutter 
becomes bound more or less in the slots of the guard-fingers by 
reason of grass wedging in between the sides of ‘the slots in the 
fingers and the sides of the cutter; and in working the cutter under 
such circumstances great force has to be exerted, which force, being 
sustained by the bearings of the crank, is apt to overstrain and work 
loose that part of the frame which sustains the bearing, and if the 
bearing of the crank be supported by a hanger or bracket project- 
ing from the frame this Ji: bility to work loose is greatly increased. 
If the finger po be drawn by a coupling-arm hinged to a hanger 
or bracket on the frame, the force required to drive the cutter acts 
on the hanger or bracket which carries the hinge of the coupling- 
arm in one direction with the same force with which it acts in the 
opposite direction on the hanger or bracket which carries the bear- 
ing for the journal of the crank, and as the direction in which these 
forces act upon the hangers or brackets is reversed with every re- 
versal of the motion of the cutter it is found to be difficult, if not 
impossible, especially in a wooden frame, to fasten these hangers so 
that they will not work loose. This working of the hangers impairs 
the durability of the machine, but is objectionable chiefly because 
it varies the stroke of the cutter, and thereby impairs its shearing 
action, and thus lessens the efficiency of the machine, and therefore 
it is of greater Importance tO remedy this defect, and my contri- 
vance for that purpose is the subject of this patent; and it consists 
in combining the bearing for the journal of the crank and the hinge n 
of the coupling-arm with a hanger or bracket which is made com- 
mon to both; and therefore any irregular or accidental yielding or 
vibration of the crank is imparted equally to the coupling-arm, 
finger-beam, and cutter, thus preventing any of the derangements 
of the stroke or action of the cutter, which are inevitable when the 
crank-bearing and the hinge of the coupling-arm are sup- 
8053} ported on separate brackets. Besides, this arrangement les- 
sens the cost of construction and the weight to be patti by 
making one of the two hangers or brackets heretofore used perform 
the duty of both. 

The accompanying drawings represent a mowing-machine having 
its main frame A A’ A* A®% A* A® supported by an axle, C,and a 
pair of wheels, Bb and b’, and having a tongue, Y, for the horses to 
draw it by, projecting from the front of the main frame. 

A finger-beam, M, projects from the right side of the frame, 
to which it is connected by an intermediate coupling arm, L, 
hinged at its right end to the finger-beam, and at its left end 
toa hanger or bracket, H, projecting some distance downward 
from the under side of the main frame. This hanger, in addi- 
tion to supporting the hinge 6 of the coupling-arm, also sup- 
ports the bearing ¢ for the journal of the crank, which imparts 
a vibratory motion to the cutter K through a connecting-rod, 
J. The hinge and bearing are eer as near as possible, in order 
that the raising and lowering of the coupling-arm may be on an 
axis of motion, as near as may be, coincident with the axis of mo- 
tion of the crank, and thereby prevent any injurious interference 
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with the stroke of the cutter from the movements of the coupling- 
arm. 

The parts of the machine which have not been particularly de- 
scribed do not relate to the subject-matter of the claim under this 
patent, and need nor therefore be further referred to here. 

What I claim under this patent as my invention is— 

The jcombination of the crank and the bearing for its journal, 
the cutter, the coupling-arm, and the hinge of its inner end, witha 
hanger which is made the common support for the hinge of the 
coupling-arm and the journal of the crank, arranged and operating 
substantially as herein set forth. 

In testimony whereof I have hereunto subscribed my name. 

LEWIS MILLER. 

Witnesses : 

S. HAWKES. 
JAS. 8S. TONNER. 


(65.) 
DEPARTMENT OF THE INTERIOR. 


[ Vignette. ] 


Unirep STaTes PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this.oftice of the letters patent granted David Zug, October 4th, 
1859, No. 25697, for improvement in harvesters. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this sixteenth day of October, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States the one hundred and fourth. 

[Seal of Patent Office, United States of America. ] 
W. H. DOOLITTLE, 
Acting Commissioner. 
807 No. 25697. 


[ Vignette. ] 


United States of America to all to whom these letters patent shall 
come: 


Whereas David Zug, of Shaefferstown, Pennsylvania, has alleged 
that he has invented a new and useful improvement in harvesters, 
which he states has not been known or used before his application ; 
has made affirmation that he is a citizen of the United States; that 
he does verily believe that he is the original and first inventor or 
discoverer of the said improvement, and that the same hath not, to 
the best of his knowledge and belief, been previously known or 
used ; has paid into the Treasury of the United States the sum of 
thirty dollars, and presented a petition to the Commissioner of Pat- 
ents signifying a desire of obtaining an exclusive property in the 
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said improvement, and praying that a patent muy be granted for 
that purpose : 

These are, therefore, to grant, according to law, to the said David 
Zug, his heirs, administrators, or assigns, for the term of fourteen 
years from the fourth day of October, one thousand eight hundred 
and fifty-nine, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used the said im- 
provement, a description whereof is given, in the words of the said 
David Zug, in the schedule hereunto annexed, and is made part of 
these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this fourth day 
of October, in the year of our Lord one thousand eight hundred and 
fifty-nine, and of the Independence of the United States of America 
the eighty-fourth. 

[ SEAL. | JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office 
WM. D. BISHOP, 


Commissioner of Patents. 


808 Davin Zua, of Shaefferstown, Pa. 
Letters Patent No. 25697, dated Oct. 4th, 1859. 
Imp’t in Harvesters. 


To all whom it may concern: 

se it known that I, David Zug, of Shaefferstown, in the county of 
Lebanon and State of Pennsylvania, have invented a new and useful 
improvement in combined reaping and mowing machines; and I do 
hereby declare that the following is a full, clear, and exact descrip- 
tion of the construction and operation of the same, reference being 
had to the accompanying drawings, making a part of this specifica- 
tion, in which Figure 1 is an isometrical view of the entire machine, 
except the seats for the driver and raker and the ordinary platform, 
and full extension of the cutting bar and finger beam, marked 1 2; 
Fig. 2 shows the bearings and gearimgs in part; Fig. 3 is a view on 
the outside of the traction wheel F and the cogged driving wheel G 
and parts visible; Fig. 4 shows the leverage on the side of the 

truck, detached; Fig. 5, the curved arms and spokes on the 
809 wheels FG, and their adaptation to each other; also the 

ratchet hub 5; Fig. 6, one of the clicks—more fully set forth 
in manner following, the alike parts having the same figure or letter 
in the several drawings, to which reference is made, viz: 

The traction wheels E F are loose on the axle L, and revolve 
freely when the click 7 is detached from the lower and moved to 
the upper notch of the click catch 6 on the adjoining spoke of the 
wheel, and also when backing the truck the clicks do not arrest the 
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motion of the wheel, but, when down, by a forward motion, the 
click rests against the ratchet teeth of the hub, and thus locks the 
wheel, and consequently gives a rotary motion to the axle L and 
the driving wheel G, cogged on its inner periphery, which gives 
motion to the small cogged wheel I (or pinion I) outside the truck 
and its shaft N,on which is the bevel wheel H, geared into the 
beveled pinion K, which gives motion to the shaft M and its terminal 
wheel O, to which lattér the pitman X is affixed on its outer disk 
and near its edge on the peg 10, operating the pitman to which 
810 the cutter bar 2 is affixed at 15 (on the shoe Z), crank fashion, 
drawing it to and fro in its groove on the shoe and between 
the fingers 3 3. A semi-circular band 9, with a projecting end 16, 
is affixed to the truck beams B C, beneath on the rear, to which the 
supporting bar Y is hinged at 16, and also at 12 to the shoe Z, be- 
tween the raised bearers 13, for the reception of bar 1, which sup- 
ports the fingers or guards 3 3, and also the platform, when used for 
reaping; this supporting beam Y is braced with the piece W, hinged 
at 14 on the shoe Z. There is also an adjustable castor wheel 8 (not 
shown on the model) under the supporting bar Y, which rests on 
the ground at any desired elevation of the cutting bar adjustment, 
asin common use. The elastic spring brace V embraces the sup- 
porting bar Y at v,in which the bar can vibrate to adapt it to the 
folding over of the sickle bar 2 and finger supports 1 onto the truck 
when desired. The other end of the spring brace V is hinged to a 
bolt passing through a box, P; with a nut and screw; this bolt 
811 is surrounded with thick gum-elastic within the box, being 
of sufficient power to retain the bolt, yielding only when tbe 
guards come in contact with any obstacle while operating, by which 
much damage to the machine may be prevented, the supporting 
bar Y being also so hinged at 16 as to allow a sufficient vibration 
under such circumstances. A hoisting bar, 4, hinged to 14 on the 
shoe and secured to the spring brace V, over which the chain U is 
passed at one end, while the other end is secured to the projecting 
point on the quadrant-like grooved lever arm Q. ‘The lever 'T, in its 
socket R, operates in the curved or toothed quadrant S, as shown, by 
which lever arrangement the shoe Z, with its appendages, can be 
raised and lowered with ease, and retained in the desired notch. 

[ am aware that various devices have been employed to effect 
similar objects, but Iam not aware of any combination substantially 
the same. 

What I claim as my invention, and desire to secure by letters 

patent, is the combination of the brace V with the gum-elastic 
812 stuffing box P, and the supporting bar Y, when these several 
parts are constructed and arranged in the manner described, 
for the purpose specified. 
DAVID ZUG. 
Witnesses present at signing: 
S. G. MUSSER. 
J. STAUFFER. 
Ex’d: H. M. H., E. A. M. 


(Here follows diagram marked p. 818.) 
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Tag attached marked as follows: U.S. circuit, nor. dist. Illinois. 
Hugh Graham vs. Cyrus H. McCormick et al. 7. Def’ts’ Exhibit. 
Ball Patent No. 25797. Jno. H. Whipple, notary public. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted E. Ball, dated October 18, 
1859, No. 25797, for “‘imp’t in harvesters.” 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereto affixed 
this twentieth day of November, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, and of the Independence of 
the United States the one hundred and second. 

[ SEAL. | W. H. DOOLITTLE, 


Acting Commissioner. 


815 United States of America to all to whom these letters patent 
shall come: 

Whereas E. Ball, of Canton, Ohio, has alleged that ‘he has in- 
vented a new and useful improvement in harvesters, which he states 
has not been known or used before his application; hath made oath 
that he is a citizen of the United States; that he does verily believe 
that he is the original and first inventor or discoverer of said. im- 
provement, and that the same hath not, to the best of his knowledge 
and belief, beén previously known or used; has paid into the Treas- 
ury of the United States the sum of thirty dollars, and presented a 
petition to the Commissioner of Patents signifying a desire of ob- 
taining an exclusive property in the said improvement, and praying 
that a patent may be granted for that purpose: 

These are, therefore, to grant, according to law, tothe said E. Ball, 
his heirs, administrators, or assigns, for the term of fourteen vears 
from the eighteenth day of October, one thousand eight hundred 
and fifty-nine, the full and exclusive right and liberty of making, 
constructing, using, and vending to othe rs to be used the said im- 
provement, a description whereof is given in the words of the said 
KE. Ball in the schedule hereunto annexed, and is made part of these 
presents. 

In testimony whereof I have caused these letters to be made 
patent, and the seal of the Patent Office has been hereto affixed. 

Given under my hand, at the city of Washington, this eighteenth 
day of October, in the year of our Lord one thousand eight hundred 
and fifty-nine, and of the Independence of the United States of 
America the eighty-fourth. 

[ SEAL. | JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
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816 The Schedule Referred to in These Letters Patent and Making 
Part of the Same. 


To all whom 1t may concern: 

se it known that I, E. Ball, of Canton, in the county of Stark and 
State of Ohio, have invented certain new and useful improvements 
in combined reapers and mowers; and I do hereby declare that the 
following is a sufficiently full and exact description thereof to en- 
able those skilled in the art to make and use my said improvements, 
reference being had tothe accompanying drawings, and to the letters 
of reference marked thereon, forming a part of this specification. 

Figure 1, Plate I, is a top or plan view of the machine when ar- 
ranged for mowing. Fig. 2, Plate I, is a side view of the same. 
Fig. 3 is a plan view of the outer end of the finger-beam and track- 
clearer. Fig. 4 isa side view of the same. Fig. 51s a section on 
line A B, Fig. 1. Fig. 6 is a section showing the heel of the finger- 
beam and the parts attached thereto, looking in the direction of 
arrow 1, Fig. 1. Fig. 7 is a view of the device for throwing the 
gearing in and out of action. Fig. 8 is a section on line a 4, Fig. 1; 
and Fig. 9 is a plan view of the seat for the raker. In Plate II of 
the accompanying drawings, Fig. 10 is a rear view of the machine 
when arranged for mowing, with the finger-beam turned up against 
the frame for passing from one field to another. Fig. 11 isa plan 
view of the reaping attachment. Figs. 12, 15, 14, and 15 are de- 
tached sections. Fig. 16 is a vertical section through the center of 
the coupling-arm ¢, and Figs. 17 and 18 are views of the shipping- 
lever and stand. 

The same letters of reference refer to the same parts in all of the 
figures. 

The main frame A is of rectangular form, and is supported upon 
axles a a’ of the independent wheels B B’, which turn in suitable 
bearings, the outer bearings, ) 6’, only being shown in the draw- 
ings. 

To the inside of the wheels B B’ are attached in any suitable man- 
ner gear-wheels C (see Fig. 2), having teeth or cogs on their inner 
surfaces to work into the teeth on small wheels d, which run loose 
on the shaft e, but which have ratchet-disks attached in such a man- 
ner as that when the machine is drawn forward by means of the 
draft-pole H pawls attached to the inside of the cases ¢ ec’ take into 
their respective ratchet-teeth, and thus turn the shaft e, the cases ¢ e’ 
being rigidly attached to the shaft e. As this arrangement is sim}- 
lar to that described in the patent granted to John Butter and my- 
self, December 1, 1857, no more minute description is here necessary 
further than it may be observed that the machine when being 
backed does not operate the shaft e. 

On the center of the shaft e is a hub, f’, against which bears the 
hub of the gear-wheel f, which turns loosely on the shaft e, and 
which also gears into the wheel g on the crank-shaft h, which is 
supported by suitable bearings in an inclined position under the 
frame. 
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To the lower end of the crank-shaft hf is fastened a balance-wheel, 
7, and to which the pitman-rod £ is attached by a swiveled connec- 
tion, 7, while the other end is attached to the cutter-bar / at 7’, so that 
as the shaft h revolves a reciprocating motion is imparted to the 
cutters m, which work through guard-fingers n, attached to the 
finger-bar D. The finger-bar D is fastened to a swinging plate, G, 
hinged tothe lower end of the brace bar or plate Eatr. There is 
also attached to the plate Ea guide-piece, F, to keep the plate G 
steady as it turns on its hinge r, the upper end of the plate G work- 
ing between shoulders on the piece I’. When it is desired to fix the 
plate G in a rigid relative position as respects the brace-plate E the 
screw s, which works threugh the piece F into the plate G, is turned 
up, so as to hold the plate firm. ‘To obviate the necessity, however, 
of taking out the screw-nut s every time the change is made, the 
piece F is provided with a slot, so that the screw-nut s need only be 
loosened sufficiently to play freely up and down in the piece F when 
it is desired to permit the plate G to turn on its hinge. The brace- 
plate KE is attached . the front of the frame by a hinge-joint, as 
fully shown in Figs. 1 and 2. 

To keep the finger ke and cutting apparatus from being wrenched 
laterally, a coupling-arm, ¢ , Is hinged to the plate G at u, “and to the 
hanger wu’ by a swivel-joint, 

To give greater strength to the brace-plate E and guide-piece F, 
they are connected by the truss-rod q, as seen in Figs. 1 and 2. 

The outer end of the finger-beam D is provided with a shoe, 0, and 
the shoe o has hinged to its rear a track-clearer consisting of two 

curved arms, p p, hinged toa common center, p’, and pro- 
8162 vided with a nut and bolt, p”, so that their outer ends can be 

adjusted and held in different relative positions. (See Figs. 
2, 3, 4, and 10.) 

To the top of the rear part of the main frame A is secured in 
suitable bearings a shaft, J, which has connected to its outer end a 
grooved pulley or wheel, J’, while to its inner end is connected the 
lever I. A chain or rope, 0’’, is connected to the wheel J’, and also 
to the coupling-arm ¢, as fully shown in Fig. 10. A catch-plate, ec’, 
is fastened to the upper rear part of the frame, as shown in the draw- 
ings, in such relative positions as respects the fulcrum of the lever ] 
that a pin or other suitable device attached to the lower part of said 
lever will catch into the holes in the plate c’ and hold the lever in 
any desired position, the lever being so constructed that it can be 
moved laterally, so as to release the pin or catch from the plate c’ 
when it is desired to change the position of the lever. 

Tle draft-pole H is held between shoulders cast or formed on the 
draft-piece v by means of a bolt, y. The head of the bolt y, being 
allowed to drop into the opening 2 of the plate w, is then moved, to- 
gether with the draft-piece v and pole H, laterally, so as to cause the 
body of the bolt y to move into the slot z in the plate w, when the 
nut on the bolt y is tightened, so as to hold the pole H firmly to the 
plate w, which is rigidly attached to the front of the frame A. (See 
Figs. 1, 2, and 8.) ‘When it is desired to change the relative posi- 
tion of the pole H to adjust the draft all that is necessary to do is to 
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loosen the nut on the bolt y and move or slide the bolt, pole H, and 
piece v to the desired position, and then tighten the nutagain. The 
plate w has shoulders w’, which fit on each side of the front piece of 
the frame A, while the draft-piece v has shoulders v’, which in turn 
fit over the sides of the plate w, thus rendering the draft-adjusting 
device both strong and simple. | 

The shipping-lever K is pivoted at e’ to its standard L, which in 
turn is bolted to the covering or floor M, so that the forked end e’’ 
of the lever extends down through the floor M and works in the 
groove g’ in the slotted shipper-piece f’, which is free to slide back 
and forth on the shaft e, but is caused to turn with the shaft e by 
means of the.pin h’, which passes through the shaft and extends on 
each side thereof into the slot in the shipper-piece 7’. 

By reference to Fig. 7 it will be seen that by working the lever so 
as to move or slide the shipping-piece f’ back and forth the cutters 
can be thrown into or out of action, at the pleasure of the driver, 
when the machine is being moved forward. The lever K is pro- 
vided with a hole, into which fits a pin, d’, in the upper end of the 
standard L when the cutters are to be operated; but when they are 
to be stopped the driver takes hold of the lever and lifts it up and 
moves it to one side of the pin, as shown in Fig. 18. 

N is the driver’s seat, supported by springs N’, and M’ is the 
raker’s foot-board, attached to the rear of the frame. 

M’’, Fig. 11, is the grain-platform, M’” the reel, M’’” the connect- 
ing-plate, and M’’’” the inner reel-support, to be attached to the 
part F’ on the brace-plate E by bolts 0’. 

Figs. 12, 13, 14, and 15 represent detached sections of the reaping 
attachment. As it is, however, my intention to apply fora separate 
patent on my improvements in the reaping attachments, they will 
not be more particularly described in this connection. 

When mowing, the finger-beam being attached to the hinged 
plate G, the front of the fingers can rise and fall to a limited extent, 
while the rear end of the brace-plate E rests on the ground, so that 
the fronts of the cutters are not so liable to run into slight and sud- 
den elevations of the ground as they would without this provision. 
The driver, too, by means of the lever I, can with but little effort 
turn up the front of the fingers at pleasure without raising either 
end of the finger-beam off of the ground, as shown in red, Fig. 6. 
When, however, it is desired to raise the finger-beam and sickle en- 
tively off of the ground (and the front of the plate G is allowed to 
play up and down in the slot in the piece IF), the driver has to turn 
the lever I, so as to draw the front of the plate G up against a stop 
on the top of the guide-piece F, or until the screw s strikes against 
the top of its slot, when the finger-beam can be raised entirely off 
of the ground, and in nearly a horizontal position, the top of the 
inner side of the hinged plate G coming in contact with the coup- 
ling-arm ¢, as shown in Fig. 16 at G’. 

In moving the machine from field to field the finger-bar D, to- 
gether with the cutting epparatus, being turned up, as shown in 
Fig. 10, they are held in that position by means of a hook or catch, 
I’, on the lever I, being inserted into a-slot in the track-clearer and 
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held firmly in place by the bolt p’’, which can be moved back and 
forth, in connection with the arms p p, which can be moved so as to 
grasp firmly anything placed in the slot in which the bolt p’’ works. 
When the finger- beam is raised into a vertical position the cutter- 
bar is liable to slide down onto the ground, and to prevent which I 
provide the coupling-arm ¢ with a spur, &’, so that the pitman-rod k 
will rest upon that, and thus hold the cutter-bar in place, as shown 
in Fig. 10. 

Having described my combined reaping and mowing machine, 
what I claim in this patent is— 

1. The hinged plate G, constructed as shown and specified, in 
combination with the finger- bar D and brace-plate E, ieteatinlle 
as described. 

2. The combination of the coupling-arm ¢ (swiveled only at the 
point of connection with the main frame), in combination with 
hinged plate G, hinged brace-plate E, and guide-piece IF, substan- 

tially as set forth. 
8166 3. The guide-piece F, in combination with the brace-rod q, 
cea plate G, brace-plate E, coupling-arm ¢, and chain 6”, 
substantially as described. 

4. The combination and relative arrangement of spur k’ with 
coupling-arm ¢ and pitman &, as and for the purposes set forth. 

5. The combination of the hinged plate G and adjusting-screw s 
with the slotted guide-piece F, hinged brace-plate E, and chain 6” 
arranged as and for the purposes set forth. 

| E. BALL. 
Witnesses: 
DANIEL GOTSHALL. 
JACOB KEPLINGER. 


(Here follow diagrams marked pp. 817 to 823, inclusive.) 
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STEPHEN 8. Bartwett, of Providence, Rhode Island, assignor to him- 
self and Thomas H. Dodge, of Washington, D. C. 


Improvement in Harvesters. 


Specification forming part of Letters Patent No. 34545, dated Feb- 
ruary 25, 1862. 


To all whom it may concern: 

Be it known that I, Stephen S. Bartlett, of Providence, in the 
county of Providence and State of Rhode Island, have invented cer- 
tain new and useful improveme nts in harvesters; and | do hereby 
declare that the following is a full, clear, and exact description, ref- 
erence being had to the accompanying drawings, forming a part of 
this specification, in which — 

Figure 1 represents a plan view of a machine embracing my said 
improvements. Fig. 2 represents a rear view of said machine, the 
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finger-beam being shown in threedifferent positions. Fig.3 represents 
a side view of the machine, the finger-beam in section; Fig. 4, a de- 
tached part in section; Figs. 5 and 6, modifications of some of the 
parts. 

In the accompanying drawings, A A A A represents the main 
frame, supported by two wheels, B B’, the frame being fast on axle a, 
which turns in bearings or boxes } b, while the latter, B’, turns loose 
on the end of axle a. To the inside of wheel b is fast a spur-gear, C, 
which gears into asmall spur-gear on a tubular shaft, c, which turns 
in box d, and on one end of shaft e,to the middle of which is fast a 
bevel-gear, D, which gears into a small bevel-gear, E, on the front end 
of crank-shaft f, which operates connecting-rod g, connected atits outer 
end to the top of a rocker-arm, h, fast on a spindle, 7, which is free 
to turn in the upper part of the metal stand ), and being held therein 
by a nut, &, on its rearend. To the lower end of rocker-arm h is 
hinged the swiveled end / of the pitman m, which operates the cut- 
ter-bar and cutters. 

On the inner end of tubular shaft ¢ is a ratchet-wheel, n, into 
which a pawl, n’, on the outside of the bevel-gear D, takes, so that 
gear D, its shaft, and the cutters are operated only when the ma- 
chine advances, the ratchet-wheel slipping under the pawl when the 
machine is backed. 

The team is to be attachied to a rigid tongue, fastened to the front 
of the frame, and which in the drawings is represented broken off. 

The heel of the finger-beam E’ is fastened in a slot in a piece, E”, 
fastened. on the rear top of the drag-bar IF’, while one end of a brace- 
bar, G, is hinged between ears 0 o of the piece KE’. The other end 
of said brace-bar extends along in rear of the machine, and is fast 
in a wrist that turns in the lower end of stand 7. The front end of 
drag-bar F is inclined upward, as seen in the drawings, and having 
a tubular friction-collar, p, which plays or works in a curved slot in 
a metal guide-piece, G’, fastened to the inner projecting end of the 
main frame. A link device, H, is fastened to the lower end of G’, 
and also hooked into or fastened to the rear of the drag-bar, the 
link device H being loose, when the machine is backed, as indicated in 
Fig.,3,and in which case the rear of G’ comesin contact with the collar 
part p’ of p, but when the machine is drawn forward the link device 
is straightened, and the drag-bar draws back just enough to let collar 
part p’ play free of G’, so that only the tubular part of p comes in con- 
tact with G’, thus obviating friction. The finger-beam thus connected 
to the main frame can rock or roll on a line at right angles to the 
line of motion of the machine, and also ona line parallel to the motion 
of the machine; or the finger-beam can rise bodily, or at either end, 
to conform to the inequalities of the ground over which it may be 
drawn, and that, too, independent of the up-and-down motion of the 
main frame. 

In order to prevent the heel end of the finger-beam from drop- 
ping too low, and also to enable the attendant to adjust the pressure 
thereof on the stubble and ground, a lever, I, is hinged at its forward 
end by being slipped onto the end of the shaft or axle a, which pro- 
jects beyond the hub of wheel B’ for that purpose, while the rear 
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end of said lever I extends back over and rests on the rear inner 
corner of frame A, and is provided with a hook, qg, into which one 
of the links of chain gq’ can be hooked, the lower end of the chain 
being fastened to the brace-bar G in any suitable manner. It will 
thus be seen that the height of the heel of the finger-beam can be 
regulated at pleasure by simply changing the hook from one link 
to another. 

For the purpose of enabling the driver from his seat J to raise the 
heel of the finger-beam, or to turn up the front of the guards and drag- 
bar, the front end of lever I is provided with a circular slot, s, in which 

works a pin projecting from the inner side of a right-angled 
8244 lever piece, K, which is also loose on shaft a, nut a’ on the 

end of shaft a preventing both levers from working off. The 
upper outer side of K is cast with a recess to receive the long arm 
or lever L, which is bolted or fastened thereto, while the outer arm 
K’ extends forward, and is connected to the front of the drag-bar by 
a chain device, L’, whereby the driver, by taking hold of the upper 
end of lever L and drawing it back, can elevate the front of the 
drag-bar to the top of the slot in the piece G’, which may be of any 
desired height, in this case it being quite as high as the bottom side 
of the frame A. This arrangement provides for elevating the points 
of the cutters and fingers to pass over slight elevations in the ground, 
while the heel of the finger-beam is sustained by arm or lever I, 
resting on the rear of the frame. During the above operation the 
pin v moves back freely in the curved slot s, but when lever L is 
turned in the opposite direction, or forward, the pin moves back in 
said slot until it fetches up against its upper end, when the rear end 
of lever I is raised, together with the heel of the finger-beam and 
cutter-bar. 

The chain device L’ may be arranged similarly to that at the 
rear end of I, so that the height or elevation of the front of the drag- 
bar and the fingers can be adjusted for continued use on rough or 
very uneven ground. 

M is a shield to protect the gearing. 

In figure 4 the outer swiveled end of the pitman is shown on an 
enlarged scale. 

Fig. 5 represents another mode of connecting a drag-bar to the 
front piece of the machine, the parts being shown turned up edge- 
wise. In the use of this device the front piece of frame A, as shown 
in Fig. 1, is to be removed, together with the axle a, and a shorter 
axle (seen in Fig. 6) substituted therefor. The arrrangement of 
elevating-levers above described would in this last case be removed 
and not used. 

The track-board N is fastened in a slot or recess in the metal 
hinged piece O, which has a knuckle, w, on its lower side to strike 
against the shoe to which O is hinged, and thus prevent the rear 
end of the track-board N from falling into deep holes or from hang- 
ing down too low when the finger-beam is raised. One mode of ap- 
plying said improvements has now been described. 

What I claim under this patent is— 
1. Supporting the rear end of a drag-bar arranged to run on the 
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ground at the side of the machine, with its rear end free to rise and 
fall by means of an adjustable arm or lever, whose front end is sup- 
ported by the axle or journal of the main wheels, and on the outside 
of the inner wheel, substantially as described. 

2. The combination, with the inner end of the axle or journal of 
the main supporting-w heels of a grass-harvester, of an elevating arm 
or lever, whereby the rear end of the hinged drag- bar can be raised 
and lowered, together with the heel of the finger-beam, by the driver 
from his seat on the machine, while the elevating arm or lever has 
a a support independent of the frame, substantially as described. 

The combination of the drag-bar and compound-lever arrange- 
oa with the main frame and finger-beam of the machine, sub- 
stantially as and for the purposes set forth. 

In witness whereof I have hereunto subscribed my name. 


STEPHEN S. BARTLETT. 


In presence of— 
Fr. W. MINER. 
M. D. DRAKE. 


(Here follow diagrams marked pp. 825 & 826.) 
827 UNITED STATES PATENT OFFICE 
JoHN A. Dopaer, of Auburn, New York. 
Improvement in Harvesters. 


Specification forming part of Letters Patent No. 47807, dated May 
23, 1865. 


To all whom it may concern: 

Be it known that I, John A. Dodge, of Auburn, in the county 
of Cayuga and State of New York, have invented certain new and 
useful improvements in mowing and reaping machines; and I do 
hereby declare the following to bea full, clear, and exact description 
thereof, reference being had to the accompanying drawings, mak- 
ing part of this specification, and to the letters of reference marked 
thereon, in which— 

Figure 1 is a perspective view of my improved machine when 
used as a reaper. Fig. 2 is a side elevation of the machine with the 
platform and reel detached; Fig. 3,a top view of the machine when 
used as a mower; Fig. 4,a rear view with the cutter detached; Fig. 
5, a perspective view of the same, showing the cutting apparatus 
folded over upon the frame, and Fig. 6 is side view of the self-ad- 


justing pulley in position for operation. Figs. 7 and 8 are views of 


detached portions shown in detail. 

The nature of my invention consists in a novel manner of con- 
structing the main frame of the machine, and of the arrangement 
of the gearing in connection therewith. | 

It further consists in a novel arrangement of the devices for lift- 
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ing the cutting apparatus, and also in a self-adjusting pair of pul- 
leys, to be used in connection with the reel. 

To enable others skilled in the art to construct and use my in- 
vention, I will proceed to describe it. 

A represents the main frame of my improved machine. (More 
clearly shown in Fig. 3.) This frame I construct of cast-iron and 
all in a single piece, for the purpose of making it strong, durable, 
and cheap, and at the same time to afford firm and reliable bear- 
ings for the operating mechanism. The body of the frame I make 
only about half as long again as it is wide, so as to render the ma- 
chine as compact as possible, and on the inner side, at both front 
and rear, there is cast, in connection with the frame, arms B and CG, 
to afford proper attachments for the cutting apparatus. In order to 
permit the use of a long drag-bar, D, the front arm, B, is so curved 
as to throw its outer end, to which the drag-bar D is attached, some 
distance in advance of the body of the frame, as clearly shown in 
Fig. 3. The rear arm, C, is also curved, as shown in the drawings, 
for the purpose of allowing room for the wheel of the machine in 
that side, and to bring its extremity in the position required to 
form a bearing for the pulley ain a line directly over the hinged 
brace-bar 6. The rear left-hand portion of the frame is dropped or 
curved downward, as shown in Fig. 4, for the purpose of furnishing 
asolid bearing for the crank-shaft c,and dispense with the “hanger” 
usually applied in such cases. On the inner left-hand side of the 
frame a short arm, E, is located, as shown, for the purpose of form- 
ing a bearing for the rear end of shaft d, said arm being cast solid 
with the frame. 

The wheels are connected to the axle F by means of ratchets and 
pawls, in the usual manner,so as to permit the machine to be 
backed and turned without interfering with the operation of the 
mechanism. A beveled gear-wheel, e, is mounted loosely on the 
axle F, as shown, which wheel gears into wheel f on shaft d, the 
front end of which shaft projects beyond the frame, and has secured 
thereon the internally-geared wheel g. Directly underneath shaft 
d, and in line therewith, is placed the crank-shaft c, which extends 
the whole length of the main frame. A pinion, h (shown in Fig. 
2), 1s secured to the front end of shaft c, and gears into the wheel g, 
asmall balance-wheel, 7, being secured to the rear end of said shatt, 
the sickle G being connected thereto and operated by means of the 
connecting-rod k,in the usual manner. A sliding clutch, i, operated 
by the lever /, serves to connect the wheel e rigidly to the shaft F 
when it is desired to operate the mechanism. The object of this 
arrangement of the operating mechanism is to secure strong and 
unyielding bearings for the various parts, and especially to secure 
a long crank-shatt, whereby it is less liable to get out of line or to 
become injured or worn. 

Upon the right-hand portion of the frame, and a short distance 
in rear of the axle, is located a vertical standard, 1, which is east 
solid with the frame A, and, like arm E, forms a part thereof. To 
this standard is pivoted the lifting-lever H, to the bottom of which 
is secured a grooved segment, m, of the usual form. At the rear 
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right-hand corner of the main frame is placed a pulley, J, work- 
ing on a vertical axis, the pulley being above the frame, as 
8274 shown in the drawings. On the front ‘face, and at the outer 
end of arm C, is located, in a vertical plane, a similar pul- 
ley, a 

“To the front of the segment m is attached one end of a chain, p, 
which, after passing around and underneath said segment, extends 
from thence back around pulley J, from whence it passes out to and 
over pulley a, down to the brace-bar }, to which its end is securely 
attached. By this arrangement of the lifting devices I am enabled 
to locate the lever H midway of the frame A and on the inside of 
the wheel, so as to bring it within reach of the driver upon the seat 
K, which is placed slightly in rear of the axle of the machine, 
whereby he has the cutting apparatus at all times completely under 
his control. The fulerum a is brought well out over the drag-bar 
D, while the lifting device is placed well forward on the frame, 
which permits the cutting apparatus to be folded over flat on the 
rear portion of the frame, or of the platform mounted thereon. 

The brace-bar 6 is secured at its left-hand end to a stirrup, L, 
composed of the two pieces 0 0,as more clearly shown in Figs.7 and 
8. In Fig. 7 the stirrup is shown detached from its bearings, with 
the partsoo united by the journal of, which extends through a hole 
in the under portion of the pieces oo. ‘The stirrup L is mounted 
on the box or bearing of shaft ¢ at the rear portion of the frame A, 
the upper half of which box is cast solid with the frame, and both 
parts of said box being made to project a short distance beyond the 
sides of the cross-piece of the frame, which projections, being turned 
off round and smooth, form journals for the stirrup L. By this 
means a strong and firm attachment is secured for the brace-bar 3, 
which is thus pivoted concentrically with the crank-shaft c,as shown 
in Figs. 2,4, and 8, in the latter of which the projecting bearings 
‘of L are indicated by s. 

T represents a reel-post secured to the drag-bar in the usual man- 
ner. ‘To this post the reel isattached by means of a movable clamp, 
and is driven by the chain z, which receives its motion from pulley 
zon the end of axle F of the machine, as clearly shown in figs. 1, 
2, and 6. In order to compensate for the oscillations of the pulley ¢ 
on the end of the reel-shaft, which oscillations will be produced by 
the irregularities of the ground over which the drag-bar D passes, 
and for the purpose of keeping the chain z at all times taut on the 
pulleys z and ¢, a pair of pulleys are mounted in a frame, w, which 
frame is pivoted to the foot of the reel-post T on the bolt y, which 
secures said post to the drag-bar, said bolt also forming the axis of 
the lower pulley. The pulleys in frame w are thus rendered self- 
adjusting, and readily adapt themselves to any movement of the 
reel-post and consequent change in the position of the chain az, 
whereby the latter is kept at a uniform tension, and any liability to 
a stoppage of the rotation of the reel is thereby entirely obviated. 

At the rear left-hand corner of the frame is located a short —, 
ard, g, as shown in Figs. 1 and 2. This standard, like that at I, 1 
cast solid with the main frame, and is of such a length as to balan 
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its upper end even with the upper surface of the main frame A 
‘where the latter is not depressed. The object of this standard is to 
provide a support for the rear left-hand corner of the platform P, 
its right-hand corner resting on the frame just to the right of where 
it is curved downward to form the bearing for the shaft c. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The main frame A when cast in one single piece, in the form 
and manner described. 

2. In combination with the frame A, as described, the arms B and 
C, projecting from the front and rear inner corners, for the purpose 
described and set forth. 

In combination with the frame A, the combination and ar- 
rangement of the geared wheels e and f, the geared wheels g and h, 
and the shafts ¢ and d, when the shaft c is placed beneath the shaft 
d for the purpose of pli icing the pitman- -wrist as nearly in line with 
the cutter-bar as possible. 

4. In combination with the arm C and the pulleys J and a, the 
lever H, situated and operating as described. 

o. In combination with the main frame of a harvesting-machine 
me the lifting-bar 8, the stirrup L, as described and set forth. 

». The self f-adjusting pulleys pivoted at the foot of the reel-post, 
abehanalalty as and for the purpose set forth. 


JOHN A. DODGE. 
Witnesses: 
JAMES L. DINN. 
HORACE T. COOK. 
(Here follows diagram marked p. 828.) 
UNITED STATES PATENT OFFICE. 
Sam’L Ray and Exit Grant, of Alliance, Ohio. 


Improvement in Harvesters. 


Specification ‘forming part of Letters Patent No. 50956, dated No- 
vember 14, 1865. 


To all whom it may concern: 

Be it known that we, Sam’l Ray and E. Grant, of Alliance, in the 
county of Stark and State of f Ohio, have invented certain new and 
useful improvements in harvesters; and we do hereby declare that 
the following is a full and complete description of the construction 
and operation of the same, reference being had to the accompany- 
ing drawings, making a pi art of this specification, in which— 

Figure 1 is a plan view, Fig. 2 isa side view, and Fig. 3 is a 
view of the rear end. 

Like letters of reference refer to like parts in the views. 

My improvement relates to the manner of connecting the shoe of 
the finger-bar to the harvester, whereby the shoe with the finger- 
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bar can be tipped or inclined upward either way by a lever forming 
a vibrating finger-bar, and it can be turned up vertically or ina 
horizontal position, for the purpose of transportation. 

In the several figures, A represents a frame designed to be con- 
nected to a harvester, that can be cast in one piece, at one end of 
which is a sleeve, B. Through this sleeve extends a shaft, C, as in- 
dicated by the dotted lines in Fig. 1, on the end of which, at C’, is 
placed or hung a brace, D, as represented. ‘This brace is connected 
to the shve G at the other end by curving down and being pivoted 
to a lug, e, extending up from the shoe. 

F is an arm on one end of the shaft C, that curves down and is 
pivoted or hung to a lug, 6, on the shoe. 

Projecting upward from the sleeve B is a rack, H, formed as rep- 
resented, in which a lever, J, works, there being a projection on one 
side of the lever, that fits into the teeth on the face of the rack. 
The lower end of the lever is secured to a lip, c, extending down be- 
low the'arm F, and on the upper side of the arm there is a lip, 4, 
against which a spring, I, rests that is attached to one side of the 
lever, whereby the lever can be adjusted and kept in place on the 
rack, retaining the cutting apparatus in any desired position. 

lL, isan arm, secured to the frame A or forming a part of the 
frame, to one end of which is pivoted atia link, P. On the end of 
this link is hung a lever, R, at each end of which is attached con- 
necting-rods mn. The rod mis connected to the lug eat the rear 
of the shoe, and the rod n toa lug, d, at the front of the shoe. These 
rods, thus connected to the shoe, act as braces to keep the shoe in 
place, and at the same time allow it to be vibrated or moved to any 
inclination by the hand-lever J, for by means of the lever R, and 
link P, pivoted to tle arm L, the braces can be adjusted to any posi- 
tion of the shoe. 

As the arm F is secured to the lever J, by moving the lever as 
noted by the dotted lines in Fig. 2 the shoe and finger-bar can be 
readily adjusted to any inclination either way, for the purpose of 
passing over obstacles or to be adapted to the inclination of the 
ground. 

The cutting apparatus can be turned up vertically for transporta- 
tion, as indicated by the dotted lines in Fig. 3, by means of the 
jointed connection, as described, and it can be turned so as to fold 
round in a horizontal position. 

The sleeve B on the shaft C may be open in the middle, if there 
is a bearing at each end for the shaft. 

What we claim as our improvement, and desire to secure by let- 
ters patent, Is— 

1. The link P and lever R, in combination with the rods m n and 
shoe G, substantially as and for the purpose set forth. 

2. The adjustable brace D, in combination with the shoe, con- 
structed and arranged as and for the purpose set forth. 

3. The sleeve B and brace D, in combination with the shaft C and 
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arm F, constructed and arranged substantially as and for the pur- 
pose set forth. 
ELI GRANT. 
Witnesses : 
W. H. BURBIDGE. 
A. W. McCLELLAN. 


(Here follows diagram marked p. 830.) 
831 UnITED STATES PATENT OFFICE. 
FRANK BRAMER, of Fabius, New York. 
Improvement un Harvest rs. 


Specification forming part of Letters Patent No. 51546, dated De- 
cember 19, 1865. 


To all whom it may concern: 

Be it known that I, Frank Bramer, of Fabius, in the county of 
Onondaga and the State of New York, have invented certain new and 
useful improvements in harvesting or mowing machines; and I do 
hereby declare that the following is a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawings, 
and to the letters of reference marked thereon, making part of this 
specification, in which— 

Figure 1 is a plan view; Fig. 2, a side view, and Fig. 3 a view 
of the driving-gear detached and enlarged. 

My invention consists in a novel arrangement of the gearing and 
manner of mounting the same, a novel manner of securing the 
cutter-bar when not in use, and various other details, to be herein- 
after described. 

To enable others skilled in the art to construct and use my iIm- 
provements, I will proceed to describe them in detail. 

A represents the main frame, which is made of metal and cast in 
one piece and mounted centrally on the axle B, as clearly shown in 
Fig. 1. 

A drum, C, cast hollow with an internal gear, as shown in Fig. 3, 
is slipped loosely on the axle B, and is secured to the frame A by 
means of the horizontal flange 0} at its front,and a vertical flange, a, 
at its rear edge, corresponding flanges being cast on the frame, to 
which the flanges a and bare bolted. In order to adjust the drum 
C either vertically or horizontally, thin plates or wedges are inserted 
between the flanges either at front or ‘rear, as may be necessary. 
By this arrangement of the flanges it will be perceived that the drum 
C can be readily adjusted both vertically and horizontally, and thus 
secured in a position at right angles to the axle B, concentric there- 
with, which position is absolutely necessary to insure the free and 
perfect working of the gear. 

It is obvious that by making slots in the flanges a and J, or in 
those to which they are bolted, or in both, the drum can be adjusted 
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arm F, constructed and arranged substantially as and for the pur- 
pose set forth. 
SAMUEL RAY. 
ELI GRANT. 
Witnesses: 
W. H. BURBIDGE. 
A. W. McCLELLAN. 


(Here follows diagram marked p. 830.) 
83 UNITED STATES PATENT OFFICE. 
FRANK BrRAMER, of Fabius, New York. 
Timprove ment in Harvesters. 


Specification forming part of Letters Patent No. 51546, dated De- 
cem ber LY, LS6o. 


To all whom it may concern: 

se it known that I, Frank Bramer, of Fabius, in the county of 
Onondaga and the State of New York, have invented certain new and 
useful improvements in harvesting or mowing machines; and I do 
hereby declare that the following is a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawings, 
and to the letters of reference marked thereon, making part of this 
specification, in which— 

igure 1 is a plan view; Fig. 2, a side view, and Fig. 5 a view 
of the driving-gear detached and enlarged. 

My invention consists in a novel arrangement of the gearing and 
manner of mounting the same, a novel manner of securing the 
cutter-bar when not in use, and various other details, to be herein- 
after described. 

To enable others skilled in the art to construct and use my im- 
provements, I will proceed to describe them in detail. 

A represents the main frame, which is made of metal and east in 
one piece and mounted centrally on the axle B, as clearly shown in 
Fig. 1. 

A drum, C, cast hollow with an internal gear, as shown in Fig. 3, 
is slipped loosely on the axle B, and is secured to the frame A by 
means of the horizontal flange 6 at its front,and a vertical flange, a, 
at its rear edge, corresponding flanges being cast on the frame, to 
which the flanges a and bare bolted. In order to adjust the drum 
C either vertically or horizontally, thin plates or wedges are inserted 
between the flanges either at front or rear, as may be necessary. 
By this arrangement of the flanges it will be perceived that the drum 
C can be readily adjusted both vertically and horizontally, and thus 
secured in a position at right angles to the axle B, concentric there- 
with, which position is absolutely necessary to insure the free and 
perfect working of the gear. 

It is obvious that by making slots in the flanges a and 4, or in 
those to which they are bolted, or in both, the drum can be adjusted 
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without the use of the wedges or plates, as above described; but this 
means of adjusting is not found to work as well in practice, for the 
reason that the parts are more liable to get moved out of place by 
the jarring of the machinery. By my plan this is entirely obviated. 

Within the drum-C a cross-bar, E, is rigidly secured to the axle 
5B, and upon pins or journals protruding from the face of this cross- 
bar E are mounted the two planet-wheels ¢ and e’. These wheels 
are of such a diameter that they will just fill the space between and 
gear into the internal gear of drum C on one side, and on the other 
into the pinion e, which latter, together with the bevel-gear F, are 
rigidly secured to the sleeve e’, which latter works loosely upon the 
axle B, as shown in Fig. 3. 

Upon the shaft I, which is placed at a right angle to the axle B, 
and supported near its front end bya suitable bearing in the front 
part of the main frame A, and at its rear end by an arm cast on the 
frame and projecting inward for that purpose, is secured the bevel- 
pinion G, so located as to gear into the bevel-wheel F. 

It will thus be seen that as the machine moves forward the arm 
E is made to revolve with the axle in the direction indicated by the 
red arrow, the wheels ¢c and c’ being made to rotate on their axes in 
the direction indicated by the black arrows while moving forward 
with the arms E, to which they are attached. The wheels c¢ and ¢’ 
cause the pinion e, and with it the bevel-gear F, to revolve, as indi- 
cated by the arrows, and as wheel F gears into pinion G, motion 
will be thereby imparted to it, and consequently to crank-pin d at 
the front end of shaft I, to which pin d the pitman or connecting- 
rod of the sickle is attached. 

A clutch, H, sliding upon shaft I and operated by the lever f, 
serves to throw the mechanism in and out of gear at pleasure. 

The tongue D passes loosely through a stirrup or box, g, cast for 
it on the under front side of frame A, as shown in Fig. 2, and is 
secured at its rear end in a hollow lug or projection, h, which is also 
cast on the frame for that purpose. It will be observed that by this 
method of attaching the tongue the line of draft is thrown below 
the axle, and as some chance is given fora vertical play of the 
tongue in the stirrup g, it will be seen that when the force exerted in 

drawing the machine is brought upon the rear attachment of 
831} the tongue at A it will tend to pull the rear portion of the 

frame down, thereby elevating the front portion, and thus 
relieving the animals’ necks from the downward pressure of the 
tongue, so common in ordinary machines. 

[ attach the push-bar L to main frame A at the same point at 
which the tongue is fastened, by which the power used to propel the 
cutting apparatus is taken from the same point where the draft is 
applied, and thus the frame A is relieved from the strain that 
would be thrown upon it if the push-bar was attached at some other 
point. 

The swing-bar J, which unites the cutting apparatus to the frame 
of the machine, is attached at its upper end by a ball-and-socket 
joint, which permits the cutting devices to adjust themselves to the 
surface of the ground automatically ; but, to prevent the tendency of 
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the front of the shoe and sickie to rise up, and to keep them down 
ip proper position, I attach the push-bar L to the swing-bar J by 
means of the plate /, which projects upward from the top of bar J. 
The front end of L being pivoted at m above and in front of J con- 
stantly tends to push the front of the sickle down upon the ground 
and hold it to its work. 

A slot is made in plate l, as shown in Fig. 2, through which a 
sel-screw may be inserted and screwed into rod L, as indicated in 
red, for the purpose of rendering the shoe and cutting apparatus 
rigid and preventing them from having the rolling or undulating 
motion common to them when not thussecured. Thisis found to be 
important when the machine is used for cutting heavy clover and 
similar substances, butin ordinary use the set-screw is not required. 

On the right-hand end of the axles and outside of the wheel is 
secured a metallic piece, n, which, being loose on the axle, can be 
turned up into the position shown in Fig. 2. This piece n has a 
groove in its projecting end of proper size to receive the back edge 
of the finger-bar when the latter is raised up and turned over back, 
as shown in Fig. 2. A pin passing through a hole in the piece n, 
and also in the cutter-bar, serves to secure the latter in place. 

The drum C is cast with a back to it, in which a central hole is 
made for the axle to pass through after being secured in place. The’ 
front of the drum is closed by a wooden or thin metallic cover, by 
which means the gearing is all inclosed except the bevel-pinion G, 
and in this way the gearing is protected from injury by dust, grit, 
sticks, &c., which would otherwise get into it. 

By this construction and arrangement of parts I am enabled to 
produce a machine that operates in a most perfect and satisfactory 
manner, it being light, easv to manage, and very desirable. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

1. The drum C, provided with the vertical flange a, the horizontal 
flange 6, and the internal gearing, in combination with the planet- 
wheels c c’, mounted on the arm E, sleeve e’, provided with the pinion 
e, bevel-wheels F and G, and elutch H, all arranged and operating 
as herein shown and described. 

2. The rest n, constructed as shown, and secured tothe end of the 
axle for the purpose of holding the cutter-bar securely when folded 
back, as shown in red in Fig. 2. 

3. The slotted plate /, attached to the brace-bar J, in combination 
with the push-bar L, having its front end pivoted at m, as shown and 
described. 

4. Adjusting,the drum C by means of plates or wedges inserted 
between the vertical flanges a at the rear, and between the horizon- 
tal flanges 6 at the front, either or both, as may be desired. 

FRANK BRAMER. 

Witnesses : 

W. C. DODGE, 
AUG’S JORDAN. 


(Here follows diagram marked p. 832.) 
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833 Unitep STATES PATENT OFFICE. 


LEANDER J. McCormick and LAmpert ErRpevLpInG, of Chicago, 
Illinois; said Erpelding assigns his right to said McCormick. 


Improvement in Harvesters. 


Specification forming part of Letters Patent No. 61228, dated Jan- 
uary 15, 1867. 


To all whom it may concern: 

se it known that we, Leander J. McCormick and Lambert Erpeld- 
ing, both of Chicago, in the county of Cook and State of Illinois, 
have invented a new and useful improvement in harvesters, of 
which the following is a full, clear, and exact description, reference 
being had to the accompanying drawings, which make part of this 
specification, and in which— 

Figure 1 represents a plan or top view of a harvester embracing 
our improvement. Fig. 2 represents a view in elevation of the in- 
ner or stubble side of the same. Fig. 3 is a view, partly in section, 
at the line x x, Fig. 2, showing the device for locking the joint at 
the heel of the finger-beam. Fig. 4 is a view of a part of the coun- 
ter-shaft and crank-shaft detached; and Figs. 5 and 6 are views of 
the details of the pitman-box and connections. 

Our invention relates to that class of hinge-joint harvesters in 
which the tongue is rigidly secured to a main frame, carrying a seat 
for the driver, and mounted upon two wheels, both of which act as 
drivers, while one end of the finger-beam is hinged to the rear end 
of a supplementary frame hinged to the forward part of the main 
frame, and capable of rising and falling freely to conform to the un- 
dulations of the ground over which it is passing; and the improve- 
ment herein claimed consists, first, in corabining with the main 
frame balanced upon two supporting and driving wheels, and hav- 
ing a rigid tongue projecting from its forward end, and a driver's 
seat mounted upon the rear end, a supplementary frame hinged at 
its forward end to the main frame in advance of the main axle and 
in line with the counter-shaft, and having the cutting apparatus 
hinged to the rear end of the supplementary frame In such manner 
as-:to have both a rising and falling, and an axial movement inde- 
pendent of the main frame, substantially as hereinafter described ; 
second, in combining with the supplementary frame, hinged as de- 
scribed, a finger-beam, pivoted at the heel of the shoe to the inner 
rear corner of the supplementary frame by a swiveling-joint, and at 
the front of the shoe to a pivoted coupling-arm passing over the 
supplementary frame and secured to the outer side thereof, and a 
rocking-lever pivoted to the supplementary frame and coupling-arm 
to rock the finger-beam axially; third, in a lever which serves both 
to lock the finger-beam and to raise it horizontally or parallel to the 
ground; fourth, in combining with the hinged finger-beam, a rock- 
ing-lever to rock the beam axially, and a lifting and locking-lever, 
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which raises the beam horizontally ; fifth, in a novel mode of con- 
necting the finger-beam to the frame. 

In the accompanying drawings a stout rectangular main frame, 
A, is shown as supported upon two driving-wheels, b, mounted on 
a common axle, C. <A tongue, D, is rigidly secured to and projects 
in front of the frame, while a seat, E, for the driver is mounted upon 
circular springs E’ on the rear of the frame. This seat can be moved 
backward and forward on the bars e, being provided for this pur- 
pose with horizontal slots through which a bar passes underneath 
the seat. 

Internally-geared spur-wheels F on the driving-wheels gear into 
spur-pinions G on a counter-shaft, H, turning in brackets I under- 
neath the main frame, and provided with the usual backing-ratchets 
g. A bevel-wheel, J, on the counter-shaft drives a corresponding 
pinion, K, on the erank-shaft L (turning in bearings on theesupple- 
mentary frame), which drives the cutters by a crank and pitman in 
the usual way. The bevel-wheeil J runs loosely on the shaft, and is 
thrown into and out of gear by a sliding-clutch, j, operated by a 
shifting-lever, 7’. | 

Figs. 5 and 6 show the details of the pitman-box, which consists 
of two semi-cylindrical bearings or journals, X, within which the 
crank-pin / works. ‘The boxes each have recesses x in which pivots 
z’ on the pitman Y fit. The bifurcated ends of the pitman have 
screws cut on them. A bar, y, is placed on them to form the bear- 
ing for the upper box, and is held down by nuts 1. “A guard-plate, 
z,is placed over these nuts and held down by screw-nuts 2. By this 
mode of construction the pitman is free to traverse round the crank- 
pin, or to turn axially to accommodate itself to the rising and fall- 

ing and rolling motion of the finger-beam, and the nuts are 
8333 prevented from being shaken loose by the vibration of the 
pitman. 

The supplementary frame consists of two parallel longitudinal 
side pieces, M M’, connected by suitable cross-bars. ‘The inner side 
piece M is longer than the other, and the two are connected by a 
curved metal brace or cross-piece, N, which lies upon and extends 
beyond the supplementary frame, and is bent down so as to form a 
lug, n, in which to pivot the hinge of the finger-beam. This piece 
N is formed with a flange, so as to embrace the end and top of the 
side piece M, to which it is firmly fastened, both by vertical and 
horizontal bolts, thus securing great rigidity, and preventing the 
rocking or twisting of the frame, the cross-piece N, the bar Q, and 
the shoe forming a triangular frame. 

The finger-beam P is firmly secured at its inner end to a shoe, O, 
having upon it two lugs, o o’. 

A rod, n’, is pivoted to play vertically in the rear lug 0, while it 
has an axial rotation in the lug n, so as to allow the finger-beam to 
rise and fall at its outer end, and to rock axially to raise or lower 
the points of the guards, while it also rises and falls with the sup- 
plementary frame. 

A curved coupling-arm or brace, Q, is pivoted to the front lug o’, 
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curving over the supplementary frame, and pivoted to the outer 
beam M. A bifurcated bracket, R, is secured to the lower end of 
this coupling-arm. A locking-cam, 7, Fig. 3, plays in this bracket, 
and is connected by a cord or chain, r’, with a locking-lever, 8, on 
the main frame, the chain passing over a crescent-shaped cam, s, 
pivoted to the frame by one born, as shown in Fig. 2. When the 
toe of the locking-cam is depressed by raising lever 5, it abuts : against 
the heel of the finger-beam so as to prevent its div ider end from fall- 
ing below a horizontal plane when the finger-beam is raised from 
the ground. 

The rear end of the lifting-lever T is pivoted in the lug n, and ex- 
tends forward and upward above the main frame, within reach of 
the driver. The bracket R is pivoted to this lever, as well as to the 
coupling-arm Q, so that by raising or lowering the lever the points 
of the guard-finger are raised or lowered. 

A spring-detent, ¢, and segment-rack, U, serve to hold the lever T 
in any position desired. 

As the machine advances (when in operation) the supplementary 
frame rises and falls to conform to the undulations of the ground 
over which the shoe o passes, while the divider end of the finger- 
beam is free to rise and fall above or below the plane of the shoe. 
The driver can raise or depress the read of the guards by means 
of lever T. When he lifts the finger-beam, by raising lever 8, the 
cam r bears against the shoe and keeps the finge -beam level while 
being raised by the lever. When the beam is raised to its greatest 
height the cam s is vertical, as shown in Fig. 2, and the strain being 
parallel with the lever, forms a self-rocking device to hold the finger- 
beam in its elevated position. 

As the lug n and coupling-arm Q extend beyond and below the 
supplementary frame, while the lugs o 0’ extend above the shoe, iho 
finger-beam can easily be turned up so as to rest against the frame 
for transportation. 

What we claim as our invention, and desire to secure by letters 
patent, 1 

l. The combin: ation, as set forth, of the main frame, supplement- 
ary frame, and hinged and pivoted finger-beam, all constructed and 
arranged as described. 

The combination of the supplementary frame, the hinged finger- 
beam, and the coupling-arm, with the rocking-lever, when arranged 
for joint operation, as described. 

The combination of the shoe (), loc KI llg- piece c and crescent- 
cam 8, with the lever S, all arranged as described, for the purposes 
both of locking the finger-beam and lifting it longitudinally. 

4. The combination, with the main and supplementary frames, of 
the hinged finger-beam, the locking-lever, the coupling-bar Q, and 
the rocking-lever, all arranged and operating as described. 

5. The combination of the cross-piece N, and coupling-bar Q, with 
the shoe O, constructed and arranged as described. 
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In testimony whereof we have hereunto subscribed our names. 
L. J. McCORMICK. 
LAMBERT ERPELDING. 
Witnesses : 
C. A. SPRING, JR. 
JOHN CHURCH. 


(Here follows diagram marked p.-834.) 

835 UNITED STATES PATENT OFFICE. 
ANDREW WEMPLE, of Chicago, Illinois. 

Improvement in Mowing-Machines. 


Specification forming part of Letters Patent No. 61644, dated Janu- 
ary 29, 1567. 


To all whom it may concern : 

Be it known that I, Andrew Wemple, of the city of Chicago, in 
the county of Cook and State of Illinois, have invented certain new 
and useful improvements in mowing machines; and I do hereby 
declare that the following is a full, clear, and exact description 
thereof, reference being had to the accompanying drawings, making 
a part of this specification, in which— 

Figure 1 is a perspective view; Fig. 2, a section, showing a side 
view of the tongue and rock-shaft below the axle; Fig. 3, a similar 
section with front view; Fig. 4, a side view of the clamp or collar of 
the lever EK detached; Fig. 5, a side view of the head of the cam- 
lever F; Fig. 6, a top view of the same, showing also the heel or pro- 
jection of the finger-bar; Fig. 7, a side view of the pitman-head or 
wrist-pin; Fig. 8, a top view of the same; and Fig. 9, a horizontal 
section of the ball or center-piece of the wrist-pin. 

Like letters refer to similar parts in all of the figures. 

The nature and object of my invention consist in attaching a cut- 
ter-bar to the frame by a swivel-joint so located that the entter or 
sickle bar, with the finger-bar, can be rocked or the fingers elevated 
or depressed, either by the lever attached for that purpose or of their 
own motion, without changing their position relative to the machine. 
Mowing-machines having been heretofore constructed so that the 
finger-bar could be rocked; but the joint has been located either 
above or to one side, so that when the fingers were elevated the bar 
was thrown forward, and when depressed thrown backward, chang- 
ing the relative line so as to crowd the sickle when pressed forward 
and relieve it entirely when thrown back, and give the machine an 
unsteady motion, besides cramping either the pitman or the sickle 
or cutter bar; in so locating the pivots of the inner shoe of the tin- 
ger-bar and the joint connecting the sickle or cutter-bar with the 
pitinan that they will be on a horizontal line or level with the 
pitman-joint, central, and so near the vertical line that when in 
motion the pitman-joint or sickle-head will cross it, so that when the 
outer end of the finger-bar is elevated or depressed to any extent 
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necessary in mowing there will not be any additional strain or fric- 
tion ; in attaching a lever to the rotating part of the swivel-joint, so 
that the cutter-bar can be rocked by the driver; in attaching a lever 
to the swivel-joint, sg as to make the cutter-bar rigid, or elevate the 
outer end, as may be desired; and in the arrangement for hoisting 
or elevating the rear end of the frame when the tongue is hung below 
the axle. 

To enable others skilled in the art to make and use my invention 
and improved mower, I will proceed to describe its construction and 
operation. 

The wheels and axle are made in the usual manner, and the wheel 
A is provided with cogs to operate a pinion-wheel and shaft con- 
necting with and operating the shaft K. ‘The bed-piece B, which is 
made of wood, is about four and two-thirds feet long and thirteen 
inches wide. At the rear end of this is attached a socket-bar, C, 
which extends across or nearly across the rear end and projects 
about one-foot, when it is turned backward and formed into a cylin- 
der, as shown. It is supported or strengthened in operation by the 
brace-rod k, which is attached to it and the axle or front of the ma- 
chine. Into this cylinder I insert a bar, D, which I prefer making 
tubular, as shown. It is made longer than the cylinder, and at the 
outer end the rocking lever E is attached by the clamp-collar g, Fig. 
4, or other suitable means. ‘To the inner end of the rocking-bar D, 
| attach two arms, H, which are bent, as shown, and to which the 
inner shoe, I, is pivoted at/. These pivots are located centrally with 
the bar D, or on a line taken horizontally through the center, so 
that the cutter-bar swings or rocks without obstruction. I also at- 
tach to the rock-shaft or bar D a cam-lever, , which in the form 
shown passes loosely around it. This lever is attached for the’ pur- 
pose of making the finger-bar rigid, or for elevating the outer end, 
which is done by raising the lever and throwing it back, when the 
cam or enlarged part will press against the portion I’ of the inner 
shoe, I, which extends beyond the arms, as shown in Figs. 5 and 6. 
The finger-bar J is attached to or made a part of the shoe I, and the 

sickle-bar f is attached to it in any of the known forms. The 
8354 head eof the sickle-bar is attached to the top of the bar, so as to 

bring the pivots//andmonalevel. Thisarrangement of these 
joiuts and the location of the finger-bar in line with the rock-shaft, 
so as not to change its relative position when rocked, give the ma- 
chine an easy movement under all conditions of the wheels, fingers, 
or ends of the finger-bar. 

Although it is not absolutely necessary, in order to bring the fin- 
ger-bar, pitman, and rock-shaft in a line, to make the rock-shaft 
hoilow or tubular, | prefer that form, as it can be made with less 
expense, and enables me to use a straight pitman. 

The pitman d is made of the usual size, and has a screw-thread 
cut on it about one-third of its length, and is screwed through the 
pitman-head or wrist-pin. (Shown enlarged at Figs. 7, 8, and 9%.) 
This pitman-head is made of a circular center-piece, a, on one side 
of which the pin ¢ is attached, and a hole made at right angles with 
this pin through it, which hole is somewhat larger than the pitman 
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at the center, and made flaring each way, so as to give room for the 
pitman to play. On each side of this piece a are sockets 6, which 
are fitted to it, as shown. In attaching it the three pieces are placed 
in position, and the pitman screwed through the sockets, into which 
threads fitting the screw of the pitman are cut. This makesa flex- 
ible pitman-head, which will accommodate itself to any inequalities 
in the working of the cutter or machine without bringing the fric- 
tion or strain on the pin c, which increases its durability. The pin 
c is inserted into the crank or wheel G in any suitable manner. 

The tongue or draft-pole P, with its shaft O, is attached by means 
of the arms h, below the axle. These arms are cast, and by using a 
cast axle it may be bent so as to bring the tongue in the same relative 
position, when it will be attaehed by hooks and eyes or other suit- 
able means. 

In order to raise the machine for traveling, a lever, N, isattached 
to the bed by a hinge, j, and connected with the draft-pole by the 
rod i. Raising this lever will depress the front end of the bed and 
elevate the rear end; and the hinge) being bent so that the rod 4%, 
when the lever is elevated, will pass back of the pivot of the hinge, 
the lever will stand upon its rear end and hold the machine securely 
without any catch or fastening. 

The shaft K will be made in its length and bearings to suit the 
driving-wheel. It will be obvious that the cutter-bars can be thrown 
Over onto the machine when it is to be moved any distance without 
cutting. 

In the operation of those parts which are peculiar to my machine 
it will be observed that the finger-bar, being in line with its connec- 
tion to the body of the machine, will rock up over any ordinary 
hummocks or down into any ordinary inequalities of the surface of 
the meadows without any assistance; but in moving over boggy 
or stony surfaces, or those upon which ant-lills are formed, and 
where other machines cut through and dull the sickles, the driver 
can rock it over by simply lifting the lever E, which is convenient 
to his seat, or he can raise the outer end of the cutter bv lifting the 
lever I; and as the pivots of the finger-bar are located in the line 
of motion, when the lever F is down the outer end of the cutter 
will follow down into cavities, and will not be disturbed in its even 
cutting when the wheels or shoe I pass over or into any inequalities 
of surface. In rocking the shaft and cutter by this method the 
finger-bar is not moved either backward or forward in its position 
relative to the machine, as is the case with all other machines which 
have any rocking motion. 

It will therefore be seen that by this arrangement I combine in 
one machine all the advantages which have heretofore been consid- 
ered peculiar either to a single-wheel or a two-wheel machine. 

I do not confine myself to locating this arrangement of the cutter 
to the rear end of the machine, as, with slight modifications of the 
other parts.of the machine, it can be located in front or other point. 

Having thus fully described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

1. The hollow rock-shaft or bar D, provided with arms H, for the 
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purposes set forth, by means of which the position of the finger-bar 
and sickle relatively to the machine will not be changed when the 
fingers of the finger-bar are rocked up or down, substantially as 
specified. , 

2. The attachment of the finger-bar to the machine or bed B by 
a single swivel-joint om one side, so that the pitman can be plaeed 
in the rear of the joint or connection, and attached to the head of 
the sickle-bar in the centre of the circle or are described by the 
finger-bar in rocking, substantially as specified and shown. 

3. The location of the joint m, connecting the pitman with the 
head of the sickle or cutter bar, on a level with and between the 
pivots ¢/ of the shoe, so as to bring it into the center of the rocking 
movement, and so near a line drawn from one pivot, J, to the other 
that it will cross such line in the cutting movements, so that, whether 
the finger bar is rocked or its end elevated or depressed, the sickle 
and pitman will work freely, substantially as shown and specified. 

4. The lever N, when so arranged and connected by the hinge j 
that it will hold the machine in an elevated position without a catch 
or other appliance, in combination with the rod ¢ and draft-pole, 
substantially as and for the. purposes specified. 

ANDREW. WEMPLE. 

Witnesses: 

E. A. WEST. 
JNO. H. DICKSON. 


(Pages 836 to 839, inclusive, omitted in printing, per stipulation. 
See page 1015.) 
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Tue U.S. PATENT OFFICE. 
[ Vignette. ] 


[In pencil:] Assignment. B. H. & Peyton, $2. 

To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this oflice of the letters patent granted William B. and Cyrus A. 
Werden, dated July 23rd, 1867, No. 67041, for “improvement in 
harvesters.” 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of December, in the year of our Lord one 
thousand eight hundred and seventy-seventh, and of the Inde- 
pendence of the United States the one hundredth and second. 

[Seal Patent Office, United States of America. ] 
W. H. DOOLITTLE, 


Acting Commissioner. 
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$41 No. 67041. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas A. B. Graham, of Waukegan, Illinois, has alleged that 
he has invented a new and useful improvement in harvesters (he 
having assigned his right, title, and interest in said improvement to 
himself, William B. Werden, and Cyrus A. Werden), which he states 
has not been known or used before such invention; has made oath 
that he is a citizen of the United States; that he does verily believe 
that he is the original and first inventor or discoverer of the said 
improvement, and that the same hath not, to the best of his knowl- 
edge and belief, been previously known or used; has paid into the 
Treasury of the United States the sum of thirty-five dollars, and 
presented a petition to the Commissioner of Patents praying that a 
patent may be issued therefor: 

These are, therefore, to grant, according to law, to the said Graham, 
William B., and Cyrus A. Werden, their heirs, administrators, or 
assigns, for the term of seventeen years from the twenty-third day 
of July, one thousand eight hundred and sixty-seven, tne full and 
exclusive right and liberty of making constructing, using, and vend- 


ing to others, to be used the said improvement, a description whereof 


is given in the schedule hereunto annexed and made a part of these 
presents. 

In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this twenty- 
third day of July, in the year of our Lord one thousand eight hun- 
dred and sixty-seven, and of the Independence of the United States 
of America the ninety-second. 

[L. s. | ww. 2. Uae 
Acting Secretary of the Intervor. 


Countersigned and sealed with the seal of the Patent Office. 
[Seal Patent Office, United States of America. ] 
T. C. THEAKER, 


Commassioner of Patents. 
(Here follow diagrams marked pp. 842 & 843.) 
844 UNITED STaTEs PATENT OFFICE. 

Atvaro B. Granam, of Waukegan, Illinois, assignor to himself, 
William B. Werden, and Cyrus A. Werden. 
Improvement in Harvesters. 

Letters Patent No. 67041, dated July 23,1867. The schedule referred 
to in these Letters Patent and making part of the same. 

To all whom it may concern: 


Be it known that I, Alvaro B. Graham, of Waukegan, in the county 
of Lake and State of Illinois, have invented a new and improved 


N67 O41 


PY 


SAeet 2-2 Seats: 
7) Jaa 
A.B. GTAAGM. 
Move é/ ' — 


Palen lea Sul. 2 3156 7 


.% 


0) Pt om 


; Mit» waste, 
£ Plime 


386 CYRUS H. MCCORMICK ET AL., &¢C., VS. 


841 No. 67041. 


The United States of America to all to whom these letters patent 
shall come: 

Whereas A. B. Graham, of Waukegan, Illinois, has alleged that 
he has invented a new and useful improvement in harvesters (he 
having assigned his right, title, and interest in said improvement to 
himself, William B. Werden, and Cyrus A. Werden), which he states 
has not been known or used before such invention; has made oath 
that he is a citizen of the United States; that he does verily believe 
that he is the original and first inventor or discoverer of the said 
improvement, and that the same hath not, to the best of his knowl- 
edge and belief, been previously known or used; has paid into the 
Treasury of the United States the sum of thirty-five dollars, and 
presented a petition to the Commissioner of Patents praying that a 
patent may be issued therefor: 

These are, therefore, to grant, according to law, to the said Graham, 
William Bb., and Cyrus A. Werden, their heirs, administrators, or 
assigns, for the term of seventeen years from the twenty-third day 
of July, one thousand eight hundred and sixty-seven, tne full and 
exclusive right and liberty of making constructing, using, and vend- 


ing to others, to be used the said improvement, a description whereof 


is given in the schedule hereunto annexed and made a part of these 
presents. 

In testimony whereof I have caused these letters to be made 
patent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this twenty- 
third day of July, in the year of our Lord one thousand eight hun- 
dred and sixty-seven, and of the Independence of the United States 
of America the ninety-second. 

[L. s.] W. T. OTTO, 
Acting Secretary of the Interior. 
Countersigned and sealed with the seal of the Patent Office. 
[Seal Patent Office, United States of America. ] 
T. C. THEAKER, 


Commissioner of Patents. 
(Here follow diagrams marked pp. 842 & 843.) 
844 Unitep States PATENT OFFICE. 

AtvAro B. GRAHAM, of Waukegan, Illinois, assignor to himself, 
William Lb. Werden, and Cyrus A. Werden. 
Improvement in Harvesters. 

Letters Patent No. 67041, dated July 23,1867. The schedule referred 
to in these Letters Patent and making part of the same. 


To all whom it may concern: 
Be it known that I, Alvaro B. Graham, of Waukegan, in the county 
of Lake and State of Illinois, have invented a new and improved 
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grain and grass harvester; and I do hereby declare that the follow- 
ing is a full, clear, and exact description of the same, reference being 
had to the accompanying drawings, making a part of this specifica- 
tion, in which— 

Figure 1 is a side sectional view of my invention, taken in the line 
Zz, Fig. é. 

Figure 2, a plan or top view of the same. 
Figures 3, 4, 5, 6,and 7, detached views of parts pertaining to the 
same. 

Similar letters of reference indicate corresponding parts in the sev- 
eral figures. 

This invention has for its object the prevention of the draw-back 
and consequent side draught caused in ordinary machines by the 
“orain-wheel,” which is placed at the outer end of the finger-bar to 
support it and the platform. ‘The invention has further for its ob- 


ject the free passage of the finger-bar over the ground, and the per- 


fect moving of the former to adjust itself to the inequalities of sur- 
face over which it may pass. The invention has further for its object 
the cutting in a proper manner of lodged grass or grain, as well as 
the prevention of tle choking or clogging of the sic skle. 

To enable those skilled in the art to fully understand and con- 
struct my invention I will proceed to describe it. 

A represents the main frame of the machine, which is supported 
on two wheels B B, the latter being placed loosely on their axle C, 
and connected to it, when the machine is drawn forward, by the 
pawls and ratchets a 6, so as to insure the rotation of the axle dur- 
ing the forward movement of the machine, but allowing the latter 
to be “backed” without rotating the axle. On the axle C there is 
secured a toothed wheel, D, which gears into a pinion, ¢, placed 
loosely on a shaft, E, and connected with the latter, when desired, 
by means of a clutch, d, to which a lever, F, is attached (see Fig. 2). 
This shaft E has a bevel-toothed wheel, e, on one end of it, which 
gears into a bevel-pinion, /, on a shaft, G, the latter having a crank, 


g, on its back end, from which the sickle is driven by a pitman, H, 


the latter being at the rear of the main frame A. I represents the 
finger-bar, the inner end of which is attached, by a joint /, to a bar, 
J, which is at the rear of the main frame A, and is connected thereto, 
at its left-hand side, by a swivel or universal joint, Kk, as shown in 
Figs. 2 and 3, said joint being composed of a rod, 4 which is allowed 
to turn ina bearing, j, attached to the main frame, and the end of 
the bar J being evlindrical and allowed to turn in the rod 4, as in- 
dicated by the arrows. Fig. 3, it will be seen, is a section of the joint 
taken in the line y y, Fig. 2, and this joint admits of the bar J and 
finger-bar I being raised vertically, and also admits of said bars be- 
ing turned in a more or less inclined position in their transverse 
section to admit of the fingers £ and sickle L being turned more or 
less down towards the ground, as may be required. This adjust- 
ment of the fingers & and sickle L is effected through the medium 
of a lever, M, which is connected by a rod, /, with an upright, m, on 
bar J, shown in Figs. 1 and 2. This lever M may be retained in 
any desired position, within the scope of its movement, by means of 
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a perforated bar, n, into the holes of which a pin, o, on the lever, 
catches. Other fastenings, however, may be employed for this pur- 
pose. ‘The finger-bar I may be raised separately from the joint h as 
a centre through the medium of a lever, N, which, like the lever M, 
is attached to the main frame A, and has a chain or cord, p, attached 
to its lower end; said chain or cord passing around a pulley, qg, on 
the bar J, and being attached to the upper end of an upright, 7, at- 
tached to the finger-bar at the jointh. Both bars IJ may be elevated 
simultaneously by a lever, QO, which is also attaéhed to the main 
frame A, and bears at its lower end on a lever, P, the outer end of 
which is connected by a chain, s, with the bar J. The lever O may 
be retained at any desired point, within the scope of its movement, 
by means of a rack-bar, P’. The grain-platform Q is attached to 
the back part of the finger-bar I, and is supported at its rear by a 
wire or rod, ¢t, attached to an upright, u,on the main frame A. Ris 
a bar, the front end of which is attached, by a hinge or joint, v, to 
the front end of the main frame A. This bar R extends some dis- 
tance back of the main frame A, and has a easter-wheel, §, at its back 
end, and said bar passes through a yoke, T, on the rear part of the 
main frame, a screw, U, passing vertically through the top of the 
yoke and beating on the bar R. By turning the screw U it will be 
seen that the back pari of the main frame A may be adjusted higher 
or lower. as desired. 
845 Kiom the above description it will be seen that in case an 
obstruction presents itself to the inner end of the finger-bar I, 
the lever O is actuated in order to raise said end of the finger-bar, 
and if an obstruction presenis itself to the outer end of said bar the 
lever N is actuated. 

The fingers & have angular or oblique arms, a’ a’, at the back parts 
of their upper ends, as shown in Fig. 2, and they have arms 0b’ 0’ at 
the back parts of their lower surfaces, which arms project laterally 
at right angles from the fingers, as shown in Fig. 7. These arms 
serve to prevent the grass or straw being drawn in behind the sickle 
L or between it and the fingers, and therefore effectually prevent 
the choking or clogging of the same. This machine will work 
equally as well upon inclined as upon horizontal ground. 

To the inner end of the finger-bar I there is attached, by a joint, 
c’,a clearer, V, which is provided with a wing, W, the latter being 
attached to the former by a joint, d’. This clearer, with its wing 
attached, gathers tne grass or grain at the front part of the nght- 
hand side of the main frame, and brings it within the scope of the 
sickle. ‘This sickle may be of the ordinary reciprocating kind, and 
therefore does not require a minute description. 

I do not claim tke connecting of the finger-bar I to a bar, J, by a 
joint, h, for that has been previously done; but, having thus described 
my invention, what I do claim as new, and desire to secure by letters 
patent, is— 

1. The clearer V, when attached to the inner end of the finger-bar 
I, and provided with the wing W, substantially as and for the pur- 
pose set forth. 

2. The oblique arms a’ a’, at the upper parts of the fingers 4, in 
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connection with the arms b’ b’ at their under sides, substantially as 
and for the purpose specified. 
ALVARO B. GRAHAM. 
W itnesses: 
JOHN C. CLARKSON, 
D. N. BARKER. 
[Endorsed in pencil:] 892. Ch’ey. Graham v. McCormick et al. 


846 Tag: U.S. cirenit court, nor. dist. Illinois. Hugh Graham 
vs. Cyrus H. McCormick et al. 16. Def’ts’ Exhibit File 
Wrapper & Patent No. 74342. Jno. H. Whipple, notary public. 


Graham vs. McCormick. Def’t- Exhibit File Wrapper & Contents 
to Patent No. 74542. Jno. H. Whipple, notary. 
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DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper, contents, and drawing in matter of 
letters patent granted Alvaro b. Graham, dated February 11th, 
1868, No. 74342, for imp’t in harvesters. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this fifteenth day of June, in the year of our Lord one thou- 
sand eight hundred and seventy-seven, and of the Independence of 
the United States the one hundred and first. 

[| SEAL. | W. H. DOOLITTLE, 


Acting Commissioner. 


$47 34 Beacn St., New York, Feb. 9th, 1867. 
Hon. T. C. Theaker, Com’r of Patents. 
Sir: I have sent you the following matters appertaining to my 
application for imp’t in harvesters, viz: 
Petition and power of attorney, specification, oath, and 8 sheets 
of drawings. 
The model has been sent by express. Enclosed herewith I send 
fifteen doll’s (in check) to pay the patent fee. 
Yours respectfully, A. Ee 5 
‘J 


| 


By his att., E. S 


rRAHAM, 
LENWICK., 
818 To the Commissioner of Patents: 

The petition of Alvaro B. Graham, of Waukegan, in the 
county of Lake and State of Illinois, respectfully represents that 
your petitioner has invented new and useful improvements in 
harvesting machines, which he verily believes have not been known 
or used prior to the invention thereof by your petitioner; he there- 
fore prays that letters patent of the United States may be granted to 
him therefor, vesting in him and his legal representatives the ex- 
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clusive right to the same, upon the terms and conditions expressed 
in the act of Congress in that case made and provided, he having 
paid fifteen dollars into the Treasury and complied with the other 
provisions of said act. 

Your petitioner hereby ap points, and requests you will recognize, 
Edward S. Renwick, of the city of New York, to be his true and 
lawful attorney, for.him and in his name to prosecute his applica- 
tion for and receive the said letters patent or to withdraw the said 
application, to appoint such counsel or attorney to prosecute the ap- 
plication as he may see fit, and generally to do every act and thing 
which your petitioner might rightfully do to obtain said letters pat- 
ent, hereby ratifying and confirming each and every act he may do 
for that purpose. 


ALVARO B. GRAHAM. 


849 To all whom it may concern: 

Be it known that I, Alvaro B. Graham, of Waukegan, in 
the county of Lake and State of Illinois, have invented certain new 
and useful improvements in harvesters for reaping and mowing, 
and that the following is a full, clear, and exact description of my 
Invention : 

The objects of the improvements which constitute the invention 
set forth in this patent are to obtain a greater capacity of movement 
in a floating finger beam while retaining its connection with a gear- 
ing carriage that is drawn forward by a stiff tongue; to facilitate 
the raising and lowering of the finger beam ; to improve the opera- 
tion of the cutting ap yparatus, and to transmit motion from the gear- 
ing carriage to a reel connected with a finger beam that rises and 
falls independently of the gearing carriage. ‘To these ends the first 
of my improvements consists of the combination of the finger beam 
with the gearing carriage by means of a vibrateable link (extend- 
ing crosswise to the line of draught), a draught rod (extending 
parallel with the line of draught), and two swivel joints (the one for 
the vibrateable link and the other for the draught rod), so that the 
finger beam can rise and fall at either end and rock forward or 
backward independently of the gearing carriage while maintaining 
its connection with it. 

My next improvement consists of the combination of the finger 
beam, gearing carriage, vibrateable link, draught rod, and swivel 

joints, with an arm connected with the finger beam to enable 
850 it to be rocked for the purpose of setting its guard fingers at 
any desirable inclination to a horizontal line. 

My next improvement consists of the combination of the gearing 

arriage, rocking finger beam, and reciprocating cutter, with a er: ank 
shaft on the gearing carriage for driving the cutter, connecting 
rod extending between the crank wrist of the said crank shaft and 
the cutter, and a swivel joint at the cutter for the connecting rod, 
so that the connection between the crank wrist (on the gearing car- 
riage) and the cutter (on the finger beam) does not obstruct the 
rocking of the finger beam. 

My next improvement has reference specially to the raising of 
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the grain end of a finger beam which is connected with the gearing 
carriage by a vibrateable link, and consists of the combination of 
the gearing carriage, the finger beam, and the vibrateable link (that 
connects the two while permitting the finger beam to move inde- 
pendently of the carriage) with a grain wheel that is movable in a 
vertical direction relatively to the finger beam, and with a lifting 
connection extendiyg from the bearing of the said wheel to the gear- 
ing carriage, so that by operating upon said lifting connection the 
grain end of the finger beam may be raised or lowered relatively 
to the grain wheel, and consequently to the ground on which that 
wheel runs. ) 
My next improvement has reference to the raising of both 
851 ends of the finger beam in a machine in which it is free to 
move independently of the gearing Cal riage, and consists of 
the combination of the gearing carriage, finger beam, vibrateable 
link, grain wheel, and lifting connection, extending from the grain 
wheel (as hereinbefore specified), with a lifting chain or connection 
connecting the inner or stubble end of the finger beam with the 
gearing carriage, so that by operating the said two connections both 
ends of the finger beam may be raised or lowered, or by operating 
one or other of the said two connections the corresponding end of 
the finger beam may be raised or lowered without the other. 

My next improvement consists of the combination of a lifting 
lever upon the gearing carriage with the lifting connections (con- 
nected with the finger beam and grain wheel) by means of V-formed 
notches that permit the lengths of the said connections to be readily 
adjusted by changing the links of the chains that are engaged in 
said V-formed notches. 


a 


| My next improvement relates to the guard fingers of the cutting 

apparatus, and consists In the construction 

Erase. Seeamendm. of the lower member of the guard finger 
filed Jan’y 4, ’68. with an upper concave surface, so 

(Page 4 referred to.) S52 that the wear of the cutter upon it 

tends to sharpen its outer edges, 
whereby the guard fingers are rendered self-sharpening. 

My next improvement consists in the construction of the lower 
member of the guard fingers with lateral spurs to prevent the grain 
from passing backward along the side of the finger beyond the cut- 
ting point, this construction being a cheap one, as the spurs and 
finger may be cast in one piece. 

My next improvement consists in the construction of the lower 

member of the guard finger with both a 
(Page 5 referred to.) concave upper surface and lateral spurs, so 
that the advantages of the two preceding 

improvements are combined in the same guard finger. 

The object of the next improvement is to maintain the tautness 
of the driving belt which imparts motion from a shaft upon the 
gearing carriage to a reel that rises and falls independently thereof, 
notwithstanding such relative movement, and consists of the com- 
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bination of the reel arranged to move with the finger beam, the 

853 gearing carriage,a radius bar connecting the reel shaft with the 

gearing carriage, and a belt pulley arranged at or near the axis 

of motion of the radius bar, so that the reel may rise or descend rela- 

tively to the carriage without materially 

(Page 6 referred to.) affecting the taughtness of the belt that im- 
parts motion to it.]* 


854 The object of the next improvement is to prevent the casting 

off of the belt that imparts motion from a shaft upon the gear- 
ing carriage to a reel that moves independently thereof when the 
machine is passing over rough ground, and it consists of the com- 
bination of the reel arranged to move with the finger beam, the 
gearing carriage, a radius ‘bar connecting the reel sliaft with the 
gearing carriage, a guiding-belt pulley arranged upon the gearing 
carrlage,and a second guiding-belt pulley arranged upon the radius 
bar. In this combination one of the said two suide pulleys directs 
the driving member of the belt into its proper line, while the other 
guide pulley directs the slack member of the belt into its proper 
line, so that the belt does not tend to cast itself off the driving pulley 
or the reel pulley. 

The object of the next improvement is to ensure the free rocking 
of the finger beam (for the purpose of raising or depressing the 
points of the guard fingers) when the machine is used for reaping 
grain, and consists of the combination of the— 


[raking platform with the finger beam by 

Erase & insert “A.” means of hinge connections, so that the fin- 

Lines on page 7 re- ger beam may rock without rocking the 

ferred to. raking platform with which it is con- 
nected. |* 


The object of the next improvement is to maintain the raking plat- 
form at its proper inclination or level, notwithstanding the rocking 
of the finger beam with which it is connected, and it consists 
855 of the combination of the raking platform of the machine 
with the finger beam by hinge connection and with the gear- 
ing carrriage by an upright stay and a bar or link connecting the 
gearing carriage and the upper end of said stay. The upright stay 
forming a part of this combination is by preference the inner reel 
post, and the bar or link is by preference the radius bar that also 
connects the reel with the gearing carriage, so that the said reel 
post and radius bar are enabled to perform duplex functions. 
The object of my next improvement is to ensure the free rocking 
of the finger beam relatively to the raking platform, notwithstand- 
ing the support of the outer ends of the finger beam and platform 


by a grain wheel, and it consists of the combination of the finger 


beam with the grain wheel through the intervention of a hinge 


* WwW onds and sentences enclose a in brackets erased in : original. 
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connection, which is by preference one of the same hinge connec- 
tions which combines the raking platform with the finger beam, 
and the grain wheel is by preference a castor wheel. 

The object of my next improvement is to enable the clutch connec- 
tion between the crank of the cutter and the driving wheel to be 
operated with facility, and consists of the combination of the mova- 
ble member of the clutch with a clutch lever composed of two parts, 
which are a lever proper and a yoke that engages in a groove in the 
said movable member. 

My improvements may be embodied in a machine having the 
finger beam arranged in advance of the axial line of the shaft or 

arbor of the driving wheel or arranged in the rear of that 
856 axial line. In the former case the vibrateable link that con- 

nects the finger beam with the gearing carriage will be ar- 
ranged in advance of the driving wheel, and in the latter case in 
the rear of the driving wheel. In the former case, also, the rod 
hereinbefore called a draught rod (because the strain to which it is 
subjected is a pulling strain) becomes a pushing or thrust rod and 
connects the inner end of the finger beam with the rear of the gear- 
ing carriage. In the former case the radius bar for the reel and 
raking platform connects with the rear end of the gearing carriage, 
and in the latter place with its front end. 

| prefer to construct a harvesting machine with the finger beam 
in the rear of the line of the axle of the driving wheel, and, as a 
description of such a machine, perfected by my improvements, will 
enable them to be fully understood, all of my improvements are 
embodied in the harvesting machine of that description which is 
represented in the accompanying drawings, and which isan illustra- 
tion of the best mode which I have thus far devised of embodying 
them in a working machine. 

Figure 1 represents a plan of the machine. 

‘igure 2 represents an elevation of the stubble side thereof. 

Figure 5 represents a vertical transverse section thereof at the line 
xx ot figure l. 

l‘igure 4 represents a similar section thereof at the line 2 z of 

figure 1. 
857 Figure 5 represents an elevation of the grain side of the 
machine. 

Figure 6 represents a front view of certain parts of the machine 
designated by the same letters as are applied to the same parts in 
the other figures. 

Figure 7 represents a plan of a part of the finger beam with the 
divider used in mowing and the platform and grain-divider discon- 
nected ; and 

Figures 8, 9, & 10 represent a plan and side view and cross-sec- 
tion of the guard fingers drawn upon a larger scale than the pre- 
ceding figures; and 

Figures 11 & 12 represent views of the clutch lever of the crank 
shaft, also drawn upon a larger scale. 

This machine is what is commonly called a combined machine, 
and is adapted to reaping and mowing. When used for the former 

0U—379 
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purpose it is arranged as represented in figures 1 to 6; when used 
for the latter purpose certain of its parts are removed, as here- 
inafter stated, and a grass-divider is substituted for the grain-divider 
at the outer end of the finger beam. 

The gearing which imparts motion tothe sickle and reel of the 
machine is mounted upon a carriage, A, which is supported by two 
running or ground wheels B Bb, and is provided with a tongue, C, to 
which the horses are hitched. The tongue is jointed to the gearing 
carriage and has an arm,c, which projects backwards over said 
carriage to a standard, c’, mounted thereon. The standard and arm 
are both pierced with holes through which a_ bolt, c®, is passed, by 
which the tongue is made fast, so that the tongue is then a stiff 

tongue, but the inclination of the tongue to the carriage may 
858 _ be varied by shifting the said bolt from one hole to another 
in the standard c’, so as to vary the position of the rear end 
of the carriage with which the cutting apparatus is connected. 

The running wheels B Bb, by their revolution, impart motion to 
the cutter and reel of the machine. To this end they are fitted to 
turn upon a shaft, D, with which each is connected by a spring pawl, 
d, and a ratchet wheel, d' (the latter secured to the shaft and the 
former to the running wheel), so that the running wheel that turns 
fastest acts as the driver. ‘This shaft is fitted with a cog wheel, E, 
whose teeth engage with those of a pinion, E!, secured to a counter- 
shaft, D', and this counter-shaft is fitted with a bevelled wheel, E?, 
whose teeth engage with those of a bevelled pinion, E*, represented 
in dotted lines in figure 1, that is mounted upon the crank shaft 
D?, with which the cutter is connected. The hub of the pinion E* is 
fitted to turn upon the crank shaft D?, and is connected with it by 
means of a saw-toothed clutch, one member (e) of which is arranged 
to slide longitudinally upon the crank shaft, but compelled to turn 
therewith by means of a pin or feather, while the other member of 
the clutch is formed upon the hub of the pinion E*. The sliding 
clutch member e¢ is controlled by a lever, f, which is composed (see 
figures 11 & 12) of two parts, the lever proper and a yoke, f*, which 
enter a groove in the sliding clutch member e, and is pivotted to the 
frame of the machine with its upper end passing through a slotted 

plate, f', fitted with two notches, in one or other of which 
859 =the lever may be engaged for the purpose of holding the 

clutch into gear or out of gear. In the former case the crank 
shaft D? and the cutter are caused to operate as the running wheels 
turn ; in the latter case the crank shaft and cutter, being disconnected 
from the running wheels, remain at rest. 

The requisite lateral play of the lever to permit its engagement 
and disengagement is obtained by constructing it to fit loosely upon 
its pivot, and a spring, f?, is coiled upon the pivot to hold the lever 
engaged in either notch of the slotted plate f’.. The two parts of the 
clutch lever are notched and fit loosely into one another; hence the 
yoke can play upon the lever proper to accommodate itself to the 
varying positions of the lever proper and sliding clutch member. 
The finger beam G of the machine projects at one side of the rear 
end of the gearing carriage A, and is fitted with guard fingers H, 
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through the slots of which a scalloped cutter, I, is arranged to re- 
ciprocate endwise. The end of this cutter that is nearest the gearing 
carriage is connected with the crank wrist g of the crank shaft D* 
by means of a connecting rod, J. The finger beam is connected 
with the rear end of the gearing carriage in the following manner: 
The end of the beam nearest the carriage is provided with a shoe, K, 
from which lugs aa project upwards. These lugs are perforated to ad- 
mit a joint bolt, a', which connects the shoe with one end of a vibrate- 
able forked link, L, whose other end is connected by a swivel joint,M, 
with a bracket, N, secured to the rear of the gearing carriage. 
860 ‘Thisswivel jointis formed bya cross-head (m, Fig.1*),thecentre 
of which is bored transversely to permit a journal formed on the 
end of the forked link L to turn in it. The ends of the cross-head m are 
formed into journals which turn in bearings upon the bracket N ; 
thence the finger beam can both rise and fall freely at either end 
and rock forward and backward without twisting the link that forms 
its connection with the gearing carriage. Moreover, the axis of the 
cross-head m of the swivel joint is arranged in line or thereabouts 
with the axis of the crank shaft D?, that imparts motion to the 
cutter, so that such rising and falling or rocking does not materially 
change the distance between the crank shaft and the cutter. The 
shoe K of the finger beam is-eonnected also with the front end of 
the gearing carriage by a draught rod O, and the connection be- 
tween the rear end of this draught rod and the said shoe is a swivel 
joint, M', of which the joint pin a! of the vibrateable link L is the 
longitudinal axis and its T head m’ the horizontal axis. This 
swivel joint, therefore, while maintaining a firm connection with 
the draught rod, gives free play for both the longitudinal and rock- 
ing movements of the finger beam; hence when the machine is used 
for cutting grass the said finger beam may be left free, not only to 
rise and fall at either end, but also to rock or to be rocked forward 
and backward, sv that the points of its guard fingers incline towards 
or from a horizontal plane. 
In order that the finger beam may be rocked by the con- 
861 ductor of the machine the vibrateable link I is fitted with an 
arm, Z, whose upper end is connected by a rod with the lower 
end of a lever, P, that is pivoted to the gearing carriage near its for- 
ward end. The upper end of this lever P extends within the reach 
of the driver, who sits upon the driver’s seat Q, so that he may rock 
the finger beam by moving the said lever to and fro. This rocking 
lever P is fitted with a spring bolt, whose end can engage in any 
one of a number of notches formed in a segment, R, which is 
attached to the gearing carriage concentrically with the pivot of the 
rocking lever, so that the finger beam may be fastened in the de- 
sired position by the engagement of the spring bolt in the appro- 
priate notch. The rocking lever is fitted with a lever handle, p, and 
rod connecting with the spring bolt, by which the spring bolt may 
be withdrawn from the notched segment and held disengaged there- 
from during the movement of the lever. In order that the connec- 
tion between the cutter on the finger beam and the crank shaft on 
the gearing carriage may not obstruct the free rocking of the finger 
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beam, the connecting rod J is connected with the cutter I by means 
of a swivel joint, 5, consisting (see Fig. 1’) of a head, s, that is piv- 
otted to the cutter stock (Dy a shank that extends lengthwise there- 
with and turns in an ear, s', secured to the end of the cutter stock) 
and of a cross-pivot, s°, that passes through the said head and 
through two ears formed upon the connecting rod J. The outer end 
of the finger beam is sustained by a grain wheel, T, which is pivoted 
to arm ‘T', that projects from and is constructed to turn upon 
862 an upright arbor, T°, so that the said grain wheel operates as 
a castor wheel. This arbor (‘T?) is secured to the frame-work 
V of the divider V'. In order that the finger beam may be raised 
and lowered while the machine is in operation the arbor T? of the 
castor wheel is constructed to slide up and down in the hubs of the 
castor arm ‘T’, and the said arm is connected with the shorter arm 
of a bent hand lever, P', that is pivotted upon the gearing carriage 
by a flexible connection, consisting of a chain, h, rod, h', and a cord, 
i”, the first of which passes around a sheave mounted upon’ the 
vibrateable link I, and the last of which passes around a sheave, h’, 
secured in the divider frame-work V, so that the forward movement 
of the bent hand lever or lifting lever P pulls the divider end of the 
finger beam upwards and causes it to approach the hub of the castor- 
wheel arm T’, thereby compelling it to rise from the ground. In 
order that the i inner end of the finger beam may be cor respondingly 
raised the vibrateable link I is provided with a chain, h*, which is 
applied to the same lifting lever (P') as the chain leading from the 
outer end of the platform, and as this second chain is attached to the 
link near its middle, so that the finger beam is raised twice as much 
as the part of the link at which the attachment is made, the chain is 
applied to the middle of the bent arm of the lifting lever. In order 
that the chains may be adjusted so as to vary the position of 
863 the finger beam from any required mean distance from they 
ground they are not made fast to the lifting lever, but are 
caught in V-formed notches w w', from which they can readily be 
removed and be as readily sates The lifting lever is provided 
with a spring bolt, which is arranged to engage in any one ofa 
series of notches formed in a segment plate, R', so as to secure the 
lifting lever, and consequently the finger beam G, with which it is 
connected, in any desired position. A lever handle, p', also is ap- 
plied to the lifting lever to control the spring bolt. The guard 
fingers H havea peculiar form, the upper faces of their lower mem- 
bers being made concave, as represented at n, figure 10. This con- 
struction permits thecutter or sickle to bear on the rimsof the fingers, 
the edges of which are kept sharp by the constant attrition, so that 
the cutting edges of the fingers are made self-sharpening. The lower 
mem bers of the fingers are also constructed with spurs, n! n!, at their 
sides, made in one piece with them, the spurs being long enough to 
prevent the grain or grass from passing backwards “along the side of 
the finger into the notches of the scollopes of the cutter, but not so 
long as to meet and form a continuous bearing, which w ould involve 
the necessity of fitting their adjacent ends accurately to each other. 
This mode of preventing the backward passage of the material being 
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cut is an improvement upon that in which the effect is produced by 
rivetéing a long bar to the under members of the fingers, as it involves 
less expense in construction. The raking platform W of the 
864 machine(when grain is to beharvested) is attached to the finger 
beam G. The reel V,is supported by this platform so as to move 
with the finger beam when it is raised or lowered. The gudgeon of 
the outer end of the reel is received in one of a series of holes formed 
in a reel-bearer, X, which projects forward from a short reel post, Y, 
secured to the platform at its outer rear corner. ‘The reel-beares is 
pivotted at its rear end to the head of this reel post, and is provided 
with a toothed plate, Y, which engages in the spaces between the 
teeth of a segment, Y?, secured to the reel post. The segment has 
a curved slot in it, through which a bolt is passed, which also passes 
through the reel-bearer so as to hold the toothed plate and bearer to 
the segment. The inclination of the reel-bearer may be varied for 
the purpose of raising or lowering the outer end of the reel by slack- 
ing the nut of the bolt and engaging the toothed plate with others 
of the spaces between the teeth of the segment Y*. The shaft of 
the reel is supported at its inner end by a reel post, X', erected upon 
the inner forward corner of the platform. The reel shaft is fitted 
with a belt pulley, z, to which a round belt, g, is applied to cause it 
to revolve. This belt is put in motion by being applied to a second 
belt pulley, Z', that is secured to. the shaft D of the running or 
ground wheels B B. In order that the taughtness of the belt.may 
not be materially affected by the change in the position of the reel, 
due to its movement with the finger beam and platform rela- 
865 _—tively to the gearing carriage, the bearing r of the inner end 
of the reel shaft, although supported by the inner reel post 
X', is connected with the forward end of the gearing carriage by a 
radius bar, X*, so as to maintain its distance therefrom, although 
it rise and fall, and the belt g, instead of being conducted directly 
from the pulley Z', on the driving shaft D, to the reel pulley Z, is 
conducted forward and backward to and from two supplementary 
belt pulleys z z' that are located at or near the pivot 7 that connects 
the radius bar X? with the gearing carriage, one pulley, z, being piv- 
oted to the gearing carriage and the other, z', to the radius bar. As 
these pulleys are for all practical purposes substantially at the centre 
of movement of the reel, in rising and falling with the radius bar, 
such movement does not materially affect the belt g, and the latter 
retains its taughtness, while the rising and descent of the reel is not 
affected by the transmission of power to it. | 
On the other hand, the pulley z, located upon the gearing carriage, 
maintains always the same relation to the driving pulley Z', and 
therefore guides the driving member of the belt properly to that 
pulley, notwithstanding the change of position of the reel caused 
by the unequal rising or descent of its two ends, while the other 
pulley, z', being located on the radius bar X*, maintains the same 
relation to the reel pulley Z, however the reel and the said pulley 
may vary its position relatively to the gearing carriage, and there- 
fore guides the slack member of. the belt properly to the reel 
866 _ pulley, notwithstanding its change of position ; hence the pul- 
leys z z' are guide pulleys to guide the belt properly and 
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thereby prevent it from being cast off by the movement of the reel 
with the finger beam in passing over uneven ground. 

Another and equivalent arrangement of the belt and pulleys for 
maintaining the taugntness of the belt (but not for preventing the 
casting of it off the pulleys) is represented at figure 5a; in this case 
the radius bar X* is pivoted upon a counter-shaft, D°, which is car- 
ried by the gearing carriage and is fitted with a pulley, z, from which 
the belt g proceeds to the pulley zon the reel shaft. The counter- 
shaft D® on the gearing carriage may be caused to revolve by a belt 
encircling pulleys secured to the shaft of the running wheels and 
this counter-shaft, or in any other convenient manner. 

The inner end of the reel may be set more or less forward of the 
finger beam by shifting its bearing, r, forward or backward on the 
radius bar, and the radius bar X® is pierced with a series of hules, 
to which the bolt that holds the bearing r of the reel shaft may be 
transferred when that bearing isshifted forward or backward. The 
inner end of the reel may be raised or lowered by turning the radius 
bar X? up or down on its pivot 7,and the reel post X! is pierced with 
a series of holes, to one of which the bolt that holds the radius bar 
to it may be transferred when that radius bar is turned to a differ- 
ent position. In order that the finger beam may be rocked to de- 

press or raise the points of the guard fingers when the ma- 
867 cliine is used for reaping grain, the raking platform W is not 

attached rigidly to the finger beam, but is attached to it by 
binges g/ gf (Fig. 1), so that the finger beam may be rocked while 
the platform retains its position, and the platform is retained in its 
proper position by being connected with the gearing carriage by the 
inner reel post X! and radius bar X?, which thus act as stay and 
link to hold the platform in addition to supporting the reel; and, in 
order that the inner reel post may so operate, its lower end is firmly 
connected with the raking platform W_ by a metal shoe (2*). The 
rocking of the finger beam independently of the raking platform W 
is ensured by the connection of the castor or grain wheel T with the 
said platform, so that the said wheel is combined with the finger 
beam through the intervention of the hinge or hinges g‘, which com- 
bine the platform with the finger beam; hence the rocking of the 
finger beam is not prevented by its combination with a raking plat- 
form or a grain wheel, but is under the control of the driver, who 
effects it by means of the rocking lever P, as may be found expedi- 
ent to cut the grain at a greater or less distance from the ground or 
to raise up lodged grain. Moreover, as the weight of the outer half 
of the platform is sustained by the grain wheel instead of by the 
finger beam, the latter is relieved from much strain and is not so apt 
to vibrate or spring as it otherwise would be. When the ma- 
chine is to be used for cutting grass the reel V, radius bar 
X*, and platform W, with the reel supports, divider frame, 

and castor wheel T, are removed from the finger beam 
868 G,and a small grass-divider with a track-clearer is bolted 

to the outer end of the finger beam in the place of the 
outermost finger, as represented at V’, figure 7. The rocking of the 
finger beam is then under the control of the driver, who effects it 
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by means of the rocking lever P, as may be found expedient, to 
conform to the surface over which the cutter is passing. 

When used for reaping grain the grain-divider V' (figure- 1, 4, & 
5), which projects laterally beyond the end of the finger beam, 
gathers in a mass of standing grain wider than the breadth of the 
cutting apparatus, and the grain at the stubble side is correspond- 
ingly cathered in by @ grain guard, V*, that is supported by the 
inner reel post X!, and consequently moves up and down with the 
platform and cutting apparatus. When the machine is used for 
cutting grass the grass-divider V?, being at the end of the finger 
beam, gathers in no more grass than the cutting apparatus can ad- 
vantageously cut, and the swarth is narrower than when cutting 
grain. When the machine is used for reaping the driver sets upon 
the seat Q and the raker upon the end of the spring frame Q', with 
his feet resting on a removable foot board, Q’, which is detached 
from the machine when the machine is used for mowing. 

Having thus described a machine embodying all my improve- 
ments, | declare that I do not limit my new combinations to the 
particular forms represented in the drawings, but intend to vary the 

form and construction of the members of the combinations, 

869 or to use equivalent members in their places, as circum- 
stances may render expedient. What I claim as my inven- 

tion, and desire to secure by letters patent, is the 


as set forth, 


Insert. combination, ,in a harvester, of the finger beam 
tne 

Erase & insert. with the gearing carriage by meansof | a], vibrate- 

the ‘the M & M, 


able link,, draught rod, and Atwo swivel joints, A 80 
that the finger beam may both rise and fall at either end 
Erase. and rock forward and backward [substantially as set 
forth |.* 
as set i rt 


Insert. I also claim the combination, ~ in a harvester, of the 


vibrateable 
Insert. finger beam, gearing carriage,, link, draught rod, swivel 
joints, and arm, by which the rocking of the finger beam 
Erase. is controlled [substantially as set for orth J." 


as set fo 


Insert. I also claim the combination, , in a harvester, of the 


rateable link, 


Insert. gearing carriage, rocking finger beam, A reciprocating 


cutter, crank shafton the gearing frame, connecting rod 

A. B.G. (connecting said crank shaft with the cutter on the roe cking y 

Erase. finger beam), and swivel joint at the cutter [substan- 

tially as set forth ].* 

I also claim the combination, in a harvester, of the gearing car- 
riage, finger beam, vibrateable link, grain wheel, and lifting con- 
nection for the grain end of the finger beam, substantially as set 
forth. 


* Words and sentences enclosed in brackets erased in original. 
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as set forth, 
Insert. I also claim the combination, , in a harvester, of the 
gearing carriage, finger beam, vibrateable link, 
and lifting connections 
Insert. 870 grain wheel, lifting connection , for the inner or 
stubble end of the finger beam, so that each end of 
the finger beam may be raised or lowered relatively to the gear- 
ing carrilage— 


[substantially as set forth. 
I also claim the combination of the lifting lever with 

Erase. the lifting connections connected with the finger beam 

and grain wheel by means of V-formed notches, sub- 
stantially as set forth. 

I also claim the guard finger constructed with the upper surface 
of its lower member concave, substantially as set forth. 

I also claim the guard finger constructed with lateral spurs upon 
its lower member, substantially as set forth. 

[I also claim the guard finger constructed with both a concave 
upper surface and lateral spurs upon its lower member, substan- 
tially as set forth. 

connected 
i also claim the combination of a reel , arranged to move with 
by a reel post 
the finger beam, a the gearing carriage, radius bar, and belt pulley 
at or near the axis of motion of the radius bar, substantially as set 


forth. |* 


871 I also claim the combination of the reel arranged to move 

with the finger beam, the gearing carriage, radius bar, and 
two guide-belt pulleys for the driving and slack members of the 
reel belt, one of said guide pulleys being arranged upon the gearing 
carriage and the other upon the radius bar, substantially as set 
forth. 


(12. I also claim the combination of the raking platform with the 
finger beam by means of hinge connec- 


Erase & insert “ B.” | : 
tions, substantially as set forth. |” 


13. I also claim the combination of the raking platform, finger 
beam, hinge connections, gearing carriage, upright stay, and link, 
substantially as set forth. 

as set forth, 
14. ] also claim the combination, * of the finger beam with the 
and platform 
grain wheel , through the intervention of a hinge con- 

Erase. nection [substantially as set forth ].’ 

15. I also claim the combination of the movable mem- 
ber of the clutch (for throwing the cutter crank out of or into gear) 
with a clutch lever composed of two parts connected by notches, 
substantially as sev forth. 


_— —— ee 


* Words and sentences enclosed in brackets erased in original. 
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872 In witness whereof I have hereto set my hand this twen- 
tieth-eighth day of January, A. D. 1867. 
ALVARO B. GRAHAM. 
Witnesses: 
D. N. BARKER. 
GEO. W. DRIVER. 


873 Srate or ILirnors, | 
’ . » SS 2 
County of Lake, | 


On this 28th day of January, A. D. 1867, before the subscriber, a 
justice of the peace in and for the said county, personally appeared 
the within-named Alvaro B. Graham and made solemn oath that he 
does verily believe that he is thie original and first inventor or dis- 
coverer of the before-described improvements in harvesters, for 
which he solic-ts a patent, and that he does not know or believe 
that the same were ever before known or used, and that he is a citi- 
zen of the United States. 


ALVARO B. GRAHAM. 


Subscribed and sworn to before me this 28th day of January, A. 
D. 1867. 
JOHN E. CLARKSON, J. P. 
[5. J. E. C., Jan. 28, 1867. 5.] 
Ex: J. A. M. 


874 34 Beacu St., New Yorxk, March 4th, 1867. 
Hon. T. C. Theaker, Com’r of Patents. 

Sir: You will oblige me by returning the specification of the ap- 
plication for imp’ts in harvesters filed by me Feb. 11th, 1867, for 
the correction of a clerical error. 

Respectfully, yr ob’t serv’t, 
A. B. GRAHAM, 
By his att’y, E. 8. RENWICK. 


870 DEPARTMENT OF THE INTERIOR, 
Unitep States Parent OFFICE, 
W ASHINGTON, M’ch Tih, 1867. 
Sir: Agreeably to your request of the 4th inst., the specification 
of your application for letters patent is herewith returned. 
Yours respectfully, a 
Commissioner of Patents. 


A. B. Graham, Esq., care E. 8. Renwick, 34 Beach St., N. Y. 


876 34 Beacu St., New York, Mar. 9th, 1869. 
Hon. T. C. Theaker, Com’r of Patents. 
Sir: I herewith return the papers of A. Graham’s application filed 
Feb. 11th, having made the clerical ammendments proposed. 
Respectfully, ob’d’t serv’t, 
. A. B. GRAHAM, 
By his att., E. S. RENWICK. 
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877 U.S. Patent OFFICE, 
W asuinotTon, D. C., July 29th, 1867. 
Alvaro B. Graham, Esq., care E. 8. Renwick, 34 Beach St., New 

York. 

Str: Please find below the decision of the examiner in charge in 
the matter of your application for patent for alleged improvement 
in harvesters, filed Feb. 11th, 1867. 

Very respectfully, 
Convmissioner. 


EXAMINER'S Room No. 18. 
The application above referred to has been examined and it 1s 
found that the 1st clause of claim is anticipated in patents of 58. 5. 
Bartlett, Feb. 25th, 1862, and John A. Dodge, May 23d, 1865; the 


2d in patent of Andrew Wemple, Jan. 29, 1867; the 5d in patent of 


U. Wheeler, March 1 2th, 1861: the 5th in patents cited for the Ist; 
the 6th in patents of S. B. Haines, March 8th, 1864, and E. P. Rus- 
sell, 9 14, 1865; the 7th, 8th, and 9th in patents of S. Colburn, 


July 3d, 1865; Jerre Urney, July 24,1855; Cyril Wagner, June 24th, 


1856 ; Jas. L. Fountain, Nov. 17th, 1857; M. Hollenbeck, May 18, 
1858, and R. L. Allen, Sept. 7th, 1858; the 10th in patent of L. M. 
Batty, Sept. 19th, 1865; the 12th and 14th in patents of 5. & J. H. 
Pouser, Feb. 14, 1860; Geo. Esterly, Jan’y 22d, 1861, and Allen, 
cited above. As at present advised, the remaining clauses may be 
allowed. Several of those rejected may be so modified as to remove 
all objection, it is believed. Specifications and their drawings are 
returned herewith. 
(Signed) J. M. THACHER, 


Asst Exam’r in Charge. 


878 34 Breacu Sr., New York, Sept. 11th, 1867. 
Hon. T. C. Theaker, Com’r of Patents. 
srr: The specification and drawingsappertaining to the application 
for improvements in harvesters, filed by me (A. b. Graham) Feb. 
11th, 1867, were received by mein a package from your office without 
any letter relating thereto, such letter having probably been enclosed 
by mistake in an envelope addressed to some other person. You 
will, therefore, oblige me by sending me a duplicate of the official 
letter that should have accompanied the papers. 
Yours respectfully, 
ALVARO B. GRAHAM, 
By his att., E.S. RENWICK. 
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79 U.S. PaTent OFFIce, 
WasuHinoTon, D. C., Sept. 14th, 1867. 
Alvaro B. Graham, Esq., care E. 8. Renwick, Esq.,34 Beach St., New 

Y ork. 

Sir: Please find below the communication of the examiner in 
charge in the matter of your application for patent for alleged im- 
provement in harvesters, filed eb. 11th, 1867. 

Very respectfully, —-, 
Commissioner. 


I;XAMINER’S Room No. 18. 
In the matter of the application above referred to the applicant 
is respectfully informed in reply to his letter of the 11th inst. that 
through inadvertence the office letter which should have accom- 
panied the specification and their drawing was not sent until the 

6th or 7th inst. 
J. M. THACHER, 
Examiner in Charge, 


Per H. BINNEY. 


880 34 Beacu St., New York, Oct. 10th, 1867 
Hon. T. C. Theaker; Com’r of P. itents 
Application of A. B. Graham for imp’ts in harvesters. Filed Feb. 
Lith, 1867. 

Sir: You are hereby authorized and respectfully requested to 
permit Messrs. baldwin & Son to act as associate counsel in the 
matter of the above-entitled application. 

Yours respectfully, i. S. RENWICK, 
Att’y for A. B. Graham. 


881 Wasuineton, Dee. 31st, 1867 
To the Commissioner of Patents. 
Sir: Amend A. B. Graham’s harvester specification, filed Feb. 
11th, 1867, as follows: 


Erase. Page 4, erase last 6 lines. 


+ “ 8&8 “ entire page. 
. “ 6, “ down to end of line 7. 
” “ 7, “™ lines 7 to 11, both inclusive. 


& insert. and insert— 
“Finger beam with the gearing carriage by a swivel 
joint and with the r aking platform by hinge connections, 
“A.” so that the finger beam may be rocked relatively to both 
the gearing carriage and the raking platform with which 

it is connected.” 
Insert. Page 27, line 28, after “combination,” insert “as set 


forth.” 
Erase & insert. Page 28, line 1, erase “a” and insert “ the.” 
s Page 28, line 2, insert “the” before “draught 
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rod;” also before “two.” Same line, insert “M & M” after 
“ Joints.” 


Erase. Line 5, erase “ substantially as set forth.” ¥ 


Insert. Line 6, insert “as set forth” after “ combination.” 
” Line §, insert “ vibrateable” before “ link.” 
Erase. Page 28, lines 10 & 11, erase “ substantially as set forth.” 
Insert. Page 28, line 12, insert “as set forth” after “ combina- 
tion.” 
882 Line 14, insert “vibrateable link” after “finger beam.” 
Erase. Lines 18 & 19, erase “substantially as set forth.” 
‘Insert. Line 26, insert “ as set forth ” after “ combination.” 
Page 29, line 1, insert “and lifting connections” after 
“ connections.” 
Erase. Erase lines 5 to 27, both inclusive. 
Erase & insert. Page 30, erase lines 10 to 14, both inclusive, 
and insert— 
“T also claim the combination, as set forth, of the finger 
beam, gearing carriage, swivel joint (M), between the finger 
“B.” beam and gearing carriage, raking platform, and hinge 
connections between the finger beam and raking plat- 
form.” 
Insert. Line 19, insert “as set forth ” after “ combination.” 
5 Line 20, insert “and platform” after “ wheel.” 
Erase. Line 22, erase “substantially as set forth.” 
Respectfully, A. B. GRAHAM, 
By his att’ys, BALDWIN & SON. 


The spec’n & thin dr’g is herewith ret’d. 


883 U. S. Parent OFFice, 
WASHINGTON, D. C., Jan. 9th, 1868. 
Alvaro B. Graham, care Messrs. Baldwin & Son, Washington, D. C, 
Sir: Please find below the decision of tlhe examiner in charge in 
the matter of your application for patent for alleged improvement 
in “harvesters,” filed Feb’y 11, 1867. 
Very respectfully, —— ——, 
Commissioner. 


EXAMINER'S Room No. 97. 
The application above referred to has been reconsidered in connec- 
tion with amendment. Upon further examination the last clause of 
claim appear- to be anticipated in applic. of C. B. Wagner, rej’t’d 
July 31, 1855. Spec’n is returned herewith. 
J. M. THACHER, Examiner. 
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884 No. 1. 
In the United States Patent Office. 


In the Matter of the Application of A. B. Grauam for a Patent for 
Harvesters. Filed Feb. 11, 1867. 


W ASHINGTON, Jan. 15, ’68. 
To the Commissioner of Patents. 

Sir: The attention of the examiner is called to the fact that the 
model of C. B. Wagner’s, rej’'d of July 31, 1855, cited in the official 
letter of the 9th inst. for rejecting the last clause of claim in the 
above application, shows the shipping lever constructed in two pieces, 
rigidly fastened together so as really to act as one. 

Graham’s specifications, p. 14, described his lever as made in two 
parts, which “are notched and fit loosely into one another,” and he 
claims “the combination of the movable member of the cluteh (for 
throwing the cutter crank out of or into gear) with a clutch lever 
composed of two parts connected by notches, substantially as set 
forth.” 

As the difference between the two devices is obvious, it is hoped 
the claim will be allowed on a reconsideration of the reference. 

Respectfully, BALDWIN & SON, Att’ys. 


The specification is herewith returned. 


885 34 Breacn Sr., New York, Jan. 27th, 1868. 
Hon. A. M. Stout, act’g Com’r of Patents. 


Application of A. B. Graham for imp’ts in harvesters. Filed Feb’y 
llth, 1867. 


Str: Enclosed I send twenty doll’s (in check) to pay the residue 
of the fee in the above matter, notice of the allowance of which, 
dated Jan. 25th inst., has been received. 

Yours respectfully, \. B. GRAHAM, 
By his att’y, E. S. RENWICK. 


a 


886 1867. 
No. 74342. 
Alvaro B. Graham, 
Of Waukegan, 
County of Lake, 
State of Illinois. 
Harvesters. 
Ree’d Feb’y 11, 1867. 
Petition, . 
Affidavit, “ 
Specification, Feb’y 11, 1867. 
2. Drawing, 4 sheets, Feb’y 11, 1867. 
Model, a 
Cert. dep., —. 
1. Cash, $15, Feb’y 11, 1867. 
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Add’! fee cert., —. 

1. Add’! fee, cash, $20, Jan’y 29, ’68. 
‘xamined Jan’y 27, 1868. J. M. Thacher. 
2. Issue, W. W. Heilburn, Jan. 24, ’68. 

3. Patented Feb. 11, 1868, & 

recorded, vol. —, page —. 

Circular, Jan. 25, 1868. 

E. S. Renwick, 34 Beach St., N. Y. city. 


887 1867. 


Imp’t in harvesters. 

tet’d spee’n M’ch 7th, 1867. 

Spee’n & thin dr’gs ret’d July 29, 1867. 
Letter, Sept. 14, ’67. 

Spec’n & thin dr’gs to att’y, Oct. 23, 1867. 
Spec’n to att’y, Dec. 31, 1867. 

Th’k dr’gs to dr’fht’man, Jan. 2, 1868. 
Spec’n ret’d Jan’y 9, 1868. 


(Here follow diagrams marked pp. 888, 888a, 8885, & 889.) 
890 [Endorsed:] Graham vs. McCormick.  Def’ts’ Exhibit 


Graham & Worden File Wrapper to Patents No. 67041. Jno. 
H. Whipple, notary public. 

[Endorsed :] U.S. circuit court, W. dist. Illinois. Hugh Graham 
vs. Cyrus H. McCormick et al. 15. Def’ts’ Exhibit Graham & 
Werden File Wrapper to Patent No. 67041. Jno. H. Whipple, 
notary public. 

(65.) 
DEPARTMENT OF THE INTERIOR, 
Unitep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the files of 


this office of the file wrapper, contents, and drawing in the matter 

n . 7 » ‘ ? , y » 
of the letters patent granted N. B. Graham, ass’or to self, Wm. B. 
and Cyrus A. Werden, July 23, 1867, No. 67041, for imp’t in har- 
vesters. 


In testimony whereof I, W. H. Doolittle, acting Commissioner of 


Patents, have caused the seal of the Patent Office to be hereunto 
affixed this third day of January, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 
of the United States the one hundred and third. 
[SEAL. ] W. H. DOOLITTLE, 
| Acting Commissioner. 
891 Ex’d: A. R. H. 
P. 627, B. 62. 


Assign- to self & W. B. &C. A. Werden. 
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4 Sheets—Sheet 1. 


A. B. GRAHAM. 
HARVESTER. 


Patented Feb. 11, 1868. 


~~ 
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A. B. GRAHAM. 
HARVESTER. 
No. 74,342. Patented Feb. 11, 1868. 
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4 Sheets—Sheet 3. 


A. B. GRAHAM. 
HARVESTER. | 
No. 74,342. Patented Feb. 11, 1868. | 
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HARVESTER. 


No. 74,342. Patented Feb. 11, 1868. 
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Petition. 


To the Commissioner of Patents of the United States of America: 

The petition of Alvaro B. Graham, of Waukegan, in the county of 
Lake and State of Illinois, respectfully represents— 

That your petitioner-has invented a new and improved grain and 
grass harvester, which he verily believes has not been known or 
used prior to the invention thereof by your petitioner. He there- 
fore prays that letters patent of the United States of America may 
be granted to him therefor, vesting in him and his legal representa- 
tives the exclusive right to the same, upon the terms and conditions 
expressed in the act of Congress in that case made and provided, he 
having paid fifteen dollars into the Treasury of the United States 
and otherwise complied with the requirements of said act; and he 
hereby authorizes O. D. Munn, 8. H. Wales, A. E. Beach, of the 
firm of Munn & Co., of the cities of New York and Washington, or 
their accredited agents, to act as his attorneys in presenting the ap- 
plication and in making all such alterations and amendments as 
may be required, and to sign his name to the drawings. 

ALVARO Bb. GRAHAM. 
(1 doll. A. B. G., Feb. 25, 1864. 1 doll.] 


892 Oath. 


STATE OF ILLINOIs, | _. 

County of Lake, f~’ 

On this 25th day of February, 1864, before the subscriber, a justice 
of the peace in and for said county, personally appeared the above- 
named Alvaro Bb. Graham and made solemn oath that he verily be- 
lieves himself to be the original and first inventor of the within-de- 
scribed harvester, and that he does not know or believe that the 
same was ever before known or used, and that he ts a citizen of the 
United States. 


Subscribed and sworn to before me this 25th day of Feb’y, A. D. 
1864. 
[5 cts. 5.) 


JOHN C. CLARKSON, 
Justice of the Peace. 
893 ‘To all whom it may concern: 

Be it known that I, Alvaro B. Graham, of Waukegan, in 
the county of Lake and State of Illinois, have invented a new and 
improved grain and grass harvester; and I do hereby declare that 
the following is a full, clear, and exact description of the same, refer- 
ence being had to the accompanying drawings making a part of this 
specification, in which— 

Figure 1 is a side sectional view of my invention, taken in the 
line x2, figure 2; 

Figure 2, a plan or top view of the same; 

Figures 3, 4, 5, 6, and 7, detached views of parts pertaining to the 
same, 
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Similar letters of reference indicate corresponding parts in the 
several figures. 

This invention has for its object the prevention of the draw-back 
and consequent side draught caused in ordinary machines by the 
“grain wheel,” which is placed at the outer end of the finger bar to 
support it and the platform. ‘The invention has further for its ob- 
ject the free passage of the finger bar over the ground and the per- 
fect moving of the former to adjust itself to the inequalities of sur- 
face over which it may pass. The invention has further for its 

object the cutting in a proper manner of lodged grass or 
894 grain, as well as the prevention of the choking or clogging 
of the sickle. 

To enable those skilled in the art to fully understand and con- 
struct my invention I will proceed to describe it. 

A represents the main frame of the machine, which is supported 
on two wheels, B B, the latter being placed loosely in their axle, C, 
and connected to it, when the machine is drawn forward, by pawls 
and ratchets, a 6, so as to ensure the rotation of the axle during the 
forward movement of the machine, but allowing the latter to be 
“ backed ” without rotating the axle. On theaxle C there is secured 
a toothed wheel, D, which gears into a pinion, c, placed loosely on a 
shaft, E, and connected with the latter, when desired, by means of a 
clutch, d, to which a lever, F.is attached. (See Figure2.) Thisshaft 
E has a bevel-toothed wheel, e, on one end of. it, which gears into a 
bevel pinion, f, on a shaft, G, the latter having a crank, g, on its back 
end, from which the sickle is driven by a pitman, H, the latter being 
at the rear of the main frame A. 

I represents the finger bar, the inner end of which is attached by 
a joint, h, toa bar, J, which is at the rear of the main frame A and 
is connected thereto, at its. left-hand side, by a swivel or universal 
joint, K, as shown in figures 2 and 3, said joint being composed of a 
rod, 2, which is allowed to turn into a bearing, 7, attached to the 

main frame, and the end of the bar J being cylindrical and 
895 allowed to turn in the rod 7, as indicated by the arrows. Fig- 

ure 3, it will be seen, isa section of the joint taken in the line 
y y, figure 2, and this joint admits of the bar J and finger bar I be- 
ing raised vertically, and also admits of said bars being turned ina 
more or less inclined position, in their transverse section, to admit of 
the fingers £ and sickle L being turned more or less down towards 
the ground, as may be required. This adjustment of the fingers & 
and sickle L is effected through the medium of a lever, M, which is 
connected by a rod, /, with an upright, m, on bar J, shown in figures 
land 2. ‘This lever M may be retained in any desired position 
within the scope of its movement by means of a perforated bar, n, 
into the holes of which a pin, 0, on the lever catches. Other fasten- 
ings, however, may be employed for this purpose. 

The finger bar I may be raised separately from the Joint h, as a 
centre, through the medium of a lever, N, which, like the lever M, is 
attached to the main frame A and has a chain or cord, p, attached 
to its lower end, said chain or cord passing around a pulley, q, on 
the bar J and being attached to the upper end of an upright, 7, at- 
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tached to the finger bar at the joint h. Both bars IJ may be ele- 
vated simultaneously by a lever, O, which is also attached to the 
main frame A and bears at its lower end on a lever, P, the outer end 
of which is connected by a chain, s, with the bar J. The lever O 
may be retained at any desired point within the scope of its move- 
ment by means of a rack bar, P’. 
896 The grain platform Q is attached to the back part of the 
finger bar I and is supported at its rear by a wire or rod, @, 
attached to an upright, u, on the main frame A. 

R is a bar, the front end of which is attached by a hinge or joint, 
v, to the front end of the main frame A. This bar R extends some 
distance back of the main frame A, and has a caster wheel, 8, at its 
back end, and said bar passes through a yoke, T, on the rear part of 
the main frame, a screw, U, passing vertically through the top of the 
yoke and bearing on the bar R. By turning the screw U it will be 
seen that the back part of the main frame A may be adjusted higher 
or lower, as desired. 

From the above description it will be seen that in case an obstruc- 
tion presents itself to the inner end of the finger bar I the lever O is 
actuated in order to raise said end of the finger bar, and if an ob- 
struction presents itself to the outer end of said bar the lever'N is 
actuated. 

The fingers & have angular or oblique arms a’ a’ at the back 
parts of their upper ends, as shown in Fig. 2, and they have arms 
b’ b’ at the back parts of their lower surfaces, which arms project 
laterally at right angles from the fingers, as shown in figure 7. 
These arms serve to prevent the grass or straw being drawn in be- 
hind the sickle L or between it and the fingers, and therefore effectu- 

ally prevent the choking or clogging of the same. This 
897 machine will work equally as weil upon inclined as upon 
horizontal ground. 

To the inner end of the finger bar I there is attached by a joint, ¢’, 
a clearer, V, which is provided with a wing, W, the latter being at- 
tached to the former by a joint, d’. This clearer, with its wing 
attached, gathers the grass or grain at the front part of the right- 
hand side of the main frame and brings it within the scope of the 
sickle. This sickle may be of the ordinary reciprocating kind, and 
therefore does not require a minute description. 

I do not claim the connecting of the finger bar I to a bar, J, by a 
joint, h, for that has been previously done; but, having thus described 
my invention, what I do claim as new, and desire to secure by letters 
patent, is— 


Insert A & erase [ist. The attaching of the bar J tothe main 
all. frame A by means of the swivel or universal 
Am’d’t filed Me’h joint K, when used in combination with the 
24, 1866. finger bar I, attached to it by a joint, n, and 


this I claim irrespective of any peculiar posi- 
tion of the parts or particular application of 
the same to the frame of the machine, so long 
as the desired result is obtained. 


Erase. See amend- 
ment filed June 21, 
1867. 


52—379 
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2nd. The arrangement of the lever N, chain or cord p, and upright 
substantially as shown, for raising the outer end of the finger bar 
as set forth. 


| 3 


ord. The box R, provided with the caster 

Erased. wheel S and applied to the main frame A, 

Cancelled by _ as shown, when used in combination with the 

amendment filed finger bar I and bar J, connected together 

June 21st, 1867. and attached to the main frame, substantially 
as and for the purpose specified. ] * 


2 


end of the finger bar I, and provided with the wing W, sub- 
stantially as and for the purpose set forth. 

[5th] [8d]* 2d. The oblique arms a’ a’, at the upright parts of the 
fingers K, in connection with the arms 0’ b’ at the under sides, sub- 
stantially as and for the purpose specified. 

ALVARO B. GRAHAM. 
Witnesses : 
JOHN C. CLARKSON. 
D. N. BARKER. 


899 Jan. 2, ’66. 
U.S. Patent Orrice, Dec. 30th, 1865. 

Str: Your harvester appl’n has been examined, and it is found 
that the Ist clause of your claim is anticipated in the patent of M. 
G. Hubbard, Oct. 11, 1864; the 2nd clause in the patents of C. 
Wheeler, Jr., Feb. 6, 1855, & Greeley & Buxton, July 21, 1863, and 
the 3rd clause in the patents of O. Stoddard, Dec. 14, 1858, & G. 
‘armer, Aug. 21, 1860. The 4th & 5th clauses, as the office is now 
advised, may be allowed. 

Your spec. & one drawing are enclosed. 

A. B. Graham, care Munn & Co., Wash., D. C. 

Ams. 18. 604. 
900 4. U.S. Par. Orrice, Ap’l 4, 1866. 

Sir: The Ist clause of amended claim in your harvester appl’n is 
found to be anticipated in appl’n of Morgan & Piland, rej’d Nov. 26, 
1858, & patent of M. G. Hubbard, Oct. 11, 1864, & others. 

Your spec’n & thin dr’g are enclosed. 

A. 8. Graham, care Muun & Co., Wash., D. C. 

Ams. 18. 
901 Wasuineton, D. C., M’ch 23, 1866. 

Hon. T. C. Theaker, Commissioner of Patents. 

srr: A. B. Graham’s application for letters 
patent for an improved harvester is hereby 
amended by erasing the lst claim and insert- 
ing instead the following : 


Canceled. See 
amendment June 


21st, 1867. 


* Words and sentences enclosed in brackets erased in original. 


898 [4th] [2d]* 1st. The clearer V, when attached to the inner ° 


—_— 


4 — 
¥ 


Jett 
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Insert A. (“The combination of the finger bar I and 

Canceled by _ bar J attached to the frame A by means of 
amendment filed the universal joint or swivel K, in the man- 
June 21st, 1867. ner and for the purpose herein specified.” |* 


Also by erasing the 2nd and 3rd claims and adjusting the ordinals 
of the remaining claims. 

The specification and drawing are returned herewith and the case 
is respectfully submitted for reconsideration. 


Your ob’d’t servants, MUNN & CO. 
902 Whereas I, Alvaro B. Graham, of Waukegan, in the county 


of Lake and State of Illinois, made an application for a pat- 
ent for an improved grain and grass harvester, which application 
was filed in the United States Patent Office the 2nd day of Decem- 
ber, 1865: 

Now, know all men by these presents that I, the said Alvaro B. 
Graham, have made, constituted, and appointed, and do hereby 
muke, constitute, and appoint, Edward 8. Renwick, of the city of 
New York, my true and lawful attorney, for me and in my name to 
prosecute the said application, to receive the letters patent, or to 
withdraw the application; also to appoint such counsel or attorney 
as he may deem proper to aid in the said prosecution, and generally 
to do every act and thing which | might rightly do to obtain said 
letters patent, hereby ratifying and confirming each and every act 
my said attorney or his appointees may do and revoking a previous 
power of attorney executed by me. 

Waukegan, I11., Sept. 24th, 1866. 

ALVARO B. GRAHAM. 


[50 cts. A. G. G., Sept. 24,66. 50.] 


903 34 Beacu St., New York, Sept. 28th, 1866. 
Hon. T. C. Theaker, Com’r of Patents. 

Str: Enclosed you will find a power of attorney authorizing the 
writer to act for Alvaro Bb. Graham in the matter of his application 
for a patent for a harvester, filed Dec. 2nd, 1865. You will also 
find the specification and an amendment thereto. You will oblige 
the applicant by returning the specification and amendment to him, 
with a statement of the present condition of the application. 

Respectfully y’r ob’t serv’t, 
ALVARO B. GRAHAM, 
By his attorney, E. S. RENWICK. 


904 l. U.S. Par. Orrice, Oct. 1, 66. 
Sir: Your harvester appl’n referred to in your letter of 
28th ult. has been twice examined. The 2nd & 3rd clauses of the 
amendme nded claim ure allowed. 
A. B. Graham, care E. 8S. Renwick, New York. 
Ams. 18. 


* Words and sentences enclosed in brackets erased in original. 
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905 34 Breacu St., New York, June 18th, 1867. 
Hon. T. C. Theaker, Com’r of Patents. 


Application of Alvaro B. Graham for a patent for imp’ts in har- 
vesters. Filed Dec. 2d, 1865. 


The applicant in the above matter hereby withdraws his amend- 
ments filed March 24th, 1866, and requests that his specification 
in lieu of said amendments may be amended as follows, viz: 
Pages 8 & 9, strike out all after the numeral “ Ist,” on the 8th line 
of page 8 of the specification, up to the word “ the,” on the 7th line 
of page 9; also strike out the numeral “5th,” on the 13th line of 
page 9, and insert “2nd” in placethereof. The effect of this amend- 
ment, as your honor will perceive, is to limit the invention claimed 
under the patent to what your honor has stated in the official letter 
of Oct. Ist, 1866, to be allowed. 

The duplicate drawings are herewith returned. 

Respectfully, y’r ob’t ser'’t, 
RAHAM, 


A. B. G 
L-ENWICK. 


By his attorney, E. 8. | 


906 34 Breacu Sr., New York, July 6th, 1867. 
Hon. T. C. Theaker, Com’r of Patents. 

Str: Enclosed I send twenty dollars to pay the residue of the fee 
in the matter of my application for imp’ts in harvesters, allowed, as 
stated in the official notice dated July Sth, 1867. 

Yours respectfully, A. B. GRAHAM, 
By his att’y, E. S. RENWICK. 


907 2 2 1865. 
No. 67041. 
A. B. Graham, assignor to self, Wm. B. Werden, and Cyrus A. 
Werden, 
Of Waukegan, 
County of Lake, 
State of Illinois. 


Harvester. 
Ree’d Dec’r 4, 1865. 
Petition, ” 


Affidavit, " 

Specification, Dec’r 4, 1865. 

2. Drawings, ' 

Model, ” 

Cert. dep., —. 

1. Cash, $15, Nov’r 30, 1865. 

Add’ fee cert., —. 

1. Add’l fee, cash, $20, July 11, ’67. 
Examined July 1, 1867. J. M. Thacher. 
2. Issue, A. M. Stout, July 3, 1867. 
4. Patented July 25, 1867, & 
Recorded vol. —, page —. 


PETER WHITMER, ADM’R, &C. 


Circular, July 5th, 1867. 

E. S. Renwick, New York, present. 
1865. 

Spec. & thin dr’g ret’d Dec. 30, 1865. 

Spec. & thin dr’g ret’'d Ap'l 4, ’66. 

Letter, Oct. 1, 1866. 

Ex.: J. A. W., M. McK. 


(Here follow diagrams marked pp. 908 & 909.) 


910, 911, & 912 (65.) 
DEPARTMENT OF THE INTERIOR. 
[ \ ignette. | 
UnItepD STATES PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the drawing in the matter of letters patent granted 
A. B. Graham, dated July 23rd, 1867, No. 67041, for harvester. 

In testimony whereof I, Ellis Spear, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
seventh dav of September, in the year of our Lord one thousand 
eight hundred and seventy-seven, and of the [Independence of the 
United States the one hundred and second. 

[Seal Patent Office, United States of America. | 
ELLIS SPEAR, 


Commissioner of Patents. 
(Pages 913 & 914 omitted in printing, per stipulation. See p. 1015.) 
(Here follow drawings marked pp. 915 & 915a.) 
916 Inthe Circuit Court of the United States for the Northern 


District of Illinois. In Chancery. 


Hueu GRAHAM, Complainant, 


vs. 
Cyrus H. McCormick ef al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 5th day of November, A. D. 1855. 


Present: Mr. Ephraim Banning, for complainant; Messrs. George 
Harding and John R. Bennett, for defendants. 

Levi L. LAWRENCE, a witness on behalf of the defendants, being 
first duly sworn, was examined in chief by Mr. Bennett, and deposes 
and says as follows: 
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Int. 1. Please state your name, age, residence, and occupation. 

A. Levi L. Lawrence; I am manufacturing; president of the 
Wayne Agricultural Company, Richmond, Indiana. 

Q. 2. Is the Wayne Agricultural Company engaged in manufact. 
uring mowers and reapers? 


A. Yes. 
917 Q. 3. Did your company make a settlement with the com- 


plainant in this case for alleged infringement of patents owned 
and controlled by him? 

A. I think so; yes. 

Q. 4. Who acted on behalf of your company in that settlement ? 

A. I, through my attorney, Mr. Dixon. 

Q. 5. Examine the paper now shown you, which is printed pages 
126, 127, and 128 of complainant’s evidence on accounting, and 
state if you have seen that paper before and what it is, and if it is 
correct. 

A. (Witness examines paper.) I am satisfied this is correct. 

Q. 6. Your company was a party to that paper? 

A. Yes. : 

Q. 7. At the time of that settlement, on January 13, 1882, did any 
other papers pass between you and the complainant in relation 
thereto? 


A. Yes. 
Q. 8. Will you produce such papers? 
A. I will. 


The papers produced by the complainants are as follows : 

1. Paper from Graham to the Wayne Agricultural Company, date- 
January 13,1882, which is hereto attached and marked Exhibit “1.” 

2. Also paper from Charles C. Linthicum to the Wayne Agricult- 
ural Company, which is hereto attached, marked Ex. “ 2.” 

3. Also three promissory notes, dated January 15, 1882, hereto at- 
tached, marked Ex. 8. 


Q. 9. Did your company manufacture any Crawford mowers in 
the year 1882? 
918 A. Yes. 
®. 10. And for that harvest ? 

A. Yes. 

Q. 11. And did they contain the Graham improvement? 

A. Yes; I suppose they did. 

Q. 12. How many such machines did you make for the harvest 
of 1882? 

A. I made one thousand machines. 

. 13. Are those machines included in the promissory notes dated 
January 13, 1882, for $1,500, payable on January 20, 1883? 

A. My understanding is it was. 


Objected to unless the witness is willing to state what machines 
were included in each one of these notes—that is, the machines for 
what years were included in the first note, for what years in the 
second note, and for what years in the third note. 
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Q. 14. You may state what machines were included in the note of 
January 13, 1882, payable on January 20, 1550. 

A. That was given for all the machines we should manufacture 
during that year, as I understand it; I was under obligation to pay 
for 500 machines each vear, whether I made them or not. 


Mr. HarpDING: 
Q. 15. What kind of machines were paid for in that year? 
A. That year we made so many machines. 
Q. 162 How many? 
A. 1.000 machines. 


Pls ©. 17. What year? 
A. 1882. ' 
Q. 18. What kind of machines were they? 


é . « 
A. Crawford machines; we called them another name, but they 
were the same thing. 

Q. 19. Had this Graham improvement ? 

A. Yes. 

Mr. BENNETT: 

Q. 20. What specific machines were included in the first note for 
$1,500, due January 20, 1883? 

Objected to as leading and because no specific machines are in- 
cluded in it. 

A. The machines which we were manufacturing that year. 
Mr. HARDING: 


Q. 21. How many were they in number ? 
A. We manufactured about 1,000. 


Mr. BENNETT: 
Q. 22. What was the second note for $1,500, due January 20, 1884, 
ven for? 
A. The same thing. 


cr 
pl 


Mr. HARDING: 


Q. 23. For machines manufactured in what year? 
A. 1885. 
Q. 24. How many were they in number? 


A. We made about 1,100. 

Q. 25. Were they the same machines as were included in the first 
note ? 

A. They were not exactly the same machines, but they embraced 
the same features. 

Q. 26. The Graham patent ? 

A. Yes. 

(. 27. They were all alike, were they? 
920 A. We made a little variation in our machines; there was 
a little difference in the construction of the machine, but 

they still embraced the Graham patent. 
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Mr. BENNETT: 

Q. 28. What was the third note for $1,500, payable January 20, 
1885, given for? 

A. In anticipation of this coming season. 

Mr. HARDING: 

Q. 29. The season of 1884? 

A. Yes. 

Q. 30. How many machines do you calculate to be able to make 
for 1884? 

Objected to as immaterial and incompetent. 

A. We supposed we would make about the same as last year. 

@. 31. How many? 

A. One thousand. 

Q. 32. Do you intend to make the same kind of machine? 

A. Yes. 

Mr. BENNETT: 

Q. 38. Do I understand you that all the machines which you 
manufactured for the harvest of 1882-’8, included in those two notes, 
aud those you expect to manufacture for the season of 1884, for which 
the third note was given, embraced the improvement of Graham, as 
described and claimed in the first and second claims of his patent? 

A. That is my impression. 

Q. 34. Examine the paper which I now show you, dated January 

13, 1882, and state what it is, if you know. 
921 A. That is a receipt for money I paid him on machines 
which we have manufactured prior to that settlement. 

Q. 35. Prior to the settelement of January 13, 1882? 

A. Yes. 

Q. 36. Was this payment of $1,465 in full for all machines which 
your company had made embracing the Graham patent, up to Jan- 
uary 13, 1882? 

A. Yes. 

Q. 37. You may state what was included in that $1,456, and upon 
what basis of calculation that amount was arrived at. 

A. Our firm licenses called for $3.00 a machine. We had made 
3900 machines, which called for $3.00 a machine; then there was a 
controversy on the Burdick & Leroy mower, a claim that we were 
infringing on, and they held the right to that. 


Mr. HARDING: 


Q. 38. Who do you mean? 

A. Graham; they held them at that time for the State of Indiana, 
and the balance of that was included in that settlement for the ma- 
chines which we had made. 


Mr. BENNETT: 
Q. 39. How much per machine was included in that settlement 
for the Burdick-Leroy patent? 


PETER WHITMER, ADM R, &c. 417 


A. I think $1.00 a machine. 
Q. 40. Then in that settlement you paid at the rate of $3.00 for the 
Graham patent and $1.00 for the Burdick & Leroy patent? 
922 A. That is the way we settled it. 
(). 41. This 300 included the entire number of machines? 
A. 300 and some 80-odd machines; 300 we made; the others, the 

85, were from the Ilion folks. 

Q. 42. This $1,465 paid complainant January 13, 1882, was for 
85 machines alleged to be an infringment under the Graham and 
Burdick and Leroy patents. 

A. That is my understanding. 


‘> 
«) 


Complainant’s counsel admits that the Burdick and Leroy 
patents for the State of Indiana was owned by the complainant to 
the extent specified in the paper produced, dated January 13, 1882, 
and stunding in the name of Charles C. Linthicum, which paper 
of January 13, 1882, was executed and delivered at the instance of 
Mr. Graham. 

Pauper annexed hereto, marked kx. “4. 


> 


Cross-examination by Mr. BANNING: 


X Q. 43. Look at the contracts printed at pages 108 to 110, inclu- 
sive, in “Complainant’s evidence on the accounting,’ and state 
whether they embody the contracts and agreements existing between 
you and the Grahams previous to Jan’y 13, 1882. 

A. | think they do, sir. 

X Q. 44. At the time that statement was made, in January, 1882, 

you reported that your company had manufactured 3500 of 
923 the Burdick and Leroy machines which were paid for at the 

rate of $3.00 per machine; the other additional number that 
you have mentioned were machines which had been previously 
manufactured by the Remington ? 

A. The Remington folks, New York; the Llion folks. 

X Q. 45. Did you report that number at the time of that settle- 
ment, or did you make a statement that it was a few machines? 

A. Well, sir; I can’t say; my impression is we were required to 
pay for all. 

X Q. 46. Are you certain in your recollection as to whether any 
specific amount was paid per machine under the Burdick and Leroy 
patent or whether the matter was simply included in a general 
settlement, that $1,450 being for the royalty under the Graham 
patent on these machines and on account generally, in a lump settle- 
ment? 

A. Well, I can’t say that there was. I reported the exact number 
of these Ilion machines, but it was to cover those machines that 
we bought of them and sold of their manufacture. I can’t say pos- 
itively, but there was a certain number of these machines stated. 

X QQ. 47. In regard to the Burdick and Leroy patent, are you 
certain that a specific amount was paid per machine under the 
Burdick and Leroy patent in that settlement? 


<> nD” 
oo—9 1 
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A. As near as I can recollect our transaction was a dollar 
924 for each machine that we made under the Burdick patent. 

X Q. 48. Your company and the Grahams were in litiga- 
tion at that time ? 

A. Yes. 

X Q. 49. You were contending for the right to manufacture under 
the Graham patent under the license of 1878, were you not? 

A. Yes. 

X Q. 50. Then wasn’t this the arrangement, that, without knowing 
or stating how many machines you could manufacture in the future, 
you and the Grahams settled that litigation and your company took 
the full amount by license, or $4,500 for the three ensuing years, 
the whole arrangement being a lump settlement; wasn’t that the 
case ? 

A. Yes. 

X Q. 51. Did you state to Mr. Graham at that time how many 
machines you expected to manufacture during each year of the life 
of the patent ? 

A. I stated that at 500 then, in that way that we had, but I didn’t 
know how many we could get out. 

X Q. 52. Did you not state that it was uncertain how many you 
would manufacture or whether you would continue to manufacture 
during the life of the patent ? 

A. I didn’t know whether I would be able to manufacture 500 
every year. I would settle on that basis. 

X Q. 53. You assumed that you would make 500 each year 
925 and paid for it in the way specified in these notes? 
A. Zee. 

X Q. 54. The Graham inventions, as you have referred to them 
and as you say they were placed in your machines, were in the form 
shown in the Burdick & Leroy patent, were they. not, as it was at 
that time—that is, the form on which it was assumed that you were 
using the invention and on which you paid at that time? 

A. Yes. 

Redirect examination — Mr. Harpine: 

R. D. Q. 55. You understood that your machines embodied both 
the Graham and Burdick and Leroy patents? 

A. The machines that were made in 1882 all had the Burdick and 
Graham devices straight through, as I understand the patents. In 
1883 I changed my machine and did not include the Burdick de- 
vice. 

R. D. Q. 56. And did include the Graham ? 

A. Yes. 

Mr. BENNETT: 

R. D. Q. 57. Have any of these notes been paid ? 

A. Yes; one of them; the one that falls due in January now— 
that is, for ’83 machines. ; 

R. D. Q. 58. That is, the note for the machines of ’82 has been 
paid and the money received by Mr. Graham and his attorney ? 
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A. Yes. 
R. D. Q. 59. Do you expect to pay the note falling due in Janu- 
ary next, ’84? 
926 A. That is our intention, sir. 


Mr. BANNING: 


Rk. D. Q. 60. Then, as I understand you, your present machines 
do not embrace the Burdick and Leroy inventions? 

A. I do not think they do; it has not the same device; we have 
changed that. We were right on it when we made the 300 machines. 


Signature waived. 


927 In the Cireuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Hucu GRAHAM, Complainant, 
Us. 


C. H. & L. J. McCormick, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 5th day of November, A. D. 1883. 


Present: Mr. Banning, for complainant; Mr. Bennett, for defend- 
> ’ 
ants. 


W. J. HANNA, a witness on behalf of the defendants, being first 
duly sworn, was examined in chief by Mr. Harpine, and deposes 
and says as follows: 

Int. 1. Please state your name, age, residence, and occupation. 

A. W. J. Hanna. 

Q. 2. Have you examined the testimony of Edward C. Franks, 
which is printed between pages 72 and 75 of the complainant’s evi- 
dence on accounting ? 

A. I have. 

Q. 3. Have you examined the report of the number of machines 
as given in answers to question 8? 

A. I have. 

Q. 4. Will you please state whether that account correctly 
928 sets forth the number of machines which contained the Gra- 
ham improvement, as claimed by the complainant in this 

case ? 

A. It does not correctly report the number. 

Q. 5. Will you please state wherein such auswer to question 8 of 
Mr. Franks’ incorrectly sets forth the number of machines contain- 
ing the improvement claimed by the complainant in this case, Mr. 
Hanna ? 

A. In the year 1874 C. H. & L. J. McCormick first began to build 
the single-frame machines which are claimed to be an infringement 
of the Graham patent. During the year 1874 the only single-frame 
machines built were mowers. The Advances Combined, built in 
1874, were of the old-fashioned double-frame pattern, which is not 
claimed by the plaintiff to be an infringement. One of the errors 
Frank, the accountant, made in his statement was by including 


~ 
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6,140 Advance Combined machines built in 1874 and sold in that 
and subsequent years. Heshould have excluded them for the above 
reason. Another error was made by him in including in his state- 
ment 1,195 Single Advance reapers. He should have excluded 
them, because these machines were built and sold for re aping only 
with a rigid bar and platform, and without any mowing parts or 
lever. Another error was by failing to deduct 500 Droppers from 
his statement. As I understand, by mutual agreement between 
plaintiff and defendants, this number was to be deducted, they hav- 

ing been sold as plain reapers. ‘These three errors amount to 
929 7,835 machines, and should be deducted from his total of 

33,077, making his net total only 25,742—a number much 
less than I reported to the master—accounted for, in part, by the 
fact that I reported among the sales the old stock sold by the de- 
fendants to the new corporation of the McCormick Harvesting Ma- 
chine Co. 


My report to the master was— 


cS LIE SNE aT Ra ET a) Le: 11.963 
a 11,475 
Droppers eRe NSM N  OCM EEE es nt Oe SO MEE ane 8 Ne Te 2 769 

27,200 


And this report is correct. 
He shows total sales to be as follows: 


ELDER OO LOE AO GRE TENTS 17,560 
I ec alldrenelnns declabaliamuneginel 1,185 
Mow SESE oar aE Ae er Seale Eee ea eo Pe Pe aan —- Ane 
ils ocdeilitntatlidiehaines eines ammiaailiogiuiai 3,820 

nH "rr 


VU," rid 


Deduct error sales of double-frame Advances: 


| a eae ite ii siniaaihanaaiaaiinininii 3,947 
ID ial tise csininlliiiaeiibcleiaee vimanas Niet alia 1,792 
Oe a atl ie ei le a 210 
All built in 1874. 
I IINIINT TIIE ise alntintncniilialiopsiheasipaiagbindiaaeii da Sadie O7 
i 1. 77 ETE caiaieiilhiastndantiamel cementiaiiiisinctaaiuiatial dt AA ia 20 
éé sé 1879 ee ag LI yA 
6,140 
| 27,437 
BINNIE saint: eosniniei snniediieadalennianie i Oa 27,437 
Deduct all the single Advances built and sold, as 
they were only plain reapers, 1,195 ..----.-__- 1,195 
930 —_— 
Deduct, per agreement, 500 Droppers sold : 
IU SN IIIIID,.. ss siisiniisinl epabintiiabaniecadiaebiladiots iiaitcteas 500 


That would reduce Frank’s account to......._.- . 25,742 mach’s. 


e. 


Ye 
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Hanna’s acounting showed— 


nent eI aces eriaeisetpineninvets ermnth mdeieislipbababie 11,963 
OES SALA SELE LEE SL LEA TD NE OR 11.475 
EE . .cctininkanindismninbadenne cemiuegmnnionn: ~ Se 


27.200 


This, however, includes the oid stock sold in 1879 to this new cor- 
poration : 


DE ELE LIS LLL ERIN DC EO Ie WR ion a Ae 539 
pS AE SLE EIA LOTTE EP LL AAT TEL NE gk EN 571 
a startin tied en mmniiidinpa ms on meneeneiiiiiaion 414 

1,524 


I wish to state, in addition, that when Mr. Frank, the expert ac- 
countant, was engaged in making up his statement | volunteered to 
assist him or give him any information possible, and [ called his 
attention particularly to the fact that the Advance Combined ma- 
chine built by the defendant in the year 1574 were of the old double- 
frame patent, which, the complainant admits, is not claimed as an 
infringement, and I left him, presuming that he would remember 
what I stated. Of course, there is nothing on the face of our account 
books which would indicate always whether a machine is single 
frame or double frame. ‘These account books were not kept at the 

time with the foreknowledge that Mr. Graham would be mak- 
31 ing any claim on thesingle frame as against the double frame. 

My memory is clear and distinct that the Combined Advance 
machines built by the defendants in 1874 forthe market of that year 
were all of the old double-frame patents. I can, in corroboration of 
this statement, produce a circular issued by the defendants in the 
year 1875, stating that they had that year made a change to this 
single-frame machine, having heretofore built them of the double 
frame. 

Q. 6. You will please refer to that circular and permit it to be in- 
spected by complainant’s counsel and made part of the record in 
this case. 

A. Here is the circular issued from the office of C. H. & L. J. Me- 
Cormick, Chicago, Illinois, dated 1875. 


The defendants’ phamphlet referred to is the one contained in 
complainant’s evidence on accounting, at page 85. 


Signature waived. 
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932 Inthe Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


Hucu GRAHAM, Complainant, 
V8. 
C. H. & L. J. McCormick, Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Monday, the 5th day of November, A. D. 1883. 


Present: Mr. Banning, for complainant; Mr. Bennett, for defend- 
ants. 


JAMES B. NETHERCUT, a witness on behalf of the defendants, being 
first duly sworn, was examined in chief by Mr. BENNETT, and de- 
poses and says as follows: 

Int.1. Please state your name, age, residence, and occupation. 

A. James B. Nethercut; residence, Lake Geneva, Wisconsin; age, 
27; occupation, book-keeper. 

Q. 2. Were you ever connected with the Geneva Lake Crawford 
Manufacturing Company ; and, if so, when and in what capacity ? 

A. Yes, Il was; I occupied the position of shipping clerk for some 
four or five years. I wentinto their service 8 years ago the 26th 
day of December. 

Q. 3. What position did you occupy in 1881 ? 

A. I was book-keeper. 

Q. 4. Do you know of the Geneva Lake Crawford Manufacturing 

Company having made a settlement with one Hugh Graham 
933 for the alleged infringement of certain letters patept owned 
by him? 

A. Yes. 

Q. 5. Examine that paper and state what you find it to be. 

A. Well, it was a settlement for all damages accrued, and, as we 
understand it, a permit for the future. 

Paper offered in evidence, marked Exhibit “A.” , 

Q. 6. Is the Geneva Lake Crawford Manufacturing Company still 
in existence; and, if not, who succeed that company? 

A. No, sir; the business was turned over to Mr. Haskins—John 
Haskins—in 1880. 

Q. 7. In what name is he conducting the business as the successor 
of the Geneva Lake Manafacturing Company ? 

A. John Haskins Manufacturing Company. 

Q. 8. The John Haskins Manufacturing Company, successor to 
the Geneva Lake Manufacturing Company, were they to manu- 
facture more machines for the harvest of 188] ? 

A. Yes. 

Q. 9. How many did they manufacture for that harvest ? 

A. They manufactured 66. 

Q. 10. Did it continue the manufacture for the harvest of 1882? 

A. Yes. 

Q. 11. How many machines were manufactured for 1882 ? 
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A. 208. 
Q. 12. Did you manufacture any for the harvest of 1883? 
A. No, sir. 


93 Counsel for defendant- offers in evidence a letter dated 
March 5, 1879, to Messrs. Flanders and Bottom, signed “ Ban- 
ning & Banning,” hereto attached, marked Ex. “ B.” 

Complainant’s counsel admits that the letter produced was written 
by them, as counsel for the complainant in this case, to Messrs. 
Flanders and Bottom, counsel for the Geneva Lake Crawford Manu- 
facturing Company. 


Cross-examination by Mr. BANNING: 


X Q. 13. You say that your company manufactured 66 machines 
for the year 1881? 

A. Yes. 

X Q. 14. And they paid $200 royalty for these 66 machines? 

A. I don’t know. 

X Q. 15. Do you know anything about the license taken by the 
Geneva Lake Company from the Grahams ? 

A. Yes. 

X Q. 16. What do you know? 

A. ‘There was such an instrument. 

X Q. 17. Do you know anything about their paying money to the 
Graham-? 

A. Yes. 

X Q. 18. Do you know how much they paid for the machines 
manufactured in ’81? 

A. No, sir. 

X Q. 19. Do you know of their having paid the sum of $200? 

A. Yes. 

X Q. 20. When was that? 
935 A. January 29, 1880, they paid $200. 
X Q. 21. Do you know what that $200 was paid for? 

A. No, sir. 

X Q. 22. Do you know about their subsequently paying $2,637.50 
to the Grahams? 

A. Yes. 

X Q. 25. Do you know what that was paid for? 

A. Satisfaction of that judgment. 

X Q. 24. At Milwaukee? 

A. Yes. 

X Q. 26. Did they also at that time assign to Mr. Graham, or any 
one for him, an interest in the Burdick & Leroy patent that you re- 
member of? 

A. Yes. 

X Q. 26. What was that for, if you know ? 

A. I don’t know accurately; part of the State of Indiana. 

X Q. 27. I mean what was the object or purpose or consideration 
for which that assignment was made; was it also as a part of the 
settlement on the judgment at Milwaukee ? 
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Objected to as suggestive,and further objected —, as the paper pro- 
duced, dated September 28, 1881, shows the entire consideration as . 
appears from that document. 


A. It was part consideration for the settlement. 

X Q. 28. You say that your company made about 200 machines 
for the harvest of 1882, as I understand you ; were those machines 
made like the 66 of the previous year or were they changed; and, if 

changed, in what way ? 
936 A. They were changed and the change was in the tilting 
device, substituting a cam motion for the motion used here- 
tofore, similar to the one used in the combined machine. 

X Q. 29. This instrument of September 28, 1881, gives your com- 
pany the right to manufacture machines “ made according to the 
specifications of letters patent of the United States, dated July 3, 
1877, No. 192,681, or like the combined mower and reaper hereto- 
fore made by said company.” Were the 200 machines which you 
have referred to as manufactured for the season of °82 made “ like 
the combined mower and reaper ” referred to in this clause or not ? 

A. The same principle was adopted ; they were substantially the ~ 
same. 

X Q. 30. Do you know anything about the receipt dated April 
27, 1883, attached to this instrument ? 

A. Yes. 

X Q. 31. Do you know how much was paid at the time this re- 
ceipt was given, April 27, 1883? 

A. S500. 

X Q. 32. And that was paid for the 200 machines manufactured 
the previous year, as above referred to, was it not ? 

A. Yes. 

X Q. 33. Your company are not now manufacturing any ma- 
chines of this class? 

A. They did not last season ; no, sir. 

X Q. 34. And have not since those made for the harvest of 

‘827 
9357 A. No, sir. 
X Q. 35. The Geneva Lake Crawford Manufacturing Com- 
pany was insolvent in ’81, was it not? 

A. Yes; I would not be sure about the date—’S0-’1. 

X Q. 36. Did your company ever consider that the Burdick & 
Leroy machines which it was manufacturing was an infringement 
of the Graham patent before Judge Dyer’s decision to that effect ? 

A. No, sir. 

X Q. 37. Then, at the time this letter was written from our firm 
to Flanders & Bottom, March 25, ’79, your company considered that 
you had nothing to settle for with the Grahams; in other words, 
that you had not infringed their patent and did not owe them any- 
thing on account of it’ 

A. We so understood it. 

X Q. 38. And it refused to make this settlement at $700, referred 
to in this letter, did it not? 
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A. I don’t know but what I should say in explanation we never 
saw that letter until after the case was settled. 


Redirect examination: 


R. D. Q. 39. The release to which your attention has been called 
is dated April 27, 1883, and the consideration therein mentioned is 
$1.00. Do you know whether any additional consideration was paid, 
over and above that expressed in the agreement? 

A. There was no consideration at that time. 
938 R. D. Q. 40. Was not the $500, which you have stated was 
paid by your company to Graham, paid on April 28, 1880, 
for machines made during the year ‘80? 

A. (Witness refers to book.) $500 was paid April 28, ’83. 

R. D. Q. 41. The judgment to which you have referred against 
your company, obtained by the complainant in this case, was for 
$4,902.29, was it not? 

A. Yes. 

R. D. Q. 42. And the amount mentioned in this agreement of 
September 28, 1881, namely, $2,637.50, was paid in full satisfaction 
of that judgment as being the only nominal consideration ? 


A. Yes. 
Mr. BANNING: 


R. D. Q. 48. Referring to redirect question 1 and your answer 
thereto, what do you mean by saying “ that there was no considera- 
tion at that time;” do you mean simply that the $500 was paid 
shortly afterwards or the next day, or what do you mean? 

A. That that consideration included the payment of $500. 

R. D. Q. 44. I think you have misunderstood the first redirect 
question. It states that the instrument speaks of a consideration of 
$1,000, and then asks you whether there was any further considera- 
tion. Now, I ask you whether there was any further consideration, 
or, in other words, what was the real consideration for that release 
of April 27, ’8, ’83; was it $1.00 or was it $500? 

A. It was the $500. 

939 Defendants’ counsel offers in evidence t-o certain instru- 

ments in writing, bearing date May 6, ’78, and May 3d, 1878, 
respectively, with receipt annexed thereto, dated May 8, ’78, consid- 
eration being $2,650, which is hereto annexed and marked Exhibit 
sé hy 

Mr. Banninea: I admit the genuineness of the two instruments 
last offered in evidence. 


Adjourned to 11 o’clock a. m., Nov. 6, and further adjourned to 
10.30 a. m., Nov. 7. 
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940 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


HuGcH GRAHAM, Complainant, 
v. 
Cyrus H. McCormick et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of said 
court, the 7th day of November, A. D. 1883. 


Present: Mr. Banning, for complainant; Mr. Bennett, for defend- 
ant-. 


Mr. BANNING: I now give notice to the defendants’ counsel that the 
complainant hereby waives profits technically and asks a recovery of 
damages on the basis of a royalty or license fee. 

Mr. Bennett, defendants’ counsel, offers in evidence the license and 
agreement made by James A. Saxon to Cornelius Aultman, dated 
Dec., 25, 1872, and license and agreement made by Cyrenus Wheeler 
and Cornelius Aultman, being the licenses mentioned in the license 
and agreement from James A. Saxon to C. H. & L. J. McCormick, 
d’f’ts in this cause, which license was offered in evidence by compl’ts 
and printed at pages 163, 164, & 165 of compl’t’s record on account- 
ing, for the purpose of showing the patents under which the def’ts 
herein were licensed by the said James A. Saxon to manufacture the 
machines in controversy in this cause, and paid to the said Saxon 

royalties amounting to $57,777.50, as stated in the report sub- 
941 mitted by def’ts’ accountant, William J. Hanna. 
Def’ts’ counsel also offers in evidence the followit 
patent of the U.S.: 
No. 12044, granted Cyrenus Wheeler, Jr., Dec. 5, 1854. 
ec ¢é 


letters 


cr 
1s 


eee, 7 Jan’y 13, 1860. 

es " Feb’y 9, 1864. 

a “ | Feb’y 9, 1864. 
No. 26095, “ James H. Dodge, Nov. 15, 1859. 


All of which are included in the above license and assignment. 

Also letters patent No. 33691, Granted O. Billings Nov. 12, 1861. 

Mr. BanninG: I object to the introduction in evidence of these 
patents and each of them on the ground that, complainant having 
waived profits, the present inquiry is simply as to the amount of 
damages he has sustained by the defendants’ infringement, and it is, 
therefore, immaterial whether the defendants have paid anything as 
royalties under other patents or not, and generally on the ground 
that the patents cannot be introduced at this stage in such an in- 
quiry, and I now ask the ruling of the master on this objection. 

The objection is overruled by the master and the testimony ad- 
mitted; to which ruling the complainant’s counsel then and there 
excepted. 

It is stipulated by and between counsel of respective parties that 

the stipulation hereto entered limiting defendants’ time within 

942 which to take proofs to Nov. 15, 1883, is extended to and in- 
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cluding Dec. 1, ’83, with the understanding that no further exten- 
sion whatever be allowed to defendants. 
Adjourned to Tuesday, Nov. 27, 1883, at the Powers House, 
Rochester, N. Y., at 10 a. m. 
943 United States Circuit Court, Northern District of Illinois. In 
Equity. 


Atvaro B. GRAHAM ef al. against C. H. McCormick ef al. 


Rocuester, N. Y., Nov. 27, 1883. 
Met pursuant to agreement. 
Present: E. Banning, Esq., counsel for complainant; Geo. Hard- 
ing, Esq., and John L. Bennett, Esq., counsel for defendants. 


Testimony on behalf of defendants, taken before Henry W. Bishop, 
master. 


CHARLES Dewey, a witness called by defendants, in answer to In- 

terrogatories, testified as follows: 
By Mr. BENNETT: 

Q. What is your name, age, residence, and occupation ? 

A. C. D. Dewey; age, 44; residence, Batavia, N. Y., and am pres- 
ident Johnston Harvester Co., engaged in the manufacture of reap- 
ing and mowing machines. 

(). How long have you been connected with the Johnston Har- 
vester Uo. ? 

A. I have been directly connected with the management since the 
spring of 1874. I became president in Sept., 1874. 

Q. Did your company on the 11th day of April, 1882, make set- 

tlement with the complainants in this cause under letters 
944 patent No. 74342? 
A. Yes. 

Q. How much money did you pay Graham in that settlement ? 

A. Ten thousand dollars. 

Q. State the manner in which the payments were made. 

A. We gave one note for $5,000, I think, payable in Sept., 1882, 
on interest; another note for $3,000, payable Dec., 1882, on interest, 
and another note of $2,500, payable in the fall of 1883, without in- 
terest ; I think that note fell due in Sept., 1883, and we also paid 
$1,500 cash by check. 

©. Was that settlement made with Mr. Graham after he had com- 
menced suit against you? 

A. Yes. 

Q. And after the testimony had been taken by Mr. Graham ? 

A. Yes; bis part of the testimony had all been taken. 

Q. State the number of infringing machines which your Co. had 
made from the time you became connected with it, in 1874, to and 
including the date of settlement? 


Mr. Bannina: Objected to, as the witness has not stated that the 
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settlement was made at any rate per machines or that any number 
of machines was disclosed to Mr. Graham at the time it was made. 


A. We did not make a statement of the number of machines, 
945 but we estimated it from 4,000 to 6,000. 
Q. Give me your best judgment as to the actual number of 
these infringing machines you had made during that period. 
A. My opinion is it would be nearly 6,000 machines. 
Q. How many of that same class of machines have you made since 
the date of the settlement? 


Same objection. 
A. The season of 1882-’83 together we have made fully 2,000. 
Q. Then the total number of machines would be about 8,000? 
A. Yes; about that number. 
Q. And did this settlement cover all those machines? 

A. Yes. 

Q. Do you intend manufacturing any of that style of machines for 
the harvest of 1884? 

Mr. BanninG : Objected to as incompetent and immaterial, as their 
intentions can in no way affect Mr. Graham’s rights. 

A. Yes. 

Q. How many are you calculating to manufacture for the harvest 
of 1884? 

Same objection. 


A. About 600. 
Q. And those machines are included in the settlement which you 
made with Mr. Graham? 
A. I so understand it. 
946 Q. Your settlement with Graham gave you the right to 
continue to manufacture unlimitedly until the expiration of 
the patent without further judgment ? 


A. Yes. 
Cross-examination by Mr. Bannine: 


X Q. That settlement with the Grahams was a general lump set- 
tlement made at a gross figure and not at any rate per machine, was 
it not? 

A. It was; yes. 

XQ. In the making of that settlement was the number of machines 
manufactured by your Co. and which were claimed to be an in- 
fringement of the Graham patent mentioned or disclosed to Mr. 
Graham ? | 

A. No, sir; onlv in a general way. We estimated that as the 
number of machines of the different kinds we had made that were 
successful. 

X Q. And you stated that you had made various kinds of machines 
which did not embrace the features of the ones claimed to be an in- 
fringement of his patent? 

A. Yes. 


PETER WHITMER, ADM’R, &c. 429 


X Q. The whole settlement, then, was a compromise settlement of 
a lawsuit pending against your company on account of that alleged 
infringement, was it not? 

A. Yes. 

X Q. In making that settlement with the Grahams did your Co. 

claim or insist that its machines were not an infringement 
947 of the Graham patent? 
A. Yes; I think we did. 

X Q. Who represented your company as counsel in the suit 
against it by the Grahams? 

A. Mr. Harding and Mr. Bennett. 

X Q. You have stated that your company has manufactured from 
4 to 6,000 machines previous to that settlement. Are you certain 
as to the number, whether it was nearer 4,000 than 6,000 or not? 

A. Only from recollection. It is my best judgment it was be- 
tween 5 and 6,000; I should say about 6,000. 

X Q. Have you made any examination or had any examination 
made to determine exactly with reference to the number of such 
machines ? 

A. No, sir; our books were burned. 

X (). So that it is all now a.mere matter of recollection ? 

A. Yes; all of our records back of June, 1582, were destroyed. 

X @. Look at this release and license, printed on pages 124, 125 
of complainant’s record on accounting, and state whether or not it 
is the instrument executed by you and the Grahams at the time of 
that settlement, and whether it embodies all the agreements then 
made between you. 

A. Iam not positive, but I suppose it is an exact copy of it. 

X Q. Has your company paid the notes it gave to Mr. Graham in 

the making of that settlement ? 
945 A. Yes; they have. ° 
Redirect: 

Q. The works of the Johnston Harvester Co. were destroyed by 
fire June, 1882, I understand ? 
A. Yes. 

(). Werea 

A. Not all 

©. Were the books showing the record of t 
manufactured by you destroyed ? 

A. Yes; the books up to that time. 

©. In making this settlement with Graham did he contend that 
the machines which your company had manufactured infringed his 
patent ¢ 

A. He contended they did; still he admitted it was a lawsuit. 

@. Did Mr. McCormick or any one in connection with the de- 
fendants in this case ever offer to defend for you the case brought 
‘against you by this complainant? 


ll the books of the company destroyed at that time? 
tl 


rie hooks. 
’ 
' 


he number of machines 


Objected to as immaterial and incompetent. 


A. Not to my knowledge. 
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Complainant’s counsel admits that the model produced, marked 
“Complainant’s Exhibit Johnston Model,” represents the construc- 
tion of machines manufactured by the Johnston Harvester Co. and 
included in the settlement with Graham, the complainant, and 1s 
the model that was offered in evidence by the complainants in the 
case of Graham vs. The Johnston Harvester Co., and alleged to be 

an infringement of the Graham patent in this suit. 
949 Complainant’s counsel move to suppress the foregoing dep- 
ysition and each and every question and answer thereof on the 
ground that it is wholly incompetent,as relating to and showing noth- 
ing but a compromise or lump settlement made at a gross figure and 
not at any rate per machine. 

Master overrules foregoing motion of complainant’s counsel. 

Complainant’s counsel excepts to the ruling of the master. 

Signature waived by consent of counsel for respective parties. 


950 SAMUEL JOHNSTON, a witness called on behalf of defend- 
ants, testified as follows: 
By Mr. BENNETT: 

Q. What is your name, age, residence, and occupation ? 

A. Samuel Johnston; residence, Brockport, N. Y., and I have been 
engaged in the reaping-machine business. 

Q. Were you ever connected with the Johnston Harvester Co. ; 
and, if so, in what capacity ? 

A. I was president of that company from its organization until 
the summer of 1874. 

Q. When was the company organized? 

A. I think in January, 1870. 

Q. Who succeeded you as president of the Co.? 

A. Charles Dewey. 

Q. During the time you were president of the Johnston Harvester 
Company were they engaged in the manufacture of mowers and 
combined machines? 

A. They were. 

Q. Examine the model marked Complainant’s Exhibit Johnston 
Model and state if the Co. manufactured any such machines while 
you were president; and, if so, how many. 

Mr. BAnninG: Objected to as immaterial and incompetent. 


A. They did and, as I remember it, it was over 2,000. 

Q. That is, the Johnston Harvester Co. manufactured over 2,000 
of such machines during the time you were president of ihe Co.? 

A. Yes. 
951 Q. Did they during that same time manvfacture any other 
mowers or combined machines containing the same con- 

struction and arrangement for rocking or tilting the finger bar as 
shown in this model, Complainant’s Exhibit Johnston Model? 


Same objection. 
A. They did. They made in 1871 a combined machine substan- 
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tially the same as the model, but they were not very successful, and 
they made the mowers with the hinged bar and tilting lever during 
the whole time. It was what we called the “ Cycloid ” mower. 

Q. How many of the Cycloid mowers did the company ever man- 
ufacture ? 


Same objection. 


A. Several thousand—at least 3 or 4,000. 

Q. Were they front or rear cut machines ? 

A. Front cut. 

Q. And did those front-cut Cycloid mowers contain the same con- 
struction and arrangement for tilting or rocking the finger bar as 
shown in the model, Complainant’s Exhibit Johnston Model? _ 

A. Not precisely the same, but a tilting lever and arrangement 
substantially the same, I should say. 


Cross-examination — Mr. BANNING: 


X Q. The front-cut mowers which you have referred to were not 
constructed as to their tilting arrangements like this model here 
before you, were they? 
9o2 A. Not exactly the same device. 
X Q. Were the other mowers manufactured before 1874 
constructed like this model? 

A. Yes, sir; all after 1871. 

X @. Were the combined machines which you have referred to 
as manufactured before 1874 also constructed like this model as to 
these features? 

A. Precisely. 

X Q. How many did you say those amounted to altogether, both 
mowers and combined machines, not of course including the front- 
cut mowers? 

A. My impression is over 3,000; I said over 2,000; I am certain 
over two, from memory. 

X Q. That includes all except the front-cut mowers which you 
have referred to? 

A. That includes what I would call the successful machines; there 
were some made in 1871 that were not successful: they are not in- 
cluded; that includes all the successful machines. 

X Q. Previous to 1874 how had your machines of this kind 
proved—successful or not? 

A. Perfectly successful after and including the harvest of 1872. 

X Q. Had your company made money or lost money in their 
manultacture ? 

A. They lost money in 1870 and 1871 and made money in 1872, 
1873, and 1874. 

X Q. Were you cognizant with matters connected with the settle- 
ment with the Grahams at the time it was made? 

A. No, sir; I was consulted by Mr. Dewey as to whether it 
953 infringed or not and looked up some patents ; that is the only 
thing I knew of. 
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fi You have charge of the patent mattersof the Johnston Har- 
rester “06 , have you not? 
x. Not at all; quite the reverse. 


X Q. Did you ceed anything to do, directly or indirectly, in the 
making of the Graham settlement? 

A. I have stated all that I had to do with it; Mr. Dewey asked 
me certain questions,and I brought certain patents to him in answer 
to those questions; I had nothing at all to do with the settlement. 

X Q. Were the front-cut machines which you have referred to 
constructed in such a way as to embrace the matters in controversy 
in this suit as contained and shown in this model of the Graham 
invention which I now hand you, namely,the combination, with the 
gearing carriage, of the finger-beam, vibratable link, draught rod, 
swivel joint connecting the vibratable link to the arm, swivel Joint 
connecting the draught rod to the shoe, and arm or lever for con- 
trolling the rocking motions of the finger bar, the whole combined 
so as to permit of the finger bars rising and falling and rocking for- 
ward or backward ? 

A. They were; they all had those features. 

XQ. As contained in this model of the Graham invention ? 

A. Yes, sir; substantially. 

X Q. Do you consider that this other model offered in evidence 

in the suit against the Johnston Harvester Company and 
954 marked Complainant’s Exhibit Johnson Model contains the 
Graham invention as described in my preceding question ? 

A. I do, as deseribed in your preceding question. 

X Q. Did the Johnston Harvester Company file their answer in 
the suit against them on the advice or opinion you gave in reference 
to the question of infringement? 

A. The question which was asked me was if I knew anything to 
anticipate the patents—to anticipate Graham—and I looked up the 
question and gave him such patents as I thought would have a 
bearing on the case. ‘That is all I know of the question. 

X Q. Did you look up the question of infringement and give him 
any advice or opinion on that question ? 

A. I think I gave him the opinion that the patent I gave him 
anticipated the Graham invention. 

X Q. Will you please answer the question ? 

A. From memory it appears to me that the only question was 
anticipation, more than anything. I think he asked my opinion 
simply, but I do not remember. 

X Q. Was it the opinion of the Johnston Harvester Company, so 
far as known to you from the consultations and conversations had 
with you, that the machines which you have referred to as made 
before 1874 infringed the first and second claims of the Graham 
patent or not ? 

955 3y Mr. Bennett: Objected to as calling for conclusions; 
objection sustained by the master. 


X Q. So far as you state as to machines manufactured before 1874 
you state it merely from recollection, do you not? 
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A. I do. 

X Q. And you have had nothing to do with the Johnston Har- 
vester Company’s business for a good many years? 

A. Not since 1874. 

Redirect by Mr. Bennett: 

R. D. Q. You have stated that the Johnston Harvester Company, 
between 1871 and 1874, manufactured about 3,000 machines such as 
. 


shown by the model, Complainant’s Exhibit Johnston’s Model. 
Please state what proportion of those machines were mowers. 


Obj. ected to by Mr. Banning as immaterial and incompetent, 
especially as it does not appear that Mr. Graham was ever informed 
what proportion were mowers. 


A. I think over half of them were mowers. 

R. D. Q. Were the combined machines which you manufactured 
during the period between 1870 and 1874 a success or failure? 

A. A portion I considered a failure and a portion a success. 

R. D. Q. Does this number of 3,000 which you have given in- 
clude any of the unsuccessful machines ? 

A. It does not. 

R. D. Q. After what period do you consider all the combined 
machines manufactured by you were a success ? 


Same objection. 


956 A. After and ineluding the harvest of 1872? 
R. D. Q. Did the Johnston Harvester Company during 

that period seli the combined machines manufactured by them ? 

A. They did. 

RK. D. Q. Did they receive pay for them ? 

A. They made settlements for them—received notes and money 
for them. 

R. D. Q. In the usual way in which this business is conducted ? 


A. Yes. sir. 


Complainant’s counsel move to suppress the foregoing deposition 
and each and every question and answer thereof on the ground that 
itis wholly incompetent, as relating to and showing nothing but a 
compromise or lump settlement made ata gross figure and not at 
any rate per machine. 

Master overrules foregoing motion of complainant’s counsel. 

Complainant’s counsel excepts to the ruling of the master. 


Signature waived by consent of counsel for respective parties. 
957 GirkVEN House, Lirrie Fatts, N. Y., Nov. 28th, 188-. 
Met pursuant to adjournment. 
Present: As before. 
Davip H. Burret, a witness called on behalf defe’d’t-, in answer 
to interrogatories propounded by Mr. Bennett, testified as follows : 


Q. What is your name, age, residence, and occupation ? 
00—J079 
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A. David H. Burrell; age, 42; Little Falls, N. Y., and am a mer- 
chant. 

Q. Did you on the 4th day of August, 1881, enter into an agree- 
ment with Alvardo B. Graham relating to letters patent of the United 
States No. 74542, granted Alvardo B. Graham Feb. 11th, 1868? 

A. I did. 

Q. Was that agreement and settlement which you made with the 
Grahams for the benefit of the Warrior Mower Co. of Little Falls, 
=) 

A. It was so intended. 

Q. What was the consideration of that agreement? 

A. $12,000. 

Q. Was that amountof money actually paid by the Warrior Mower 
Co. to Mr. Graham? 

A. It was paid by me and afterwards paid to me by the Warrior 
Mower Company. 

Q. How many Warrior mowers or mowing machines had the 
Warrior Mowing Co. manufactured and sold up to and including 
the date of that settlement and agreement ? 


958 Mr. BanninG: Objected to as immaterial and incompetent, 

inasmuch as it has not been shown that the settlement was 
made at any rate per machine or that any number of machines was 
disclosed in the settlement. 


A. | understood from Mr. Frank Bramer, after the settlement was 
made, it was from 10,000 to 12,000. 

Q. Did the Warrior Mowing Co. continually manufacture mowing 
machines, especially the Warrior mower, after the date of that set- 
tlement with Mr. Graham ? 

A. They did. 

Q. How many mowers did the company manufacture for the 
harvest of 1882, and after August 4th, 1881? 

A. I think they made about 2,000 for the harvest of 1882. 

(). Did they continue to manufacture for the season of 1883; and, 
if so, how many such mowers? 

A. They did; I should say from 2,800 to 3,000 machines. 

Q. Does the company intend manuf icturing such mowers for the 
harvest of 1884? 


Objected to as immaterial and incompetent, as Mr. Graham’s 
rights cannot be affected by the company’s intentions. 

A. They do. 

Q. How many such mowers does the company intend making for 
the season of 1884? 


Same objection, and because it is speculative and, notwithstanding 
their intcntions, they may not make any. 


A. From 2,500 to 3,000. 


959 Q. That is the number of such movers they are preparing 
and intend making for the season of 1884? 
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The preparations are hardly made yet; our annual meeting is 
held in January. 

(. At the time you made this agreement and settlement with the 
Grahams suit had been commenced and was then pending against 
the Warrior Company for infringement of the Graham patent ? 

A. Yes. 

Q. And this agreement and settlement which you made with 
Graham, dated August 4th, 1881, included all machines the War- 
rior Co. had made up to and including that date, and all they might 
make thereafter during the life of the patent? 

A. I so understood. 


Cross-examination by Mr. BANNING: 


. Q. What is your present connection with the Warrior Mower 
Co., if any? 
A. I have been a director for the past year. 
X Q. What was Frank Bramer’s connection with the company? 
General manager. 
Q. Is he still connected with the company? 
Only as stockholder; he is one of the directors. 
@. What is Mr. Bramer’s present physical condition ? 
He is ve ry ill and not expected to recover. 
X Q. Was Mr. Bramer’s connection with the company such as he 
would be the proper party to know the number of mowing 
960 machines manufactured by the Warrior Mower Company up 
to and including the date of this settlement? 


ip OS Se 


Mr. Bennett: Objected to as immaterial and incompetent. 


A. I should think so. 

X Q. You have stated that the arrangement with the Grahams 
was made after suit had been commenced against your company for 
infringement of the Graham patent. Please state fully all the facts 
and circumstances connected with the making of that arrangement, 
including the conversations had with you in reference to it, where 
they where had, with whom, Xe. 

A. The knowledge of this suit came to me through Judge Loomis, 
my father-in-law, who was president of the company, and I thought 
the suit was wearing on him and so I undertook to settle it. For 
that purpose | went to Chicago and had an interview with Mr. Gra- 
ham at Mr. Banning’s office, and asked them to show me what they 
based their suit upon, and after a little time they gave me the facts 
of the case. I suggested to them that perhaps it would be best 
for them to settle with us and told them the reason why I desired to 
settle. They said they would think it over, and that they were com- 
ing East and would stop at Little Falls to see me and perhaps a set- 
tlement could be made. A week or two after that Graham and 
Banning came to Little Falls and were here on the 4th of August, 
1881. They questioned me as to the number of machines we had 

made. Itold them I knew nothing about it; that I was 
961 simply a director and stockholder of the company, and desired 
to get the matter settled on account of Judge Loomis, and I 
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finally made them an offer of a gross sum of money, and after some 
little argument over the matter it was finally lumped off at $12,000 ; 
that in brief is the history of the transaction. 

X Q. Do you remember whether I stopped here on my way to 
N. Y., as I stated to you, and whether Mr. Graham and myself then 
vame back from N. Y. at the time? 

A. I think you came from N. Y. I do not remember your stop- 
ping here before. 

X Q. Please state what was said and what took place between you 
and Mr. Graham in reference to that settlement at the time of the 
interview and the final closing of the arrangements here. 

A. Mr. Graham said he would not accept less than $20,000, but if 
Mr. Banning insisted upon it—— 


Defendants’ counsel objects to the witness repeating in answer to 
the question anything said by Mr. Graham as having been said by 
his attorney by way of inducement. 

By the Master: Objection sustained. 

Mr. Banning, complainant’s counsel, excepts to the ruling of the 
master. 

The master instructs the witness to state only what occurred 
between him and complainants, limiting his answer to the trans- 
action between the parties referred to. 

962 Witness: I replied I would pay him $12,000, and that was 
the last said; that he would have to settle it to suit himself, 
I did not care, and he finally accepted the offer. 

X Q. You did not inform him of the number of machines pre- 
viously manufactured by the Warrior Mower Company ” 

A. I did not. 

X Q. Do you remember any statements made by yourself at the 
time of that settlement to Mr. Graham to the effect that the Warrior 
Mower Company’s machines as manufactured for the first few years 
after it began business and up until about 1875 had been different 
in construction from the Warrior mower as manufactured after- 
wards and at the time of that settlement ? 

A. I think I told Mr. Graham the machine had been different in 
construction since about 1875 from what it was before; that the 
machines had been the same since about 1875. 

X Q. What did you say to him on the question of infringement 
as to the machines manufactured before 1875? 

A. I told him I understood they did not infringe. 

X Q. What did you say to him as to infringement by those manu- 
factured after 1875 and at the time of the settlement ? 

A. That if the patent was valid we infringed. 

X Q. What did you say to him as to the views of Mr. Bramer, 

and as to the advice which your company had received from 
963 counsel on the question of infringement ? 

Mr. Bennett: Objected to. 

MASTER: Objection sustained. 

Mr. Bannina: Ruling of master excepted to; the object of the 
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question is to show that Mr. Brammer and the company’s counsel 
were in favor of making a vigorous defence, both as to the validity 
of the patent and the question of infringement. 


X Q. Please state whether you informed Mr. Graham in that inter- 
view that the Warrior Mower Company or Mr. Brammer had con- 
sulted with Mr. E. N. Dickerson, of N. Y., in reference to the ques- 
tion of infringement, and that Mr. Dickerson had advised them in 
substance that their machine as then constructed was not an in- 
fringement of the first and second claims of the Graham patent? 

Same objection ; objection .sustained. 

A. I told Mr. Graham that Mr. Dickerson said we had a valid de- 
fence. 

X Q. Was that settlement with the Grahams made at any rate 
per machine or on the basis of any particular number of machines 
or any particular rate of royalty under the patent? 

A. It was not. 

Mr. Bennetr: Question and answer objected to as irrelevant. 


X Q. If Mr. Graham said-anything to you in the interviews to 
which you have referred ‘In reference to his condition 
964 financially or in reference to matters connected with his liti- 
gation under this patent as reasons for making the settlement, 
please state what he said, if you remember. 
A. Yes; he said that one reason why he consented to the settle- 
ment was be Cause he had rot LO have SOTHeC TOT! \. 
Mr. Bennett: Question and answer objected to as immaterial and 
irrelevant. 
X Q. Did you say anything to Mr. Graham at the time of that ar- 
rangement as to the proba biliti s of his bi Ing able to collect his decree 
in case he finally succeeded in sustaining his case against the War- 


; 


rior Mowing Company? If so, please state what. 
Objected to as immaterial and irrelevant 


A. Mr. Graham claimed that if the suit continued and the decree 
was attained the amount of money they would be forced to pay would 
be a very large sum. Ido not remember he stated the amount. I] 
said in reply that it was doubtful if the company was forced into 
liquidation by any parties obtaining a large judgment against it 
if even that amount could be collected. I was arguing to get a set- 
tlement. I told him that the company had made some bad debts in 
the West, and Graham told me that Judge Loomis and Mr. Gilbert 
had been made parties to the suit and they were responsible. | do 

not remember all that was said, but that was the substance of it. 

9643 X Q. If you remember anything else that was said between 

: you and Mr. Graham at the time of that settlement please 
state it. 

A. lt is difficult to answer the question and come within the law. 
We had a long argument, and I tried to show Mr. Graham it was 
for his interest to settle with us at the offer 1 made. Graham en- 
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deavored to show me that it was best for me to accept the proposi- 
tion he tendered. He objected to accepting the amount which I 
offered, because of the bearing it might have in the future. I said 
to him I thought it was usual where parties stepped up and made 
a proposition to settle a concession should be made to them, and the 
result was I said to him squarely I would pay that amount and no 
more, and he finally accepted it. 

X Q. You have kad large experience in patent matters and in the 
settlement of patent claims, have you not? 

A. I have had some experience. 

X Q. What is the custom among manufacturers generally, so far 
as you know, in reference to the compromising and settling of patent 
suits or claims, particularly in reference to whether the full amount 
of royalty claimed or a much lower figure is generally paid ? 

Mr. Bennetr: Objected to. 

Master: Objection sustained. 

Mr. Banning excepts to ruling of the master. 


965 X Q. The amount of $12,000 was paid in cash at the time 
of that settlement ? 

A. It was. 

X Q. In the instrument executed between you and the Grahams 
at that time is this clause: “ But it is understood and agreed that 
the said Burrell shall not make any settlement or grant any license 
by virtue hereof, except for a gross sum, at less than $5.00 per ma- 
chine for the improvements specified in the first and second claims 
of said patent, such royalty to be subject, at his option, to a reduc- 
tion of 40 per cent. in consideration of prompt payments,” Ke. 
Please state what arrangements you have since made with the War- 
rior Mower Company, particularly as to this provision of the agree- 
ment. 

A. I have made no arrangement with them. 

X Q. Then the matter stands that the claim against the company 
was transferred to you, and that you still hold it, as shown in this 
instrument ? 

A. They paid me the $12,000 afterwards, and that is all that has 
ever been done. 

X Q. You have not, then, in fact, granted them any license under 
the patent ? 

A. There has been nothing done whatever. 

X Q. Judge Loomis, president of the company, is your father-in-’ 
law, is he not? 


A. He is. 
X Q. And a very aged man, is he not? 
966 A. He is. 


X Q. Did you state to Mr. Graham, at the time of the 
arrangement, how many machines the Warrior Mower Company 
would manufacture in the future? 

A. Not that I remember. 
X Q. Is it now a certain fact that the Warrior Mower Company 
will manufacture for the season of 1884 the number of machines 
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you mentioned in your direct examination, or is it a mere estimate 
or an expectation of the company ? 

A. I can simply answer that I expect they will. 

Redirect examination by Mr. BENNETT: 

R. D. Q. As to the mowers manufactured by the Warrior Mower 
Company prior to 1876, did Mr. Graham, at the time of this settle- 
ment, contend that they infringed his patent? 

A. I do not remember. 

Rk. D. Q. This agreement and settlement you made with the Gra- 
hams, dated August 4th, 1881, and which you still hold, you hold 
for the benefit of the Warrior Mower Company, do you not? 

A. It is so considered. 

R. D. Q. And the Warrior Mower Company have paid you the 
$12,000 ? 

A. They have. 

R. D. Q. Did not the Warrior mower, as constructed by the War- 
rior Mower Company prior to 1875, contain the feature of the rais- 
ing and lowering and rocking back and forth of the finger bar? 

A. I cannot say. 
967 R. D. Q. This settlement which you made with the Gra- 
hams included all the machines which the Warrior Mower 
Company had made and all they might hereafter make, if I under- 
stand you correctly ? 
A. Yes. 
Recross-examination : 

R. X Q. That is, it includes everything as stated in that assign- 
ment? 

A. Yes. 

R. X Q. You state that you held the agreement for the benefit of 
the Warrior Mower Company; did you not tell Mr. Grahain at the 
time of the settlement that this was a personal matter, so far as you 
were concerned, and that it would only be for the benefit of the 
Warrior Mower Company in case you afterwards saw fit to make an 
arrangement with them, or something to that effect? 


A. Yes; 1 did. 


Complainant’s counsel! move to suppress the foregoing deposition 
and each and every question and answer thereof on the ground that 
it is wholly incompetent as relating to and showing nothing but a 
sale of the claim or, at most, a compromise or a lump settlement made 
at a gross figure and not at any rate per machine. 

Master overrules foregoing motion of complainant’s counsel. 

Complainant’s counsel excepts to the ruling of the master. 


Signatures waived by consent of counsel for respective parties. 
968 A. M. Ross, being duly sworn, deposes and says In answer 
aus ) 
to interrogatories propounded by Mr. Bennetr: 


Q. What is your name, age, residence, and occupation? 
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A. Albert M. Ross: age, 48; residence, Ilion, N. Y., and I am 
sup't of the Remington Agricultural Co. of Ilion, N. Y. 

Q. How long have you been sup’t of that Co.? 

A. About 20 years ago I went there as assistant sup’t, and 6 odd 
years afterwards became sup’t, and have since held that position. 

Q. Do you know of the Remington Co. having made a settlement 
with Hugh & Alvardo B. Graham on April 15, 1875”? 

A. I did not know it at the time and until suit was commenced 
in 1880, I think, by Mr. Banning. After the notice was served, in 
hunting up among our papers we accidentally run across this agree- 
ment, settlement, and release,and we thought we had found a bonanza 
then. 

Q. State what that settlement and release of April 15, 1875, was 
for and included. 

A. It was for any machine we had made up to, but I do not know 
whether it run past that date or not, on which they claim infringe- 
ment. 

Q. How many of such mowers had your Co. manufactured up to 
April 15th, 1873 ? 


Mr. Baynina: Objected to as immaterial and incompetent, unless 

the witness states that the settlement was made on the basis 

969 of acertain number of machines and a certain rate per ma- 
chine. 


A. Prior to that time; I think it was 1867 or 1868 we had made 
the Wood mowers and reapers. ‘Then we secured Allen Sherwood 
and his patents, and I think in 1865 we made a few of his mowers ; 
and in 1872 Burdick & Le Roy, who had worked for us, got out what 
is called the Crawford patent. We bought that, and up to that year 
we had made the Sherwood. I presume we made 2,400 or perhaps 
a hundred or two hundred more, and we also made for the harvest 
of 1875—that is, between January and April, 1873, from 2 to 300 of 
the Crawford mowers, as a test, to put in with the Sherwoods. ‘That 
is the best number I can give. 

Q. Did this settlement and release which your Co. made with 
Graham, April 15, 1873, include the Sherwood mowers and the 
few Crawford machines you had made prior to that time ? 

A. It included all up to that date. 

Q. How many of the Sherwood mowers had you manufactured 
prior to that date? 

A. About 2,400. 

Q. Had you during that time manufactured any other style of 
mowers other than the two or 300 Crawford mowers in the fore part 
of 1873? 

A. We manufactured none except reversibles, which we took back 
and are not included in the number given. 

970 [t is agreed between counsel for respective parties that the 
settlement and release between the Remington Agricultural 
Co. and the Messrs. Graham, dated April 15th, 1873, is as follows: 
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$500. Inion, N. Y., April 15th, 1878. 

Received five hundred dollars, which is in full for all claims and 
~ \bilities for royalties under and of infringements of letters patent 

f the United States granted to Alvaro B. Graham for improvement 
f harvesters, bearing date February 1] th, 1868, and number 74342, 
by the Remington Agricultural Works and the Re mington Agricult- 
ural Company to date; and it is expressly unde rstood and ‘agreed 
that by the payment of the foregoing sum the said parties do not 
recognize either the validity of said letters patent or the fact of in- 
fringement or liability, but the same is paid with the distinct res- 
ervation of the right to raise said questions in the future and with- 
out prejudice to the rights of the said parties. 

And I, Alvaro B. Graham, represent and declare that I am the 
lawfully constituted agent and attorney of Hugh Grahara, my as- 
sign ee of said letters patent, and have good right and authority to 

ive the foregoing acquittance and discharge, and that the same 
shal be and is a full protection against any claim under said letters 
patent. 

(Signed) ALVARO B. GRAHAM. 


(). Your Co. on June 13, 18381, made another settlement 
971 with the Messrs. Grahams for the machines manufactured 
after 1873° 

A. Yes. 

(). I notice in part of that agreement that in caleulating the num- 
ber of machines manufactured by your Co., and upon which you 
were to pay the $3.00 per machine, the machines sold by your Co. 
to the Geneva Lake Crawford M’f’g Co. and Wayne Ag’t’l Co. were 
excluded. State how many there were of those machines that were 
excluded. 

- About 900. 

{nd those 900 machines were included in the settlement, but 
ih these you paid no royalty ? 

A. They were in the account, but we got them taken out and he 
took his chances of collecting the royalty from those companies and 
released our company, as stated in the agreement. 

©. At the date of that settlement, June 15, 1881, had not your 
Co. practically retired from the business of manufacturing mowers 
and reapers t 

A. Wholly from reapers and nearly so from mowers. 

©. Is it not the case that the only mowers you have manufactured 
since then has been owing to your having on hand certain parts of 
mowing machines that you desirea to get rid of? 

A. Owing to prices, we abandoned the mower business, but what 
achata teats Ge eg made from some 2 or 500 parts 
that we had. I doubt if we would have made any more if we had 
not had thos se parts. 
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Cross-examination by Mr. BANNING: 
972 Q. The Remingtons were owners of the Burdick & Leroy 
patent, so that the 80 or 90 machines sold by them to the 
Wayne Ag’t’l Co. were manufactured under it, were they not? 

A. Yes. 

X Q. Do you know whether the settlement with Grahams in 
April, 1873, was made at a lump figure or at any rate per machine? 

A. The settlement covered whut Sherwood & Crawford mowers 
we had made; he claimed on all Sherwood’s and we held they did 
not infringe, but he said he was short and wanted money, and said 
he should have to commence suit, but he would then take so much 
and give us a release on that day; and on the second day, rather 
than have any bother, Remington paid this money. I did not 
know it until I found this paper. 

X Q. Do you know whether the number of Sherwood mowers 
were given to him or not at that time? 

A. I do not know whether the release specified the machine or 
the number. 

X Q. As I understand one of your answers, you did not consider 
the Sherwood mower as within the Graham patent? 

A. I have always maintained it was not. 

X Q. Was the payment made by the Remingtons at the time of 
that settlement made in recognition of liability under the Graham 
patent on account of the Sherwood mowers previously manufactured 
by them ? 
A. It shut out any contest hereafter on those Sherwood 
973 mowers; the royalty was on the Crawford’s,on which we did 

not know we infringed; but what he said about the others it 
was thought best to settle it at that time. 

X Q. In other words, the Sherwood mowers were then included in 
the settlement, so as to prevent any future question; was that it? 

A. Yes. 

X Q. Do you know anything about Mr. Graham’s financial con- 
dition or need for money at the time of that settlement? 

A. I do. 

X Q. Please state what you know on that subject. 

A. He appeared to the Messrs. Remmington with his claims; they 
referred him to me. I had quite a contest; I have a great many 
that come to me with these claims, and told him he had no claim. 
He went away, and came to me again in the afternoon and said he 
was entitled to some consideration, and if I did not recognize him 
he should have to commence suit. He said, “I have not got the 
means to carry me home; I have fought so long,” and he wanted to 
know if I would not go to Mr. Remmington with him. I told him 
I did not recognize his claim and could not doso. On the morning 
of the second day he had seen Mr. Remmington, and later on I saw 
Mr. Remmington and opposed his settlement, and Mr.Graham came 
in the afternoon, and that was the end of it for a time until this last 
case when I found that release, and until then I did not know that 
Mr. Remmington paid him any money. 
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974 Redirect examination by Mr. Bennett: 


R. D. Q. When Mr. Graham came to that first settlement in 1873 
did he not contend and insist that the Sherwood mower was an in- 
fringement of his patent? 

A. He did claim it was, and I claim it was not. 

R. D. Q. And the release and settlement was made with Mr. 
Graham at that time on account of your having manufactured this 
2,400 Sherwood mowers? 

A. I cannot answer; I was not present when the settlement was 
made and the money was paid, but the release will show. 

R. D. Q. And these Sherwood mowers were the only mowers you 
had manufactured during the period from 1868 to 1873, with the 
exception of the few experimental Crawford mowers which you have 
spoken of? 

A. Yes; and the reversables. I will say this, that at that time 
there never had been any question on the Sherwood mowers in- 
fringing up to that date; we had not heard of it before. 

R. D. Q. That was the first time Mr. Graham had made any claim 
against you for infringement by reason of the Sherwood mowers? 


eg 
A. Yes. 
Recross — Mr. BANNING: 
X Q. Is the Remmington Ag’t’l Co. now manufacturing or intend- 
ing to manufacture any machines under the license which it 
975 holds from the Grahams? 
A. Yes. 
X Q. What are its arrangements for manufacturing for next year’s 
harvest ? 
A. We have sold 100 and will make them this winter. 
X Q. Is that all you will manufacture ? 
A. I cannot answer that. We do not canvas-. If a man wants 
50 or 100 and we get our price we make them. 
X Q. Then you may manufacture more than 100? 
A. Yes; if we can get prices that we can make something. 


Redirect by Mr. BENNETT: 


R. D. Q. State the circumstances of your taking this special order 
for the 100 mowers. 

A. We had certain parts on hand and wanted to get rid of them. 
We had finger bars, guards, and a few castings; the other parts we 
will make. 

Complainant’s counsel move to suppress the foregoing depositions 
and each and every question and answer thereof on the ground.that 
it is wholly incompetent, as relating to and showing nothing but a 
compromise or lump settlement made ata gross figure and not at 
any rate per machine. 

Master overrules foregoing motion of compl’t’s counsel. 

Compl’t’s counsel excepts to the ruling of the master. 


Signature waived by consent of counsel for respective parties. 
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976 M. E. Exxiorr, a witness called on behalf of defendant-, 
being duly sworn, deposes and says: 

I am 38 years old, and general manager of the Warrior Mower 
M’f’g Co. of Little Falls, N. Y. 

At request of defendants’ counsel I have made a personal exam- 
ination of the books of the Warrior Mower Co. for the purpose of 
ascertaining the number of Warrior mowers manufactured and 
sold by that Co. since 1875, and find the number to be as follows: 
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manufactured by the Warrior Mower Co. since and including the 
harvest of 1875; and during that time the Warrior mowers as man- 
ufactured by our Co., as I understand it, have been of the same 
construction, so far as regards the raising and lowering and rocking 
back and forth of the finger beam. ‘These figures I have given I 
have taken direct from the books of the Co. I have only been with 
the Co. since Aug., 1882. 
977 Complainant’s counsel moves to suppress the foregoing 
deposition and each and every question and answer thereof 
on the ground that it is wholly incompetent as relating to and 
showing nothing but a lump settlement made at a gross figure and 
not at any rate per machine. 

Master overrules foregoing motion of compl’t’s counsel. 

Compl’t’s counsel excepts to the ruling of the master. 

Adjourned to meet at Narragansett Hotel, Providence, R. I., at 
10.30 a. m., Nov. 30, 18853. 

Signature waived by consent of counsel for respective parties. 

(Endorsed :) Rec’d & filed & opened for Mr. Banning Dec. 20, 
1883. W.H. Bradley, cl’k. 

978 ProvIpENcE, R. I., Nov. 30th, 1883. 
Met pursuant to adjournment. 

Present: As before. 

GEORGE L. Cook, a witness called on behalf of defendants. in an- 
swer to interrogatories propounded by Mr. Bennett testified as fol- 
lows: 

Q. 1. What is your name, age, residence, and occupation ? 
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A. George L. Cook ; age, 62; residence, Providence, R. 1. and 1 
am manager of the Sprague Mowing Machine Company. 

Q. 2. How long have you been connected with the Sprague Mow- 
ing Machine Company ? 

A. Since December 13th, 18783. 

Q. 3. Did the Sprague Mowing Machine Company manufacture 
what was known as the Sherwood mowers ? 

A. Yes. 

(.4. State how many Sherwood mowers were manufactured and 
sold by the Sprague Mowing Machine Company. 

A. We have two books containing the numbers of every machine 
that has gone out, and the total number on those books is 12,595. 
[t seems that — every machine that had been returned, whether de- 
fective or taken back. We had these machines sent all over the 
country, and I had all the unsold machines returned after I went 
there, and these machines were resold; when resold they went on 

the same book. I should think it would be fair to say, in 
979 round numbers, about 10,000. ‘This is guess-work, but it is 

approximately correct. The number over 10,000 has been 
duplicated, each machine being entered on the books twice. 

().5. Then the 12,595 machines manufactured and sold by the 
Sprague Mowing Machine Company includes something over 2,000 
that were returned and resold ? 


A. Yes. 
Q. 6. And after an examination of the books you are of the opin- 


ion that the total number actually manufactured and sold of the Sher- 
wood mowers by the Sprague Mowing Machine Company is about 
10.000 ? 

A. About 10,000 ; yes. 

©. 7. And all these machines were known as the Sherwood mow- 
ers ¢ | 

A. I would not say as to every one, but I think there were a few 
that were not the Sherwood. 
Q. 8. With the exception of the very few, all those machines were 


4 
Sherwood mowers ” 
A. Yes. 


Q. 9. Did the Sprague Mowing Machine Company make settle- 
ment with the complainants in this case ? 

A. They did. 

Q. 10. Do the books show any entry of that settlement? 

A. Yes. ; 

Q. 11. State what that entry is. 
980 A. Suits in the spring of 1878 we settled, I claimed, in full, 
having their release for all claims for infringement of patent 

for $2,650, and the entry in our journal of September 14th, 1878, 
is “Amount paid Banning and Banning, of Chicago, attorneys for 
Hugh and A. B. Graham, in full settlement of all claims for in- 
fringement (see release on file), $2,650.” I say the settlement was 
made in the spring of 1878; it is my impression it was not made 
until then. 

Q. 12. And that settlement was in full for all claims under the 


es ae ao a ee a ed 


446 CYRUS H. MCCORMICK ET AL., &C., VS. 


Graham patent by reason of your company having manufactured 
and sold the Sherwood mowers ? 

A. I presume that was it; it was in full for any claim they had 
on us or our agents. 

Q. 13. Your company made this settlement with the Messrs. Gra- 
hams after suit had been brought against your agents, Gammon & 
Deering, in Chicago ? 

A. Yes. 

@. 14. And a decree had been entered against your agents, Gam- 
mon & Deering, of Chicago, to the effect that the Graham patent was 
valid and the Sherwood mower manufactured by your company was 
an infringment ? 

A. I do not recollect; Ido not know I ever saw the decree. I 
know we settled for $2,650 and the Sherwood mower was what we 

were making. 


981 Q@. 15. And it was after the court’s decision against Gam- 
mon & Deering ? 
A. ¥en. 


It is admitted that one of the Sherwood mowers manufactured by 
the Sprague Mowing Machine Company of Providence, R. IL. was 
the machine involved in the case of the complainant against Gam- 
mon & Deering, and which the court in that case held to be an in- 
fringement of the first and second claims of the Graham patent, 
Gammon «& Deering, the defendants therein, being the agent of the 
Sprague Mowing Machine Company. 


Cross-examination by Mr. BANNING: 


X Q. 16. You never had anything to do personally with the manu- 
facture of these Sherwood mowers, did you? 

A. No, sir. 

X Q. 17. And are not familiar with their construction personally, 
are you? 

A. Not as a general thing. 

X Q. 18. Please state what your books show in reference to whether 
they were made all of one kind or whether there were any differ- 
ences ¢ 

A. They made machines generally without tilters, and some ma- 
chines were made with tilters; that is the only difference. 

X Q..19. When you say “tilters” you mean the sickle bar was 
arranged so it could be tilted or rocked ? 

A. That is what I understand. 

X Q. 20. How were the others made? 
982 A. They were made without the tilters. 

X Q. 21. Do you mean by that made in such a way that 
the finger bar could not be tilted or rocked ? 

A. That is the way I understand. I was not familiar with the 
manufacturing of these machines, only what I would hear the super- 
intendent say, but that is what I remember about the tilters. 

X Q. 22. Have you examined the books to see how many of the 
Sherwood mowers which you have referred to were made in such a 
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way that the sickle or finger bar could be rocked or tilted? I use the 
words rocked and tilted as synonymous. 

A. I do not, as I say, know about rocking, &c. 

X Q. 23. I mean the finger bar. Could the points of the guards 
be raised or lowered ?., 

A. Yes; I have. 

X Q. 24. Please state how many of such Sherwood mowers the 
books show to have been made in the way mentioned in my last 
question, viz., so that the finger bar could be rocked or tilted. 

A. 997 is what I find; of these, 861 went to Graham & Deering 
and the balance went to Saint Louis. 

X Q. 25. Then, so far as you know or have been able to ascertain 
from the books, was this number of 997 the only Sherwood mowers 
having this rocking or tilting feature? 

A. Y es. 
983 X Q. 26. Was the settlement with the Grahams, to which 
you have referred, made at any rate per machine or was it a 
lump settlement, made at a gross figure ? 
A. It was a lump settlement. 
X Q. 27. Was it made as a compromise of a law suit then pend- 
» > 


X Q. 28. What was the condition of the Sprague Manufacturing 
Company at the time of that settlement, May, 1878? 

A. Hopelessly bankrupt. 

X Q. 29. Can you give us any statement as to its assets and la- 
bilities at that time? 

A. Yes. 

By Mr. Bennett: Objected to. f 

A. Here is a statement I made up from our trial balance of April 
30th, 1878, which is the nearest date to the settlement with Gammon 
WX Deering. 

[ find the company’s assets amounting to $55,817.48. I added to 
this for certain contingencies, such as value of mowers In hand, tools 
and patterns, which I estimated at $2,000.00, making the assets 
$57,817.48, and I found the indebtedness to be $709,757.94. 

X Q. 30. Who acted for your company in negotiating that settle- 
ment with the Grahams? 

A. Benj. F. Thurston, Providence, R. Ll, and West & Bond, of 
Chicago. 

X Q. 31. Who was superintendent and had special charge 
984 of the building of the Sherwood mowers to which you have 
referred ? 

A. Charles H. Perkins was the manager, but Mr. Isaac M. Wood 
was the superintendentand machinist ; he inspected every machine. 
[ should eall him the superintendent. 


{ 
? 


Redirect examination: 
R. D. Q. 32. That suit in Chicago against Gammon & Deering, 
was it not? 
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A. Yes. 

R. D. Q. 33. They were responsible, were they not? 

A. Yes; I presume they were. 

R. D. Q. 34. They had in their hands a large amount of money 
belonging to the Sprague Manufacturing Company at that time? 

A. Yes. 

R. D. Q. 35. Can you state that amount? 

A. I can sate approximately ; they had $6,147.68. 

R. D. Q. 36. And they refused to hand that over to your company 
until the suit brought against them by Graham had been settled ? 

A. Yes. 

R. D. Q. 37. And the $2,650 which they paid complainants was a 
portion of that sum ? 

A. Yes. 

R. D. Q. 38. And the balance, I suppose, they turned over to you? 

A. Yes; finally. 

R. D. Q. 39. How m: iny Sherwood mowers had Gammon & Deer- 

ing re ceived from you and sold ? 
985 A. I went over the books to-day and I found of all kinds 

of machines they had 1,265, but I think there were a few 
more, so I should say they hada little over 1,300 machines. I know 
they had more than 1,265 machines, but I did not have time to 
examine and see whether they had been charged in the account. 
Gammon & Deering were agents at first, and afterwards we sold to 
them outright. 

R. D. Q. 40. This settlement you made with the Grahams included 
not only the ier ste sold by Gammon & Deering, but all machines 
made and sold by the Sprague Mowing Machine Company ? 

A. Yes; all made and sold by them or their agents. 

R. D. Q. 41. Were not all the Sherwood mowers so constructed 
that the ends of the finger guards could be raised and lowered ? 

A. I think not; but I cannot tell you positively. 

t. D. Q. 42. Then you have no personal knowledge as to how 
they were caaasaneil and arranged ? 

A. No, sir. 

Recross-examination : 

t. X Q. 43. The suit against Gammon «& Deering was defended 
by the Sprague Manufacturing Company and at its expense? 

A. Yes. : 

R. X Q. 44. And the settlement was made and their money paid? 

A. Yes; our money in the hands of Gammon & Deering was 
paid to Graham. 

986 Redirect examination by Mr. Bennett: 

R. D. Q. 45. Is there anything in your books which shows any 
difference in the construction of the Sherwood mowers as manu- 
factured by your company ? 

A. Only this, so far as I know, when a tilter was sold it was 
marked “tilter,” and if it did not have “tilter” on it is was not 
marked “ tilter.” 
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R. D. Q. 46. Does the books show those that were “tilters” and 
those that were not “tilters?” 

A. Yes; we charged $150 more for tilters; that itself would show, 
and they were also marked “ tilter.” 

R. D. Q. 47. Then you do not know what was meant by that 
term “tilter?” 

A. I do not. 


Complainant's counsel moves to suppress the foregoing deposition 
and each and every question and answer thereof on the ground that 
it is wholly incompetent, as relating to and showing nothing but a 
compromise or lump settlement made ata Toss figure and not at 
anv rate per machine. 

Master overrules foregoing motion of complainant’s counsel. 

Complainant's counsel excepts to the ruling of the master. 

Signature waived by consent of counsel for respective parties. 
(Endorsed :) Ree’d, filed, and opened for Mr. Banning Dec. 20, 


1883. W. H. Bradley, cl’k. 


JS/ Whereas letters patent of the United States No. 74342 were 

issued to Alvaro b. Graham February 11, 1868, for an im- 
provelne nt in harvest I's, which letters patent are how owned by 
Hugh Graham, of Bloomington, Illinois, and Alvaro B. Graham, of 
Chicago, Illinois; and whereas the Wayne Agricultural Company 
of Richmond, Indiana, is desirous of procuring a license under said 
ietiers patent: 

Now, therefore, in consideration of one dollar and other good and 
valuable considerations to us in hand paid, the receipt whereof is 
hereby acknowledged, we, the said Hugh Graham and Alvaro B., 
Graham, hereby license and empower (without further payment of 
royalty) the said Wayne Agricultural Company and its successors 
in business, at Richmond, Indiana, to. manufacture at said Rich- 
mond and to sell anywhere in the United States the improvements 
in harvesters described and claimed in said letters patent No. 74342 
during the term of said letters patent and ull extensions thereof. 

{nd we hereby covenant and agree to and with the said Wayne 
Agricultural Company that we are the sole owners of said letters 
patent and have good right and full power to grant this license in 


— 
+ 


manner aforesaid, and that we will forever protect and save harm- 
less the said Wayne Agricultural Company against any person or 


persons claiming any title or interest therein or thereunder. 
NS In witness whereot we have hereunto set our hands and 


seals this 13th day of January, 1552. 
ALVARO B. GRAHAM. [sEAt. 
HUGH GRAHAM, me 
By ALVARO Bb. GRAHAM, 
His Att’y-in-Fact. 


Received for record January 18th, 1882, and recorded in Liber P 
27, page 235, of transfers of patents. 


‘on; 
yg =~) J 


a 
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In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
[ SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 


Ex’d: F.C. T. 


989 Whereas letters patent of the United States No. 133,013 
were issued to Hiram M. Burdick and Tennis V. Le Roy, 
dated November 12, 1872, for an improvement in mowing machines; 
And whereas Charles C. Linthicum, of the city of Chicago, county 
of Cook and State of Illinois, is the owner, by assignment, of an in- 
terest in said patent, acquired by virtue of an instrument in writing, 
signed by one John Haskins, dated the first day of October, 1881, 
and recorded in the United States Patent Office October 6, 1881, in 
Liber 27, page 14, of transfers of patents, which especially conveyed 
to said Charles C. Linthicum said letters patent for, to, and in the 
State of Indiana, and “all claims and rights of action whatever 
arising out of or connected with past infringements thereof com- 
mitted in said State, or by the manufacture or sale of machines 
therein, including all claims of every kind and nature now or here- 
after existing against the Wayne Agricultural Company of Rich- 
mond, Indiana, and the officers and agents thereof, and all persons 
or parties handling or selling infringing machines manufactured 
by it or them, whether such infringing machines have been or shall 
be sold in said State of Indiana or elsewhere: ” 

Now, therefore, in consideration of one dollar and other good and 
valuable considerations to me in hand paid, the receipt of which is 
hereby acknowledged, I, the said Charles C. Linthicum, do hereby 
license and empower (without further payment of rovalty) the said 

The Wayne Agricultural Company, and its successors and 
990 ~—s assigns, in business at Richmond, Indiana, to manufacture at 

said Richmond, but without limitation as to right and place 
of sale, the improvements in mowing machines described and 
claimed in said letters patent No. 133,013 during the term of said 
letters patent and all extensions thereof. 

As part of the,consideration I do hereby release and discharge the 
said The Wayne Agricultural Company, their officers, agents, and 
any and all purchasers of mowing machines which have been or 
shall be manufactured by said company, from any and all liability 
arising or growing out of the use of the improvements covered by 
said letters patent, and I do hereby sell, assign, transfer, and convey 
to the said The Wayne Agricultural Company all rights and claims 
acquired by me by virtue of said instrument in writing, recorded as 
aforesaid, which are particularly specified in the above quotation 
from said instrument. 

In witness whereof I have hereunto set my hand and seal this 
13th day of January, A. D. 1882. 

[SEAL. ] CHARLES C. LINTHICUM. 


Received for record January 18th, 1882, recorded in Liber V 27, 
page 15, of transfers of patents. 
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In testimony whereof I have caused the seal of the Patent Office 
to be hereunto affixed. 
| SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 


exe: F.4. ¢. 


991 Ex. 3. L. L. Lawrence. 
$1,500.00. Cuicaco, January 13, 1882. 


On January 20, 1883, we promise to pay to the order of Alvaro 
B. Graham fifteen hundred dollars, at the National Bank of Illinois, 
Chicago, with interest at 8 per —.annum after maturity. 

This note is given as a part of the consideration for a license 
under patent No. 74342, and it 1s understood that if at any time 
before its maturity said patent or the first claim should be declared 
invalid by a court of competent jurisdiction payment of the same 
is not to be required or enforced, nor is it to bear interest until such 
decision shall be set aside or reversed or until a court of higher 
authority than the U.S. circuit court shall hold said patent to be 
valid in a decision from which no appeal is taken in the same or 
another suit. 

If said patent should be. decided to be invalid before the maturity 
of this note and then finally decided to be invalid before its pay- 
ment, then payment thereof is never to be required or enforced, and 
in such case this note is to be of no force or effect. 

WAYNE AGRICULTURAL CO., 
By L. L. LAWRENCE, Pr. 


992 Ex.3. L. L. Lawrence. 


$1,500.00. CHicaao, January 13, 1882. 

On January 20, 1884, we promise to pay to the order of Alvaro 
B. Graham fifteen hundred dollars, at the National Bank of Illinois, 
Chicago, with interest at 8% per annum after maturity. 

This note is given as a part of the consideration for a license 
under patent No. 74542, and it is understood that if at any time 
before its maturity said patent or the first claim should be declared 
invalid by a court of competent jurisdiction payment of the same 
is not to be required or enforced, nor is it to bear interest until such 
decision shall be set aside oer reversed or until a court of higher 
authority than the U. S. circuit court shall hold said patent to be 
valid in a decision from which no appeal is taken in the same or 
another suit. 

If said patent should be decided to be invalid before the maturity 
of this note and then finally decided to be invalid before its pay- 
ment,then payment thereof is never to be required or enforced, and in 
such case this note is to be of no force or effect. 

WAYNE AGRICULTURAL CO., 
By L. L. LAWRENCE, Pr. 
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993 Ex. 3. L. L. Lawrence. 
$1,500.00. CuHIcAGo, January 15, 1882. 


On January 20, 1885, we promise to pay to the order of Alvaro B. 
Graham fifteen hundred dollars, at the National Bank of Lllinois, 
Chicago, with interest at 8 % per annum after maturity. 

This note is given as a part of the consideration for a license 
under patent No. 74342, and it is understood that if at any time be- 
fore its maturity said patent or the first claim should be declared 
invalid by a court of competent jurisdiction payment of the same 
is not to be required or enforced, nor is it to bear interest until such 
decision shall be set aside or reversed or until a court of higher au- 
thority than the U.S. cireuit court shall hold said patent to be yalid 
in a decision from which no appeal is taken in the same or another 
suit. 

If said patent should be decided to be invalid before the maturity 
of this note and then finally decided to be invalid before its pay- 
ment, then payment thereof is never to be required or enforced, and 
in such case this note is to be of no force and effect. 

WAYNE AGRICULTURAL CC.,, 
By L. L. LAWRENCE, Pr. 
994 Kx.4. L. L. Lawrence. 
$1,465.00. CHicaGco, Jan. 15, 1882. 


Received of the Wayne Agricultural Company fourteen hundred 


and sixty-five dollars in full payment, settlement, and discharge of 


all claims and demands of every-kind and nature of us or either of 
us against said company, and in particular of all claims and de- 
mands for royalty protits or damages under letters patent No. 
74342 and No. 76436. 
In witness whereof we have hereunto set our hands and seals this 
13th day of January, A. D. 1881. 
ALVARO Bb. GRAHAM. [srat.] 
HUGH GRAHAM, 
By ALVARO B. GRAHAM, [seat.] 
[Tis Attorney in- fact. 


995 Kx. A. J. A. Nethercut. 


ICnow all men by these presents that we, Hugh Graham, of Bloom- 
ington, Illinois, and Alvaro B. Graham, of Chicago, Illinois, in eon- 
sideration of twenty-six hundred and thirty-seven and — dollars 


. 
i 


and other valuable considerations to us in hand paid, receipt of 


which is hereby confessed and acknowledged, have released and 
forever discharged the Geneva Lake Crawford Manufacturing Com- 
pany, a corporation duly created, organized, and existing under 
and by virtue of the laws of the State of Wisconsin, and John 
Haskins, of Geneva Lake, Walworth county. Wisconsin. and hereby 
do release the said company and the said John Haskins and each 


of them of and from al] claims, dues, debts, demands, and damages 
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whatsoever coming to us or accrued to us or whereof we or either of 
us are the owners from the beginning of the world unto this day, 
and we do especially agree that we will satisfy all judgments and 
decrees by us or either of us had against said company or said 
Haskins or either of them and to dismiss all actions now pending 
against them or either of them. 

And we further agree that said company and said Haskins or 
either of them or the assigns of them or either of them may manu- 
facture, sell, and use machines made according to the specifications 
of letters patent of the United States, dated July 3d, 1877, num- 
bered 192,681, or like the combined mower and reaper heretofore 

made by said company, without claim by us or either of us 
996 against them or either of them for royalty or damages on 

account of or by reason of letters pater of the United States, 
dated ebruary llth, 1S68, and numbered 74342, for the life of said 
patent, 

Witness our hands and seals this 25th day of September, A. D. 
1581. 

ALVARO B. GRAHAM. [sgAt.] 
HUGH GRAHAM, | SEAL. | 

By ALVARO b. GRAHAM, 
: Att’y-in- Facet. 

Signed, sealed, and delivered in presence of— 

KE. H. BOTTOM. 
THOMAS A. BANNING 


} 


In consideration of one dollar and other good and valuable con- 
siderations to us in hand paid, the receipt whereof is hereby ac- 
knowledged, we hereby release and forever discharge the John 
Haskins Manufacturing Company of Geneva Lake, Wisconsin, from 
any and all hability for royalty or license fees due or to accrue 
under or by virtue of a certain license under the Graham harvester 
patent of February 11, 1868, No. 74342, granted by us to the Geneva 


a 


| ". ‘ 7 ; 17 ry -— . ’ i , ' > 4 >” ] . * 
Lake ( rawtord Manufacturing (Compan \ 2 ‘ : : ‘i % ied © id & and 
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uring Company, and we neredy Walve, Feieas and PeHuguish al 
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cialms ort every kind now aue O!} hereat Cl » | me due on account 
. * o : j . : t “ } , . - *4 
o1rany matter or agreement contained or rererred to in said iicetise., 


Witness our hands and seals this 27th day of April, A. D. 1883 
HUGH GRAHAM 
By ALVARO Bb. GRAHAM, 
His Att’y-in-Facet. 
0 B. GRAHAM. 


— 


94, 


Cuicaco, March 25, 1879. 


Messrs. Flanders & Bottum, Milwaukee, Wis. 

GENTS: We have submitte d yours of yest rday Lo our client, con- 
sidering it as an offer of $700 for a full release and license under the 
Graham patent No. 74542. 
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In view of the smallness of the claim he has concluded to accept 
the offer of your client to pay all the costs, which amount to $14, 
besides the actual court costs. 

As said by our E. B. in his conversation with your Mr. Bottum, 
this arrangement is to cover only such machines as have been or 
may be manufactured by the G. L. C. M’f’g Co., and the license is 
not to be assignable or divisible, but is to be limited to the defend- 
ant and its successors at Geneva Lake; but of course both the re- 
lease and license are to extend to the officers and agents of the de- 
fendant company acting as such. 

Please draw and send us the papers and arrange to have your 
client send us its check for $714 as soon as we return them. 


Yours truly, BANNING & BANNING. 


998 Kx. C. Nethercut. 
United States Circuit Court, Northern District of Illinois. In Equity. 
HuaGu GRAHAM v. Ev1sAnH H. GAMMon, WM. DEERING. 


This suit was brought for the infringement of letters patent of the 
United States No. 74342, granted to me Feb’y 11, 1868, the defend- 
ants having sold mowers manufactured by the Sprague Mowing Ma- 
chine Co., a corporation under the laws of Rhode Island. 

The title to said patent is in Hugh Graham, but I have an interest 
in sums recovered for its infringement. 

I desire to have settled aJl claims against said corporation for the 
infringement of said patent or any other patent owned, in whole or 
in part, by me relating to harvesters or mowers. 

Now, therefore, I, Alvaro B. Graham, in consideration of the pay- 
ment of the sum of twenty-five hundred dollars and part of the 
costs in said suit by said Sprague Mowing Machine Co. to Hugh 
Graham or his attorneys, for said Hugh and myself, and in consid- 
eration of one dollar to me paid, do hereby release said Sprague 

Mowing Machine Co. from all claims which I have in any 
999 way against it for the infringement of any patent belonging 

to me, in whole or in part, relating to harvesters or mowers, by 
the manufacture and sale of harvesting or mowing machines, and [ 
do also release all other persons from all claims for damages in con- 
sequence of the sale or use of any such machines or machine made 
and sold by the said Sprague Mowing Machines Company. 

Witness my hand this sixth day of May, 1878. 

A. B. GRAHAM. 


Witness: 
JOHN S. KELLY. 
J. A. WALLACE. 
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United States Circuit Court, Northern District of Illinois. In 
Equity. 


Hucu GRAHAM 
. Us, 
EvwAuH H. GAMMON and WILLIAM DEERING. 


The above-entitled suit was brought to recover damages for the 
alleged infringement of letters patent of the United States granted to 
Alvaro Bb. Graham February 11th, 1868, No. 74342—the defendants 
having sold mowers which they purchased from the Sprague Mowing 
Machine Company, the manufacturers thereof, being a corporation 

under the laws of the State of Rhode Island. 
1000 This suit has been defended by the said Sprague Mowing 

Machine Company, the real party interested in such defense. 
The said Hugh Graham and said Sprague Mowing Machine Com- 
pany are now desirous of settling finally not only the claims for 
damages involved in thissuit, but also all claims for damages which 
the said complainant or the said A. B. Graham have against the 
said Sprague Mowing Machine Company for and on account of the 
alleged infringement of said patent or other patents owned by said 
Hugh Graham or A. B. Graliam, relating to harvesters or mowers, 
by the manufacture, sale, or use of harvesting or mowing machines: 

Now, therefore, in consideration of the sum of twenty-five hun- 
dred dollars, in hand paid by said Sprague Mowing Machine Com- 
pany and part of the costs and expenses of said suit as agreed, the 
receipt of which is hereby acknowleged, we, Hugh Graham and 
Alvaro B. Graham, do hereby release the said Sprague Mowing 
Machine Company from all claims for damage s. Which we or either 
of us have against sald Sprague Mowing Machine Company for or 
on account of the manufacture and sale or use of harvesting or 
mowing machines containing the improvements or any of them 
secured by said patent No. 74342, or secured by any other patent 
owned by us or by either of us; and we do also hereby relewse our 
suid claim against said Gammon and Deering, and also all claim or 

claims which we or either of us have against any other person, 
1001 firm, or corporation on account of the use or sale of any such 
machine made and sold by said Sprague Mowing Machine 
Company. 
Witness our hands this 3d day of May, A. D. 1878. 
HUGH GRAHAM. 
ALVARO B. GRAHAM, 
By EPHRAIM BANNING, Atty. 


Witness to signature of Hugh Graham : 
JOHN FULWILER. 
CuicaGo, May 8th, 1878. 
Ree’d of Gammon & Deering, for the Sprague Mowing Machine 
Co., seventy-six hundred and fifty dollars, damages and claims and 
costs hereinabove mentioned. 
EPHRAIM BANNING, 
Sol’r for Compl't and Att'y for A. B. Graham. 
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1002 In the Circuit Court of the United States for the Northern 
District of Illinois. In Chancery. 


GRAHAM, Complainant, vs. McCormick et al., Defendants. 


Testimony taken before Henry W. Bishop, master in chancery of 
said court, Iriday, the 21st day of December, A. D. 1888. 


Present: Mr. Ephraim Banning, for complainant; Mr. John Ben- 
nett, for defendants. 


A. B. GRAHAM, a witness recalled on behalf of the complainant, 
being first duly sworn, was examined in chief by Mr. BANNING, and 


deposes and says as follows: 


Q. 1. You have already been examined as a witness in this suit ? 

A. I have. 

@. 2. Do you remember the facts and circumstances connected 
with each of the settlements or arrangements made under the pat- 
ent sued on in this cause, No. 74342? 

A. | do. 

Q. 3. Please state briefly the facts and eircumstances connected 
with your settlement with the Remingtons in 1873, where the settle- 
ment was made, whom you saw and talked with, &e. 

A. That settlement was made in Ilion, N. Y., between myself and 

the Remingtons. I think there were 2 of the brothers pres- 
1003 ent. They denied any liability, but we finally settled for 
the sum of 5000, they informing me that they had made but 
about 100 machines of the kind that | claimed as an infringement. 

Q. 4. In your other deposition you spoke of Mr. Deering having 
mentioned the sale of 1,392 Sprague mowers in his deposition taken 
in the case against Gammon and Deering. Please state how you 
came to give that number and any other facts you may wish to state 
in reference to the matter. 

A. That was the total number that they reported as having sold 
of Sprague machines. ‘There was two kinds of these machines, and 
at the time I made my last deposition I was well aware of that fact, 
but it did not occur to me; it is a long time since the settlement 
was made and since | gave the subject any thought, but I was well 
aware of the fact that there were two kinds of machines. One kind 
I claimed infringed my patent and the other kind did not. The 
one I claim as infringing my patent was a tilting bar, and the other 
was a flat or stationary bar and had no tilting or rocking capacity. 

Q. 5. Please state fully the facts and circumstances connected with 
your second arrangement with the Wayne Agricultural Company, 
namely, the one made in January, 1882. 

A. My arrangement with that company was substantially 

1004 this: they settled up with me and paid me the regular roy- 
alty, $5.00 a machine, under the Graham patent. ‘They paid 

me $1.00 royalty on 300 machines that tney had made under the 
Burdick and Leroy patents, the 85 having been purchased from the 
Remingtons, who owned the Burdick and Leroy patent at the time 
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they were manufactured and sold to them. I had subsequently 
negoti: ited and bought the State of Indiana under the Burdick and 
Leroy patent, and owned it at the time this settlement was made: 
that settlement so far now is as to the past. For the future of the 
patent they agreed‘ to pay me $1,500 per year, and the understand- 
ing was at that time they would make somewhere in the neighbor- 
hood of 500 machines, but I gave them a free field to make as many 
or as few as they saw fit. The estimate was that they would make in 
the neighborhood of 500 machines in a year at that time, but they 
were to pay me the $1,500 per year, and I hold their notes—part of 
them have not been paid—for such payment, whether they made any 
machines or not. 

Q. 6. State whether that arrangement was made at any specific 
rate per machine. 

A. It was not. 

(). 7. State what Mr. Lawrence said in reference to their com- 
pany’s manufacturing | ae ~ sty future in case no agreement was made. 


(Objected to; objection overruled.) 


1005 A. It was briefly this: that on their part if they could 

not settle this matter up at the time and fix it upon a lease 
of the patent or annual use of it without reports, &c., that they 
should quit, and thev did not know but that they would quit anyway, 
and stated in their business they had other goods that were more 
profitable and the didn’t know what they should do, but he was 
willing—first, [ think, he offered me $1,000 per year on a basis as he 
heur dit. He says we have made as many machines this year as 
we will ordinarily make, and it was more than they had made in 
years previous, but he would give $1,000 and take his chance 
whether he made any or not. Il would not deal on that basis. I 
asked him considerable more money than | (ot. We finally set- 
tled on the $1,500, and he was to take his own chance on the ma- 
chines and I was to take my chance on making more. 

\). o. Please state all the facts and circumstances connected with 
the final arrangement with the John alien Manufacturing Com- 
pany, successors to the Geneva Lake Crawford Manufacturing Com- 
pany, made in April, 1885. 

A. As 1 stated when I was on the witness stand before, about a 
year ago, thi re Was a controversy or _ ior ement as to whether the 
machine they had manufactured forthe harvest of 1882 came within 
the terms of their license or whether, as they had constructed the 

machine for that year, that did not take it out of my patent. 
1006 They contended very strenuously that it did. . contended 

that it did not, and in April some time—I don’t remember 
the date, but I think it was in April—we finally closed the matter 
Up, and thi \ pal | me the royalty on thefirstclaim. I conceded the 
second a that they need not pay on the second claim, and they 
agreed and finally did pay on the first claim the sum of $500, ac- 
cording to the terms of the license, and — closed the matter up finally 
with them. I have an affidavit here with me of their superintend- 
ent, in which he states they were not making any machines for this 
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year, 1883, and probably never would make any more. The old 
gentleman was very old and desirous of discontinuing the business 
and getting out of it, and as they had not made any for this year, 
and were not going to, of course they would lose their trade to a large 
extent, and in all probability would not make any more machines. 

(Objected to.) 

Mr. BanninG: I now offer the affidavit signed by Edward Cheney 
and sworn to April 27th, 1883, before Chas. C. Linthicum, notary 
public, in evidence. 

Defendants’ counsel objects to the affidavit being received in evi- 
dence, as the same is incompetent for any purpose whatsoever. (Ob- 
jection sustained.) 

Q. 9. State what, if anything, the Ann Arbor Agricultural Com- 
pany has done under the license granted to it since your last depo- 

sition was given. 
1007 A. They have reported, Nov. Ist, 1885, according to the 
terms of their license, 354 machines sold for the year 1883. 
They sent me their check for $1,062 in payment for the year’s busi- 
ness. 

Defendants’ counsel gives notice that he will ask for ample time 
to investigate and take such testimony as may be proper in reply to 
the new matter just brought up, and if that request be opposed will 
ask to have that question and answer stricken from the record. 

Q. 10. State briefly, but fully, the circumstances connected with 
your arrangement with David H. Burrill, of Little Falls, N. Y. 


(Objected to; objection overruled.) 


A. As the contract shows, Mr. Burrill was to have the privilege of 
collecting any moneys that was due me from that company. 

(Objected to, because it is in the contract.) 

Q. 11. State particularly as to whether it was a compromise of a 
lawsuit and as tothe statements made by Burrill at that time in 
reference to the probability of your being able to collect in case you 
finally succeeded in getting a decree against the Warrior Mower 
Company. ! | 

(Objected to; objection overruled.) 

A. Mr. Burrill stated to me that their business had not been alto- 
gether profitable. They had made a good many bad debts in the 
West on the sale of their goods, and it was problematical, at least, 
whether I would be able to collect, even if I secured a decree and 
judgment against the company. It was a sale of my interest or 

claim or demand against that company to Mr. Burrill. 
1008 Q. 12. What did Mr. Burrill say, if anything, as to whether 
he was buying your claim for himself or for the Warrior 
Mower Company ? 

A. That he bought that claim for himself. I might state his 
reasons if I had not already stated them—the conditions of his 
father-in-law’s health—and he wanted to get the matter where he 
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could control it. At the time the thing was consummated I can- 
not give his words, but it was to the effect that there might some- 
body have to recompense the company for their misdeeds. I do 
not mean criminal misdeeds, but that their business transactions 
that had been intimated repeatedly during our negotiations; hence 
the clause of the contract placing it within my control or my attor- 
ney’s control in the event of any litigation of Burrill on that 
claim. ; 

Q. 13. State fully the financial condition of yourself and your 
brother, the complainant, at the time of these various settlements, 
begin-ing with the one with the Remingtons in 1873. 

A. We were poor, financially very poor, and, if I remember cor- 
rectly, all of the money that had been obtained by settlement or 
otherwise, up to and including the second money paid by Remington, 
was consumed in expense, meeting the expenses of litigation or 
other expenses connected with the business. I myself was at work 
most of the time in the employ of other companies—part of the 
time with Walter A. Wood & Co. and part of the time with D. M. 
Osborne & Co. The first money that we received that we could 

call our own and make any use of, if I remember correctly, 
1009 was the money we received from Mr. Burrill. 
Q. 14. Was it necessary, then, for you to make these settle- 
ments or arrangements in order to get money to live on and 
to carry on your litigation ? 

A. It was substantially our only resource. My brother was carry- 
ing on a small business in the city of Bloomington that made him 
a living, but he was afflicted with a large amount of sickness—lost 
various children and his wife during this time—and that left him 
about helpless, entirely helpless, for that matter, to render auy as- 
sistance financially in this undertaking impossible, and, as I have 
said, I had no resources whatever, except what is involved in these 
patents and claims. 

Cross-examination by Mr. BENNETT: 

X Q. 15. Was this affidavit which you have identified and which 
purports to have been made April 27th, 1883, made at that time? 

A. I could not swear to the date of it, but the affidavit was made 
at the time of the settlement. I have no memoranda beyond that 
to fix the date, but that affidavit was made at the time the settle- 
ment was finally concluded. 


ALVARO B. GRAHAM. 


Subscribed & sworn to before me— 
H. W. BISHOP, 
Master in Chancery of the Circuit Court of the 
United States for the Northern District of Illinois. 


1010 Defendants’ counsel admit that the following is a copy of 

the deposition given by Wm. Deering Oct. 16, 1877, in the 
cause of this complainant v. Gammon & Deering, and complainant's 
counsel offers the same in evidence, as follows: 
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OcToBer 16, 1877. 

WILLIAM DEERING, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows: 

Direct examination by Mr. BANNING: 

1 Q. State your name, age, occupation, and place of residence. 

A. William Deering; residence, Evanston; business, in Chicago ; 
51 years of age. 

2 Q. Are you one of the defendants in this suit ? 

A. Yes, sir. 

2 Q. State whether your firm was ever engaged in selling a ma- 
chine known as the Sprague mower; and, if so, during what period 
of time. 

A. We sold Sprague mowers during the years 1871, 1872, and 
1875. 

4 Q. State how your firm was engaged in selling such machines— 
as agents for the Sprague Manufacturing Company or on your own 
account ¢ 

A. We bought machines at an agreed price and sold them as we 
chose, on our own account. 

oD Q. State how many such machines your firm sold during 
1011 the time above stated or at any other time. 

A. The number, as near as I can ascertain, was thirteen 
hundred and ninety-two (1,392). 

6 Q. Look at this model, Complainant’s Exhibit No. 1, and state 
how many of such machines sold by your firm had on them the 
arm or tilting lever reaching back near the driver’s seat, shown in 
the model. 

A. I cannot say with absolute certainty. We received in 1871 
four hundred and fifty-nine mowers, none of which had tilting 
levers. Of those received in 1872, numbering about five hundred 
and seventeen, 1 only know with certainty that seventy-two had 
tilting levers; the remainder received in 1872 all had tilting levers, 
so that about four hundred and eighty-eight had tilting levers. 

7 Q. Were the machines thus sold by vour firm all alike, except 
that some had these tilting levers and others not? 

A. As far as I know, they were all substantially alike, except as 
to this tilting lever. 

§ Q. State whether or not you paid more for the machines with 
the tilting lever than for those without it; and, if so, how much more 
per machine. | 

A. We paid no more for those with the tilting lever. 

9Q. Did you sell them for more than those without the tilting 
levers ? 

A. In 1871 we soid the machines for $110.00 a machine, gener- 

ally; in 1872, for $100.00 a machine: in 1873, for $105.00 
1012 a machine, allowing our agents a commission of $25.00 on 

each machine sold, payable in farmer’s paper. We did not 
sell them higher for having the tilting levers, but we found those 
aw tilting levers more desirable and ready of sale in our mar- 
cet. 


> 
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10 Q. State how the price of these machines compared with other 
machines then in the market not having the rocking motion shown 
in this model or some equivalent rocking motion. 

A. Other and competing mowers were generally sold at higher 
prices than the Sprague mower. I do not know that the price of 
the Sprague mower was appreciably affected by what you call its 
rocking motion. The Sprague mower was lighter and simpler in 
construction than many of its competitors. 

11 Q. State whether your firm has any arrangement with the 
Sprague Manufacturing Company by which you are protected 
against this claim of the complainant. If so, please state such 
arrangement. 


Objected to as not material. 


A. We had no specific arrangement in regard to this particular 
claim prior to the commencement of this suit. 

12 Q. State whether or not the provision for this rocking motion 
in the Sprague machine referred to above made the machine sell 
more readily than it would otherwise have done, considering the 

competition in the market. 
1013 A. I do not know. , 
13 Q. Your firm is composed of yourself and your codefend- 
ant, Elijah H. Gammon, and the machines above mentioned were 
sold by you and Mr. Gammon? 


A. Yes, sir. 


Cross-examination waived by defendants’ counsel. 


WILLIAM DEERING. 
(Endorsed:) Filed July 21, 1884. Wm. H. Bradley, clerk. 


1014 NorrHern District or ILLINOIS, ss: 

I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be a true and correct transcript of the record 
of the proceedings had in said court in the cause wherein Hugh 
Graham is the complainant and Cyrus H. McCormick, Leander J. 
McCormick, and Robert H. McCormick are the defendants, as the 
same appear from the files and records of said court now remaining 
in my custody and control. 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said court, at my office, in Chicago, in said district, this 
twenty-first day of September, 1885. 

[Seal of Circuit Court U.5., Northern Dist., Illinois, 1855.] 


WM. H. BRADLEY, Clerk. 
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1015 United States Supreme Court. 


Cyrus H. McCormick et al., App'ts, } 
- No. 379. 


vs. 
HuGcu GRAHAM. { 


It is hereby agreed and stipulated by counsel that the transcript 
should be corrected in the following particulars : 

First. By omitting from page 836 to page 839, inclusive, and by 
omitting pages 913 and 914 (the same being a repetition of what is 
found elsewhere). 

Second. By substituting page 346 for page 390, and page 890 for 
page 846 (these pages having been improperly transposed). 

Third. By substituting the drawings, page 888 and page 889, for 
the drawings, page 903 to 911, inclusive, and the last-named draw- 
ings for the former (tlhe same h: aving been improperly transposed). 

The clerk is requested to make these alterations before printing. 

EPHRAIM BANNING, 
THOMAS A. BANNING, 
Counsel for Appellees. 
ROB’T H. TARKINSON, 
Of Counsel for nna 


27 Q) 


1016 (Endorsed :) Sup. Court U. S. yong oe term. No. 37! 
Cyrus H. McCormick et al., ap p ts, s. Peter Whitmer, adin’r. 
Stipulation to correct record. Filed Jan’y 30, 1888. 

Endorsed on cover: N. Illinois C.C. U.S. No. 379. Cyrus H. 
McCormick and Nettie Fowler McCormick, executor and executrix 
of Cyrus H. McCormick, deceased; Leander J. McCormick, and Rob- 
ert H. McCormick, appellants, vs. Peter Whitmer, administrator of 
Hugh Graham, deceased. Filed October 12, 1885. 


——EEE————eee —_—— 
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] Supreme Court of the United States. October Term, 1888. 


Cyrus H. McCormick and Nettie Fow_ter McCormick, ) 
Executor and Executrix of Cyrus H. McCormick, De- 
ceased; Leander J. McCormick, and Robert H. McCor- 


mick, Appellants, » No. 108. 
Us. 
Peter WuitMer, Administrator of Hugh Graham, De- 
ceased. ; 


It appearing that letters patent to A. B.Graham No. 74342, issued 
ni eb 11, 1868, and letters patent to A. B. Graham No. 67041, 
issued July 23d, L867, attached hereto, bel Ing a part of the transcript 
of record in the above-entitled cause, have been inadvertently 
omitted in the printing, it is therefore stipulated by the parties hereto 
that the clerk may print such patents as an addition to the printed 
transcript of record herein. 

ROB’T H. PARKINSON, 
Attorney for App llant. 

THOMAS A. BANNING, 
Attorney for Appellee. 


9 UNITED STATES PATENT OFFICE. 


Atvaro B. Granam, of Waukegan, Illinois, assignor to himself, 
William B. W erden, and C yrus A. Werden. 


Improveme nt in Harn , ale rs. 


Specification forming part of Letters Patent No. 67041, dated July 
>, 1867. 


To all whom it may concern: 

Be it known that I, Alvaro B. Graham, of Waukegan, in the 
county of Lake and State of Illinois, have invented a new and im- 
proved grain and grass harvester; and I do hereby declare that the 
following is a full, clear, and exact description of the same, reference 
being had to the accompanying drawings, making a part of this 
specification, In which— 

Figure 1 is a side sectional view of my invention, taken in the line 
£ 2, Vig. 2; Fig. 2, a plan or top view of the same; Figs. 3, 4, 5, 6, 
and 7, detac hed views of parts pertaining to the same. 

Similar letters of reference indicate corresponding parts In the 
several figures. 

This invention has for its object the prevention of the drawback 
and consequent side draft caused in ordinary machines by the grain- 
wheel, which is placed at the outer end of the finger-bar to support 
it and the platform. 

The invention has, further, for its object the free passage of the 

1—108 | 
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finger-bar over the ground, and the perfect moving of the former to 
adjust itself to the inequalities of surface over which it may pass. 

The invention has, further, for its object the cutting in a proper 
manner of lodged grass or grain, as well as the prevention of the 
choking or clogging of the sickle. 

To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it. 

A represents the main frame of the machine, which is supported 
on two wheels, B B, the latter being placed loosely on their axle C, 
and connected to it, when the machine is drawn forward, by the 
pawls and ratchets a }, so as to insure the rotation of the axle dur- 
ing the forward movement of the machine, but allowing the latter 
to be backed without rotating the axle. 

On the axle C there is secured a toothed wheel, D, which gears 
into a pinion, ¢, placed loosely on a shaft, E, and connected with the 
latter, when desired, by means of a clutch, d, to which a lever, IF, is 
attached. (See Fig. 2.) This shaft E has a bevel-toothed wheel, e, 
on one end of it, which gears into a bevel-pinion, /, on a shaft, G, 
the latter having a crank, g, on its back end, from which the sickle 
is driven by a pitman, H, the latter being at the rear of the main 
frame A. 

I represents the finger-bar, the inner end of which is attached, by 
a joint, h, to a bar, J, which is at the rear of the main frame A, and 
is connected thereto, at its left-hand side, by ua swivel or universal 
joint, K, as shown in Figs. 2 and 3, said joint being composed of a 
rod, 7, which is allowed to turn in a bearing, j, attached to the main 
frame, and the end of the bar J being cylindrical and allowed to turn 
in the rod 7, as indicated by the arrows. 

Fig. 3, it will be seen, is a section of the joint, taken in the line y 
y, Fig. 2, and this joint admits of the bar J and finger-bar I being 
raised vertically, and also admits of said bars being turned in a more 
or less inclined position in their transverse section, to admit of the 
fingers k and sickle L being turned more or less down toward the 
ground, as may be required. 

This adjustment of the fingers & and sickle L is effected through 
the medium of a lever, M, which is connected, by a rod, /, with an 
upright, m,on bar J. (Shown in Figs. 1 and 2.) 

This lever M may be retained in any desired position within the 
scope of its movement by means of a perforated bar, n, into the holes 
of which a pin, 0, on the lever catches. Other fastenings, however, 
may be employed for this purpose. 

The finger-bar I may be raised separately from the jointh asa 
center through the medium of a lever, N, which, like the lever M, is 
attached to the main frame A, and has a chain or cord, p, attached 
to its lower end, said chain or cord passing around a pulley, q, on the 
bar J, and being attached to the upper end of an upright, r, attached 
to the finger-bar at the joint h. Both bars, I J, may be elevated 
simultaneously by a lever, O, which is also attached to the main 
frame A, and bears at its lower end on a lever, P, the outer end of 
which is connected, by a chain, s, with the bar J. The lever O may 
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be retained at any desired point within the scope of its movement 
by means of a rack-bar, P’. 

5 The grain-platform Q is attached to the back part of the 
finger-bar I, and-is supported at its rear by a wire or rod, é, 

attached to an upright, u, on the main frame A. 

R isa bar, the front end of which is attached, by a hinge or joint, 
v, to the front end of the main frame A. This bar R extends some 
distance back of the main frame A, and has a caster-wheel, S, at its 
back end, and said bar passes through a yoke, ‘Tl’, on the rear part of 
the main frame, a screw, U, passing vertically through the top of 
the yoke, and bearing on the bar R. By turning the serew U it will 
be seen that the back part of the main frame A may be adjusted 
higher or lower, as desired. 

From the above description it will be seen that, in case an ob- 
struction presents itself to the inner end of the finger-bar I, the lever 
O is actuated, in order to raise said end of the finger-bar, and if an 
obstruction presents itself to the outer end of said bar the lever N is 
actuated, 

The fingers & have angular or oblique arms a’ a’ at the back parts 
of their upper ends, as shown.in Fig. 2, and they have arms /’ 0’ at 
the back parts of their lower surfaces, which arms project laterally 
at right angles from the fingers, as shown in Fig. 7. These arms 
serve to prevent the grass or straw being drawn behind the sickle L, 
or between it and the fingers, and therefore effectually prevent the 
choking or clogging of the same. 

This machine will work equally as well upon inclined as upon 
horizontal ground. 

To the inner end of the finger-bar I there is attached, by a joint, 
c’,a clearer, V, which is provided with a wing, W, the latter being 
attached to the former by a joint, d’. This clearer, with its wing 
attached, gathers the grass or grain at the front part of the right- 
hand side of the main frame, and brings it within the seope of the 
sickle. 

This sickle may be of the ordinary reciprocating kind, and there- 
fere does not require cl minute description. 

| do not claim the connecting of the finger-bar I to a bar, J, by a 


joint, 4, for that has been previously done; but, 


Having thus described my invention, what I do claim as new, and 
desire to secure by letters patent, is— 
l. The clearer V, when attached to the inner end of the finger-bar 
| provided with the wing W, substantially as and for the pur- 
pose sel forth 

2. The oblique arms a’ a’ at the upper parts of the fingers 4, in 
connection with the arms b’ b’ at their under sides, substantially as 
and for the purpose sp cified. 


i. and 


i 
4 
‘ 


ALVARO B. GRAHAM. 
Witnesses: 
JOHN C. CLARKSON. 
D. N. BARKER. 


(Here follow diagrams marked pp. 4 & 5.) 


4 CYRUS H. MCCORMICK ET AL. VS 


6 UNITED STATES PATENT OFFICE. 
Atvaro B. Granam, of Waukegan, Illinois. 
Improvement in Harvesters. 


Specification forming part of Letters Patent No. 74342, dated Feb- 
ruary J1, 1565. 


To all whom it may concern: 

Be it known that I, Alvaro B. Graham, of Waukegan, in the city 
of Lake and State of Illinois, have invented certain new and useful 
improvements in harvesters for reaping and mowing, and — that the 
following is a full, clear, and exact description of my invention. 

The objects of the improvements which constitute the invention 
set forth in this patent are to obtain a greater capacity of movement 
in a floating finger-beam, while retaining its connection with a 
gearing-carriage, that is drawn forward by a stiff tongue; to facili- 
tate the raising and lowering of the finger-beam; to improve the 
opel weno of the cutting apparatus; and to transmit motion from 
the gearing-carriage to a reel connected with a finger-beam, that 
rises sal falls inde pendently of the vearing-carriage. 

To these ends the first of my improvements consists of the com- 
bination of the finger-beam with the gearing-carriage by means of 
a vibratable link extending crosswise to the line of draft, a draft- 
rod extending parallel with the line of draft, and two swivel-joints, 
the one for the vibratable link, and the other for the draft-rod, so 
that the finger-beam can rise and fall at either end, and rock 
forward or backward independently of the gearing-carriage, while 
maintaining its connection with it. 

My next improvement consists of the combination of the finger- 
beam, gearing-carriage, vibratable link, draft-rod, and swivel-joints, 
with an arm connected with the finger-beam, to enable it to be 
rocked for the purpose of setting its guard-fingers at any desirable 
inclination to a horizontal line. 

My next improvement consists of the combination of the gearing- 
carriage, rocking finger-beam, and reciprocating cutter, with a 
crank-shaft on the gearing-carriage for driving the cutter, a con- 
necting rod extending between the crank-wrist of the said crank- 
shaft and the cutter, and a swivel-joint at the cutter for the con- 
necting rod, so that the connection between the crank-wrist on the 
gearing-carriage and the cutter on the finger-beam does not obstruct 
the rocking of the finger-beam. 

My next improvement has reference, specially, to the ‘aising of 
the grain end of a finger-beam, which is connected with the gearing- 
carriage by a vibratable link; and consists of the combination of 
the gearing-carriage, the finger-beam, and the vibratable link (that 
connects the two, while permitting the finger-beam to move inde- 
pendently of the carriage) with a grain-wheel that is movable in a 
vertical direction relatively to the finger-beam, and with a lifting- 
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connection extending from the bearing of the said wheel to the 
gearing-carriage, so that by operating upon said lifting-connection 
the grain end of the finger-beam may be raised or lowered relatively 
to the grain-wheel, and, consequently, to the ground on which 
that wheel runs. 

My next improvement has reference to the raising of both ends 
of the finger-beam in a machine in which it is free to move inde- 
pendently of the gearing-carriage; and consists of the combination 
of the gearing-carriage, finger-beam, vibratable link, grain-wheel, 
and lifting connection, extending from the grain-wheel, as herein- 
before specified, with a lifting chain or connection connecting the 
inner or stubble end of the finger-beam with the gearing-carriage, 
so that by operating the said two connections both ends of the 
finger-beam may be raised or lowered; or by operating one or other 
of the said two connections the corresponding end of the finger- 
beam may be raised or lowered without the other. 

My next improvement consists of the combination of a lifting- 
lever upon the gearing-carriage with the lifting-connections, con- 
nected with the finger-beam and grain-wheel, by means of V-formed 
nothes, that permit the lengths of the said connections to be readily 
adjusted by changing the links of the chains that are engaged in 
said V-formed notches. 

The object of the next improvement is to prevent the casting off 
of the belt that imparts motion from a shaft upon the gearing-car- 
riage to a reel that moves independently thereof, when the machine 
is passing over rough ground; and it consists of the combination 
of the reel, arranged to move with the finger-beam, the gearing-car- 
riage, a radius-bar connecting the reel-shaft with the gearing-car- 
riage, a guiding belt-pulley arranged upon the gearing-carriage, 

and a second guiding belt-pulley arranged upon the radius- 
7 bar. In this combination one of the said two guide-pulleys 

directs the driving member of the belt into its proper line, 
while the other guide-pulley directs the slack member of the belt 
into its proper line, so that the belt dues not tend to cast itself off 
the driving-pulley or the reel-pulley. 

The object of the next improvement is to insure the free rocking 
of the finger-beam for the purpose of raising or depressing the points 
of the guard fingers, when the machine is used for reaping grain; 
and consists of the combination of the finger-beam with the gearing- 
carriage by a swivel-joint, and with the raking-platform by hinge- 
connections, so that the finger-beam may be rocked relatively to 
both the gearing-carriage and the raking-platform with which it is 
connected. 

The object of the next improvement is to maintain the raking- 
platform at its proper inclination or level, notwithstanding the 
rocking of the finger-beam, with which it is connected; and it con- 
sists of the combination of the raking-platform of the machine with 
the finger-beam by hinge-connections, and with the gearing-carriage 
by an upright stay, and a bar or link connecting the gearing-car- 
riage and the upper end of said stay. The upright stay forming a 
part of this combination is, by preference, the inner reel-post, and 
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the bar or link is, by preference, the radius-bar, that also connects 
the reel with the gearing-carriage, so that the said reel-post and 
radius-bar are enabled to perform duplex functions. 

The object of my next improvement is to insure the free rocking 
of the finger-beam relatively to the raking-platform, notwithstand- 
ing thesupport of the outer ends of the finger-beam and platform by 
a grain-wheel; and it consists of the combination of the finger-beam 
with the grain-wheel, through the intervention of a hinge-connec- 
tion, which is, by preference, one of the same hinge-connections 
which combines the raking-platform with the finger-beam, and the 
grain-wheel is, by preference, a caster-wheel. 

The object of my next improvement is to enable the clutch-con- 
nection between the crank of the cutter and the driving-wheel to be 
operated with facility ; and consists of the combination of the mov- 
able member of the clutch with the clutch lever, composed of two 
parts, which are a lever proper, and a yoke that engages In a groove 
in the said movable member. 

My improvements may be embodied in a machine having the 
finger-beam arranged in advance of the axial line of the shaft or 
arbor of the driving-wheel, or arranged in the rear of that axial line. 
In the former case the vibratable link that connects the finger-beam 
with the gearing-carriage will be arranged in advance of the driving- 
wheel, and in the latter case in the rear of the driving-wheel. 
In the former case also the rod hereinbefore called a “ draft-rod” 
(because the strain to which it is subjected is a pulling-strain) 
becomes a pushing or thrust rod, and connects the inner end of the 
finger-beam with the rear of the gearing-carriage. In the former 
case the radius-bar for the reel and raking-platform connects with 
the rear end of the gearing-carriage, and in the latter case with its 
front end. 

I prefer to construct a harvesting-machine with the finger-beam 
in the rear of the line of the axle of the driving-wheel, and as a de- 
scription of such a machine, perfected by my improvements, will 
enable them to be fully understood, all of my improvements are em- 
bodied in the harvesting-machine of that description, which is rep- 
resented in the accompanying drawings, and which is an illustra- 
tion of the best mode which I have thus far devised of embodying 
them in a working-machine. 

Figure 1 represents a plan of the machine. Fig. 2 represents an 
elevation of the stubble side thereof. Fig. 3 represents a vertical 
transverse section thereof at the line « xof Fig. 1. Fig.4 represents 
a similar section at the line * * of Fig. 1. Fig. 5 represents an ele- 
ration of the grain side of the machine. Fig. 6 represents a front 
view of certain parts of the machine, designated by the same let- 
ters as are applied to the same parts in the other figures. Fig. 7 
represents a plan of a part of the finger-beam with the divider used 
in mowing, and the platform and grain-divider disconnected; and 
Figs. 8,9, and 10 represent a plan and side view and cross-section 
of the guard-fingers drawn upon a larger scale than the preceding 
figures; and Figs. 11 and 12 represent views of the clutch-lever of 
the crank-shaft, also drawn upon a larger scale. 
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This machine is what is commonly called a “ combined machine,” 
and is adapted to reaping and mowing. When used for the former 
purpose it is arranged as represented in Figs. 1 to 6; when used for 
the latter purpose certgin of its parts are removed, as hereinafter 
stated, and a grass-divider is substituted for the grain-divider at the 
outer end of the finger-beam. 

The gearing which imparts motion to the sickle and reel of the 
machine is mounted upon a carriage, A, which is supported by two 
running or ground wheels, b B, and is provi ided with a tongue, C, 
to which the horses are hitched. ‘The tongue ts join ited to the year- 
ing-carriage, and has an arm, ¢, which projects bockward over said 
carriage to a standard, c', mounted thereon. Thestandard and arm 
are both pierced with holes, through which a bolt, C", Is passed, by 
which the tongue is made fast, so that the tongue is then a stiff 
tongue; but the inclination of the tongue to the carriage may be 
varied by shifting the said bolt from one hole to another in the 
standard c', so as to vary the position of the rear end of the carriage 
with which the cutting apparatus is connected. 

The running-wheels B B, by their revolution, impart motion to 

the cutter and reel of the machine. ‘To this end they are 
8 fitted to turn upon a shaft, D, with which _ is connected 

by as pring- pawl, d,and a ratchet- wheel, d’ (the latter secured 
to the shaft and the former to the running-wheel), so that the run- 
ning-wheel that turns fastest acts as the driver. This shaft is fitted 
with a cog-wheel, E, whose teeth engage with those of a pinion, E’, 
secured to a counter-shaft, D', and this counter-shaft is fitted with a 
beveled whe el, IM”, whose teeth engage with those of a beveled pinion, 
* (represented in dotted lines in Fig. 1), that is mounted upon the 
crank-shaft ”, with which the cutter is connected. The hub of the 
pinion is fitted to turn upon the crank- —_ D*, and is connected 
with it by means of a saw-toothed clutch, one member (e) of which 
is arranged to slide longitudinally upon the ‘coal but com- 
pelled to turn therewith by means of a pin or feather, while the 
other member of the clutch is formed upon the hub of the pinion 
kK’. ‘The sliding-clutch member e is controlled by a lever, f, which 
is composed (see Figs. 11 and 12) of two parts, the lever mda r and 
a yoke, f°, which enters a groove in the : gee? -C a tch member e, and 
is pivoted to the frame of the machine, with its upper end passing 
through a slotted plate, f', fitted with two note ae in one or the 
other of which the lever may be engaged for the purpose of holding 
the clutch into gear or out of gear. In the former czse the crank- 
shaft D® and the cutter are caused to operate as the beige res els 
turn. In the latter case the crank-sbaft and cutter, being discon- 
nected from the running-wheels, remain at rest. The requisite 
lateral play of the lever to permit its engagement and disengage- 
ment is obtained by constructing it to fit loose ly upon its pivot, and 
a spring, f?, is coiled upon the pivot to hold the lever engaged in 
either notch of the slotted plate f'. The two parts of the clutch- 
lever are notched and fit loosely into one another; hence the yoke 
can play upon the lever proper to accommodate itself to the varying 
positions of the lever proper and sliding-clutch member. 
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The finger-beam G of the machine projects at one side of the rear 
end of the gearing-carriage A, and is fitted with guard-fingers H, 
through the slots of which a scalloped cutter, I, is arranged to recip- 
rocate Tesidindep. The end of this cutter that is nearest the gearing- 

‘arriage is connected with the crank-wrist g of the erank-shaft D2 by 
means of aconnecting-rod, J. The finger-beam is connected with the 
rear end of the gearing-carriage in the following manner: The end 
of the beam nearer the carriage is provided with a iene K, from 
which lugs a a project upward. ‘These lugs are perforated to admit 
a joint-bolt, a', which connects the shoe with one end of a vibratable 
forked link, L, whose other end is connected by a swivel-joint, M, 
with a bracket, N, secured to the rear of the gearing-carriage. ‘This 
swivel-joint is formed by a cross-head (m, Fig. 1°), the center of 
which is bored transversely to permit a journal formed on the end 
of the forked link L to turn in it. The ends of the cross-head m are 
formed into journals, which turn in bearings upon the bracket N. 
Hence the finger-beam can both rise and fall freely at either end, 
and rock forward and backward without twisting the link that forms 
its connection with the gearing-carriage. Moreover , the axis of the 
cross-head m of the swivel-joint is arranged in line, or thereabout, 
with the axis of the crank-shaft D®, that imparts motion to the cut- 
ter,so that such rising or falling, or rocking, does not materially 
change the distance between the crank-shaft and the cutter. The 
shoe K of the finger-beam is connected also with the front end of 
the gearing-carriage by a draft-rod, O, and the connection between 
the rear end of this dri aft rod and the said shoe is a swivel-joint, M’ 
of which the joint-pin a! of the vibratable link Lis the longitudinal 
axis, and its T-head m! the horizontal axis. This swivel-joint, there- 
fore, while maintaining a firm connection with the draft-rod, gives 
free play for both the longitudinal and rocking movements of the 
finger-beam. Hence, when the machine is used for cutting grass, 
the said finger-beam may be left free, not only to rise and fall at 
either end, but also to rock or to be rocked forward and backward, 
so that the points of its guard-fingers incline toward or from a hori- 
zontal plane. 

In order that the finger-beam may be rocked by the conductor of 
the machine, the vibratable link L is fitted with an arm, J, whose 
upper end is connected by a rod with the lower end of a lever, P, 
that is pivoted to the gearing-carriage near its forward end. ‘The 
upper end of this lever P extends within the reach of the driver, 
who sits upon the driver’s seat Q, so that he may ruck the finger- 
beam by moving the said lever to and fro. This rocking lever P 
is fitted with a spring-bolt, whose end can engage in any one of a 
number of notches formed in a segment, R, which is attached to the 
gearing-carriage concentrically with the pivot of the rocking lever, 
so that the finger-beam may be fastened in the desired position by 
the engagement of the spring-bolt in the appropriate notch. The 
rocking lever is fitted with a lever-handle, p, and rod connecting 
with the spring-bolt, by which the spring- bolt m: iy be withdrawn 
from the notched segment and held disengaged therefrom during 
the movement of the lever. In order that the connection between 
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the cutter on the finger-beam and the crank-shaft on the gearing- 
carriage may not obstruct the free rocking of the finger- beam, the 
connecting-rod J is connected with the cutter | by means of a swivel- 
joint, S, consisting (see Fig. 1°) of a bead, s, that is pivoted to the 
cutter-stock (by a shank that extends lengthwise therewith, and 
turns in an ear, s', secured to the end of the cutter-stock) and of a 
cross-pivot, s*, that passes through the said head and through two 
ears formed upon the connecting- rod J. 
9 The outer end of the finger- beam is sustained by a grain- 
wheel, T, which is pivoted to an arm, T', that projects from 
and js constructed to turn upon an upright arbor, T?, so that the 
said grain-wheel operates as a caster-wheel. This arbor T? is secured 
to the frame-work U of the divider U'. 

In order that the finger-beam may be raised and lowered while 
the machine is in operation, the arbor T? of the caster-wheel is 
constructed to slide up and down in the hubs of the caster-arm T’, 
and the said arm is connected with the shorter arm of a bent hand- 
lever, P’, that is pivoted upon the gearing-carriage by a flexible 
connection consisting of a chain, h, rod /', and a cord, h?®, the first 
of which passes around a sheave mounted upon the vibratable link 
L, and the last of which passes around a sheave, h*, secured in the 
divider frame-work U, so that the forward movement of the bent 
hand-lever or lifting- lever P’ pulls the divider end of the finger- 
beam upward, and causes it to approach the hub of the caster- wheel 
arm ‘T!, thereby compelling it to rise from the ground. 

In order that the inner end of the finger-beam may be corre- 
spondingly raised, the vibratable link Lis provided with achain, h‘, 
which is applied to the same lifting-lever P’ as the chain leading 
from the outer end of the platform, and as this second chain is at- 
tached to the link near its middle, so that the finger-beam is raised 
twice as much as the part of the link at which the attachment is 
made, the chain is applied to the middle of the bent arm of the lifting- 
lever. 

In order that the chains may be adjusted so as to vary the position 
of the finger-beam from any required mean distance from the ground, 
they are not made fast to the lifting-lever, but are caught in V- formed 
notches w w’, from which they can readily be removed and be as 
readily repls iced. The lifting-lever is provided with a spring-bolt, 
which is arranged to e ngage in any one of a series of notches formed 
in a segment- plate, kh’, so as to secure the lifting-lever, and conse- 
quently the finger-beam G with which it is connected, in any desired 
position. A lever- handle, p’, also is applied to the lifting-lever to 
control the spring-bolt. 

The guard-fingers H have a peculiar form, the upper faces of their 
lower members ‘being made concave, as represented at n, Fig. 10. 
This construction permits the cutter or sickle to bear on the rims of 
the fingers, the edges of which are kept sharp by the constant attri- 
tion, so that the cutting-edges of the fingers are made self-sharpen- 
ing. The lower members of the fingers are also constructed with 
spurs n’ n’ at their sides made in one piece with them, the spurs be- 
ing long enough to prevent the grain or grass from passing back- 
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ward along the side of the finger into the notches of the scallops of 
the cutter, but not so long as to meet and form a continuous bearing, 
which would involve the necessity of fitting their adjacent ends ac- 
curately to each other. This mode of preventing the backward 
passage of the material being cut is an improvement upon that in 
which the effect is produced by riveting a long bar to the under 
members of the fingers, as it involves less expense in construction. 

The raking-platform W of the machine (when grain is to be har- 
vested) is attached to the finger-beam G. The reel V is supported 
by this platform,so as to move with the finger-beam when it is raised 
or lowered. The gudgeon of the outer end of the reel is received in 
one of a series of holes formed ina reel-bearer, X, which projects 
forward from ashort reel-post, Y, secured to the platform at its outer 
rear corner. The reel-bearer is pivoted at its rear end to the head of 
this reel-post, and is provided with a toothed plate, Y', which engages 
in the spaces between the teeth of a segment, Y*, secured to the reel- 
post. The segment has a curved slot in it, through which a bolt is 
passed, which also passes through the reel-bearer, so as to hold the 
toothed plate and bearer to the segment. The inclination of the 
ree]-bearer may be varied for the purpose of raising or lowering the 
outer end of the reel by slacking the nut of the bolt, and engaging 
the toothed plate with others of the spaces between the teeth of the 
segment Y°. The shaft of the reel is supported at its inner end by 
a reel-post, X', erected upon the inner forward corner of the platform. 
The reel-shaft is fitted with a belt-pulley, Z, to which a round belt, 
q, is applied to cause it to revolve. This belt is put in motion by 
being applied to a second belt-pulley, Z’, that is secured to the shaft 
D of the running or ground wheels B B. 

In order that the tautness of the belt may not be materially affected 
by the change in the position of the reel, due to its movement with 
the finger-beam and platform relatively to the gearing-carriage, the 
bearing ¢ of the inner end of the reel-shaft, although supported by 
the inner reel-post X', is connected with the forward end of the gear- 
ing-carriage by a radius-bar, X*,so as to maintain its distance there- 
from, although it rise and fall, and the belt g, instead of being con- 
ducted directly from the pulley Z’ on the driving-shaft D to the 
reel-pulley Z,is conducted forward and backward to and from two 
supplementary belt-pulleys, z z’, that are located at or near the pivot 
a that connects the radius-bar X? with the gearing-carriage, one 
pulley, z, being pivoted to the gearing-carriage, and the other, z’, to 
the radius-bar. As these pulleys are for all practical purposes, 
substantially at the center of movement of the reel in rising and 
falling with the radius-bar, such movement does not materially 
affect the belt g, and the latter retains its tautness, while the rising 
and descent of the reel is not affected by the transmission of power 
to it. 

On the other hand, the pulley z, located upon the gearing-carriage, 

maintains always the same relation to the driving-pulley Z’, 
10 and therefore guides the driving member of the belt prop- 
erly to that pulley, notwithstanding the change of position of 
the reel, caused by the unequal rising or descent of “its two ends, 
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while the other pulley 2’, being located on the radius-bar X°®, main- 
tains the same relation to the reel-pulley Z, however the reel and the 
said pulley may vary its position relatively to the gearing-carriage, 
and therefore guides the slack member of the belt properly to the 
reel-pulley, notwithstanding its change of position. Hence the pul- 
leys z 2’ are guide-pulleys to guide the belt properly, and thereby 
prevent it from being cast off by the movement of the reel with the 
finger-beam in passing over uneven ground. 

Another and equivalent arrangement of the belt and pulleys for 
maintaining the tautness of the belt (but not for preventing the 
casting of it off the pulleys) is represented at Fig. 3". In this case 
the radius-bar X? is pivoted upon a counter-shaft, D°, which is car- 
ried by the gearing-carriage, and is fitted with a pulley, z, from 
which the belt g proceeds to the pulley Z on the reel-shaft. The 
counter-shaft D® on the gearing-carriage may be caused to revolve by 
a belt encircling pulleys secured to the shaft of the running-wheels 
and this counter-shaft, or in any other convenient manner. 

The inner end of the reel may be set more or less forward of the 
finger-beam by shifting its bearing r forward or backward on the 
radius-bar, and the radius-bar X? is pierced with a series of holes, to 
which the bolt that holds the bearing r of the reel-shaft may be 
transferred when that bearing is shifted forward or backward. ‘The 
inner end of the reel may be raised or lowered by turning the radius- 
bar X? up or down on its pivot 7, and the reel-post X! is pierced 
with a series of holes, to one of which the bolt that holds the radius- 
bar to it may be transferred when that radius-bar is turned to a 
different position. 

In order that the finger-beam may be rocked to depress or raise 
the points of the guard-fingers when the machine is used for reap- 
ing grain, the raking platform W is not attached rigidly to the 


> S&S 
finger-beam, but is attached to it by hinges ¢ g*, Fig. 1, so that the 


ny 
finger-beam may be rocked while the platform retains its position, 
and the platform is retained in its proper position by being con- 
nected with the gearing-carriage by the inner reel-post X! and 
radius-bar X°, which thus act as stay and link to hold the platform 
in addition to supporting the reel; and in order that the inner reel- 
post may so operate, its lower end is firmly connected with the rak- 
ing-platform W bya metal shoe, 2*. The rocking of the finger-beam 
independently of the raking-platform W is insured by the connec- 
tion of the caster or grain wheel T with the said platform, so that 
the said wheel is combined with the finger-beam through the inter- 
vention of the hinge or hinges g*, which combine the platform with 
the finger-beam. Hence the rocking of the finger-beam Is not pre- 
vented by its combination with a raking-platform or a grain-wheel, 
but is under the control of the driver, who effects it by means of the 
rocking-lever P, as may be found expedient to cut the grain ata 
greater or less distance from the ground, or to raise up lodged grain. 
Moreover, as the weight of the outer half of the platform is sustained 
by the grain-wheel instead of by the finger-beam, the latter is relieved 
from much strain, and is not so apt to vibrate or spring as it other- 
wise would be. 
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When the machine is to be used for cutting grass, the reel V, 
radius-bar X*, and platform W, with the reel-supports, divider- 
frame, and caster-wheel T, are removed from the finger-beam G, and 
a small grass-divider with a track-clearer is bolted to the outer end 
of the finger-beam in the place of the outermost finger, as repre- 
sented at U?, Fig. 7. The rocking of the finger-beam is then under 
the control of the driver, who effects it by means of the rocking lever 
P, as may be found expedient, to conform to the surface, over which 
the cutter is passing. When used for reaping grain, the grain- 
divider U!, Figs. 1, 4,and 5, which projects laterally beyond the end 
of the finger-beam, gathers in a mass of standing grain wider than 
the breadth of the cutting apparatus, and the grain at the stubble 
side is correspondingly gathered in by a grain-guard, U*%, that is 
supported by the inner reel-post X',and consequently moves up and 
down with the platform and cutting apparatus. When the machine 
is used for cutting grass, the grass-divider U*, being at the end of 
the finger-beam, gathers in no more grass than the cutting apparatus 
can advantageously cut, and the swarth is narrower than when cut- 
ting grain. When the machine is used for reaping, the driver sits 
upon the seat Q, and the raker upon the end of the spring-frame Q! 
with his feet resting on a removable foot-board Q?, which is detached 
from the machine when the machine is used for mowing. 
Having thus described a machine embodying all my improve- 
ments, I declare that I do not limit my new combinations to the 
particular forms represented in the drawings, but intend to vary the 
form and construction of the members of the combinations, or to 
use equivalent members in their places, as circumstances may render 
expedient. 
What I claim as my invention, and desire to secure by letters 
patent, is— 
1. The combination, as set forth, in a harvester, of the finger-beam 
with the gearing-carriage by means of the vibratable link, the draft- 
rod, and the two swivel-joints M and M!',so that the finger-beam 
may both rise and fall at either end, and rock forward and back- 
ward. 
2. The combination, as set forth, in a harvester, of the finger-beam, 
gearing-carriage, vibratable link, draft-rod, swivel-joints, and arm, 
by which the rocking of the finger-beam is controlled. 
11 3. The combination, as set forth, in a harvester, of the 

gearing-carriage, rocking finger-beam, vibratable link, re- 
ciprocating cutter crank-shaft on the gearing-frame, connecting-rod, 
connecting said crank-shaft with the cutter on the rocking finger- 
beam, and swivel-joint at the cutter. 

4. The combination, in a harvester, of the gearing-carriage, fin- 
ger-beam, vibratable link, grain-wheel, and lifting-connection for 
the grain end of the finger-beam, substantially as set forth. 

do. The combination, as set forth, in a harvester, of the gearing- 
arriage, finger-beam, vibratable link, grain-wheel, lifting-connec- 
tion, and lifting-connections for the inner or stubble end of the 
finger-beam, so that each end of the finger-beam may be raised or 
lowered relatively to the gearing-carriage. 
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6. The combination of the reel, arranged to move with the finger- 
beam, the gearing-carriage, radius-bar, and two guide-belt pulleys 
for the driving and slack members of the reel-belt, one of said guide- 
pulleys being arranged upon the gearing-carriage, and the other 
upon the radius-bar, substantially as set forth. 

7. The combination, as set forth, of the finger-beam, gearing-car- 
riage, swivel-joint M between the finger-beam and gearing-carriage, 
raking-platform, and hinge-connections between the finger-beam and 
raking-platform. 

8. The combination of the raking-platform, finger-beam, hinge- 
connections, gearing-carriage, upright stay, and link, substantially 
as set forth. 

9. The combination, as set forth, of the finger-beam with the 
grain-wheel and platform through the intervention of a hinge-con- 
nection. 

10. The combination of the movable member of the clutch (for 
throwing the cutter-crank out of or into gear) with a clutch-lever 
composed of two parts, connected by notches, substantially as set 
forth. 

In witness whereof I have hereto set my hand this 28th day of 
January, A. D. 1867. 

ALVARO B. GRAHAM. 

Witnesses : 

D. N. BARKER. 
GEO. W. DIVER. 


(Here follow diagrams marked pp. 12, 13, 14, & 15.) 


| Endorsed:] Supreme Court U.S. 1888, October term. No. 108. 
Cyrus H. McCormick et al., app’ts, vs. Peter Whitmer, adm’r of 
Hugh Graham, dee’d. Stipulation of counsel and addition to record. 

[Stamped:] Office Supreme Court U.S. Filed Oct.5,1888. James 
H. McKenney, clerk. 
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H. McCORMICK: LEANDER J. McCORMICK, AND 
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GRAHAM, 
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Supreme Courtof the United States. 


OCTOBER TERM, 1888. 


Cyrus H. McCormick, Nettie Fowler McCormick, 
Executor and Executrix of Cyrus H. McCor- 
mick ; Leander J. McCormick, and Robert H. 
McCormick, 


No. 108.) 


‘ 1ppellan ts, 


Peter Whitmer, Administrator of Hugh Graham, 
Appellee. 


Appeal from Circuit Court of the United States for 
Northern District of Illinois. 


BRIEF FOR APPELLANTS. 


STATEMENT. 


This is an appeal in behalf of the defendants below 


in asuit in equity for infringement of a patent for “ Im- 
provement in Harvesters,” granted Alvaro B. Graham 
Febrnary 11, 1868, No. 74,342. 

The patent contains ten claims of which only the first 
two are in controversy. ‘These two claims reijate to the 
construction of the joined connection between the finger 
beam and the frame of the machine, by which the specifi- 
cation represents that the floating finger beam is given a 


greater capacity for rocking backward and forward, that 
is, for a crosswise tilt that will tip the finger guards up- 
ward or downward. <A crosswise tilt of this floating finger 
beam was common in the older machines, and the object 
of the modification recited in these claims is stated to be 
to vive "a greater capacity of movement,” and “to enable 
it to be rocked for the purpose of setting its guard fingers 
at any desired inclination to a horizontal line.” 


The bill was filed by Hugh Graham against Cyrus 


H. MeCormick, Leander J. MeCormick. and Robert. H. 


McCormick, co-partners, of the ecitv of Chiengo. It re- 


cited the invention by Alvaro b. (grahbem. the issue of 


' 


the patent, its assignment ice the complainant August 12. 
1870, charged infringement of the first and second claims, 
and prayed for an Injunetion and account of profits and 
damages. (fec., pp. 10, 28.) 

The defendants, by their answer (pp. 7, 14, and 18, 


Ree.) and proots, insisted upon the following detenses: 


| 
+ 


I reve } . . . 
First. That the complainant was not the inventor of 


the alleged improvement or any material part thereof. 

Second. That the detendants had not} intringed the 
patent or employed the alleged improvement claimed 
therein. 

lhird. That the features oft the ir machine, by reason 
of which they were charged with infringement, were found 
in many prior patents, recited in the answer, and intro- 
duced in evidence (more particularly mentioned here- 
after.) 

Fonrth. That the patent Was Invalid for Wall of nov- 
elty, and that the alleged invention was set forth and de- 
scribed in various prior patents recited in the answer. 

Fifth. ‘That the patent was invalid by reason of the 
alleged invention having been in “public use and on sale 
for more than two years before application therefor, with 
the knowledge and consent of the patente eC. 

Sixth. That the patent Was Invalid by reason of the 
alleged invention having been shown and described in a 
prior patent obtained by the samme patentee under date ot 


July 23, 1867; and by reason of the fact that the applica- 


- 


tion for the patent in suit was in fraud of the mghts of 
the assignees under the first patent. 

NS renth. That the patentee, naving prior to the ap- 
plication for the patent of July 23, 1867, assigned that ap- 
plication and the invention to which it related, and the 
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exciusive right to the maehine exhibited therein (having 


at the time a claim in that application for the subject- 
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gqamaves (p oo). 


| pon reference to the master. after some bnquiry 1nto 


defendant's profits, complainant entered ppon the record 
il waiver ot profits, and conte 7 the « i oO] recovery to 
. damage Ss on the basis OF a rovaity ¢ iCeIse fee.” ( Nee 
p. 426, R 

Pending the proceeding before the master, Cyrus H. 


Net OTIRICK Daa died, and the repress tives ol his estate 
were brought im by bill of revivor (p. 90 


Complainant had never been a manufacturer of or 


dealer in the machines in controversy, nor had _ he, either 
prior to or during the term of the infringement, any li- 
eensees manufacturing UPON a royalty or paying tribute 
In any way underthe patent. The machine shown in the pat- 
ent appears to have been a commercial failure, and had been 
abandoned before the complainant acquired his title. No 
evidence was offered to show actual damage of any kind. 
Instead of this, resort was had to the plan of manutactur- 
lite pe nd nie an e€2 post facto measure of re- 


io @2 part 


covery. After the adjudication of intringement in this 
ease, and after the expiration of the term over which the 
account extends, complainant proceeded to effect settle- 
nents of other pending suits for amounts less than the cost 
of litigation. While several of these settlements were 
nominally at the same rate, nO two instances were actually 
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} 


SO. In aul cusses Wnere any considerable number ot Thhil- 
chines were involved the settlements were made for lump 
sums governed by no rule except that, whatever the num- 
ber of machines included, the settlernent was always fora 
sum less than the cost of defense. Out of these settlements 
were selected several instances where the number of ma- 
chines to be settled for was so small that a pavinent in- 
significant as compared with the ecost of- litigation would 
represent a large rate per machine, and in these exceptional 
cases there was executed an lnstrument reciting that the 


orautor “demanded five dollars a machine for a certain 
number of machines theretofore soid. but “aece pte i three 


dollars a machine if payment was made in accordance with 
the terms of the instrument. ‘These instruments author- 
ized such defendants to continue manufacture at the 
sume rate (three dollars per machine) for the balance 
of the term of the patent, which was iu no Instance 
more than a few months; that is to say, about the time 
necessary to work off the machines on hand. In no case 
did the parties SO settling bind themselves LO continue to 
manufacture or sell. Ly each ol these Cases there Was some 
other consideration in the transaction sufficient to account 
for the sum actually paid. In one of the several cases the 


party making the settlement. who was the president of the 


% 


%. 
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company with which it was nominally made, was person- 


' 


ally given an assignable shop-right under the patent, and 
his company was, by a separate instrument, released from 
the payment of one-half of the sum recited in the so-called 
license. In other cases only part of the machines that had 
been made and sold were included in the aeceount, and 
others were released. In another Catse Lie complainant 
contemporaneously (without other « misideration) agreed 
under bond to protect and hold harmless the grantees in 
the manufacture of a machine they were thet making 
(not the Graham machine) against a patent owned by a 
stranger. 

The cirenmstanees under which these settlements were 
made, and the steps afterward taken by the complainant 


hese instruments 


—y 


and his so-called licensees, show 
vere drawn and executed, not for purpose of express- 
ing any actual transaction between the parties to them, 
but solely with reference to their effect in establishing a 
measure of recovery against these defendants for an in- 
frinvement that ended before the first of these settlements 
was made. ‘The settlements which purported to be made 
upon the basis of this heense fee, did not aggregate, in the 
amount ol machines settled for and leensed, one per cent 
of the machines which complainant settled for and licensed 
for lump sums, comparatively small, but varying in amount, 
during the simie period over which thi se so-called royalty 
settlements were made. 

The master held that these exceptional transactions, 
thus selected and manipulated by the complainant, estab- 
lished against these defendants a measure of the complain- 
ant’s damages suffered by reason of their manufacture 
and sale during a period which ended before the first of 
these settlements was made, and that the ninety-nine per 
cent of transactions in which complainant had granted re- 
leases for past and future at a comparatively insignificant 
rate per machine (under circumstances that were similar, 
except as to the interest or capacity ot the grantees to de- 
fend), were not to be considered because they were recited 


as made at lump sums. 
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Ife therefore found upon this evidence that the com- 
plainant had an established royalty of $5 a machine; 
that it should equitably be redueed to S83 (none of these 
contracts had provided forthe actual payment of more 
than $3 for such machines as were included), and awarded 
complainant as the damayes for an infringement begin- 
ning in 1874 and ending in 1879 over $100,000. Only a 
small proportion of the machines manufactured by the de- 
fendants during this period were charged with infringe- 
ment or included in the account. 

The damages thus assessed for a modification relating 
to a subordinate adjustment in a complicated machine were 


} evidence CoO be several times the entire profit On) 


— 


shown 
the complete machines, which involved a large number of 
other inventions, and had owed their suecess in the market 
to the excellence of the machine in other respects, to the 
energy and business experience of the manufacturers, to 
their reputation in the market, built up through many 
years of enterprise and industry, and by many inventions 
of their own. 

These damages were assessed in behalf of a complain- 
ant who never undertook to manutacture or sell a ma- 
chine, either in his own behalf or through licensees, during 
any part of the term of infringement, and under a pat- 
ent which the patentees and all his associates in the manu- 
facture had been obliged to abandon as unprofitable many 
years before the alleged infringement began. 

The device by which defendants were found to in- 
fringe was so different in its construction and in its prop- 
erties, from that of complainant’s patent, as to give a dif- 
erent capacity of adjustment to the machine, to which de- 
fendants attributed its success, and without which they in- 
sisted that it must have been abandoned, as the Graham 
was. 

The master said in his report that he had entirely dis- 
regarded the compromise settlements, but. iis there were 
no transactions in evidence in which this royalty pur- 
ported to be paid simply for a license under this patent, 
other than those in which the transaction was in settle- 


%, 
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ment of litigation begun or threatened, this expression 
must be due to the master assuming that a sum paid for 
the settlement of a pending suit ceased to be a compromise 
settlement if the instrument which provided for its pay- 
ment was so drawn as to recite that the amount paid was 
estimated as a certain rate per machine on the proportion 
of machines that were to be paid for. 

The master also recited that, independent of these 
sales, ‘*there is mueh testimony in the record to show 
that the value of tne Graham invention was fully equal to 
the SUNS realized by the settlement sales of them.” 

There is not a syllable of evidence in the reeord upon 
which this statement can be predicated, or which tends to 
afford any affirmative measure of damage, independent of 
the transactions above mentioned. 

But the “© aerline of Graham s Ae ntions ”’ had been 
eliminated from the case by the disclaimer ot profits and 
the express limitation of the claim of recovery to * damages 
on the basis of a royalty or license fee.” The master does 
not pretend that there was any evidence to show that the 
complainant was in the way of realizing such value but for 
the infringement, or that the sume was capable ot realizing 
by any practical way of doing business, or that there is any 
evidenee from which he Can infer that the complainant has 
been damaged in that amount. 

Defendants excepted specifically to the findings of the 
master. ‘Their exceptions are recited under “Assignment 
of Error.” They insisted that the complainant could not, 
pending the account, create the measure ot recovery against 
the defendants for past Infringement by the form of instru- 
ment which he forced upon other infringers as the condi- 
tion of avoiding litigation; that such settlements did not 
tend to establish a royalty or afford any measure of dam- 
ages even as against the subsequent infringers, much less 
against those whose infringement had ended before the first 
negotiation for such settlements were intiiated ; that if set- 
tlements for infringements were to be considered at all in 
fixing the measure of recovery against a stranger (which 


they deny), the complainant could not, by the form of in- 
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strument which he drew, select the one per cent of cases 
in which a small infringer had paid a large rate per ma- 
chine in settlement, and exclude the ninety-nine per cent 
in which the larger infringers had paid a smaller rate per 
» as to take the former as the multiplicand by 


machine, s 
which the defendants’ machines were to be multiplied ; that 
of the two classes the larger class, and that representing 
settlements with defendants who were better able to protect 
themselves, would be a fairer test, but that all these settle- 
ments were so obviously controlled by other considerations 
than the worth of the features in controve rsv, as well is 
so remote from the period in controversy, as to afford ab- 
solutely no evidence of damage, or of any established 
license fee; that the evidence affirmatively showed that the 
complainant had suftered ho damage by reason of the 
manufacture and sale by defendants; and that the award 
should have been nominal damages only. 

The court (withont filing an opinion, or stating its 
reasons) overruled complainant’s exceptions and = con- 
firmed the report, except as to that portion of interest which 
the master had assessed, and added interest upon the sum 
assessed, for the period between the date of the master’s 
report and the decree of the court modifying the same. 
Judgment was thereupon entered for $85,553.60, together 

vith costs. ‘The defendants appealed, and now contest the 
several findings of the court, as well those embraced in the 
interlocutory as in the final deeree. 

Hugh Graham, the complainant, having died since 


appeal, his admiutistrator has been brought in is appellee. 


ASSIGNMENT OF ERROR. 


Appellants respectfully submit that the court below 
erred : 

First. In finding complainant’s patent valid in respect 
to the first two claims thereof: whereas it should have 
found that the same was invalid for want of novelty, and 


for want of patentable invention; because the alleged in- 


ty 


‘ 


vention was in public use and on sale for more than two 
years prior to the application for patent; becanse the same 
had been exhibited and embraced in a prior patent procured 
by the same patentee, without restriction or reservation, and 
had been abandoned ; because the proceedings in the appli- 
cation for such prior patent concluded the patentee from 
obtaining a subsequent patent therefor; and because the 
application for the patent in suit was fraudulent. 

Second. In tinding the first two claims and each of 
them infringed by defendants; whereas it should have 
found that there was no infringement. 

Third. In tinding that complainant had sufficient title 
to maintain this suit; whereas it should have found that 
William Lb. Warden and Cyrus B. Warden, assignees of 
the Graham patent of July 25, 1867, and of the machine 
therein represented, and all improvements thereon, were 
essential parties. 

Fourth. In failing to find that defendants were entitled 
to make, use, and sell the machine exhibited and described 
in the Graham patent of July 23, 1867, and all parts 
thereof. 

Fifth. In overruling each of the following exceptions 
of defendants to the master’s report; whereas it should 
have sustained the same and each of them, to wit: 

“And now come the detendants in the ubove enti- 
tled cause, by George Harding and John R. Bennett, 
their solicitors, and take exceptions to the report of 
the master tiled herein on the 21st day of July, A. D. 
1SS4, viz: 


‘1. For that the said master | 


as found that the tes- 
timony establishes a royalty or license fee of three 
dollars for each machine manufactured and sold by 
the defendants containing the peculiar invention of 
the complainant mentioned and described in the first 
and second claims of the complainants patent. 

“9? For that the said master has refused to allow 
the defendants a credit of $57,777.50, amount paid 
James A. Saxton for royalties upon the machines in- 


cluded in this accounting. 
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“4. For that the said master has refused to find 
‘that the damages sustained in this case are merely 
nominal.’ 

“5. For that the said master has found ‘that in- 
terest should be allowed at the rate of six per cent 
per annum upon the sum herewith reported from the 
date of the announcement of the decision of the court 
establishing the rights of the complainant,’ to wit, 
the thirteenth day of March, A. p. 1880. 

“6. For that the said master has found and re- 
ported that there is due the complainant from the de- 
fendants herein the sum of eighty-one thousand, six 
hundred dollars as principal, and the sum of twenty- 
one thousand, three hundred and twenty-four dollars 
and eighty cents as interest thereon, making a total of 
one hundred and two thousand, nine hundred and 
twenty-four dollars and eighty cents. 

‘“ Whereas the said master should have found and 
reported : 

“1. That the complainant had*no established roy- 
alty or license fee. 

“2. That the complainant is entitled to and ean re- 
cover from the defendants herein nominal damages 
only.” 

Sixth. In awarding complainant damages at the rate 
of three dollars a machine; whereas it should have found 
that complainant had failed to show any damages sustained 
by reason of the alleged infringement. 

Seventh. In allowing interest from the date of the 
master’s report ; whereas it should have tound that the 


master’s award being found in part erroneous, no interest 


could be assessed pending the ascertainment of damages 


by the court. 


Kighth. In awarding damages against the estate of 


Cyrus H. McCormick; whereas it should have held that 
damages for trespass charged to have been committed by 
said Cyrus H. McCormick, could not be recovered in this 
suit. 

Ninth. In that it did not find that complainant was 
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of complaint. 
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at travels. and necessitated ifs by ind locked positive ly against any 
upward or backirard tilt. Thi construction was. thy refore . neCeS- 
sarily such that it was automatically locked and rigidly sup- 
ported at whati ver angli it was placed, and could neither 
recede, rise, nor fall therefrom, without the ante rie ntion of the 
operator. 

The defi ndants have adhered to the forme r ly pe of adjust- 
ment, which has always been a success - and have abstained 
trom the Graham type, which IDAS necessarily (f failure, and 
which IDAs abandoned (is “such by (graham and his ass Yo) Les 
soon aft r the pate nt issued. 

Complainant’s patent (which was applied for February 
11, 1867, and issued February 11, 1868), states that the ma- 
chine therein referred to “is what is commonly ealled a 
‘combined machine, and is adapted to reaping and mow- 
ing (p. 7, Stip. end of Rec.) 

The defendants are not charged with having used the 
machine therein shown, but with having used on a differ- 
ent machine a mode of attaching and tilting the finger 
beam which complainant insists infringes the first two 


claims. ‘These claims are as follows: 


1. The combination, as set forth. in a harvester. of the 
finger-beam with the gearing-carriage by means of the vi- 
bratable link, the draft-rod, and the two swivel-joints \I 
and M’, so that the finger-beam may both rise and fall at 
either end, and rock forward and backward. 

2. The combination, as set forth, in a harvester. of 
the tinger-beam, gearing-carriage, vibratable link, draft- 
rod, swivel-joints, and arm, by which the rocking of the 
finger-beam is controlled. 

The. object of the invention, so far as the subject of 
these claims is concerned, is stated at the beginning of the 


specification as 


os 
> 


“to obtain a greater capacity of movement in a floating 
finger beam while retaining its connection with a gearing 
carriage, that is drawn torward by a stiff tongue.” 


rr’ . = 1} . ' . * 
I'he finger beam (often called finger bar) of a mowing 


or reaping machine is the long bar which projects laterally 
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upon or near the surface of the ground, in which the ser- 
rated cutting knife reciprocates. It takes its name from 
the guard fingers, which project forward from its front 
edge. 

In both mowing and reaping machines, this finger beam 
was, long prior to Graham’s first efforts at invention, con- 
nected at its inner end to the gearing carriage of the ma- 
chine by a vibratable link to which it was pivoted so as to 
tip up or down lengthwise, and also tilt crosswise. 

This endwise tipping enables it to adapt itself to in- 
clinations of the ground in the line of its extension, and 
also to be arbitrarily turned up either to avoid any excep- 
tional obstacle in its path or for the purpose of transfer, 
while the crosswise tipping or tilting capacity enables it to 
conform to variations in surface in its line of progress. 

The capacity for automatically adapting itself to the 
surface over which jt passes, due to its tree endwise tilting 
movement, is the quality designated by the term * floating ” 
finger beam. ‘The crosswise tilt is what complainant’s ex- 
pert has assumed to be referred to in the patent by the ex- 
pression ‘‘ rock forward and. backward;” rocking “ for- 
ward,” referring to the depression of the front edge, or 
guards, and rocking * backward” to their upward tilt. 

The front of the finger beam is its working edge, con- 
taining the knives and guards, and its position and path of 
movement (rather than that of its rear edge) is what has 
to be provided for in this rocking of the finger bar. 

Fig. 1,in the accompanying plate, illustrates what is 
referred to as the endwise tilt, or, to use the language of 
the patent, the capacity to “rise and fall at either end,” A 
being the finger-beam, the dotted lines A’ indicating the 
direction in which it moves for this endwise tilt. 

It is not pretended that the patent introduced any 
modification in the mode of “rising and falling at either 
end.” This tilt was common to mowers and reapers for 
many years before the earliest date suggested for Graham’s 
invention, and took place, as in his machine, on a pivot at 
the inner end of the finger-beam. A former patent to Gra- 
ham (that of July, 23, 1867, more specifically referred to 
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taining the knives and guards, and its position and path of 
movement (rather than that of its rear edge) is what has 
to be provided for in this rocking of the finger bar. 

Fig. 1,in the accompanying plate, illustrates what is 
referred to as the endwise tilt, or, to use the language of 
the patent, the capacity to “rise and fall at either end,’ A 
being the finger-beam, the dotted lines A’ indicating the 
direction in which it moves for this endwise tilt. 

It is not pretended that the patent introduced any 
modification in the mode of “rising and falling at either 
end.” This tilt was common to mowers and reapers for 
many years before the earliest date suggested for Graham’s 
invention, and took place, as in his machine, on a pivot at 
the inner end of the tinger-beam. A former patent to Gra- 
ham (that of July, 23, 1867, more specifically referred to 


14 


hereafter) expressly disclaimed the pivotal joint between 
the finger beam and the vibratable link, on which this tilt- 
ing takes place, and stated that it was old. 

Figs. 2 and 3 illustrate conditions of surface in which 
this endwise tilt, or rising and falling at either end, is util- 
ized. 

Fig. 4 illustrates the crosswise tilt, referred to in the 
patent as “rocking forward and backward,” G being the 
finger beam, G’ representing the position it assumes when 
rocked or tilted upward or backward, G” the position 
which it assumes when rocked downward or forward. 

K is the shoe at the inner end of the finger beam, H 
the guard fingers, and M’ the point on which the crosswise 
tilt or roe!ciiiy movement takes place. 

It is to this crosswise rocking motion that the peculi- 
arity of Graham’s construction relates. He was not the 
first to introduce the crosswise tilt. Whatever invention 
he made related to the particular pivot on which this took 
place, and the means of controlling the movement. 7 

Fig. 5, shows a hummock in the path over which the 
working part of the finger-beam is traveling, not broad 
enough to reach the wheel of the machine and so raise the 
machine bodily. If the finger-beam remains horizontal 
the guards may be driven into this hummock. The object 
of the crosswise tilt, as it has existed in prior machines, is 
to enable this finger beam, when the guards strike such a 
hummock, to tip upward and adapt itself to the rising sur- 
face, which it does automatically by reason of the upward 
pressure of the inclined surface upon the beveled front of 


the guards tipping them upward on a pivot at the rear of 


the finger beam. 

In this illustration, B represents the hummock, C the 
finger beam, and e the point of the guards. 

The old machines also had a lever 1, connected by a chain 
or other loose counection, by which the driver could tip up 
the front edge of the finger bar arbitrarily and secure it so 
that it could not fall below the inclination to which he had 
set it, though it was left free to tip up further automatically. 

Graham's “ greater capacity of movement” is obtained 


wie 


Figure 2. 
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hereafter) expressly disclaimed the pivotal joint between 
the finger beam and the vibratable link, on which this tilt- 
ing takes place, and stated that it was old. 

Figs. 2 and 3 illustrate conditions of surface in which 
this endwise tilt, or rising and falling at either end, is util- 
ized. 

Fig. 4 illustrates the crosswise tilt, referred to in the 
patent as “rocking forward and backward,’ G being the 
finger beam, G’ representing the position it assumes when 
rocked or tilted upward or backward, G” the position 
which it assumes when rocked downward or forward. 

K is the shoe at the inner end of the finger beam, H 
the guard fingers, and M’ the point on which the crosswise 
tilt or rocking movement takes place. 

It is to this crosswise rocking motion that the peculi- 
arity of Graham’s construction relates. He was not the 
first to introduce the ‘crosswise tilt. Whatever invention 
he made related to the particular pivot on which this took 
place, and the means of controlling the movement. 

Fig. 5, shows a bummock in the path over which the 
working part of the finger-beam is traveling, not broad 
enough to reach the wheel of the machine and so raise the 
machine bodily. If the finger-beam remains horizontal 
the guards may be driven into this hummock. The object 
of the crosswise tilt, as it has existed in prior machines, is 
to enable this finger beam, when the guards strike such a 
hummock, to tip upward and adapt itself to the rising sur- 
face, which it does automatically by reason of the upward 
pressure of the inclined surface upon the beveled front of 
the guards tipping them upward on a pivot at the rear of 
the finger beam. 

In this illustration, B represents the hummock, C the 
finger beam, and e the point of the guards. | 

The old machines also had a lever I, connected by a chain 
or other loose connection, by which the driver could tip up 
the front edge of the finger bar arbitrarily and secure it so 
that it could not fall below the inclination to which he had 
set it, though it was left free to tip up further automatically. 

Graham's “ greater capacity of movement” is obtained 
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(if comparison be made with the types of machine more 
commouly in use prior to the alleged invention), by trans- 
ferring the pivot on which this crosswise tilt takes place 
from the heel to a point in front of the beam, so that this 
pivot was made to rise and fall with the guard fingers, and 
providing an arm by which the movement in both direc- 
tions was controlled by the operator, instead of being 
in one direction independent of his control, as in the ma- 
chine before the date at which Graham claims to have 
made his invention. 

Some illustration of the combinations of vibratable 
links, draft rods, and swivel joints, by which these endwise 
and crosswise movements were provided for before Graham 
entered the field, will best indicate the nature and eftect of 
the modification introduced by him. 

Some outline of his proceedings in the Patent Offiee 
will show that it recognized the modification made by him 
to be limited to the loeation of the joint on which his 
crosswise tilt or rocking movement takes place, and to the 
rigid arm by which the positive rocking of the finger 
guards in both directions 13 ettected and controlled, and 
that the applicant and his solicitor concurred in such limi- 
tations. 

t is desirable 


that the fron edge ot the finger bar should bear closely on 


[In mowing machines (grain harvesters) 


the surface of the ground with a yielding pressure, which 
per’ ts it to rise freely and pass over such irregularities of 
the surface as would not change the plane in which 
the machine, as a whole, is traveling, and are not sufh- 
ciently pronounced to require the driver to lift the beam 
bodily. Close proximity to the surface is wanted because 
the grass must be cut or shaved off as near to the ground 
us possible, to gather the entire crop. A \ lelding pressure, 
Or, in other words, il capacity to swing upward Onl its heel, 
is necessary if the bar is to travel close to the surface, 
since, if its front edge was held mgidily down upon the 
ground, the guard fingers would be driven into every 


. 


knoll or irregular acclivity encountered in 11 


~ Dbrog’Tress. 


[n reaping machines (grain harvesters) the finger guards 
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do not rest upon the ground or travel in close proximity 
to it, but the whole bar is set some inches above the ground, 
riding at the outer end on a wheel, while on the inner end 
it is hung on the carriage at a fixed elevation. The grain 
is comparatively brittle and readily cut at any height, and, 
as the object of cutting is primarily the grain rather than 
the straw, it is often preferred to cut high in order to lessen 
the amount of straw that must bet ransporte d and threshed. 
The plowed ground in which it grows is so soft and irregu- 
lar, and often so covered with stones, that the knives, the 
guards, and the bar itself, would be in constant peril if the 
bar traveled in céntact with the ground. 

As the bar, when used in reaping, is set at such an 
elevation as not to come in contact with the ordinary ir- 
regularities of surface, there is no occasion for its front 
edge to be left free to tip or swing upward, and it is cus- 
tomary in reaping, to have it rigidly set in a fixed plane. 

In both mowing and reaping it may sometimes be de- 
sirable for the driver to tip it positively dowuward to force 
the fingers under lodged grass or grain, which they would 
otherwise tend to ride over, but this would be very rare as 
compared with the occasion for the automatic upward 
tilt. 

The capacity which Graham added to the machines be- 
fore in general use was, first, a capacity tor raising and lower- 
ing the pivot of oscillation (which had before been stationary) : 
and second, a capacity for this positive downward tilt (or Jor- 
ward rocking), which enabled the driver to tip up the heel and 
FSorce the finge rs unde 4g lodged grain or grass, which they would 
occasionally ride over if left free; but this was obtained at 
the expense of the capacity for automatic adaptation of the 
front edge of the bar to the surface of the ground, and of 
the free upward tilt, which had been common in the mow- 
ers previously on the market. 

In prior machines (more particularly referred to pres- 
ently) it was common to combine the finger beam and the 
gearing carriage by means of a vibratable link crosswise to 
the line of draft, and a draft rod extending parallel with 
the line of draft, with two swivel joints, one connecting 
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being applied to constructions of the kind shown in the Ball 
machine and in the defendants’ machine, where the pivot 
Ol which the tilting takes place is in the rear of the bar, 
and the heel of the bar rises whenever the Tront of the bar 
rises and falls whenever the front of the bar falls, hut On 
shorter radius, and there is no means ot positively tipping th 
front of the bar downward. or of raising lk heel A fore the 
front edge or guards downward. 

This distinction in terms has not always been observed 
in the nomenclature used in patetits, and tne terms ** rock 
on its hinges,” Orr n ching Ona pivot at ils heel,’ has sometimes 
been applied to this swinging movement; but there is a 
vital distinction between the two classes of movements in 
their effect upon the operation of the machine. 

This seems to have escaped the notice ot the court 
below in reading the testimony, and it apparently under- 
stood that, where the expert said that there was no rocking 
movement in the older machines, he meant that the finger 
beams of these machines had not the capacity for tipping 
upward on their heels in the manner employed in the Ball 
aud in other old machines, as well as in the defendants’. 
There seems to be no other explanation of its falling into 
the error of assuming that Graham originated this cross- 
wise tilt of the finger beam. (See Dep. Powers, p. 293-295, 
296, 297, a. 8.) 

It is important to have in mind the distinction be- 
tween these movements, In examining the patents (irre- 
spective of what language is used to describe the move- 
ments), and it is illustrated in the accompanying plates. 

Figs. 6 and 7 show a finger beam, A, pivoted at the 
heel of the shoe, m, to the draft rod or drag bar, B. Fig. 6 
shows the draft rod passing under the finger beam, and Fig. 
7, the draft rod carried over the finger beam, to reach the 
pivotal point, which is in each case the same. The weight 
of the finger beam being in front of the pivot, tends to 
hold its front edge or guards down upon the ground, but 
when the guards strike any acclivity it swings up freely on 
its rear pivot toward the position indicated by dotted lines 
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and which 18, theretore, constant, and not raise or low red 
by thy upward or downward tilt of th finger , the bar now 
rocks on the pivot, M’, and the heel is lifted from the 
ground as the guards are turned down. The movement in 
each direetion is indicated by dotted lines. 

When the pivot is at the point, M’, the enards can 
no longer swing upward automatically, nor will they (un- 
less locked down) tend to ride upon the ground.- Their 
path Is eoutrolled by the pull of the draft rod in al fixed 
direction, which tends to hold them at a certain inclina- 


tion above the ground, corresponding to the direction of 


the draft rod, and to prevent their moving either above 
or below a plane extending to the front of the pivotal 
point of the draft rod; that is to say, instead of swinging 
freely up and down “as they do when simply pushed rom 
the rear pivot, the pall of the draft rod from the front 
tends tO fold the teeth in re! line extending toward the 
front pivotal point of the draft rod. When any resistance 
is encountered which would press the bar back against 
the draft rod (the time when a tree upward tilting becomes 
most necessary), the pull of the draft rod would be in- 
creased, and would lock the bar a!l the more rigidly against 
any tilting mvuvement. The pivotal point between the 
shoe and the draft rod, instead of remaining at a uniform 
height above the ground (2is it does where the pivot is be- 
hind, at the center about which the swing takes place), 
must change its elevation with every upward and down- 
ward movement of the fingers. This necessitates the draft 
rod swinging upward and downward. Its path 1s Ol} the 
are of a circle whose center is at the front of the draft 


rod. When it rises or falls from the line of tension (as it 


must do in every tilting movement), the draft rod and 
joint pin, a’, necessarily Up at an angle to each other, thus 
forcing the fingers forward of the path they would take 
if allow ed to swing backward Oh anh are having its center 
at their heel, as in the case before illustrated. The position 
of the draft rod in this tilting movement is illustrated by 
dotted lines. 

This necessity for tipping the draft rod out of the line 
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of the pull would not only increase the difficulty of mak- 
ing the tilting adjustment (since the draft rod has to be 
foreed out of the line in which the draft tends to hold 
it), but it would make it impossible to have an automatic 
adjustment to the surtace of the ground, and necessitate 
the intervention of the driver to tilt the bar up or down. 
It would also give an angular movement to the finger 
beam; that is to say, the outer end of the finger beam 
would he thrown forward and its rear end backward, 
and vice versa, as the tilt was made, instead of having the 
bar preserve its alignment dering the tilt, as it would do 
in the eases before illustrated. 

This is shown by Fig. 9 which is a top view indi- 
cating by dotted lines the angular movement of the finger 
beam when this tilting takes place, where the pivot of the 
tilt is at M’,and the pivotal point rises and falls with the 
guards, alternately pulling the heel of the beam forward 
and backward in consequence of the draft rod, and the 
joint pin, a, being thrown at an angle to each other. This 
movement taking place on a center at M (the pivotal point 
of the vibratable link), the outer end of the finger bar is 
thrown as much further forward and backward than the 
inner end, as the difference in an are described on a radius 
from M to the inner end of the beam, and an are described 
on aradius taken from M to the outer end of the beam. 
This not only obliges one end of the bar to be thrown 
forward in the grass faster thau the machine is traveling, 


= 
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but, by setting the bar at an angle, would bring the re- 
ciprocating knife at an angle with the pitman that gives 
its reciprocating movement, and, by the cramping that 
must result, cause liability of breakage. 

The placing of the pivot at the point, M’ (a point that 
necessarily swings in the are of the circle deseribed during 
the tilt), makes it absolutely necessary to secure the guards 
rigidly at any inclination in which it is desired they shall 
travel, as they will not automatically tend to follow the in- 
clinations of the ground as they do when the bar swings 
from the rear pivot. It also makes it necessary to have the 


adjustments in each direction made through a rigid arm 


the draft rod always tends to hold the fingers in a path 
corresponding to its own direction. This construction can 
only be practically used with the finger beam locked at an 
arbitrary angle. It would be utterly impracticable with 
the loose connection that affords the automatic play in the 
swinging type. It exchanges the free muvement, and self 
adaptation ice the surtace over which it rides, ror the Cia- 
pacity of positive adjustment in both directions and of 


being rigidly set and locked at any desired anole, 
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If atinger beam mounted in this way Were set in a 


plane parallel CO that ot the dratt rod, its front edge, in- 
stead of pressing upon the ground, would always poin! 
upward, and, when the guards struck an acelivity, the pull 
of the draft rod would prevent their turning up farther 
than the path in which thev were already traveling. If 
the wheel passed over a knoll which did not extend later- 
ally eCross the path ot the finger bar, or which had not been 
reached by the finger bar, the guards would be tilted up 
correspondingly, instead of adapting themselves (as would 
be the euse with the swinging bar) to the surtace over 
which the bar was traveling. 

If the tinger beam were attached to the shoe with such 
inclination below the plane of the draft rod as would be 
necessary to have its front edge ride on the ground when 
the machine was traveling over a level surface, the teeth 
would be thrust into lth \ acelivity that it encountered, and 
the resulting backward pull Wo ld tend to hoid 
more rigidly against any upward movement that could re- 
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Ine wheel or the machine wenbllt nto a ae- 


lease it, while 1 
pression to which the surface over which the bar was 
traveling did not correspond, the vuard hugers would be 
driven into the ground and breakage would result. 

The Ball pate nt of October 18, 13809 ( p). 56-4). exhibits 
the type of connection and adjustment which was common 
prior to the time Graham entered the tield, and has con- 
tinued sO since that date. ‘| hie iS are ¢ ari r patents in eVl- 
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“A eatch-plate c’ is fastened to the upper rear part of 
the frame, as shown in the drawings, in such relative post- 
tions as respects the fulerum of the lever I that a pin or 
other suitable device attached to the lower part of said 
lever will catch into the holes in the plate e' and hold the 


| 


lever in any desired position, the lever be. e SO constructed 
that it can be moved laterally, so as to release the pin or 
eatch from the plate ec’, when it is desired to change the 
position of the lever.” 


This is the same lever referred to in the paragraph 
describing the use as a mower as that by which the driver 


Can 


“turn up the front of the tingers, at pleasure, without 


| a er vi 
ver-beam off of the ground, as 


raising either end of the hn. 


shown in red, Fig. 6. 


The draft rod of this patent (designated ”" brace bar 
“) Is in the same position as that in the Graham patent. 
has a swivel-joint at the front end, and a hinged joint 
at the rear, which gives the same capacity of movement 
for both the rising and talling ot the finger beam iil either 
end, and for this rocking or tilting (or swinging on its 
rear pivot) that is found in the defendants’ machine. 

The extent of the tilting movement which the finger 
bar of the Ball patent has, corresponds exactly with the 
extent of movement in the defendants’ machine, it being 
limited in the one case in the upward direction by the 
leneth of the ‘“onide piece -* and in the other by the 
distance from the top oO] the luge in tront of the shoe to the 
under edge of the drag bar or draft rod. Iv the first it 
ean be indefinately extenaed by extending the “ guide piece 
ae in the second it ean ve extended Dy increasing the 
height of the dragw bar. 


By reference ce Kio, 1] (which exhibits detendants’ 


construction) the correspondence between the machines 
will appear, g 18 the tilting lever. which in b th the Ball 
and in the defendants’ tilts up the front of the beam when 
the driver wishes to raise it arbitrarily. In the Ball the 


lever is connected through the chain, p, and in defendants’ 


ie (graham machine Wot 


ese connections, 
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its movements, or forced downward, it 1s completely antici- 
pated by the Bal) patent. 

It these claims are limited to the the swivel joint at 
M’. or to the arm by which the beam is positively rocked 
in both directions, and its movement in each controlled by 
the operator, there is no infringement. 

Defendants have pivoted their drag bar to the same 
point in the shoe as in the Bal] machine, but have reached 
that point by carrying it over rather than under the shoe. 
But this does hol change its effect upon the pivotal move- 


ment of the fiiger beam. The draft rod still pushes the finger 


beam from a rear pivot, as, in the Ball, instead of drawing 
it from a front pivot, as in the Graham. The weight of 
the bar still tends to hold its front edge yieldingly upo! 
the ground, and the draft rod can have no lifting action. 
The lever still has no capacity for rocking the beam or con- 
trolling the inclination at which it is set. It can only lift 
the guards. 

This carrying of the draft rod over rather than under 
the shoe, which distinguishes detendant’s machine from the 
Grabam more materially than from the Ball, was older 
than the Ball patent in combination with the other eie- 
ments employed in this connection. it is illustrated, for 
instance, in the Zug patent of October 4, 1859, more spe- 
cifically referred to hereafter. | 
Cormick & Espelding, intermediate between the Ball and 
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t also appears in the Me- 


the Graham patents, where there is the same double joint 
at the heel as in defendants’ present machine, affording the 
same movement for the same purpose. 

The bending of the draft rod up over the shoe instead 
of under it (seemingly a very obvious mechanical change 
from the Ball construction) not only did not originate with 


Graham, but is not exhibited in his patent. Instead of 


reaching the pivotal point at the heel by bending the draft 
rod over the shoe and carrying it downward to this point, 
he cuts his draft rod off in front of the shoe and transfers 
the pivotal point to meet it there, thereby eliminating the 
vapacity for automatic adaptation that was due to the 
pivotal point being behind the bar, and making a depar- 
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Mein 
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ture ma direction that no pra ‘tical munufacturer has 
found if exped enTr to follow. 
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Lhe Zuq patent of October 4, 1859 (p. 362), is another illus- 


tration of the combination of the Sartre t ments nsed by the 
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defendants for the same PUPPOsSe, LACKITIO Cin capacity 101 
Trt. } : - “| ilt and tha eanseity for het 3 
Positive aqowuward tiit ane tne Capacity tor velhg Ppost- 


tively controlled Wn its movements, wil ‘he istinguish the 
Graham. In these respects it corresponded with the de- 
tendants. 

It has the combination In a harvester of the finger beam 
with the rearing carriage Dy means of a vibratable link, a 
draft rod and two swiveling joints, one in the vibratable 
link and the other in the draft rod, so that the finger beam 
eould both rise ana fal] ful either end ana tilt crosswise for 
rock forward and backward on a rear pivot) to the same 
extent as the defendants’; but the capacity for rocking for- 
W ard and backward Wiis, as in the def naa ts’. limited to 
the swinging movement which permitted it to tip up auto- 
matically or to be tipped uy by the driver. Ll df Tuive it no 
capacity for being forced downward. The vibratable link 
has the precise fork shape that is shown in the Graham 
patent. This forked or bifurcated link is only a skeleton 
form. “The forked form of this link is not made an ele- 
meut in either of the claims in controversy, either iv terms 
or by Implication, and hus not been so treated. 

The vibrating link, called in the patent the “ support- 


ing bar Y,” is deseribed as * hinged at 16” to a © eireular 


band o. with il projecting end.” and “List 


‘ Hinged at 16, and also at 12, to the shoe Z, between 
raised bearers, 15, for the reception of bar 1, which sup- 
ports the fingers or guards 3 5, and also the platform. 
When used tor reaping; this supporting beam Y is braced 
with the piece W, hinged at 14 0n the shoe Z. There is 
“ulso an adjustable caster wheel, 8 (not shown on the model), 
under the supporting bar Y, which rests on the ground at 
any desired elevation Ol the cutting bar adjustment, is in 
COMNOH Use, The elastic spring bra -e \ embraces the 
supporting bar y at v, in which the bar can vibrate to 
adapt it to the folding over of the sickle bar 2 and finger 
supports 1 onto the truck when desired. The other end of 
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the spring brace V is hinged to a bolt passing through a 
box, P, with a nut and serew; this bolt is surrounded 
with thick gum elastie within the box, being of sufficient 
power to retain the bolt, yielding only when the cuards 
come in contact with any obstacle while operating, by 
which mach damage to the machine may be prevented, the 
supporting bar, Y, being also hinged at 16, so as to allow 
a sufficient vibration under such circumstances. <A hoist- 
ing bar, 4, is hinged to 14 on the shoe and secured to the 
spring brace V, over which the chain, U, is passed at one 
end, while the other end is secured to the projecting point 
on the quadrant-like grooved fever arm Q. The lever, ‘T, 
in its socket R operates in the curved or toothed quadrant 
S, as shown, by which lever arrangement the shoe Z, with 
its appendants, can be raised und lowered with ease and 
retained in the desired notch.” 


The cireular band, I, at 9, to which the vibrating link, 


16. so as to allow a suflicient vibration 


, $8 ee. hinged at 
under such circumstances,” corresponds exactly with the 
point on the gearing frame to which the Graham vibrating 
link is pivoted, 

The swiveling play afforded at this point is, as indi- 
cated in the specification and by the drawing, sufficient to 
allow of all the vibration that is required for the tilting 
movement. The angular shape of the connection with the 
dratt rod, V, indicates the extent of this play. The dratt 
rod has il swiveling play, that is, a rocking in both diree- 
tions between the draft rod and the shoe. ‘The hoisting 
bar, 4, is pivoted to the skoe, so that it ean be rocked up to 
give the tilting movement to the fingers without raising the 
heel of the bar off the ground. This rod is connected by 
a chain with a lever under control of the driver, so that the 
guards are free to tilt up automatically, or can be lifted by 
the driver and fixed at the desired elevation and locked 
there against a downward tip, but can not be forced or 
held down. The sole Purpose ot this a hoisting bar” is to 
allow for the upward tilt of the front of the finger beam 
without raising the heel of the finger beam, otherwise the 
chain would be attached directly to the vibrating link. 


This Zue machine has all the movements of the de- 


4 


fendants’ machine with the same freedom of play in one 
direction, the same amount ot control over the upward 
movement, and the same absence of control over the down- 
ward movement. ‘This is illustrated by the certified model 
Ol the Lug machine in evidence. Its Poss 38100 of this 
tilting movement is admitted by complainant’s expert. He 


Siys in CTrOss examination \p). Ss. il. Ls): 


“There is shown and deseribed in specification to Zug 
patent a sl oht htting movement tothe ruara pots to take 
place in advance ot hitting the hunger Dur avOVe eround and 
ror holding 1 pou the frame, but ho prt notion uppears from 
the description for utilizing such t} ting movement for 


rulsihie and iowerlnge the yuard fingers above or to the 


horizontal line while the machine is lt) O} eracion.,. 
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The language of the Zug patent, 


~ ,* . 7 4 . 
“vielding only when the enuards come ih contact with anv 
opstacie while Operating, by which much qumace to the 


machine may ve prevented, the supporting bur. 1 being 
also sO hinged iit lb as to allow il suthcient Viorationu under 


such Circuislaunces, 


: I; _— Do Son 8 ~ &. — 47% ’ 
seems To 1naicate very prickly that this upward tiiting of 
the vuard lingers Was to be used for raising and iowerlng 

} . | } ° : ry’ . } 
the vuard fingers while mm operation. Lhere certainly 
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could be no object in providing for the upward tilt, as is 
done in this machine,¢or any other purpose than to utilize 
this movement while the machine is in operation. But 
the pivoted hoisting bar making the connection between 
the ehain and shoe, so as to enable tne driv: r to tilt il} 


} ’ 


, . . ° ’ , 
the guard fingers without lifting the bar off thi ground, 


. . * _ j S< » | : | : : : 
Is an unmistakable mMdaiWatlion Nab LOIS Wis ntended to 
be utilized In the operation of the mae nine 
r | + . ‘ i4 . . . 
\\ hether th > Space silowed ror this Lit, GS SHOW TL ID 


tne Lug drawilugs, is greater or less than tha of the Gra- 

ham, it can be indetinitely increased without any change 
:, i = > 

except mere enlargement ol the Space wowed ior lt. But 


the movement Of This character utilized ti “ney machine is 


very slight, il tilting of the vuards Ohe bch re presents 
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~~ 


many degrees of change in the angle of presentation, and 


itis only to change this angle that this tilt is employed. 
In the defendants’, and all machines of this character, 
the bar must be raised off the ground when any abrupt ob- 
stacle is encountered. It is only slight changes in the in- 
clination of the surface over which the bar is traveling that 
this tilt on its pivot is intended to provide for. 


Defendants’ witness. Powers. savs (p. 296, a. 8 


“This Zug machine shows a finger bar attached to 
the rear end ot the machine by a vibratable link and the 
draft rod, substantially like those shown in machines al- 
ready reterred Lo. with the additioual difterence that the 
vibratable link 1s attached at its rear end loosely to the 
machine, and the said vibratable link is also fitted loosely 
within the draft rod in such a manner as to admit of a con- 
siderable ‘silng and falling motion ot the trout end ot the 
shoe. by which the vuard fingers could be elevated and 
lowered to a considerable extent, and in substantially the 
same manner as they are capable ot being rulsed and low- 
ered in the McCormick machine. The raising and lower- 
ing in the Zug machine is also accomplished at a similar 
point and In 2 somew hat similar manner to said McCor- 
mick machine. This rising and falling motion of the 
finger bar in Zug, as before stated, is substantially the 
same as in McCormick, and only ditters in degree. 

“If the Zug machine had been given somewhat more 
of arising and falling motion upon the guards on tront 
of the finger bar, 1 do not see where it would have dittered 
substantially in these respects from the combinations and 
movements in the McCormick machine for the same pur- 
pose. 

“| therefore consider that the MeCormick machine 
much more nearly resembles Zug in its attachments and 
motions than the patent to Graham of 1868.” 


But there was no occasion for Zug to enlarge on the 
purpose ot this tilting movement. it Was already old and 
a recognizable feature of such machines. 

Thu Dolph patent of Se pte mber &, L857 (p. Sol), pur- 
ports to be for an improvement on a patent granted Ball 
June 11, 1856 (not the Ball patent here in evidence, but 


au earlier patent to the same man). 
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gear frame 1n the Dolph machine 1s not stated to be ih 
swivel joint, and the drawing does not show whether it 


1s technieally a SWivei JOINT Or hot, the positrons shown 
‘ . A 


to be assumed vy the finger bar Imply that 11 is. Lhe 
drawing shows that if is. iT lenst. +1 loose joint that 
would allow sufficient swiveling play for the purpose of 
this tilt, and the position to which the drawing and de- 
scription show the finger beam tilted indicate positively 
that it has this swiveling movement. A periect swiveling 
joint is shown at the front of the draft rod (where the 
drawing 1s such as to expose the full construction ot the 
joint. Any mechanic having the movement of the finger 
beam indicated as it is in the patent, would understand 
the extent of the swivel hecessary to be elven ill the joint, 
Fo. and the means of giving it, a swivel joint being the 
COTDMOL method ot providing for such i movement. In 
other words, the drawing and description together would 
imply to any mechanie that this link was to have at the 
point, F, as much swivel as was necessary to tilt the finger 
beam freely to the point shown in the drawing, and he 
would have before him in the patent an illustration of 
a perfect swiveling joint. In the absence of such illustra- 
tion, it would be suggested to any intelligent mechanie as 
one of the means of making this connection. ‘This swivel- 
Ing joint is shown at this point in the Ball patent already 
referred to, and in other prior patents hereafter to be re- 
terred to. ( See Dep. Powers. p. 299.) 

[f complainant had failed to state in his patent that 
the joint, M, swiveled, but described a movement that in- 
volved a swivel, an attack on the patent for insufliciency of 
description, would be ndiculed, since no mechanic would 
be in a moment’s doubt as to the proper joint tor giving 
the crosswise movement. 

The Ste fson (y Maynard pat yi of May ys R59 (Pp. BaD. 
prior to both the Ball and Zug), shows the floating finger 
beam with the forward and backward tilt (the rocking on 
a rear pivot), so as to give capacity for tilting the finger 
guards up and down to any desired extent. Of this, the 


witness, Powers, says (p. 296, A. 8): 
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ean rock or roll on a line at right ungles to the line of 
motion of the machine, and also on a line parallel to the 
motion of the machine; or the tinger beam can rise bodily, 
or at either end, and to conform to the inequalities ot the 
ground over which it may be drawn, and that, too, inde- 
pendent of the up and down motion of the main frame. 

“Tn order to prevent the heel end of the tinger beam 
from dropping teo low, and also to enable the attendant 
to adjust the pressure thereof on the stubble and ground, 
a lever, I, is hinged at its forward end by being slipped 
onto the end of the shaft or axle. a. whie!l projects be- 
yond the hub of wheel, B’, for that purpose, while the 
rear end of said lever, I, extends back over and rests 
on the rear lnner corner of frame, A, ana is provided with 
a hook, g, into which one of the links of chain, g, can be 
looked, the lower end of the chain being fastened to the 
brace bar, G, in any suitable manner. It will thus be seen 
that the height of the heel of the Huger beam Call be recvu- 
lated at pleasure simply changing the hook from one link 
to another. 

“For the purpose of enabling the driver from his seat, 
J, to raise the heel of the finger beam, or to turn up the 
front of the guards and drag bar, the front end of lever, I, 
is provided with a circular slot, s,in which works a pin 
projecting from the inner side of a right angled lever piece, 
K., which is also loose on shaft, a. nut, a’. on the end of shaft, 
a, preventing both levers from working off. The upper 
outerside of K is cast with a recess to receive the long arm 
ot lever, L, which is bolted or fastened thereto, while the 
outer arm, K’, extends forward, and is connected to the 
front of the drag bar by a chain device, L’, by taking hold 
oft the upper end ot lever. Ase and drawing it hack, Cali ele- 
vate the front of the drag bar to the top of the slot in the 
piece, G’, Which may be of any desired height, in this case 
if being quite as high as the bottom side of the Trame, A. 
This arrangement provides for elevating the points of the 
cutters ana fingers TO pass over slight elevations in the 
ground, while the heel of the finger beam is sustained by 
arm or lever, I, resting on the rear of the frame. he 

“The chain device, L’, may be arranged similarly to 
that at the rear end of I, so tiat the height or elevation of 
the front of the drag bar and the fingers can be adjusted 
for continued use on rough or very uneven ground.” 


The construction here described enables the driver to 


tilt up the front of the finger bar in the same manner as 


STi 

in the defendants, and at the same time to leave it free to 
rise automatically. (See D p. Powers, D. 29, A. 8, and cer- 
tiftr l model Bartlett Pat.) 

lhe Dodae pate nt. of May 23. LSbo (p. S71). has. in the 
respects in controversy, substantially the SiLthne construction 
as the McCormick, and the same movements. (See Dep. 
Powers, p. 298.) 

The Ray & Grant patent, of November 18, 1865 (p. 574), 


has substantially the construction and operation of the 


Graham. Atter describing the mechanism, the patent 


oo 


Says (p. 579): 

“As the arm, F, is secured t r, J, by moving 
the lever “aus noted by the dotted lines 1 ig. Be the shoe 
and finger bar can be readily adjusted to any inclination 
either way, for the purpose of passing over obstacles or to 
be adapted to the inclination of the ground.” (See Dep. 
Powers, p. 298; also cert. Model of Ray & Grant Pat.) 


The Brammer pat nt. or Dee mber 14. 186d (p. 540). shows 
a construction substantially identical with the Graham, ex- 
cept that the connection between the lever and the vibra- 
ting link is (like the Ball and Bartlett and defendants’) 
flexible, so as not to interfere with the upward tilt, and so as 
to deprive it of the capacity of positively tilting the guards 
downward. The finger beam is uF (in tront ot the ecar- 
riage instead of behind, and a push t “i substituted for the 
draft rod, and this is deseribed in the Gra 
aiternative construction. ‘The vibrating link swivels on 
the gear frame in the same way as the Graham. It has 
the same torked shape as » Graham. ‘ere is a swivel 
joint between the push rod and the finger beam, giving the 
capacities for both vertical and crosswise tiit, iLS in the 
Graham. Complainants’ expert says that this can be in- 
tended ror but little rocking movement, but it has il Capac- 
ity for considerably more movement than is employed in 
the defendants’ machine, and this can be indefinitely in- 
creased by simply elongating the slot which limits it. He 
says also that it has no arm by which its movement can be 
controlled. This 1s true of the Dramer machine to the same 


extent that it is of the defendants —that is. the movement 


> herd 
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in the defendants, and at the same time to leave it free to 
rise automatically. (See Dep. Powers, p. 297, A. 8, and cer- 
tified model Bartlett Pat.) 

lhe Dodge patent, of May 23, 1865 (p. 371), bas, in the 
respects in controversy, substantially the same construction 
as the McCormick, and the same movements. (See Dep. 

"0weres, p. 20S.) 

The Ray Y Grrant pat nt. of Norember 18, 1865 (p. 574), 
has substantially the construction and operation of the 
Graham. After deseribing the meclanism, the patent 
says (p. 570): 

“As the arm, F, is secured to the lever, J, by moving 
the lever as noted by the dotted lines in Fig. 2, the shoe 
and finger bar can be readily adjusted to any inclination 
either way, for the purpose of passing over obstacles or to 
be adapted to the inelination of the ground.” (See Dep. 
Powers, p. 298: also cert. Model of Ray y Grant Pat.) 


The Brammer pate ni. of December 19. 186d (p. 340), shows 
a construction substantially identical with the Graham, ex- 
cept that the connection between the lever and the vibra- 
ting link is (like the Ball and Bartlett and defendants’) 
fexible, so as not to interfere with the upward tilt, and so as 
to deprive it of the capacity ot positively tilting the guards 
downward. ‘The finger beam is placed in front of the car- 
riage instead ot behind, and it push rod substitated for the 
draft rod, and this is described in the Graham patent as an 
alternative construction. ‘The vibrating link swivels on 
the gear frame in the same way asthe Graham. It has 
the same torked shape as the Graham. ‘There is a swivel 
joint between the push rod and the finger beam, giving the 
capacities for both vertical and crosswise tilt, as in the 
Graham. Complainants’ expert says that this can be in- 
tended for bit little rocking movement, but it has il Cupac- 
ity for considerably more movement than is employed in 
the defendants’ machine, and this can be indefinitely in- 
creased by simply elongating the slot which limits it. He 
says also that it has no arm by which its movement can be 


controlled. This is true of the Brammer machine to the same 


extent that it is of the defendants’ —that 1s, the movement 
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and fixing the limit of its downward movement. (Nee, in 
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frame and secured to the outer side thereof, and a rocking- 
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lever pivoted to the supplementary frame and coupling-arm 
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. . l- . . 1] ‘ j - : ] . . ~~ 5 
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the fnger-beum to rise and fal L Its 7. na. “und to rock 
1 
axiaily to raise or lower the points e guards, while it 
also rises and falls with the supplem y frame. 


nHpplementurv trame rises and falis »conTorm to the un- 


while 
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L11IOhn WHICH COUId ONIYS l me YuAPrUS eft them always rree 
tO rise, and aftord i »>menans OF pressing or holding them 


‘ 5 own t 1 +] Sesenie | ' 
It eliminated the capacity of the hnnger beam to auto- 
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matieally adap lts Tront or Working edge LO the surface 
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over its movements both forward and backward. with a 


Ut sequent ly yreater Capacity tor arbit rary adjust ment. 
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mechanism—the fhngwer-bar as snucn Cui OF rolled U1 
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lin the manner provided by the Gral , patent, 
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This applies‘to defendants’ machine precisely as it did 
to the Ball. but the patent havine been sustained, the lim- 
. . , ‘ ’ ° i 
itations upon which it rested were overlooked in subse- 
quent cases. 

~ . ) } sé kine , ti i 13; t] iT ‘yy | |) dee . | e | 
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Judge Dlodgett said that there was: 


And again, in speaking of the Zug: 

“There is no possible device in the } t for rocking, and 

no device or means by which the finger-beam can be rolled 
‘tilted in the manner provided Li os 

Now in each ot these patents, tnere Was a provision 
for lifting or tilting up the front of the finger-bar without 
reais 4 the res . pore cisely cis in the a rehndaal ts’. ana if Wiis 
upon the distinction between this capacity for rolling or 
tiltine Lie fineer-beam in the manner tT tit is done in the 
(rraham and the swinging movement, controlied in one di- 
rection only, that the patent was U] hela, 

Judge Blodgett speaks of the * long shoe” in the Lug 
patent, and also in the Bartlett and Dodge, as interfering 
with the rocking or rolling movement of the Graham. 
Now. the shoe of the detendants’ machine rests on the 
erround as lar forward as does the sh e of the Zug or the 
Bartlett or the Ball. Either of them could be turned up 
more abruptly if desired, but it 1s necessary to have them 
to prevent an excessive downward tilt, which 


o the ground. The 


a 


act as a stop 


, 


would hazard running the fingers int 
upturned pont ot the Lug shoe and the draft-rod oO! the 
Ball and the Bartlett scrve the SiLtie Purpose iis the quard 

fot the defendants’ machine (shown as R. Fie. 15. whieh 
isa cut of defendant’s machine complete, this rod having 


been omitted tor clearness in other cuts ). which extends trom 


12 


the front of the shoe forward to the draft-rod: namely, to 


orass, grain, or other obstructions getting into the 


= 
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prevent 
joints at the innerend of the beam and impeding the move- 
ment of the reciprocating rod that drives the knife, or the 
pivotal movement oft the beam. This rod in the detend- 
ants’ machine would be more of a limitation upon the 
downward movement than the upturned shoe of the Zug, 
but either of them aftords all the range of downward move- 
ment that can safely be allowed, or that there is any prac- 
tical oceasion for. 

Judge Blodgett also held (7 Biss. 496), that a loose 
joint that allowed the requisite play would be the equiva- 
lent of a swivel joint. 

The patent was first attenuated till it would pass 
through the eye of a needle, in order to escape anticipa- 
tion, and then, when this peril was passed, expanded to the 
dimensions of a continent, by courts which treated its va- 
hidity as already concluded, in order to subordinate inde- 
pendent movements which moved on different lines of 


progress. 


SECOND. LIMITATIONS INDICATED BY THE PROCEEDINGS IN THE 
PATENT OFFICE. 

ry * ’ } 7 ; . j . ~ j ” 

The claims ror This deriee were COMSTLAMILY rejected nntil 

limit d Ae thi swiveling j pnt. A’. (718 distinguished from “f ewrinel. 

Lig joint located ela hie re. Git / ae thie capacily tor hig nG rocked 


; 


both forward and baekward. whili having the inclinalion ceon- 
trolled by the roel ing arm. and these elements combined with 
the others “ as set forth. 

Graham first claimed this device in a patent which 
was applied for December 4, 1865, and issued July 25, 1864. 
See abstract of files, Graham 1876 patent, p. 412, and speci- 


+ 


fication, Pp. 407. (Some ot the letters of the attorneys TT 
these files refer to the ch} plication as dated December Z 
1865, apparently the date at which they mailed it from their 
office, as the government record, and all the rovernument 


letters show the date to be December 4. 1865). In that ap- 


<> 
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plication, this part of the invention is stated as follows (p. 


40) 


“The invention has further for its object the free pas- 
save oft the finger bar over the ro rnd. and the perfect 
moving of the former to adjust itself to the inequalities of 
surface over which it may pass. . 

[n the deseription, parts which are the same as In 
the patent in suit are designated by ditterent letters, the 
finger beam being marked I instead of G; the vibratable 
link L, is called bar J; the swivel joint between this link 
and the frame, is marked Kk instead of M; the swivel 
joint and the draft rod is marked C instead of M. The 


rigid clrdhi by which the vibratable link is connected with 


+ | Pre SS = » &) , lj . , ‘a —— 

Lhe lever for @iving the rocking movement, 1s marked Ht, 
} | . ; | + + . .. . - ; 14 . ‘ : ° j . 

ana the lever, With Its Spring lock iY WOE IS marked \i ltl- 


stead of P. The description is us tollows: 


_ represents thie heer bar. the Per end of which is 
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hed D\ a joint, h,to a bar, J, which is at the rear of 
the main frame, a, and is connected thereto, at its left hand 
side, by a swivel or universal joint, KX, as shown In figures 
2 and 5, said joint by ing composed of a rod, L which is al- 
lowed to turn into a bearing, /, attached to the main frame, 
and Lie end Of the bar. J. being C\ hndri ‘tli, and nilowed to 
turn in the rod, as indicated 1») the arrows, Figure 5, it 
will be seen, is a section of the joint taken in the Ine, y ¥, 
fivure 2, and this joint admits of the bar, J, and tinger bar, 
|, being raised vertically, and also admits of said bars be- 
ing turned in a more or less Inclined position, in their 
Trias verse section. ro acdrmilt ot rhe hneers. n rnc sickle . wi 
bel turned more or ess dow ntowarad The gl pund, as may be 
required. This adjustment of the fingers, /, and sickle, L, 
is effected through the medium of a lever, M, which is 
connected by a rod, /, with an upright, m, on bar, J, shown 
in figures Land 2. ‘This lever, M, may be retained in any 
desir 7 position within the Scope of its movement by WmMeaus 


‘ ' , : 
ora ertorated bar, W#. nto the holes of which a pith, 0, ON 
the lever ecatehes. Other fastenings, however, mav be em- 


pioved for this purpose. 


The first claim of this patent is as follows (p. 409 ): 


+4 


“Ist. The attaching of the bar J to the main frame A 
by means of the swivel or universal joint K, when used in 
combination with the finger bar I, attached to it by a joint, 
n, and this | claim irrespective of any peculiar position of 
the parts or particular application of the same to the frame 
ol the machiue, SU long us the cl sired result is obtained.”’ 


This claim was rejected for want of novelty. (See Pat. 
Off. Let. Dee. 50, 1865. }). 410.) It was then (Mareh 


1866) amended by striking out this claim and substituting 


ao 
a?) 


the following (p. 411): 


“The combination ot the finger bar [ and bar J at- 
tached to the frame A by means of the universal joint or 
swivel K, in the manner and for the purpose herein speci- 
fied.” 


This claim was rejected for want of novelty bv Patent 
Ofhice letter of April } L866 (p. 110). Itwas avain amended 
June 18, 1867 (see letter, p. 412), by striking out this claim, 


the letter by which it was stricken out stating that: 


“The effect of this amendment, as your Honor will 
perceive, is to limit the invention claimed under the patent 
to what vour Honor has stated in the official letter of Octo- 
ber Ist, L866. to be allowed.” 


he patent then issved with the following disclaimer 


( se 4 (rraham pat niesoof July 93. LSO7, sip. eld of f?, e.. 
. . P| 


™ [ do not claim the connecting of the finger-bar | 
toa bar J by a joint A, for that has been previously done.” 


The bar J here referred to is the vibratable link L, of 
the present patent. As this patent issued the files connected 
with it indicated that this feature of the invention had been 
abandoned. The claim that was rejected and striken oul 
corresponds with the claims here in controversy, except that 
it does not specify in terms the swivel joint in the draft rod 
and the rigid arm by which the movement in both directions 
is controlled; but both these elements are shown in the pat- 


ent, and were essential to the operation of the elements 


-_ 
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recited in the claim, so that they might fairly be imported 
by the language **in the manner and for the purpose speci- 
fied.” ‘The combination, in terms recited in the claim, 
would be inoperative without the swivel shown in the 
draft rod. 

As this patent issued, the file indicated affirmatively 
that this part ot the machine Wis abandoned after re- 
jection, and there Wis nothing in the reeord from which 
the pubhe could have learned that the | atentee had, after 
striking out this claim, made a subsequent application for 
the same subject-matter. 

The subsequent application was not made as a division 
of the tirst (which would have involved some notice in the 
record of the first, that a part of this subject-matter had 
been withdrawn and transferred to another pending appli- 
cation), but was made independently, and, like all applica- 
tions, withheld from the publie until issued. 

In the new application (that for the present patent) 
the capacity for “rocking forward and backward,” for 
‘setting its guard tingers at any desired inclination to a 
horizontal line.’ and the “control” of this forward and 
backward movement were constantly dwelt upon. The 
patentee does not pretend that he is the first to introduce 
this crosswise tilt, and the exact construction by which the 
at 


either end had been in terms disclaimed as old in his prior 


finger beam is given its capacity for rising or fallin 


rr 
o 


patent. lie states the object of bis invention (so far as it 


+ 


relates to the feature in controversy) to be (p. 590) ‘to 
obtain a greater capacity of movement in the floating finger 
beam !” Then, atter reciting the elements of his first claim 
(all ot which had been before combined LO give the tilting 
or swinging movement), he states the object ot the com- 


bination to be 
“so that the tinger-beam would rise or fall at either end, 


and reck forward and backward independently of the 
vearing carriage While maintaining its connection with it.” 


Then, in stating the combination upon which the see- 


oud claim is founded, he states one of the elements to be 
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‘an arm connected with the finger beam to enable it to be 
locked tor the purpose of setting its guard fingers at any 


desired inelination to a horizontal line. 


After deseribing swivel joint Ml and the mode of con- 


necting it with the “joint bolt a,” he says \p). BOYD): 


“This swivel joint, therefore, while maintaining a firm 
connection with the draught rod. vives ree play for both the 
longitudinal and rocking movements of the finger beam. 
Hence, when the machine is used for cutting grass, the said 
finger beam may be left free, not only to rise and fall at 
either end, but also to rock or be rocked forward and back- 
ward, so that the points of its guard fingers incline toward 
or from a horizontal plane. 

“Tn order that the finger beam may be rocked by the 
conductor of the machine, the vibratable link L is titted 
with an arm, /, whose upper end is connected by a rod 
with the lower end oft a lever, ‘ that is pivoted to the 
gearing carriage near its forward end. ‘The upper end of 
this lever 5 extends within the reach of the driver, who 
sits upon the driver's seat (), so that he ay rock the finger 
beam by moving the said lever to and fro. This rocking 
lever P is fitted with a spring bolt, whose end can eCngaye 
In any one of a number of notches formed in a segment, 
ht, which is attached to the rearing carriage concentrically 
with the pivot of the rocking lever. so that the fing r beam 
may be fastened in the desired position by the engagement 
of the spring bolt in the appropriate notch. The rocking 
lever is fitted with il lever handle, DP, and rod connecting’ 
with; tle spring bolt. by V“ hich the spring bolt may be with- 
drawn from the notched seyvment ana held disengaged 
therefrom during the movement of the lever.” 


The expression “rock or to be rocked torward arc 
backward,” taken by itself, apart from the context and 
the mechanism shown, might be taken as indicating that 
this could rock automatically, but the construction is such 
as to make this impossible, since the lever is always locked 
in position, and if the lever were removed (which would 
destroy the mode of operation essentially to the machine 
as well as remove an element that is recited in the next 
claim) the finger beam could not rock backward and for- 


ward, but would be held by the pull of the drag bar on its 


. 


front pivot in a plane determined by the point of attach- 
ment of the front end of the drag bar. 

Further on the specification Spy aks of the object of this 
roe king movement thus (p. 2035): 

“Tn order that the finger beam may be rocked to de- 
press or raise the points of the Puare fh rers when the 
machine is used tor reaping grain, the raking platform W 
is not at ttached r] Gg ri div to the finger be “am, but is uttac he “cl 
to if by hinge s Uh q'. ig. - 0) thi: at the hneer beam may be 
rocked wlile the )) jatform retains its position, ig ge 
the roe king ot the linger be lth 1s not preve ite “cl by its ¢ Oon- 
bination with a raking platform or a grain wheel. but is 
under control of the driver, who effects it by means of the roeki 17) 
lever P,.as may be found expedient to cut the grain at a greate 


; , ; 
or li 88 distajpce Trom the gre und. Or?to raise up lodaed grain. 


[ts operation in cutting grass is then described as fol- 


lows: 


“When the machine is to. be used for cutting grass the 
reel V, radius bar A’, and platform W, with the reel sup- 
ports, divider trame, and euster W heel = ure removed from 
the finger beam G, and a small grass chow der, with a track 
clearer is bolted to the outer end « ‘ finger beam in the 
p lace of the outermost finger, as re presented alt V2, Fig, /. 
The rocking of the finger beam is then under the control of the 
driver, who effects 7 if bi Miecillis of th rocking lever P. (Ls may hy 
ULLAL / erp far nit. fo conform to thy surpac , ere mihi ji the Culler 


is PUssing. 
lhe first and second claims of this application as first 


submit ted were as follows: 


The combination in a harvester of the finger beam 
with the gearing carriage by means of a vibratable link, 
draught rod and two swivel joints, so that the finger beam 
may both rise and fall at either end and rock forward and 
backward substantially as set forth 

The combination in a harvester of the tinger beam 
gearing carriage, link-draft rod, swivel joints and arm by 
which the rocking of the finger beam is controlled, sub- 
stantially as set forth 
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Both of these claims were rejected for want of novelty, 
the Bartlett, Dodge and the Wemple patents heretofore 
cited being among the references given. See Office Letter 
of July 29, p. 402. 

The claims were then amended to limit them more 
specifically. In the first claim, before “ vibratable link ” the 
indefinite article “a” was stricken out and the definite 
article “the’’ inserted. The definite article “ the’? was also 
inserted before ‘“ draft rod,” and in place ot the general 
reference to two swivel joints were substituted “the two 
swivel joints M and M’,’ thus designating and locating the 
particular joints referred to. The words “as set forth” 
were inserted after “ combination ” at the beginuing of the 
claim, sO as to more definitely limit the combination to the 
exact construction shown. 

The second claim was modified by inserting after the 
words “ combination ” the words “as set forth” and by in- 
serting after gearing carriage the word “ vibratable.” 

The intention of the office to limit the two claims as 
nearly as possible to the specific construction, and particu- 
larly to the peculiar location of the swivel joints referred 
to, and to the arm which empart dand controlled the rocking 
movement of the beam, could not be more clearly indi- 
cated. ‘T'hese specific limitations indicated all that there 
was to distinguish the construction from the prior combi- 
nations of the same elements, as already illdstrated by 
reference to the prior art under the head of * Device in 
Controversy.” 

So far as thi effect of the prior pate nis upon fhe construc. 
tion of the Graham pat ni is concerned, itis immate rial whethe r 
they were issued prior to the date when Graham now claims to 
have made his inwe ntion. or subsequent to that date. for they 
were treated both by him and by the office as reper neces to he 
avoided by amendme nt. 

He did not ask for au interference or file affidavits to 
carry his invention behind them, but simply amended to 
avoid them. His patent therefore was, with his acquies- 
cence, confined in terms to that which distinguished it from 
all the patents issued up to that date, namely; first, this 
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pivotal joint M’ located at a voint that gave the finger beam 
the rocking movement on the swinging pivot, as distin- 
guished from the swinging movement on a fixed pivot, and 
which pulled the front of the finger beam in the line of 
draft instead of pushing it from pivot behind through a 
pivot constantly resting on the ground and leaving the 
movement of the guards free; and, second, the rocking ari 
which rocked backward and forward and arbitrarily con- 
troll At the tilt in both directions. as distinguished from the 
loose lifting link or chain which was incapable of applying a 
rocking movement and afforded no control of the angle at 
which the beam traveled. 


THIRD.—NO INFRINGEMENT, 


a hie ther the pate nled de rice 18 COMMS I Pil weit hi rererence lo 

7 . > + ; , : ; * + 
thi, peculiariti S Of R/) Timhinn Mhieh (isting “3/7 ad if fron former 
machines. or with réererence fo thie yWiod Of Opti ation introduced 


by it, or with reference to the result accomplished, def ndants’ 
machine does not adopl eith rr but adher ‘0 the prior type in 
every re spect in which Garaham departs } mi it. 

| Defendants’ machine pivots the finger beam to the 
draft rod at its rear, which is the point where Ball, Zug, 
Bartlett and other prior patentees placed the pivot for the 
tilting movement. 

‘The front ‘or working edge of the finger beam is left 
free to swing up or down, or to be tilted or litted up by a 
loose link, as in the Ball, Zue and Bartlett, but can not 
either rock or be rocked forward and backward. 

The pivet on which this swinging movement takes 
place does not rise with the upward tilt of the guard fin- 
vers (as in the Graham) and fall with their downward tilt, 
but rests on the ground irrespective of this tilt (as in the 
tormer machines) and keeps the heel of the finger beam 
always close to the surtace. 

There is no pull on the front of the finger beam tend- 
to that of the 
draft rod, but it is free to follow the surface over which it 


Ing to hold it in a fixed plane correspondin 


’ 
— 


is traveling unaffected by any tension on the draft rod. 


While any forward rocking of the Graham finger beam 


a0 
: en * , } (% > 
tends to lift its heel off the eround so that the euards have 
a greater downward inelinati hi than thy, SurTaece orer mihi h thi, 


4 


bar is riding and are liable to be foreed into the eround, the 
swinging movement of defendants’ on pivot at its heel 


tends to keep the bar flafiwise on the ground, and enables it 


to eCOnTOrInN . 


a 11S QUTrTACE precisery cs ee the prior patents. 


, , } j j : ‘ ] . : 
It can not be fore d dow Or hela GOowmnh AGAMUS lodged oTass 


> 
— 
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or grain or other objects that tend to tilt it upward. Its 
capacity to tilt under or bear upon such objects is limited to 
the resistance which its welcht in tront of its pivot Opposes 
to them, just as in the prior machines referred to. This 
resistance can not be suppl mented by any foree applied 
through the lever or by the Operator. 

[ts inelination can never be controlled by the drive - 2 
it is always tree to turn upward and ean not be actuated 
downward. 


Its tilting being on a rear pivot that is not raised or 


J 
J 


lowered by the forward or backward tilt of the fingers, 
there 1s no tendency) in this movement to disturb the alion- 
ment of the finger bar (that is, to throw its outer end for- 
ward or backward), as in the case of the Graham, and the 
clamping of the reciprocating cutters, and other difficulties 
that would be due to this forward pivot, are avoided, as in 
the older machines. 

The tinger beam rises and falls, in its endwise tilt, 
precisely is in the older machines. The axial line Ol) which 
this tilt takes place remains the same, as in the Bal 


, the 


/ , - } } 1} } _- ..s | = sini :, 
Zug. and indeed all the Priol machines, his Was @xX- 


pressly admitted to be old in the Graham patent ot July 


23, 1867. See disclaimer immediately before claims, p. GO, 
Stipulation, end of Record. 

In the Ball machine, the joint which gives this endwise 
tilt is placed at the front end of the drag var instead of at 
the heel of the knife, as in the Zug and Bartlett. But this 


ie nature or ettect of this 


a 


does not alter in any respect 1 
adjustment. 

The defendants have not put the swivel joint, on which 
the Graham patent describes this up and down movement 


as taking place, where Graham put it. but have put it 


Le 7 
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where Zug and Bartlett put it and where the former 
Graham patent admitted it to be old as a connection 
between the floating’ finger beam and the vibratable link 
deseribed in that patent, which was the same as that de- 
seribed in the patent In controversy. 

The faet that the draft rod of defendants’ machine 
reaches the point of its pivotal connection with the finger 
beam or shoe by being bent up over the shoe instead of 
bent under if to reach the Sumie pivotal point Lis in the 


Ball) does not aftect its office or operation, so lone as it is 


a rigid bar having no point of flexion between the rear 
pivot and the front end of the machine. In each case it 
presents a rigid pivotal support at the same point, and one 
which remains constant whether the finger guards are 
swung upward or remain on the surface. It occupies no 
more space under the beam in the Ball machine than does 
the shoe in defendants’ machine. In each case there must 
be a shoe beneath of: sufficient thickness to aftord a rigid 


. ’ } | ‘ . > **) , . 
resistance to anv obstacies that are eneountered., and to 


} “7 © 4 ‘  < on mp ; 4 P ‘ . : ‘ - ; 

hold cLne bar itself high enot rt) sO) Lila 5s thngers vill not 
’ ° ; ravi : , ’ 

be thrust into the eround. he tinger beam can be placed 


as low and its fingers brought as close to the ground in 
one case as in the other. The draft rod of the Ball is not 
under the working part of the tinger beam, where the 
fingers are placed and the cutting is done, but at the Inner 
end which travels over the surtace that has already been 
mown. With the Ball machine the tront edge of the 
finger beam could be sunk just as low as the surface of 
the ground over which it was traveling would permit, sab- 
ject to the liability of being tipped up when it encountered 
lodged grass or grain or other obstacles, and when it en- 
countered these the action would be precisely the same as in 
detendants’. The tingers would tilt upward, and the driver 


would have no means of tipping or holding them down, as 
in the Graham. 

In the defendants’, as well as in the Ball machine, 
there is a shoe at each end oft the fino r beam projecting in 


tront of the guards and cat sing the beam to rise whenever 


} extending to the path of either shoe is 


— 


an inclinatio 


j? ! 


reached. It is never practicable to allow the finger beam 
to tip lower than these shoes would travel. 

But if the construction of the dratt rod, which carried 
it to its rear pivot behind the shoe by bending over rather 
than under the inner end of the bar were of any conse- 
quence, this was not borrowed from Graham. He did not <+ 
use it. If he had adopted it his device would have been 
essentially different from what it was, and would have 
lacked all the properties that distinguish it and most of 
the detects which have rendered it worthless. 

His draft rod only reached to a point in front of the 


finger beam, and was connected with it by what he called 

a ‘joint pin.” This joint pin was rigidly connected to the 

shoe of the finger bear, so that there could be Hho Cross- 

wise tilt of the finger beam with respect to it; that is to 

say, there was no play between this joint pin and the 

finger beam by which the upward and downward tilt of the 

fingers could take place. That play was necessarily at a 

point in front of the shoe where the pin connected with 

the draft rod, and the pin itself moved upward and down- > 
ward with the shoe when rocked. It constituted the hinge 

for the endwise tilt of the bar which was disclaimed in the 

former Graham patent, and which was identical with that : 
shown in the Zug. 

The draft rod bent upward, and reaching the heel 
from above was shown in the Zug patent and the McCor- 
mick and Erpelding patent. These defendants begun the 
manufacture and use of the McCormick and Erpelding 
machine in the summer of 1865. (See dep. Hanna, p. 3, A. 
5-7; p. 13, A.1; dep. Baker, p. 8-9, A. 10.) 

As Grahatm did not in his proceedings in the Patent 
Office undertake to go behind any of the prior patents, but 
amended to avoid them, his patent can not now be construed 
as relating to features that were common in the prior pat- 
ents, no matter how far back he may seek to carry his : ' 
invention. 

The peculiarity which distinguishes the draft rod of 
defendants’ machine is that it is extended flatwise in a ver- 
tical plane, (that is, parallel to the plane of the drive 
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wheels), and at its front end passed through a mortise and 
curved upward and secured in a vertical slot, the object 
being, as stated in defendants’ patent, LO give it il free up- 
ward and downward motion while preventing it from turn- 
ing over sidewise. This gives a rigid and inflexible sup- 
port from the heel of the shoe to the front of the machine 
that is not disturbed by any tilting of the guard fingers. 
This feature distinguishes the defendants’ draft rod from 
the Graham as well as from prior patents. 

Ball and thie defi ndants’ reach thy Se piv tal point for 
the tilting movement by different paths. (Fraham did not reach 
that point by eithe r path, hit fransti rred thy pivot for this tilt. 
ing movement to a point in front of the bar, where its effect was 
reversed, 

Defendants’ patent (p. 330) was introduced by com- 
plainant apparently for the purpose of showing that the 
term “rocking” had been used in describing the tilting 
movement of the finger beam, and that some broad claims 
for a rocking movement and for a forked coupling arm 
were rejected on reference to the Graham patent. 

But while the term “rocking” is used in speaking of 
the movement of the finger bar it is described as rocking 
on a pivot “on the rear end of the shoe,” which gives the 
exact swinging movement of the Ball patent upon the 
same pivot. The fact that it is left to rock “ FREELY” on 
this pivot is emphasized. 

The broader claims, as at first submitted, would have 
been met by most of the prior patents that have already 
been referred to. The Graham being one of the more re- 
cent, illustration of the combination of the vibratable link, 
finger beam and draft rod, giving the tilting movement, 
was naturally referred to as a reason for refusing the 
broader claims while allowing the claims for a specific con- 
struction. The claims thus rejected were yranted when 
amended to recite the defendants’ construction. One of 


them. as allowed reads: 


“The combination, as hereinbefore set forth, of the 
shoe and the drag bar extending over and in the rear of 
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the shoe and its swivel pin connecting it with the end of 
the shoe, whereby the drag bar sustains the thrust of the 


shoe while leaving it free on its hinges.” 


The other was amended by inserting after the words 


“drag bar” the words ** ert nding hy, yond and LV the rear of 
the shoe, a swivel pin connecting the two,” and allowed. 2 
A reference to a prior patent in rejecting a broad claim 
does not signify that the prior patent covers the device re- 
ferred to, but only that it shows something that requires a 
limitation of the claim. AlIl the patents since the Ball and 
the Lug, relating to the means of making this jointed con- 
nection and providing for the tilting movement, have neec- 
essarily been very closely limited to specific mechanical 
constructions, and most of them, if capable of being sus- 
tained at all, can only be sustained as covering the exact 
mode of construction when operating to produce the pre- 
cise movement exhibited. 
FOURTH. GRAHAM'S DEVICE NECESSARILY A FAILURE. ¢ 
experi need manufacturer would erer tol. we by dest ying 
the capacity of thi machine tor aut mole a fa pration aa j, 
surface, ana disturbing thi, if } Phinenl of thi, hay aT wereT 
tilted, it doomed every machine which incorporated it to be ban- 
ished from the market and the field. 
ltuas hastily abandoned by each of the successive firms 
that Weve forme i to ypanutactur if. and disappeared perna- 
nently about the time the pat nt was issued, 
The difference in the history of the type Ol adjust- 
ment used by Graham and that used by defendants illus- 
trates their radical difference in respect to adaptation to 
practical work. 
The Ball type has been extensively on the market for > 
more than thirty years. The defendants were licensed 
manufacturers of the Ball machine, and the terms in which 
their license (executed atter the Ball patent of 1859 had | 
expired) refers to it, illustrates that it was a well recog- | 


nized type of machine improved upon by subsequent pat- 
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ents. he material part of the ¢vrantin y clause was as fol- 


lows (p. 278): 

“The said party of the first part hereby assigns and 
conveys to said party of the second part the full right and 
privilege to manutacture and sell to others to be used what 
is called the Ball or Ohio reaping and mowing machine, or 
mowing machine, it being understood that said Ball ma- 
chine contains in its construction the devices covered by 
the patents above referred to, said machine hereby intended 
being the same machine is Improved and constructed by 
said party of the second part, and now remaining in their 
reaper and mower factory in Chicago, and marked * MeCor- 
mick’s Improved Ohio Machine,’ or x2 machine substantially 
so constructed. . oy 

‘And it is understood that this agreement extends to 
and includes the right to make and sell the said Ball ma- 
chine as aforesaid, either as a mower or a combined reap- 
Ing ane mowing muchine, with the a ldition CO it of the 
usual McCormick reel and rake, attached substantially as 
it has usually been in said Ball machine.” 


e 


l'nder this heense (which ineluded a large number of 


i ie ~ 
patents) royaities were paid on all the machines now 
charged to be an iwtring@gement of the Graham patent. 
(See dep. [Tani 1, pp. 140, A. 26, hee.) 
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Graham claims to have made his invention and ecom- 
pleted his first model of it in December, 1862, or January, 
1 S05. lle made an urrangement with Porter & Bro. to 
manutacture and sell these machines 1 February, L863. 
Porter X bro. manufactured some ten or tweive machines 
in the spring of 1505. They tried to manufacture acain in 


] . *~ i. ‘ . 
the spring of 1865, but most of the macnines came back 


on their hands, and they abandoned the enterprise as un- 
profitable. 

In February, 1864, Graham made a contract with 
Cleveland, by which Cleveland Was to have abt exclusive 


, ’ , 
' 


right to manufacture and sell this machine and all im- 
provements. Ile put 815,000 into the business, and under- 

l< > . ‘ ’ 7 sreyvy *,? ] ' ’ +} ‘ hy] . 
LOOK To press Lue mMmanNuIacture ana Sa OL LbeCse IaCchilInNes, 


sharing the net profits with Graham. lle abandoned the 


enterprise at the end of the vear as unprotitable. 


ee ee - 


Tee Gaunt wee gone Sa he Selig agen on 0 se 
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In the spring of 1866, Graham made an arrangement 
with the Werdens to manufacture, and granted them an 
exclusive license to this machine and all subsequent im- 
provements that might be made by him, and a two-thirds 
interest in the patent to be applied tor thereon, they to pay 
him one-third of the net profits from the manufacture. 

They made a few machines in 1867-8-9, were not suc- 
cessful in selling them, made no profits, and abandoned the 


business. Graham’s own account is as follows (p. 139): 


“They said they could not and would not undertake 
to build the machines the contract called for for the next 
year. They proposed to me to build a few machines just 
now, and keep up appearance until they had disposed of 
the stock on hand. ; , ; They finally told me in this 
conversation that they would not build the machines called 
for if they had to sell the machines on hand for old iron.” 


( See dep. (fraham, p). LO6, A. 4: fj). 124. A. 66-69 : Le 
131, A. 112-113; p. 133, A. 154; p. 138, A. 29; dep. Ward, 
p. 99, A. 3-5; p. 100, A. 1-135; dep. Porter, p. 101, A. 2-9; 
p. 103, A. 1-25; dep. Graham, p. 100, A. 4; p. 107, A. 4; 
(Cleveland Contract. p. 326: Werden Contract. p. L156.) 

All these parties abandoned the manufacture as a fail- 
ure after investing considerable money and time in ‘it. 
They were to have an exclusive right in the invention. 
They had every inducement to push the business. There 
has never been a period more favorable to the introduction 
and profitable manufacture of machines ot this class (if 
they were successful machines) than the years between 
1863 and 1870. 

The fact that the Werdens preferred to let the ma- 
chines on hand go for old iron rather than to manufacture 
the hundred called for in their contract is most significant 
as to their conviction that the machine could not succeed. 
It was the same conviction that had been reached by all the 
other firms that took hold of it. 

This ends the history of the Graham machine. It has 
never been heard of since. No witness testifies to ever 
having seen such a machine work in the field or on the 
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market since it was abandoned by the Werdens. Hugh 
Graham, the complainant, never undertook to manufac- 
ture. 

Fig. 12 will illustrate one of the reasons why the Gra- 
ham construction could not find a place in the market or 
in the field. The hummocks or other obstacles which the 
bar is liable to encounter, and the holes into which it may 
dip, are often so concealed by the grass that they would 
not be visible to the driver if he were watching for them, 
and even if he saw them it would be impossible for him to 
arbitrarily tip the bar to just the right angle and at just 
the right time. 

If, thererore, a machine having the Graham construc- 
tion encounters such an obstacle when it is concealed by 
the grass, or when the driver’s attention is off, the guard 
fingers will plow into it, and breakage is likely to result. 
This would be so, irrespective of whether the lever was 
locked in position or out of engagement, since the tension 
through the draft rod exerted in front would guide the 
cuard fingers and prevent their free adaptation to the sur- 
face. 

Lf the bar has been tilted upward and passed Over { 
hummock the guards will project forward, as illustrated 
in Fig. 13, instead of tipping down into the hollow 
beyond. 

It, in passing down a declivity, the bar has been set to 
conform to the declivity, and the driver fails to readjust it 
at the moment the bottom is reached and a rising surface 
encountered, the guards will be run into the ground at the 
bottom, as illustrated in Fig. 14. 

If either the Ball, the Zug or the defendants’ construc- 
tion is used the finger beam will automatically adapt itself 
to all these several surfaces without any intervention from 
the driver, while if for any reason the driver wishes to 
suddenly raise the guards, or to set them at any upward 
inclination, he can do so through the lever without dis- 
turbing their capacity to still yield to any obstacles they 


nav encounter. 


Complainant has oftered in evidence advertising circu- 
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lars of defendants. whieh lay stress on the virtues of de- 


tendants various mowine machines, amon others that 


here in controversy, and has eemed to Suppose that the 
court would assume that all these virtues were due to some- 
thing borrowed from Graham. 

Now, these circulars give great prominence to the fact 
that the machines mentioned took the grand prize at the 
Paris i;xposition of 1867—before the Graham patent Wis 
granted, and before the particular construction charged to 
constitute the infringement was incorporated in them. 

Lf defendants had followed the Graham construction. 
they would probably never have sold machines enough to 
pay for printing these circulars. Their machines have 
sold by the thousands, where the Graham could not be sold 
at all. They have found acceptance sufficient to justify 
these eirculars. But this has been because they have COll- 
formed to the Ball type, and because they have avoided 
the Graham construction as one which their experience in 
building and selling machines taught them was not adapted 
to the practical conditions encountered in the field, and be- 
cause of many other features which have given them a 
world-wide reputation. 

Every year brings into this art hundreds of patents 
which represent only impracticable experiments, which if 
is as necessary to reject In order to make a successful ma- 
chine, as it is to include really valuable improvements. 

If detendants had copied the ( rraham plan of construec- 
tion. instead of adhering to the Ball. | 

Tor upward of. taaeiep tl | machines, 


[t is doubtful if they could have sold three hundred. 


FIFTH.—WANT OF NOVELTY AND PAQENTABILITY. 
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joint, A, in his first patent, and whie 


AQ 


lf they are 80 limited. the qui tion of their novelty and 
} citi ntability Is immake rial. 

Most that needs to be said On} this subject hus already 
been said in the description ot the device in controversy, 
and the recital of the prior art. 

If the term “the fio swivel } ints, MI and x.” are to 
be taken as referring to any swivel joints in the vibratable 
link and draft rod, respectively, which admit of both the 
rising and falling of the finger beams at either end, and 
the rocking forward and backward, and the term “ rocked 
forward and backward,” is to be taken as including the 
swinging movement on the rear pivot, the patent is pre- 


=m, 


cisely anticipated by the Ball, the Bartlett, the Zug, and 
the Bramer, and substantially so by the Dolph, and the 
Rav & Grant. It was only when these precise limitations 
were introduced that thi patent was allowed. 

The modification of the Ball machine on which the 
charge of infringement rests, consists in transposing the 
pivot, on which the ‘finger beam turns up endwise, from 
the front end of the draft rod to the heel of the shoe. 
The pivot for the crossivise tilt or rocking movement, re- 
mains precisely iis in the Ball machine. This change in 
the location of the pivot for the endwise tilt does not alter 
either movement, it being simply a mechanical alternative 
to have the journal for this movement between the draft 
rod and shoe, instead of between the draft rod and the sear 
irame, 

But when Graham, in his first patent, after describing 
the endwise tilt, which takes place at what he terms the 
h, as there shown, in- 
} 


the pivotal or Seine na f/' t} betw i the draft rod and 


rolres 
the finger beam, as the finger beam turns up, and stating 
the purpose and ettect of this movement in substantially 
the terms of the second patent, took out this patent with 
u disclaimer reciting this joint as old in the combination in 
which it was there exhibited (bet a the Site combination in 
which it is exhibited in the present patent), he had con- 
eluded himself against resting any subsequent patent on 


any use of that joint in that combination affording the 
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movement described in the patent in which it was dis- 
claimed. 

Moreover, that this patent was not granted, and can not 
be sustained, as covering the joint for both endwise and 
crosswise play at the heel of the shoe used by the defend- 
ants, is plainly indicated by the fact that defendants al- 
ready, before the application for the patent in suit, had a 
patent (McCormick & Erpelding, January 15, 1867), for 
this identical joint at the heel of the shoe ofthe bar giv 
ing both the crosswise and the endwise tilt as in their pres- 
ent machine, and while the patent office rejected the Gra- 
ham application on a patent subsequent to this (that of 
Wemple, January 29, 1867), and Graham amended to avoid 
it, no reference was made to this patent, as there must 
have been if the Graham application had been regarded as 
covering such a joint. 

The crosswise tilt was old, and the swivel joint was 
the common means for providing for such movement in 
mowing machines. (See Penn. Rd. v. Locomotive Truck Co., 


ao 


110 U.S. 490); Hi ndy v. Miner’s Iron Wks, 127 U.S. 570.) 


SIXTH.—TWO YEARS’ PUBLIC USE. 
The Graham machine containing thre device in controversy, 


was manufactured in numbers, for sale,in the spring of 1865, 


and put on sale, and in practical use throughout the harvest of 


1863. The same was true at the harvest of 1864. The appti- 
cation was fled vy. bruary 11, 1867. 

Evidence as to this prior public use and sale comes 
mainly through Graham and his personal friends, who had 
been interviewed by him before testifying, and are dis- 
posed to strain every thing in his favor; but what is ad- 
mitted by them is sufficient. It is shown that Graham 
made a contract with Porter & bro. for the general manu- 
facture and sale of machines containing the device in con- 
troversy, in February, 1865; that at least ten or twelve 


such machines were manufactured during the spring of 


1863 ; that at least four were put into practical use during 
the harvest of 1863, several of them being sold; that an- 
other contract was made with Cleveland, February 4, 1864, 


; 
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whereby he undertook to manufacture and sell, for that 
season at least fifteen of these machines; that he did man- 
ufacture and pnt upon the market about that number dur- 
ing the spring and summer of 1864, and that a portion of 
them went into practical use during that harvest. 

It is claimed in behalf of complainant that these manu- 
facturers, sales and uses were experimental; that the ma- 
chine did not prove a success, and some of them were 
returned. 

These were apparently commercial experiments, and 
like all subsequent experiments with the Graham machine, 
proved commercial failures. 

But the law does not suspend its operation for such 
experiments, or limit its application to inventions that 
prove commercially successful. 

It in terms makes the putting “in public use and on 
sale’’ for more than two years prior to the application a 
waiver of any right to a patent and conclusive notice to 
the public that no monopoly is asserted; or rather, it makes 
an application within this time a condition of obtaining a 
monopoly. 

it is not necessary that there should be even an actual 
sale, providing the article is either publicly used or put on 
sale. The fact that it proves unsalable does not entitle it 
to indulgence. 

The courts have held that such experimenting as was 
necessary to test the operation of the invention, where this, 
rather than the practical ’uSé€ OT s§ ile of thi machine Was the 
primagy object, where there was no sale or authcrity , to 
others to use or sell, and where it was not extended beyond 
what Was. in riew of the special char acter of the invention, 
necessary to test its operation, would not bring the inventor 
within the terms of the statute. But the theory that a 
mere mechanical modification (the operation and effect of 
which could be determined fully in a day’s experiments) 
could be manufactured for sale in quantity and sold to 
users for practical use, and used by them in the regular 
course of business through one or more seasons, and the 


operation of the statute (which is strict in its terms), be 
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suspended, because the machine as a whole did not prove 
very satisfactory or salable, is original with this case, and 
certainly has not heretofore received any countenance in 
the decisions of this eourt. 

There are cases where the nature of the invention is 
such that a test to determine the effect of the invention 
(not its commercial salability) can only be made.with pub- 
licity, and requires a considerable lapse of time, such, 
for instance, as the properties of a payment (4/izabeth v. 
Pavement Co., 97 U. 8. 126), when exposed to the action 
of the weather and of travel. But this is not such a case. 
The invention at most consisted in the mere mechanical 
modification of a jointed connection between the finger 
beam, and the arm for rocking the finger beam. The 


effect of this moditiecation upon the operation of the ma- 


chine could have been determined in a single day’s use, if 


that use were made with reference to exposing it to the sev- 
eral contingencies to which such a machine is liable in use. 

Certainly it did not re quire the construction of more than 
one machine to test it. If the purpose had been primarily 
that of CL pe rime ne “por thie operation of this feature, the in- 
ventor would not have manufactured more than one ma- 
chine, or made a contract with Porter Brothers for its 
general manufacture and sale. 

The swivel joint was old as the means of giving the 
crosswise movement, and this movement was old in finger 
beams. The ettect of the modification was obvious at a 
glance. 

When the contract was made with Porter Brothers, in 
February, 1863, to enter upon the manufacture and sale of 
these machines for the coming harvest (not one or two ma- 


chines for experimental use), this marked the transition 


from the mechanical experiment that belongs to the work of 


the inventor, to the commercial experiment which belongs to 
the manufacturer and dealer. 

Such a manufacture implied the making of permanent 
patterns and the investment of considerable capital. It 
marked the style of machine as fixed and determined, in- 


stead of resting in experiment. 
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[It would have been consummate folly for Porter & Bro. 
and Graham to have built (as complainant’s evidence con- 
cede they did), some ten or twelve machines during the 
spring of 1863 if the operativeness of this feature, or any 
other feature of the machine, was still a matter of experi- 
ment in any sense in which the term can properly be used 
as applying to the completion of an invention. 

Certainly the various farmers to whom these machines 
were sold, and who used them in the regular course of 
business in cutting their grass or grain for that harvest, 
were not doing so as a part ol the inventor's experiment. 

Every purchaser of a new agricultural machine may be 
said in one sense to buy it as an experiment. Whether it 
is such a machine as he wants or not is a matter that he is 
to determine by trying it. But this is no part of the work 
of invention or of the erp riment that enters into the compli - 
lion of an wvention. 

The common method of disposing of machines of this 
character, adopted by the largest manufacturers, is to sell 
them with the agreement that they may be returned if not 
satisfactory to the purchaser; and if the statute Is only to 
apply to cases where the manutacturer or dealer has satis- 
hed himself fully as to the acceptibility oO! the article in the 
market and the purchasers have satisfied themselves that it 
is What they want, it would be practically a dead letter. 
[t would only be extraordinary cases that would fall 
within it. 

The two vears that are allowed by the terms of the 
stutute after putting the device on sale Ol into use, are up- 
parently for the purpose of the commercial experiment, or, 
in other words, to give the inventor an opportunity to de- 
termine whether the device is worth patenting, not for the 
purpose of encouraging him in delay after the article has 
proved il commercial Success. The statute in this respect 
is very indulgent. Under former statutes any public use 
or sale before application was fatal, and this is true in 
many countries to-day. There is nothing in the language 
of the statute, nothing in the policy of the law, that would 


countenance au interpretation that made the application of 
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the statute dependent upon whether the inventor himself 


was satisfied as to the acceptibility of his device or the 
profit with which it could be made and sold. With any 
such interpretation as this the purpose of the statute would 
be defeated, and the public, instead of being at liberty to 
manufacture and use the invention after the two years from 
the date of patting on sale had expired, would have to 
wait indefinitely for the inventor to satisfy himself as to 
what the public would think of the invention and as to 
whether it would prove a source of profit or otherwise, 
and then wait two years beyond the time he had so satis- 
fied himself, and as much longer as might be required for 
his proceedings in the patent office. 

If we are to accept also the theory of the complainant, 
and of the court below, as to the legality of filing an ap- 
plication claiming the device, and, after such application 
had been pending nearly two years, acquiescing in the re- 
jection, taking out the patent containing, as it issues, a 
tacit disclaimer, and leaving in the records an express dis- 
claimer, meanwhile filing a new application for the same 
invention, and, after another year, issuing the patent upon 
the second application, the time between the placing of the 
device upon the market and the actual issue of the patent, 
(which is theoretically to communicate the invention to 
the public), and the beginning of the term of the franchise, 
may be prolonged almost ad infinitum. 

Graham, when asked by his attorney to state the 
history of the invention in controversy (p. 105, Q. 4) says 
that he made the model in December, 1862, or January, 
1863, and during the month of February, 1863, made an 
arrangement with Porter & Bro. to “embark in the enter- 
prise of manufacturing reapers and mowers.’ 

His witness, Ward, testifies that he worked for Porter 
& Bro. in 1863, and helped build some of these ma- 
chines; that Porter & Bro. and Graham made as many 
as ten or twelve of these machines in 1863, which he sup- 
poses were built for sale for the harvest of 1863. The ma- 
chines contained the construction here in controversy. Le 
worked for Cleveland the next year in building the same 


HS 


machines, and thinks they built twenty-five or more in 1864, 
which he supposes were built for sale. Dep. Ward, p. 99 
A. 3-17. 

Porter. also a witness for complainant, testifies to en- 
tering into ar agreement with Graham in the winter of 
L862 or 63 to build the reaper and mower ol which Graham 


presented a model. lle Says (p. LO]. A. 3): 


os lle presented il model for a reaper and mower, and 
we were to goon and build some together. I think Porter 
& bro. were to furnish the capital, and Mr. Graham was to 
go on and superintend the building after the model he pre- 
sented. We went on and built some machines, I think. 
We started il dozen, but don't remember certainly. | 
think we got four that went into the field. We quit work- 
ing on that agreement that season about the middle of 
August—perhaps earlier or later.” 


He is asked by complainant : 


*q). 4. Did your operations of 1863, in reference to 
which you have testified, prove successful or not! 

A. I think not very. 

(). 5. Did you have any thing to do personally in refer- 
ence to those machines in 1863, or not? 

A. I think I did not, to work on them; nothing, only 
Il was interested in the machine.” 


The assumption seems to be that the effect of these 
sales depended Upon whether the business enterprise proved 
successtul. 

lle also states ((). 8) that he fixes the dates and charges 
from his books against Grabam: 

“The book shows that he was at work some time 
along in February, 1863. . . . Here is one entry of 
February 10th, another of February 24th, another of 
Mareh ith, and others later: they ure all along here, 
These entries are all iD ISOS: this is a book Chat was kept 
at that time; it is the day-book of Porter & Brother; the 
entries were made ut that time. think he had worked al 
the reapers some betore we made any entries: that is mv 
opinion about it. I don’t find any thing in the book show- 
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ing what he was working at; Ll know he was working on 
those reapers and mowers, because he never worked for us 
at any thing else,I think. . . . 

QM. 9. Why did your firm withdraw from the enterprise 
in the fail of 1865: 

A. because we eouldn’t see ath \ money in it tor Be 
we lost some money in it; L couldn’t tell how much; it 


would be all euess-work.’ 


Then p. 103: 


sé X-Q. 1. As I understand, vou completed four of 
the Graham mowers that went into the tield in 1863; is 
that right ¢ 

A. I think it is, but am not positive as to the number. 


A-Q. ee You mean by ‘rong into the held. do you 
not, that they cut grass in the spring or summer of 1863? 

A. Yes, sir; grass and grain. 

X-Q. 5. Were these muchines completed by Vou he- 
fore the harvest of 1863, and put upon the market for 
sale? 

A. They were, if they would work. They were on 
trial. 

X-Q. 4. And you would have sold any one of those 
completed machines without any condition, if any person 
had oftered you your price, would you not 

A. I think we would. 

X-Q. 5. They were exhibited publicly, were they not, 
before the harvest of 18637 

A. They were. 

X-Q. 6. Did you sell these four machines that went 
into the field in 1865 upon any terms or conditions ? 

A. They were put out, and if they worked to the 
farmer's satisfaction they were to keep them, and if not 
they were to come back, and they came back. 

X-Q. 7. That is, the farmers kept them all summer, 
cut their 2rass, and completed their barvest with them, and 
then brought them back? 

A. | do not remember how long they kept them. My 
memory is not clear, but I do not think any were sold that 


season.” 


It appears from their other witnesses that some were 
sold that season. 
Porter testifies further: 


H7 


” X-Q). 10. Tlave you any p 


knowledge as to 


rPeann 
how these Graham machines operates the harvest-field 
in LS63 ? , : 

A. Yes. Lsaw them work in the grass at Mr. Dooley’s, 
one of them, and one in the grain at Mr. Bull’s, but 1t was 
about the first reaper | ever saw run, and I was no judge. 
To me, it looked as though they ran pretty good. 

X-. 11. HHow much vyrass did th machine vou saw 
Cut! | 

A. Mr. Doolev had gone around a piece about an acre 
or two, and | followed him around; lL also Mr. Ball in 
the rail 

\ -Q). 1?. And you saw no ne xcep satisfactory 
workin r oT these machines LT) the cy - 7 eran held ? 

A. | Saw ii thing else that re iif rT. wis there 
but 4 ttle wi ile i lust drove na followed them 
around. 

\-@. 13. And there was no dissatisfaction expressed 
“as tO Thre working Oo! thi mact ines 

\. Not that I recollect of.” 

(7 ham testifies in cross-examina }). 121): 

“«X-Q. 35. [low many mowers did you construct in 


| think there were 


four of them completed; three 
of them taken out one of them | te x OUT 1NtO the rown 
Ol Avon, and ran it fora short time- was fooling with it 
ror ps rhaps aun hour or two; two of t others went onto 
the tarm of Ichabod Bull, and the other onto the tarm of 
Mr. Dooley. 

\-( OO W hat did you do with One which you 
ran! 

A. I can’t be positive as to whe rot the machine 
back to tOowl. | lett it in the meadow Dy nging to Henry 
liart | cant tell how long it stayed there, but it was 
brought back to the shop some time d Yr That summer. 

\-(). 57. At what time were these three mowers com- 
pleted in 18637 

A. I think about the last of June or first of July I 
took the machine out. aud I took it out as soon as it was 
completed. 

\-@. 88. Were the other two con ted at that 
time 7 

A. lam not positive; but they were n arly s0 
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X-Q. 39. Did you have any other mowers, besides 
those three, in the process ot completion ¢ 

A. We had; I think we begun ten or twelve, and had 
the castings cut for them. 

X-Q). 4(). Did you not set these ten or twelve machines 
up in 1863? 

A. I think they were partially set up, but not com- 
pleted. 

A -Q. $1. You would have sold any one oft those 1863 
machines, if any person had offered you your price for 
them, wouldn’t you? 

A. It is a little difficult for me now to state what I 
would have done at this distance of time from then. | 
certainly never had the disposition to sell a dead horse if | 
knew it or thought it was so. 

X-Q. 42. You built the machines to seil, in 1863, 
didn’t vou! 

A. We built the machines to sell, if they proved suc- 
cessful; if not successful, we did not expect or intend to 
sell them.” 


Also p. 125: 


“«X-Q. 61. Did Mr. Cleveland, with whom you went 
into partnership in 1864, know these 1863 machines? 

A. He did by sight; that is all. He knew nothing 
about them practically; he knew nothing about them at all 
until the winter of 1863 and 1864. 

X-Q. 62. How many machines did you build with 
Cleveland in 1864 before harvest ? 

A. I think about a dozen. lam not positive as to the 
exact number. 

X-Q. 63. These machines built by vou and Cleveland 
were all built according to the plans, specifications, and 
drawings shown in your July 23d, 1867, patent, were they 
not? 

A. Substantially so. 

X-Q. 64. They were practical working machines, 
and did good work i} the frass tield lt) LSo4, did they 
not! 

A. I have stated, that in heht Crass they did tolerably 
well, while they staid together; but in heavy grass, not So. 

X-Q, 65. How many ot these mowers did you put 
out, which were run in the grass field of 18647 

A. There is one that I spoke of that was put on the 
farm of George Stearns, and the one that Mr. Ward took 


out at Cleveland’s solicitation, after having made some 
changes init. These are all that lremember. The facets 
were, it was about an itrhp ssibility to get a tarmer to take 
one of them out; they were considered by the farming 
community unworthy of an attempt. That was my expe- 


rience with them at the time.’ 


ine machines here referred To were, in respect to 
features here in controversy, the same as that of the 1868 
patent, and the verdict of the farmers then has been the 


verdict pronounced upon lt Dy the trade ever since. 


+ X-Q., 69, Did you and Cleveland ofter these ma- 
chines publicly for sale ? 

A. I think we ofttered these machines in the same 
manner as we did those of the Vyear betore, This is the 


only way | ever oftered any of them, I know. 


P 
This refers to the faet that these machines were fuar- 
anteed LO give satisfaction, and to be returned if they cid 
not—the usual method of selling mowers and reapers from 
that day to this. 
Graham admits having sold Dooly a machine for the 


harvest of 1805 (dlep. Graham, }). iZi, A. BO) though it 


} ‘ } “Fy — > —— - : ; 
Was Only tO De accepted if sa ISTUCLOPyY, Porter also 
admits having sold one to Dooly in 1863 (p. 104, X-Q. 10, 
+ 
Rec.) 


Dooly testifies (p. 20), In answer to a question as to 


how he became acquainted with Graham: 


“A. Well,in this machine purchased of him about the 
date above. | don’t think L knew him before that. 

Q. 5. What kind of a machine was it that you bought, 
of him: what was it to be used for? . 

A. Well, We called it a combined reaper and mower, 
for the cutting of grass or grain—one or bot! 


oe 


tl. 
(). 6. W hat vear, or for what harvest, did you buy 
this machine ot Graham, and how do you ix any date you 
may give! 

A. The best of my belief is, that | bought it for the 
grass and grain of the season of 1865, but 1 wouldn’t be 
positive. 
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Q. 7. How did you happen to buy this machine of 
Mr. Graham: what ealled your attention to the machine in 
1863 ? 

A. Well, they were manufactered then in Wankegan— 
what we called a home manufacture, and it appears to me 
that [ came across Mr. Graham, and he told me that he 
had used one of them the year before for his own purpose, 
culting grass. 

Q. 8. What price did Mr. Graham ask you, and what 
price did you agree to pay him for this mower you bought 
of him for the harvest of 1863? 

A. I think $125, to the best of my recollection, when 
perfect; this was to be paid on the satisfactory renning 
of the machine—that is, understand, warranted to give 
satisfaction. 

Q. 9. Did you pay that $125 or any part of it; and if 
so, when? 

aa paid either $75 or $80 for it that same fall. J 
ecouldn’t be sure what time. 

Q. 10. How much grass did you cut with that machine 
on your farm during the summer or harvest of 18637 

A. I must have cut in grass or grain 100 acres or 
over. I don’t recoileet exactly ; the first year | bought it. 

Q. 11. Did you have or use any other mower during 
the year 1865 for cutting vour grass or grain ? 

A. No. 

@. 12. How did the machine run or work in 1863, as 
to satisfactorily or successfully cutting your grass or 
erain ? 

A. Well, we had to have a team on tl 
all the time for repalrs ; when it kept together, it done 


ie road about 


well. 

(). 13. State whether or not there was any trouble or 
you experienced any difficulty in the working of the ma- 
chine in the harvest of 1863, so far as the movement of 
the sickle-bar over the ground was concerned, and so far 
as the mechanism or connections of this finger-beam to 
the main frame was concerned ¢ 

A. The sickle-bar. I think, went very well, unless the 
sickle breaking. I don't recollect of any; unless breaks 
occurred, they run well. 

(), 14. What was the cause of any of the breakings 
of that 1863 machine? 

A. One cause was the caster wheel was wrong: 


vet no beam to hold it, owhlng to the caster wheel not 
having the proper cast. 


could 


). 15. How long did vou use that 1865 machine? 
A. That one season—same season. 

\). 16. What machine did you use the next season, 
13864! 

A. One rot lp by the sume men—ciaimed to be an 
improvement on the tirst—got up by Graham & Porter, 
the men that got up the first.” 


“(), 24. What machine was it vou bought in 1864 
other than Graham’s? 

A, Bought the Ball. 

(). 25. Did you use the Graham machine for cutting 
grass or grain in 1864 after you bought the Ball machine? 

A. | think not.” 


‘. 27. Ilow did the finger-beam work in the 1864 
harve st of the Graham machine, “as to passing freely over 
the surface of the g¢round f 

\. I think about the same as the first; I didn’t no- 
tice any difference.” 


“Q. 36. Did you keep the machines which you bought 
of Mr. Graham in 1863 and 1864, and have you got them 
in your possession now 7 

A. | kept them, but they are not tovether now. 

Q. 57. When was it Mr. Graham and the other party 
was out to your farm looking at those old machines? 

A. | should think the latter part of Auvust or the 
fore part of September—lL wouldn’t be certain as to the 
time—I1S879 ¢ 

(). . Who was the other party with Mr. Graham? 
‘his gentleman here (pointing to Mr. Banning). 

Q. 39. Did Mr. Graham take away with him any part 
of this old machine when he was there in August or Sep- 
tember last 


A. Yes.” 


" 
ae 
. 

~~ 
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Also in ecross-examination (p. 524) : 


« X-Q. 10. Ilow long did you use that first machine; 


—s 


Il mean how many weeks ? 


A. 1 used it to cut my grass and grain that season ; 


¢2 


we usually begin about the tenth of July, and get through 
about the first of September, perhaps ; it depends some on 
the weather.” 


* R-D. Q. 2 (p. 327). Was that machine which you 
bought of Graham in 1864 ever altered or changed any in 
its construction after you bought it? 

A. | think not. 

R-D. Q. 3. After the year 1864, did either you or any 
person in your emplov use this machine which you had 
bought of Graham in 1864 for the purpose of cutting grass 
or grain upon your farm?! 

A. Yes. 

R-D. Q. 4. Who used it, and give all the facts and 
circumstances concerning its use, after 18647 

A. A hired man I had; when we were out of hay to 
haul, we fixed this up again, got it all in good order, and 
sent two teams to use it occasionally. 

R-D. Q. 5. During what year, did you use this machine 
which you got of Graham in 1864; for how many years 
did you thus use it occasionally after the year 18642 

A. | eouldn’t tell the years exactly, to L866 or 1867 or 
1868; somewhere along there; I think I could tell if I 


were at home.’ 
Dooly is asked (p. 323): 


“*(. 32. In 1865, did any of your neighbors or ac- 
quaintances buy any mowers or machines of Mr. Graham 
fort he harvest of that year hike you bought?’ And if 
so, who? 

A. Mr. Minskey, I guess. 

(). 33. Do vou know of your own knowledge whether 
Mr. Minskey bought and used a machine like yours ol 
Mr. Graham in 18637 

A. | know he used one; as to his buying, I know 


nothing about.” 


Minskey, who had been interviewed by Graham be- 
fore he testified, indicated throughout his examination a 
disposition to adapt his testimony to the complainant’s in- 
terest as far as possible. Ile says he bought of Porter 
& Bro. one of the Graham reapers and mowers, and 


“ could not be positive about the year, but it Was amongst 
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the first that they manufactured that | bought of them.” 
(p. 529, A. 7.) Tle is asked : 


*(). 10. Llow much did you pay for this machine that 
you bought of Graham and Porter Brothers ? 

A. lam not positive, but to the best of my recollec- 
tion, $125. 

(. 11. Did vou pay them this $125 the same year you 
bought the machine ? 

A. That | do not know; if I didn’t pay it that year, 
it was pretty quick after. 

Q. 12. How many acres of grain or grass did you cnt 
with that machine you bought of Graham and Porter 
Brothers the first year you beught it? 

A. About twenty acres of grain and twenty or twenty- 
five of 2rass, more or less. 

Q. 13. Was this all the grain and grass you had on 
your farm to cut that year? 

| 9 Yes. 

(). 14. Please state how that machine did its work, 
and whether it was a perfect and satisfactorily working 
machine, the first year that you bought it, in grass or 
grain. 

A. It did its work well. | can’t say that it was per- 
fection any more than L was: 

(). 15. Please state whether or not it worked success- 
fully and satisfactorily to you in cutting your grass or 
grain the first year you used it. 


A. | was satistied with it 


“(. 19. About how much grass and grain did you cut 
with that machine in each year after you bought it of the 
Porter Brothers and Graham? 

A. Well, for somewhere in the neighborhood of four 
years I cut the same quantity | have specified; after that 
Ll probably cut ten acres of grain more and forty acres of 
yrass more. [ b yuglit another tarm.” 


Complainant conceded that the Minskey machine was 
put into use as early as the harvest of 1864 (Dp. 355.) The 
only evidence to the effect that it was sold and went into 
use in the harvest of 1863, is the statement of Dooly that 
it was bought at the same harvest as his, and the state- 


meut of Minskey that it was one of the first machines or 
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Porter & Bros.; and there are one or two of the first four 
admitted to have been put into the field during the first 
year which would otherwise be unaccounted for. 

Stearns testities (p. 334) to having bought one of the 
Graham movers of Graham & Cleveland in 1864, and paid 
$160 for it. (A. 3-8.) 

He eut about twenty acres of grass with it, and re- 
because he did not consider the machine as a 


turned it 
(p. 335, X-Q. 3.) He is 


practical or sucecesstul machine. 


asked (X.-Q. 4): 


“4 X-Q. 4. What became of that machine? 

A. L took it back to Mr. Cleveland that same summer. 
X-Q. . W hat did you tuke it back for ? 

A. Because I couldn’t run it successfully.’ 


Stearns is asked in re-direect examination (p. 356): 


“* R-D. Q. 2. What, if any thing, has Mr. Graham said 
to you in the line of preventing you from giving any testi- 
mony in this ease and in regard to the character and work- 
ing of that machine on you farm in 1864! 

A. Well, he told me if McCormick sent any agent up 
there to kind of play off and say that the machine wasn't 


worth a damn. 
_—— R-D. Q. 3. When was that ? 
— A. | think it was in the latter part of August, 1879.’ 


7, 
( . 
Aree Lab pe the machine was a tailure in 1863 and 1864 and 


1865.’and continued a failure until it was finally abandoned 


j 
hh lees (dil sale 


by all who had to do with it: hut at was none 


: . v« 7 ’ ,* . . 
and iii public NG Ge fie Patty, for practical pret pose . with (1. Pitinp 
2 P Pe f 1 ; yee 
: 10 making proju out of it in the SPriitd and simier of L863 
: . ° 
and the Spring and summer of 13864. 


The contract with Porter & Bro. in February, 1863, 
and the manufacture of the ten or twelve machines that 
took place during the spring of that year, and the putting 
ot four ot these machines into the hands of furmers LO be 
used by them for their ordinary work during the season, 


and to be kept by them and paid for if they found them 


satisfactory, was a business enterprise that marked the 


ia 
transition from the experimental work of the inventor 
to the experiment that generally attends a commercial 
enterprise, 

All this Was not only more than two years before the 
application for the patent in controversy, but much more 
than two years before Graham filed his application for the 
patent of 1867, so that if the extraordinary contention In 
behalf of the complainant, by which he proposes to have 
the 1867 patent treated as relating to this invention far 
enough to preserve his rights and not far enough to have 


it issue without a claim for these features operate as a 


still can not save him from the effect of this public use 
and sale. 

But if would seem that the complainant could derive 
no benefit from the 1867 patent. If it is treated as an ap- 
plication for a patent on this invention, the cancellation of 
the claim Upon rejection and the acceptance of the patent 
without it must be treatel as a dedication to the public. 

See James V. Campl 7 (104 U.S. 8d6). 
Miller vo Brass Co. 104 U. 8. 350 


Sargent v. Hall Safe and Lock Co. (114 U. 8. 68). 


It it was not an application for this invention it cer- 
tainly can not save the running of the two years, and the 
new contract with Cleveland in Febru ry, lso4, to manu- 
facture some twenty-five machines under it, and the sales 
and uses that took place during that season have to be 
adds d to call that Wis done under the Porte ontract, : nd 
counted as a part ot the ne ‘@SSaPy experimen to determine 
the mechanical operation of one or two swivel Joints. 

Complainant has insisted that the two years before ap- 
plication referred to in the statute should be counted, not 
from the time when the application is filed in the Patent 
Othce, but from the time when the application was put in 
the hands of the solicitor. Such a construction of the 
statute would be not only contrary to its terms but com- 
pletely destructive of its purpose. 


The oath to the application for the Graham 1867 patent 
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(not the patent here in controversy) bears date February 
25, 1864. The application was not tiled until December 4, 
1865. 

Graham testifies that he did not know that the appli- 
cation was not filed immediately after the papers were 
returned to Munn & Co. until after this suit was commenced. 
(p. 118, A. 24.) 

Bui there are three documents in evidence, each of which 
contradicts this statement over Graham's own signature. 

First, he entered into a formal contract with the 
Werdens, November 25, 1865, with reference to trans- 
ferring to them the exclusive right in this invention. In 
the instrument drawn between them, and signed by Gra- 
ham and the two Werdens, he recites that he 


“has invented a combined reaping and mowing machine, 
known and called the Champion Machine, for which inr 
vention application 2s about to be made to the Patent Othece 
at Washington, D. C., for letters patent.” (p. 156.) 


[In making such contract the question whether the ap. 
plication had been filed, or was about to be filed, was one 
in which all the parties would be deeply interested, and to 
which their attention would be especially directed. Gra- 
ham would hol have recited that the application Was about 
to be filed if, as a matter of fact, 1t had been filed. 

Seeond, at the same date, another instrument was 
drawn to assign the two-thirds interest in this invention to 
the Werdens, so that the patent! snould issue to them 
jointly. This is a carefully prepared assignment for the pur- 
pose. This recites in shg¢htly different language that Gra- 
ham “has invented a new and improved grain and grass 
harvester for which he is about to make application for let- 
ters patent.” \p). L155.) it is signed by (yraham. 

Third, while that applieation was pending Graham 
executed a power of attorney to E. 8. Renwick, substituting 
him for the attorneys then in charge. This recited the ip- 
plication as filed in the Patent Office December 2, 1865, which 


is just two days earlier than it was actually filed, indicating 


ane 


that he had in mind the date when it was sent to the Pat- 
ent Office rather than the date of formal filing (p. 411). 

This fairly illustrates how unreliable the testimony of 
a strongly interested party is on questions of this kind, and 
the demoralization that would follow if such testimony 
were to be accepted in place ot the record dates in the 
othice, or if the character of the public uses were to be 
determined rather by his testimony as to the purpose ot 
his sales than by the character of his transactions at the 
time. Ilis conduet, his contract with Porter, and the build- 
ing and exhibiting and disposing of machines that followed 
during the spring and summer of 1865, are as inconsistent 
with his testimony that the invention was not in practical 
use and on sale, as is his testimony that he sapposed this 
application was filed a year and a half before he drew 
these instruments is inconsistent with the instruments 
themselves. 

If an applicant does not take interest enough in his 
application to ascertain whether it is filed within a year 
and a half after it is placed in the hands of the solicitor he 
has selected, or within the liberal length of two years which 
the Jaw allows bim, the consequences must fall upon him 
rather than the manufacturing industries stand still to 
await his convenience. Certainly if there were any reason- 
able excuse for this delay, the complainant could have 
furnished other evidence of it than his own statement. He 
showed no disposition to do so. (See }). 124 XQ. SS8—O5.) 

[In Elizabeth v. Pavement Co. (97 U.S. 126), this court, 


. a7 ; e | . > | ® ] . : " ,” 4 . : . ’ 
while coneeding that, where the vature of aii jpnevention Was 


[ ae } tie ; . . 
such that its character could only be fairly tested in public and 


hay fly TAI A tor il eonsiad rable jit riod. such testing, (iii th part 
i _ 

of the inventor, under his own surceillan ; and not icconi- 

pani 7 by wth sali Ui otter hor sale, Ol (Lite j' PeesSion ii 
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others to make or use the Invention; or any step other than 
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what was primarily for the purpose of experiment, did not 
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work a torfelture under the statute, stated i strong terms 


the CX CE ptional ce nditions that Warranred s&s Tar “1 Test. lf 


| "> Bed 
Silial tb. 155) 


ree: 


‘6 No long as he does nof voluntarily allow others to make if 
and use if, and SO long as it is not on sal for ge neral use, he 
keeps the invention under his OWT] control, and does not 
lose his title to a patent. Whilst the supposed machine 1s 
in such experimental use, the public may be incidentally 
deriving a benefit from it. [fit bea grist mill ora earding 
machine, customers from the surrounding country may en- 
joy the use of it by having their grain made into flour, or 
their wool into rolls, and still it will not be in public use 
within the meaning of the law. 

But if thi ine nfor allows his machine lO hy used by 
other persons, gi nerally, either with or without COM pe nsation, Or 
if it is. with his consent, pul On sali for such use, then it 
will be in public use and on sale, within the meaning of 
the law.” 


Again (p. 156): 


” Had the city Of Boston. OT other parti Se used thi iN- 
vention. by laying down thre pau ment in ot hi r streets and plae Ss. 
with Nicholson’s consent and allowance, then, indeed, the 
invention itself would have been in public use, within the 
meaning of the law; but this was not the case, Nicholson 
did not sell it, nor allow others to use it or sel} it. He did 
not let it go beyond his control. He did nothing that in- 
dicated any intent to do so. He kept it under his own 
eyes, and never for a moment abandoned, the intent to ob- 
tain a patent for it.’ 


’ 


Again (p. 137): 

“ Any attempt to use it for a profit, and not by way of 
experiment for a longer period than two years before the 
application, would deprive the inventor of his right to a 
patent.” 


Now, there can be no pretense that the Graham inven- 
tion was one that could not be tested with a single ma- 
chine, under the management of the inventor himself, and 
inasingle day. Certainly it did not require more than 
one season to test the operation of his particular jointed 
connection between the finger beam and the frame. 

But, if this were otherwise, he is still in conflict with 


almost every expression quoted from this opinion. 


WY 

As early as February, 1863, he had made a contract 
for thi eX press purpose of pulting if qencracuhy on sali and in 
public use, and that contract was acted upon by making ma 
chines for sale. pulting them On sale. ana in public ENE in the 
hands of strangers for their own purposes, during that 
spring and summer, and the same continued during the 
succeeding year. It was carried on as extensively in both 
the season of 1863 and 1864 as the character of the machine, 
and the capacity of those manufacturing and selling if would 
permit. These machines were not used under Graham's 
surveillance, for the purpose of experiments, but were in use 
by ait farm rs soli ly jor the purpose OF hare sling the es Grass 
and grain. They hac no coneerl with the development of 
the invention. It cloes not appear that either the farmers 
who owned them, or Graham, ever experimented with them 
with reference to ascertaining the eftect of this movement. 
Every feature of the commercial enterprise is present; 
every feature that distinguishes the Inventor's experiment 
is absent. 

In igh rf v. Lippmann (104 U. 8S. 323) this, court, in 
holding a patent invalid because the wife of the inventor 
had used a single article for her own purposes more than 
two years before the date of the invention (though it was 


there contended that this Wis experimental . said iD. 336) : 


“We observe, in the first place, that to constitute the 
public use of an invention it 1s not necessary that more 
than One ot the patented articles should be pubhely used, 
The use of a great number mis tend to strengthen the 
proof, but one well-defined case of such use 1s just as eftect- 
ual to annul the patent as many. J/eClury v. Kingsland, . 
1 How. 202: Consolidated Fruit-Jar Co. v. Wright, 94 U.S. 
v2: Pitis v. Hall, 2 Blateht. 229. Kor instance, if the in- 
ventor of a mower, a printing press, or a railway car makes 
and sells only one of the articles invented by him, and 
allows the vendee to use it for two years without restriction 
or limitation, the use is Just as public as if he had sold 
and allowed the use of a great number. 

We remark, secondly, that whether the use of an 
invention is public or private does not necessarily depend 
upon the number of persons to whom its use is known. 
[t an inventor, having made his device, gives or sells it to 
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another, to be used by the donee or vendee without limita- 
tion or restriction or injunction of secrecy, and’ it is so 
used, such use is public, even though the use and knowl- 
edge of the use may be confined to one person. 

We say, thirdly, that some inventions are by their very 
character only capable of being used where they can not 
be seen or observed by the public eye. An invention may 
consist of a lever or spring, hidden in the running gear of 
a watch, or of a ratchet, shaft, or cog-wheel covered from 
View in the recesses of a machine for spinning or weaving. 
Nevertheless, if its inventor sells a machine of which his 
invention forms a part, and allows it to be used without 
restriction of any kind, the use is a public one. So, on the 
other hand, a use necessarily open to public view, if made 
in good faith solely to test the qualities of the invention, 
and for the purpose ot experiment, is not a public use 
within the meaning of the statute. Hlizabeth v. Pavement 
( ompany, 97 U.S. 126; Shaw v. Cooper, i ret. 302.” 

In Smith hy Griggs Manufacturing Co. V. Sprague (123 
U.S. 249), the prior use was by the patentee in his own 
shop, and but a single machine, and some changes had been 
made in parts of the machine in which the mechanical 
combination in controversy was used. 

This court distinguished between the case where the 
use 1s primarily for the purpose ot experiment, and that 
there the experiment is incidental to the use for practical 


purposes. The court says (p. 257): 


“A single sale to another of such a machine as that 
shown to have been in use by the complainant more than 
two years prior to the date of his application would cer- 
tainly have defeated his right to a patent.” 


Again (p. 264): 


“In considering the evidence as to the alleged prior use 
for more than two years of an invention, which, if estab- 
lished, will have the effect of invalidating the patent, and 
where the defense is met only by the allegation that the 
use was not a pablic use in the sense of the statute, because 
it was for the purpose of perfecting an incomplete. inven- 
tion by tests and experiments, the proof on the part of the 
patentee, the period covered by the use having been 


clearly established, should be full, unequivocal and con- 


vineing. 
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and finger-bar L, be Ing raised vertically, and also admits of 
suid bars being turned in a more or less inclined position in 
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may be required. 
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sued upon. 
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patent sued On Was invalid because or a patent emhs quently 
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issued tor the same improvement, the court said: 
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: his Is ovVvIONUsSIY a misapprebension; the last, not 


the first, is void.” 


[In Siekles v. Falls Co. (4 Blatch. 509). Justice Nelson, 


*% 
. ie , sine _ Ss . ‘ \ 
In passing upon a patent granted September 19, 184g 
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“The improvement is substantially deseribed and 
claimed in a patent granted to him on the 19th of October, 
1844. This Is a bar to a subsequent patent.” 


he court Ik this ense obviously does not menan that 
7 bad . 4 ’ * Jas j ‘ j . . . . 
the prior patent technically claimed the same improvement 
, ’ , * : . 
as the second. ror the claims of the two patents are quite 
ditterent. If ean only refer to the fact that the aeseription 
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of the invention for which the patent was sought, contained 
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chines of different construction that had acquired 
standing in the market, and were threatened with disturbance 
under the Graham patent; that it is immaterial that the 
transactions relied upon were collections made through attor- 
neys, generally after suit commenced, and never dealings in 
the ordinary course of business; and that a measure of 


damaqes thus established by one interested party through 


paper contracts made with strangers, (ite pendaunte, may be 


uf _ | ' , 
[ar 2 applied as the THCASUT' Of aeclual damades for at) infringe- 


ment which betore the first of these transactions 


was proposed, and which took place during a period 


when the complainant himself was not manufacturing 
or selling machines, and had no licensees that were doing 
so, notwithstanding it is conclusively shown that every 
effort LO build or sel] in accordance pith the pat niwwas a dise- 
astrous financial failure. 

The master and the court below seem to understand 
the term uniform royalty, as used by the courts in this con- 
nection, tO me@anh,. nota royalty that is uniform between t/ 
VATIOUS parti s with whom hi pat ntee has dealt in ordinar\ 
business transactions, but only a rate of settlement adopted 
in SOTLC exceptional instances 1D which the amount parid 
is recited as at.a uniform rate per machin ror the machines 
settled for by that party, and that a patentee may, by 
wording all his sett ments or licenses \\ he re any consider- 
able number of machines or any substantial manufacturers 
are to be dealt with, as made at Jump sums (averaging a 
few cents a machine), select the exc j lional instances \Pepre- 
senting one or two per cent of his transactions) as furnish- 


— 
4 


ing the basis for his recovery against a defendant who has 
made many times the number of machines involved in 
all these settlements, while excluding from consideration “ail 
settlements that are made with manufacturers whose busi- 
ness or experience or interest would be even approximately 
that of the defendants. 

The contention of the defendants is not, as the master 
seems to understand, that transactions at variable rates 
would constitute a measure of recovery against these de- 


fendants, but rather that, where the transactions of the 
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complainant have been at variabie rates uccording to the 
capacity or rterest ot those with whom he was dealing to 
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This statement seems intended to carry the implica- 
tion that settlements bad been made before the time men- 
tioned, either at the rate of three dollars or some larger 
rate. 

It is not only untrue in what it implies, but literally 
untrue in what it states. There was never prior to the 
time when the patent was adjudicated valid and infringed, 


or prior to the time when the infringement of these de- 


OG 


fendants ceased, any settlement or payment of any kind, 
except one settlement for alleged past infringement; and 
that was with the Remington Co., at a rate that amounted 
to about twenty cents a machine. 

The master assumes that the burdi n is upon the di f nid- 


ant to show the value of the invention. He says (p. 62): 


vis No evidence whatever has heen introdueed Upon the 
part ot the defendants tending to show the actual value of 
this invention.” 


HHe seems to be under the impression, not only that 
the burden is upon the defendant to show the aatual valne, 
but that this value becomes of itself a measure of recovery, 
notwithstanding the disclaimer 6% profits and the express 
limitation of the recovery to “an established royalty.” 

lle also Says that he has “ entin ly disregarded thi ques- 
tion of com promise settlh pie nis.”’ and Ss raf )} fed’ the lowest sum 
fixed upon and paid for licenses under the two claims in con- 


trovery,” 


‘although at least in some cases these licenses were at the 
rate of $5.00 for each machine, I have fixed upon the other 
sum as the more eq! itable.” 


This statement, like the one before referred to, is un- 
true as well in what it expressly affirms as in what it im- 
plies. 

There 1s 140 instance (as the evidence hereafter cite 
shows) in which anybody ever paid, or undertook to pay, a 
royalty of $5.00 under this patent, and the very transac- 
tions to which he refers as showing a royalty, are compro- 
MISE setth ments ata rate never exceeding it ever reachine. 


— > 


three dollars per machine. There is no case in which any- 
body has even pretended to pay more than $3.00 a machine 
on any machine, and no case in which this has been paid 
under this patent by itself. upon all the machines that were 
released by the payment. The statement of the master 
upon the same page, that 


“in no case, either before the validity of the patent was 
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Graham’s account of these machines is as follows (p. 


124, A. 65): 


“The facts were it was about an impossibility to get a 
farmer to take one of them out, they were considered by 
the farming community unworthy of an attempt. That 
was my experience with them at the time.” 


This IDAaS thie CL pt rie 14€€ of every manufacture Pr who under- 
took to huild thy machine. mntil if ids finally abandoned nN 
1869. 

The third was the Werden contract, made November 25, 
1865. It gave the Werdens the exclusive right to manufac- 
ture and sel] the machine, with if two-thirds interest ny the 
patent and any future im) rovements that might be made by 
Graham. They put their capital into the manufacture, 
having a larger interest than the patentee himself. Their 
experience was like that of their predecessors. The ma- 
chine was unsalable, and, after trying it three seasons, they 
refused to build more, and, according to’ Graham’s testi- 


mony, said that: 


i 


“They would not build the machine called for if they 


had to sell the machines on hand for old iron.” (Dep. 
Graham, jp. 138, A. 29: Werden Contra ft p. 196.) 


These three transactions represent all the Graham ma- 
chines that were ever made, with, possibly, the exception 
of a few begun by the Bloomington Company about the 
same time, and immediately abandoned, as hereafter men- 
tioned. Nothing but loss seems to have been the re- 
sult, and the conviction of those who were strongly 
interested in pushing the business, that it was imprac- 
ticable to sell the machine could not be more strongly 
expressed. These transactions were at a period when the 
business of making and selling machines of this character 
was fur more profitable than it has been since 1873—more 
profitable than it has been in any other period in the his- 
tory ot the country. 

Referring to the Graham machines that were made 
from 1863 to 1869 (that is, all the Graham machines that 


’ a 


é? 


QQ 


were ever made). Graham is asked in eross-examination 


“)/ 


( Dep. Graham, p. = b>): 


“X-Q. 64. Did you make or lose in the manufacture 
of these machines while you were in the business? 

A. I stippose money was lost on the small seale that 
was done, 

X-Q. 65. low much money did you lose in building 
them ? 

A. I did not lose any thing but my time. 

X-Q. 66. Tlow much did the parties engaged in build- 
ing them lose? 

A. 1 eould not answer that question; I don’t know 
how much thev had invested. 

X-Q). O74. They kind of broke uy 

A. Yes.” 

Lhe fourth rontract was hig Bi Wg Waterman, wa le in 
1869. While no machines were built under it. it exhibits 
the methods of obtaining the so-called license contracts 
which have been pursued, and illustrates the danger of 
treating such contracts as having any weight apart from 
an established practice under them. 

There was a firm of Bloom & Waterman, in which 
bloom seems to have been the capitalist and Waterman 
the manipulator, Graham makes an irrangement with 
Waterman, by a separate instrument, that if he will in- 
duce the company of Bloom & Waterman to take a license 


under all the patents owned by him (three in number) fii 


i 
the rate of ten dollars royalty, subj ct to penalty it they 
do not manufacture, he will pay ov Waterman one-fourth 
or thie royalty SO ob “ned. rr spective of thas extent or pater sf 
that Waterman ih have ii thi busine ‘Ss of Bloom & Waterman 
and irre spective OF whethe i hi has hy | cuniary interest what- 


ever in if, and will reli pe Wat Pee p s nally from Gny lia- 
bility for any proportion of the pres ribed pe nalty. 

Linde r these mnduceme nts. Wal Pyidhe effects the livense in 
be half of Bloom ay Wat ryan, subj t to the penalty from 
which he is privat ly released. No machines are ever manutae- 
lured under it. and Bloom ultimately pays the pe nalty pre- 
seribi df iit the contract rathe 4 than LAL lerta ce the manufacture. 


( See Waterman license, p. 259, Dep. 195, A-Q. 116-119.) 
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their entire ‘output for that year. Suit for infringement 
was pending. It included a complete release for the past and 
av unlimited license without royalty for the full remaining 
term of the patent. Ten thousand dollars were paid. This 
is shown to have included over14,000 machines, and would 
amount to about seventy cents a machine. (See Dep. 
Dewey, pp. 427-450. Dep. Johnston, pp. 430-433, Ree). 

The Warrior Company settlement was effected in Au- 
gust, 1881. This was a suit for infringement then pend- 
ing against this company. ‘This included a release for the 
past and an unlimited license, without royalty, for the entire 
term of the patent, for the company, or any successors 
of it. The amount paid was $12,000. The company had 
then made over 10,000 machines, and was manufacturing 
ut the rate of between two and three thousand a year. 
Up to and including the season of 1883 it had made 16,629 
machines, and at its rate of manufacture would have made 
upward of 19,000 before the expiration of the patent. The 
rate per machine would therefore amount to about sixty 
cents. (see Dep. Elliott, p. 444, Ree). 

The Jan evils Machine Co. transaction Was an unlimited 
license, without royalty, granted to the Janesville Machine 
Co., January 13, 1882, the entire consideration being five 
hundred dollars. The instrument which conveys this right 
purports to grant Graham, as a further consideration, a 
shop-right under the Glass patent ; but this shop-right is 
a personal one, a provision being expressly made that it 
should not be assignable, “nor shall other parties be 
associated with the licensees in exercising the privileges 
thereof.” Graham was not a manufacturer, and could not 
possibly use this shop-right. The patent under which it 
purported to be granted was one issued in 1867, and had 
but little time to run. Such a shop-right was entirely un- 
available for auy purpose, It is not pretended that Gra- 
ham contemplated manufacturing. The recital of this 
consideration is clearly, like the recital of every other 
instrument, rather for the purpose of use outside. (Se 
Glass Agreement, p. 205, Ree.) 


The Ann Arbor license is the only remaining transac- 
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tion that appears in evidence. it was granted in Septem- 
ber, 1880 (after the decision in this cause), and purports to 
be for five dollars’ license fee, with forty per cent. reduction 
for payment. Lt not only livensees the manufacture under 
this patent, but covenants to protect the license in the right 
to make the particular machines which it is about to man- 
ufacture (which were not Graham machines). It is, in other 
words, a license under the later Sherwood patent, as well as 
under the Graham patent, and Graham enters into a bond 
to protect and hold harmless the licensee against any and all 
claims under this subsequent Sherwood patent. It was also 
expressly agreed that the licensee should have the right to 
terminate the agreement atany time. For all that appears, 
this protection, under the Sherwood patent, may have been 
the sole consideration on the part of the licensee 1n entering 
upon this contract. The introduction of a covenant to 
protect and hold harmless the licensees in the manufacture 
of the machines they propose to make, against a subsequent 
patent to a stranger, Is so extraordinary as to imply that it 
was the real inducement offered the licensee tor taking a 
license which Graham wanted for use against others. The 
covenant is not to protect them in the manufacture of the 
Graham machine, or in the features covered by the Graham 
patent, for they were not making the Graham machine or 
using the feature in controversy, as shown in the Graham 


patent, but in a distinct machine which the company had 
exhibited to Graham, and which they apparently under- 
stood Wills lable under the subsequent patant, 

It is very significant that in his transactions under this 
patent, some other consideration has, as a rule, to be intro- 


duced as a make-weight to procure the taking of the nom- 


inal license, and in every instance the make-weight seems 
to be the substantial consideration. It is simply fixing for 
she }) which ure worth five dollars uplece, il value ot tWo 
hundred dollars apiece, by in some instance selling one 
sheep for that price and throwing in a horse. 

Under this Ann Arbor license but two hundred and 
twenty machines have been made. (Dep. Graham, X-Q. 
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218-219, p. 200, Rec.) 
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machine charged to infringe. 
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Seventh, that the transactions which have purported to 
be upon the basis of a royalty have in every instance been 
framed in behalf of complainant for the purpose of affecting 
pending litigation, and secured by ulterior considerations 
apart from any value attached to this patent. 

It would be a harsh rule which put it in the power of 
some inexperienced, ill-informed, adversely interested or 
unduly influenced manufacturer, by a transaction relating 
to a few machines, proenred by a patentee while a suit was 
pending, to arbitrarily fix the rate per machine, which 
should be rigorously applied as an invariable multiplier to 
to the past infringement of the larger manufacturers who 
had never acquiesced in the transaction, and against whom 
it should be invoked to support a judgment many hundred 
times larger than the amount of that involved in the trans- 
action with the stranger. 

Conceding that settlements for the past afford no 
measure of recovery, it follows, not that complainant is 
entitled to recover what he claims, without showing any 
definite measure of damages, but that unless he shows some 


definite measure of actual damage he can have no recovery 


at all. If his ordinary transactions, under his patent, have 
been settlements or licenses at variable rates, and if such 
settlements and licenses are not a measure of recovery, it 
follows, not that he can pick out of these transactions some 
one which has been specially favorable to him, and assert 
it as a meusure of recovery, but that there has been no 
such concurrence in any uniform rate of value for the fran- 
ohise, as will establish a measure of recovery against a 
stranger, and that recourse must be had to some other basis 
of recovery. | 

Consider, now, the invention itself as embraced in the 
infringing claims and as construed by the court, and the 
extravagance of the measure of recovery adopted by the 
master becomes more striking; for the royalty adopted by 
him is one which would be liberal if this patent covered the 
entire machine, instead of a mechanical modification in one 
adjustment (in itself old) at one joint of the machine. 


When we lovuk at the complicated machinery which goes 


cette ane 
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to make up a mower, the construction of the joint between 
the finger-bar and the main frame seems to involve but 
limited ingenuity compared with the operative mechanism 
of the machine, Graham but slightly modified this joint. 
His invention related to but one of its several adjustments. 
The floating finger beam was confessedly old. The means 
of adjusting it in different vertical planes were old in con- 
nection with the floating beam. It was old, in the same 
connection, to give it the adjustments which are the object 
of the Graham invention. The McCormick company was 
paving license by the Saxton contract alone, under a large 
number of patents earlier than the Graham, covering 
broadly the various adjustments of the finger bar, including 
that which Graham simply modified, as well as many other 
ingenious and valuable features of the machine. ‘The h- 
cense fee for this entire collection of patents was two dol- 
lars and fifty cents per machine. This is a much more 
accurate and reliable ineasure of the rate per patent com- 
monly accorded in bona fide business transactians, where 
there are no ulterior considerations, than are any of the 
transactions of Grabam in evidence here, and apportioned 
between the patents the uverage rate, would give Graham 
but a few cents a machine. 

But there is no evidence upon which a royalty of even 
a few cents a machine can be awarded to Graham. 

[f Graham's mode of constructing the joint possessed 
any advantage. over other modes before in use, it would 
have been a very simple thing to show what that advantage 
was, and the extent of its value. Complainants have eare- 
fully avoided entering upon any question of that kind. It 
is obvious that. this joint, constructed just as Graham con- 
structed it, would be inferior in value to the Zug and Ball, 
or other earlier machines. Those machines gave in each 
adjustment of the finger beam, a certain automatic ca- 
pacity, which enabled it to rise freely to pass over any knoll 
or other obstacle that the guards would be driven into if it 
was destitute of this automatic play. Graham’s construe- 
tion allowed uo such automatic play, and, therefore, was 
siable at any moment, if the attention of the driver was di- 
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} . ° 1? 
verted, tO run the fingers 1nto a knoll, or mound, Or any- 
} . } } ? } } a 
thing elise that was raised above the tevel over Which the 


; } , thy} : _— - 
hoger bar was moving. ln this respect 10 was a decided 
retrogression from the better machines n the market betore 


the date of the patent. and this accounts tor the fact that 
é 


. 
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the Graham machine never went nto use and Wis speedily 
abandoned us unprofitable. The detendants, in their Lllil- 
ehine, have avoided the fatal defect Ol the Graham device, 
and preserved the automatic play, which was found in the 
older machines but excluded from the Graham COUSTrUC- 
tion. ‘They have a patent for their particular construction 
D\ which they obtain these advantages, and were operating 
under this patent during’ the term ot the infringement. 


las Deen throughout, among other things. 


_ 


— 
ve 


riy . e 
heir contentio 
that their device was a modification of the older patents 
under which thev were licensed. rather than an imitation 


’ 


inion they were acting honestly 


Sie ran . a 
or Graham. and in this « 


and consistently. 


fhe court having narrowed the patent down to the 

| ° , * . . . . ’ 
mechanical construction of this single yornt, in order to 
avoid prior patents and to save the patent trom being de- 
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elared valid, the master, adisregurding’g its PPVLT LLC ITONS, has 
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proceeded as if the patent covered the entire machine inside 
bv the defendants, and awarded a rovalty that would be a 
lurge one for them to pay upon that hy 1 thesis. 

[It the value of the invention were to be looked at at 
all, the question was not, what was the value of the rig 


] | , : } a 
to make Tne machine as a whole, or even the vaiue oT 1 


tiiis 
particular adjustment cen by itself, but only, what value 
did the Graham construction, by which the adjustment was 
etfected, POssess over tormer eonstructions. if the rinster 
had looked at this question he would have been compel |: | 
LO answer that ithad no uppreciable value. This thas been 
the answer of the trade, and it is an answer obvious upon 
inspection ot the device itself. 

The master has expressed his opinion as to the value 
of the invention. Upon what does this opinion rest’ (Cer- 
tainly he was nol entitled LO guess iT its value. lle Wis 


not entitled to speculate about it. He could only find its 
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value. ifthe value were to be considered in this connection 


: upon. definite and competent evidenee that showed 


‘ } 
atl ai 
with reasonable certainty the comm iat value oft this par- 
ticular coustryction, as compared with others which the 


defendant had the right co use, Ile has not considered 


that question at all. He had nothing before him upon 
which, if he had considered the question, he could have 


; , _- SS ; Dion , 
tound any thing except nominal damages, But the value 
tia 7 : =o . . 4 / - ‘ P P a ' — — 
ot the invent OU, as ah THNUEPpenecanet nieds éort recovery, Was 
eliminated by the dis daimer of pr wis anna the limitations of 
the recovery asked to an established license 1 
nen tne muster Ir port (i thou ¢ OnFpiaibant Maa an 
- $e ° } - . 
established: rovaity at the rate Ot &»).UU per machine he 
stated what there 1s not one seintilia of evidence to support. 
Whether he hud an established rovaltv, or not, was a ques- 
o ] a | , ‘ 4° . Ao 
tion of law as well as of fact, and he hnding upon this 
pomt must be seruth zed as such. but if it were simply a 
nonding of tact it 18 not only agaiust evidence but without 
any evidence tending to support it. 

An agreement to pay $5.00 a machine rovalty with 
rorcy per cent. off, is not, either in law or « quity, an agree- 
ment to pay an { hing but 83.00 rovalty. lhe master’s 
report Is conspicuously misleading in that he states that 


, .* ’ " 
there was an established rovaltv at 85.00. when there was 


: ro ne “- ; 

no case 1n which it even appear d upon the face ol the lii- 
i * . i : i ] ¢ ’ ' = } > 

strument that any body undertook to pay moret nan S35.00. 


It studiously withholds the still more signiticant facts that 


ith 1hO instance was $5.00 a machine paid for the rl rhit to 
manufacture under this patent apart fi m other considera- 
ations; that every transaction that purported to be upon 
such a royalty was secured by ulterior inducements; that 
1 hey were all settlements ror past infringement at less than 
the cost of contest: that { hey oul equired il stipulated 
number of machines to be paid for and released the rest; 
that these settlements instead of representing a substan- 
tially uniform rate during the period within which they 
were made, represent only rare exceptions—less than one 
per cent. (in number of machines), of those settled for and 


lheensed under similar conditions. except as to the interest 
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or ability of the infringers to resist; and that every trans- 


action which, even upon its face, purports to secure the 
royalty referred to by him Was subsequent to the termina- 
tion of the infringement of defendants. 

The finding of values altogether gratuitous, The ques- 
tion was not before the master, nor was there one particle of 
evidence upon which he could calculate this or any affirma- 
tive value for the invention, other than these same deal- 
ings lite pendente, in no one of which was that value placed 
upon it or recognized itS applying tO it. This reterence to 
the value of the machine is obviously merely a mode of 
fortifying his report. Itisa reiteration, under a ditterent 
form of expression, of the master’s opinion that these vari- 
able and cunningly manipulated dealings afford a measure 
of damages against these defendants. It can have no 
significance unless it is conceded that the master is at lib- 
erty, In the absence of evidence, out of his own arbitrary 
discretion, to decree to complainant any rate of recovery 
that may be agreeable to him. 

If the master is at liberty thus arbitrarily to mulct 


these defendants, under the color of exceptional contracts 


i 
| 
: 
; 


arranged by the complainant pending the litigation, having 
no significance as to actual measure of damages suffered by 
the complainant; if, instead of determining these questions 
by definite data, proved in the ordinary way by witnesses 
placed upon the stand, subjected to cross-examination, 
obliged to exhibit their qualifications, the data upon which 


they express their opinions, and the inducements which 


have been brought to bear Npot them. and exposed to the 


test of rebutting evidence, complainant is at liberty, after 


the issue is joined with the defendant, to procure by any 
and every inducement that Cali be brought to bear. Cl part 
documents which do not even purport to express the judg- 
ment of the parties to them as to the value of the thing in 
controversy, and make them the sole measure of damages ; 
if any petty transaction secured to the interested party by 
ulterior considerations, the nature and extent of which we 
can never fully know, is to be dragged in as furnishing an 
arbitrary factor by which the infringement of the defend- 
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ants is to be multiplied; such a proceeding certainly ought 
not to be dignified by the name of a judicial determination 
of the rights of parties. [t has no element of the judicial 
administration of justice. The adoption ofsuch a rule is the 
denial of all justice to the detendants. lt places every 
enterprising manufacturer completely at the mercy of the 
roving ne’er-do-weels and the speculators in patents, who 
never contribute any thing to the practical advancement of 
the arts Upon which they prey. it W ithdraws the question 
of actual damages from the jurisdiction of the court, and 
transfers it to one of the interested parties, whom it at the 
sume time makes the procurer of the data by which past 
trespasses are to be measured. lt substitutes for inter 
partes proceedings in a court of justice, with the safe. 
euards which the law has thrown around such proceedings, 
ahh €L part proceeding in the othee of complainant’s soliei- 
tors, by which the defendant is concluded without hearing 
aud Without remedy, It reduces the othee of the court, 
from that of judicially determining the relative rights of 
parties according to the rules of evidence and of law, to 
merely recording the decrees that are manufactured else- 
where by one of the interested parties, or his solicitors, 
while the cause is pending. 

Nothing could more tend to create a distrust of the 
administration of justice than the assurance that the de- 
crees of courts were to be procured by such manipulations, 
or affected by such considerations, as those upon which the 
master has returned his report. If that report is to be fol- 
lowed, it meuns that the office of solicitor for complainant 
in a suit of this kind is not merely to present the law and 
the tacts of the cause, but is primarily to engineer the pro- 
curement of fictitious transactions by which the measure of 
recovery forthe past is to be created; that the damages in- 
flicted upon a complainant by infringement depends not 
upon any thing that exists at the time, but upon the cun- 
ning which he afterward displays or procures in practicing 
upon strangers, 

[t is upon the enterprising manufacturers, who put in 


possession of the public improvements which would not 
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otherwise be practically available to them, that we have to 
depend for substantial progress in the arts. The public is 
vastly more indebted to tiem than to the man, who, having 
procured a patent for some device which does not com- 
mend itself to the public in the form in which he has 
constructed it, lies by and does nothing toward bringing 
it into practical use. Such manufacturers, ought not to 
be treated as if they were an obnoxious elass to be 
trodden under foot at every opportunity, and less en- 
titled to the ordinary safeguards of the jaw than the mean- 
est culprits. 

The machine manufactured by the defendants not only 
involved and paid royalty under a large number of patents, 
but included, besides inventions covered by existing pat- 
ents, many inventions that had already become the prop- 
erty of the public, some of them inventions of the defend- 
ants. it is no exaggeration to say that these maclines 
represented hundreds of inventions which would average 
much higher in ingenuity and value than that of Gra- 
ham. The business in whieh the infringement occurred was 
earried on during a period of great financial depression, 
when companies with less resources were failing. The 
damages awarded by the master were several fo!d the en- 
tire profit made out of that business. If payment were to 
be made at the same rate for all the inventions embodied 
in the machine, it would amount to several hundred fold 
the entire profit to be made out of the business under the 
most favorable circumstances, and with the exceptional fa- 
cilities and capacity which these defendants brought to it. 

If such an arbitrary measure of recovery is to be 
adopted in this class of cases, manufacturing becomes im- 
possible. Those who hazard their capital, devote their 
time and energies, and their inventive talent and mechan- 
ical skill, to the introduction of machinery, must expect to 
see all their investments, and all their profit wrested from 
them, and conferred upon the idle and ineflicient, who 
have never accomplished any thing. ‘This means one of 


oo 


two things - either the law. which 1s yust itt itself, and just 
in the measure of recovery which it accords, must be 


"i 
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struck from the statute books becanse the licentious ad- 
ministration of it has made it a terror where it should be 
a protection, or else every manufacturing industry must be 
abandoned because of the absolutely illimitable and im- 
meusurable perils that hang over them. 

The visiting of such arbitrary penalties (for this par- 
takes rather of the nature of a penalty than of actual 
damages) must be ultimately prejudicial to inventors them- 
selves, either withering the industries, through which alone 
invention can be made profitable or available, or foreing 
the repeal of the law which has become intolerable. 

Complainant has relied for evidence of the value of 
defendant’s machine (no evidence even professing to show 


any value in the Grrahypm combination is ottered) upon ra 
series of advertising circulars, in which defendants eulogize 
the merits of the machine manufactured by them. These 
circulars refer in terms to the machine as having takeu the 
grand prize at the Paris Exposition of 1867, years before 
the construction charged to infringe was even introduced 
into it. 

Certainly, that machine deserves this eulogy. It rep- 
resents the production of half a century of invention to 
which many hundreds of inventors had contribnted, con- 
spicuous among them all the defendants themselves. It 
represented the wisdom in selecting, modifying, adapting 
and combining these inventions which the defendants had 
acquired through many vears of diligent work in the art, 
supplemented by the excellence of mechanical construetion 
which their experience thus acquired, combined with the 
most extensive facilities, had enabled them to embody in it. 
[t was:a superior machine, and a salable machine, just as 
emphatically as the Graham machine was a worthless and 
unsalable one. Tney were able to sell over twenty-five 
thousand machines in close competition with others, when 
he, while his exelusive right to his machine was undis- 
turbed, was unable to sell any. ‘Their machine was worthy 
of that eulogy, if for no other reason, because of the rad- 
ical differences in almost every feature of construction 


between it and the Graham machine. ‘There is nothing in 
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these circulars from which anv inferenee can be drawn that 


the defendants sold one more machine. or reeeived one 


more cent per mache, by reason ot the feature In econtro- 
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versy. Dwelling. as they do. upon Lue Various evxAceliene 
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of the machine. there 1s no ex pression that lmMpiwes anv “ad - 


vantage due to any thing that distinguishes the Graham 


from the Ball or other older machines. heir arrangement 
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embodied the inventions of the bal muchine, suppie- 
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feature a definite amount of pronht per machine, he might 
have laid the Troundation tor fre very on the seore oj 


damadqes. He has earefully avoided dong either. and for 
the reason that either would have limited him to the actual 
practical commercial vaiue of his Invention, which Lhe eX- 
lim Was nothing. 


- , , + | ] . . > | 
perience ot the patentee nad Taucnet Ni 
It is, under the provision Or the statute Giving asa rem- 


; 


, 


edy for the infringement “ the damages sustuined thereby,’ 
that the recovery herein has to find its sole warrant. The 
primary rule of damages, which limits them to that which 
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that he has been deprived of, and which he was otherwise 
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W here an established 
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rm * a . ° . 
here is norule of law, or equity, or publie policy 
which entitles the patentee, or assignee OI a patent, who 
never manufactures his invention. or ineurs the labor and 


hazard which such manutacture involves, to a recovery 


against a manutacturer who has not disturbed him in any 


right he was exercising, manyfold larger than the entire 
return which there is any renson to suppose he could have 
realized if he had during the same period devoted his time 
and capital to the manufacture of the machine. There 
should be no reward for inactivity, and no penalty for en- 
terprise. 

These defendants did now. enter a held which COlli- 
plainant was cultivating, and divert a trade which he had 
built up under the patent. The patentee and complainant 
had consecutively been in possession of the invention for 
ten years before defendant's first infringing machine was 
put on the market. Complainant was by his conduct con- 
curring in the unanimous verdict of all who had under- 
taken to manufacture under the patent, to the effect that it 
was unprofitable. There is vo circumstance from which 
the reference can be drawn that he would have realized a 


cent. if no infringement had risen. Che Graham machine 


had been for years abandoued as unprotitable. and not on 
has ever since been made by anybody. What more con- 
- ;, — ee Bais — _— 
clusive prool could there de that the damage to cOmMplalii- 
. | : ie nd + i 4” . 1 
ant from the introduction 1LiLO defendant S machine ofa 
feature which he was not using was only a nominal one? 
: — . ; . 7 ] } . +} 
Ln awarding upward of one hundred thousand dollars, as 
actual damages tor the use qgqguring a short period oft what 
was lying idle with no prospect of its being put 1utoO use 
y comp aipant, and What hae een abandoned as unpron;»nt- 
able, the master bas not merely made an extravaganel as- 
sumption without evidence to support it, he has made that 
assumption against the MOst Convincing athrmative eVi- 
‘ 7 ee = . 
dence that complainant has suffered only nominal dam- 


ages—evicelice drawn from the eonuduet and cConTessions of] 
}. : } ] , } } . 
the compiainant and the patentee, and ull who undertook 


to build or sel] the machine. 
It is insisted in behalt ot defendants : 
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(dan aAdES ha he applied lo the re SPass OT ak nidants tor which 
this he fer fice is ordered. 
[tis only as an established usage that transactions to 
Which the defendants are not purties can ve evidence 
wad a. . _— hy ft 
against them—especially transactions procured by the com- 
] ¢ . ° > . , s¢ , se 
plainant who seeks to use them. It is an essential of such 
‘ , P 4 1 } 
usage that it should have been established before the con- 


troversyv arose, and that it be a venera! save of the trade “ 


first, LO exclude the suspicion of its having been procured 


: ] . ’ , > | -_ . ~ e 
With special reference to affecting tne litigation 5 second, to 
exclude the suspicion of its being due to exceptional con- 
ditions or influence, or to want of judgment or intelligence 


on the part of some of those participating in it; and third, 


, , . ae , : 
because It 18s On'V aS an usage prevalliing al the time tne 


cause of action arose that it can afford any measure of dam- 
ages for trespass committed at that time. 

Sec md. Th if chit ( stablishe / Prov th ty, LO atiord any 
PneASUTrE or damage ° mua hy, Opie mhieh } S OF)}i adopted, at 
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fhe time of the frespass, (iS th Mrniorm mode oF farming out 
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liege WES WHICH are not acted under. OT OY Si CNeWE OF penating 

litigation 


OT St ttl wens of liabilitir S which CLpPost the party to 
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litigation, and that this is equatly rue mihi her ait settle rie nt iS 
nominally jor (i lump Siivii, OTF purp mis aa recite if specified 
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royalty iis paid. 
[tf settlements are to be looked to at all, it must be all 
} . | ! -* " ‘ " ‘ . : ; 
settlements, not simply exceptional settiements, or parts ol 

A . ‘ . 

, cs ' s ; , aia - ; , = ates 
settlement, in which the interested party chose to interject 


the term royalty. If licenses effected during the pendency 
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of the suit are to be looked to, complainant could not, by 
employing this term royalty in those where it would make 
an exceptionally favorable showing for him, and omitting 
it in all transactions involving a considerable number of 
machines, make the former alone the criterion, and exclude 
the latter from consideration. 

It is only so far as it is a measure of actual damages 
(that is to the extent to which the i: trinvement has de- 


’ 


compiainant or what he was otherwise in rhe 


prived thi 
way of making) that all established royalty Can be | 
measure of recovery; and for this purpose it must have 
been so established at the time of the infringement as to 
support the presumption that the c mplainant would, but 
for the infringement, have realized that royalty ou the ma- 
chines sold by the defendants; which presumption can not 
arise either where such royalty has not been the fixed and 
uniform terms upon which the franchise has been enjoyed, 
or where it has not been so enjoyed at the time of the in- 
fringement. 

If there has not been a royalty so established, then in 
the nature of the case some other measure of damages 
must be resorted to. If the complainant has not been 
manufacturing under the patent, so as to be affeeted by 
competition, and has not any established rate of royalty 
under it, and cali not by other evidence show that he has 
suffered any damages by infringement, he still has his 
resort to profits. [t does not follow. because he has failed 
to show actual damage S To himself or profits ‘a complainant, 
that the master is to transcend the rules, both of evidence 
and of mezsure of damages, and accept transactions, pro- 
cured by complainant during the pendency of the suit, 
which do not ol themselves establish any uniform rate, 
which are obviously tramed with reference rather to their 
bearing on this controversy than to the particular settle- 
ments to which they purport to relate, as giving an enor- 
mous ex post facto measure of recovery, 

Third. Lhat if the valu of the anvention is to be econ- 
sidered, this value must be proved by mitire SNES rho Sfate unde y" 


oath, and subje el to cross-examination, th particular data “por 
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wards for consummating the transactions; or other ulterior 
inducements are held out. Every art of the accomplished 
promoter is brought to bear. The threat of injunctions 
that will arrest the sale of expensive machines and bring 
ruin to a business in which large capital is tied up, and 
representations of the expense of litigation, and liability 
to triple damages, are all adroitly urged, and to those who 
constitutionally indisposed to contention, or whose business 
would be wrecked by an injunction, they are especially 
effective. So notorious have the impositions practiced in 
this way become that most of our states have interposed 
special legislation to protect the victims,and have branded 
eontracts for patent rights as the subjects of exceptional 
suspicion. On what principle is the federal court to give 
to these same transactions a sanctity and a potency in 
favor of the procurer of them and against strangers, never 
accorded any other class of contracts ; to say that the man 
who succeeded in procuring one or two trivial transactions 
of this kind from those who are either on the outskirts of 
the trade or not in it at all, and involving but a petty in- 
vestment, shall take the terms of such transactions as an 
arbitrary factor, to be multiplied a hundred or a thousand- 
fold against the intelligent manufacturer whom he has 
failed to delude? 

The moment you accord the effect of an established 
royalty as a measure of damages to any thing other than 
a Usage of the trade established hetiveen the pate ntee and the 
different grantees, and acted upon sufficiently lo establish ad Trec- 
ognized market value for the franchise al the time of the in- 
fringement, and before the controversy arose, you not only dis- 
regard the essential quality of an established royalty as a 
measure of damages against strangers, but you expose 
every manufacturing interest to dangers that are illimita- 
ble, appalling, and ruinous. 

Fourth. That the lariis exceedingly liberal in according to 
the owner of his patent at his election ; first, any actual damages 
that he can show to have been sustained by him ; second, any 
profs he can show th defendants to have made: and third, the 
remedy of an injunction to protect him in the exclusive right to 
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make , USE, and se i. if he will Gssume himself the hazard, eT pe wse, 
and pe rsistent exertions which are incident to the manufacture 0} 
every ee ntion: and there iS NO justification tor straining the 
rule 8 of evidences for one who has not availed himself oF either. 

There is no reason why the rules governing the com- 
puting of evidence and the measure of damages should 
alike be trampled under foot to enable a complainant, who 
is not satisfied with either of these remedies, to obtain an 
extravagant judgment against manufacturers to whose en- 
ergy and enterprise the public owes whatever practical ad- 
vantuge it has received. 

If the defendants had abstained from this manufacture 
altogether, the complainant, who was not undertaking to 
manufaetare, and who had no licensees manufacturing un- 
der his patent, would not have bee! one cent better ott than 
if the defendants had made a lbundred thousand ma- 
chines. 

Something more than the mere ownership of the pat- 
ent is necessary to put a party in the position of being 
damaged by' infringement, as something more than the 
mere ownership is necessary to enable him, even where his 
franchise is respected, to realize any profit out of it. With 
this property, as with substantially all property, the man 
who lies idle makes no profit. ‘The public does not get the 
benefit of the invention unless somebody assumes the ex- 
perse, the labor, and the hazard of manufacturing and 
putting it on the market. If from indisposition, from in- 
efficiency, or from consciousness of the inherent worthless- 
ness of the invention when taken by itself, the patentee 
or his assignee neither manufactures it himself nor through 
his authorized licensees, nothing is done toward material 
realization from it, no actual damage is inflicted by the in- 
troduction of it by another, and the profit which has been 
realized by the infringer because of his use of the device 
beeomes the only recovery to which the complainant is en- 
titled. It is extreme liberality, which, under such circum- 
stances, gives him the profit due to the exertions of others 
in a field he had neglected to cultivate. If he fails to 
prove that profit, or chooses not to avail himself of it, the 


. =o 


eourt can not, in lieu of it, give him something else to 
which he is not entitled, upon a fictitious estimate of dam- 
ages he has never suffered. It was for his interest, as well 
as for the interest of the public, to have the invention in- 
trodueed in some way, and if the defendants, by associating 
it with other inventions have helped to sell it, and with 
their good will in the market succeeded in introducing it a 
thousand times where he could not introduce it onee, he 


would be abundantly reeompensed by a small percentage of 


their profits; for it is obviously their reputation in the 
market, their business skill and efficiency, and their other 
inventions with which they have associated it, that has 
given this extensive sale, where he, the patentee, under the 
protection of the patent which they had not, and with the 
field entirely free from competition, was not able to sell 
two hundred machines. 

The only value which can be considered as a measure 
of recovery (except under the head of profits which are ex- 
eluded trom this account) is that definite return from the 
franchise which the complainant was at the time of in- 
fringement in the way of realizing; and would have real- 
ized but for the interference of defendants. All subsequent 
transactions are incompetent and impertinent; because sub- 
sequent; because secured /ite pendente; because indicating 
no uniform usage of the trade fixing the value of the fran- 
chise, but the reverse; because procured by pending litiga- 
tion in which considerations of expense of contest would 
account for the tribute paid, irrespective of any value 
placed upon the franchise: because so far as these settie- 
ments purport CO be on the dasis of license tees, this is 
shown not to be bona fide but obtained by inducements not 
appearing on the face of the instrument; and because they 
bear evidence of having been framed for ulterior purposes. 

The uniformity of rate which has to be established as 
a measure of recovery is a uniformity in the rates at whieh 
the franchise has been measured in transactions with thie PArIOUR 
licensees, not simply uniformity of rate per machine ob- 
tained from one licensee and rejected by others. It is th 


adoption of and COHCHTTCHCE Wh A WMiitoriwN rat by thie lrade 


=... 


gen rally in dealing with the pate ntee whieh gives that rate the 
characte of an established market value, and SO quali fies at fo 
her ONE enride nee against a stra fi fe ve not simply the adoption of 
a uniform multiplic r in f stimating thi amount lo he paid in this 
or that isolated COSe, 

Complainant having failed to show any uniform rate 
established by concurrent usage, and having failed to furnish 
any other competent measure of damages, and having 
waived profits, must recover nominal Gamages only. He 
has chosen, for the chanee of making the enormous re- 
covery he is contending for, to stake every thing upon this 


recovery, and must take the consequences. 


In Black v. Munson, 14 Blatch, p. 265, Justice Hunt 


says (p. 268). 


* No price can be said to be fixed, or royalty estab- 
lished, where the patentee varies his peri eC according to the 
courage, Or the ability to resist, of the infringer, or where 
there are other circumstances showing the absence of a 
tixed and established fee : ° ‘ ; l know of no au- 
thority and of no principle on which, under these circum- 
stunces, it can be held that damages are established by the 


5 


existence ot il fixed license ree or established rovalty.: 


[In Matthews v. Spangenburg, 14 Fed. Rep. p. 350, the 
circumstances were similar to those in the present case. 
The complainant had effected various settlements, some of 
which included a formal license to continue the use of the 
invention. To prove damages the complainant relied upon 
showing the license fee received by him. Judge Wallace 
said, in disposing of the case: 

“lt is quite impossible from the proof to ascertain 
what was estimated as the basis of royalty for future use or 
“a8 damages for previous use, what Was allowed for costs, 
and what by way of compromise. Every thing is left to 
conjecture and speculation, except the tact that there was 
a recognition of liability to the complainant for the unlaw- 
ful use of his invention, ‘The master fixed the complain- 
ant’s damages at a nominal sum. In this there was no 


error, 
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He then cites the language of Justice Hunt, in Black 


V. Munson, as applicable to this case. 

In Greenleaf v. Yale Lock M’f'q Co., 17 Blatch, p. 253, 
the complainant had granted licenses which were at a pre- 
scribed royalty per machine, that is, af uniform rates for all 
made by the particular lic HSECE, but the rate oft his licenses 
varied between differ nt parties, some being at lump SUTNS. 
The master took the lower rate of license fee per machine 
as the measure of recovery, and awarded damages accord- 
ingly. 

Justice (then Judge) Blatchford, in sustaining these 


exceptions, said - 


“The evidence does not show that any established 
license fee was proved in respect to either of the devices. 
The report is not on the busis ot profits. It is on the basis 
of damages. ‘The amount awarded seems to me to exceed 
the actual damage on any fair view of the case. The view 
set forth iu Black _- Munson (14 Blatch. C. C. # 26d) 
show that, on the evidence in this ease, no fixed and 
established license fee can be held to have been proved 
by the plaintiff, or any fee which can be properly taken 
as a measure of the actual damage sustained by thie 


plaintiff.” 


That case is distinguished from this mainly by the fact 
that the master there took the minimum, instead of the 
maximum, rate obtained in the licenses as the measure of 
recovery ; and that those licenses included the patented 1n- 
vention alone, while these included other subject-matter. 

In neither of these cases was the objection on the score 
of the licenses not fixing for the particular license a uniform 
rile of royalty per machine, but on the seore that there was 
no uniformity of use as between the different licenses, and 
that the licenses were not effected under such circum- 
stances as to, give assurance of their being governed by 
merely ordinary commercial considerations, or expressing 
a concurrence of the trade generally in the value placed 
upon the franchise. 

In Se ymour Vv. MeCormick (16 low. 480) and Packet 
Co. V. Sickles (lo W all. 611), the established royalties re- 
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ferred to were those established in the or linary course of 


business. and voluntarily acgiei seed in by the various parti ; 
with whom the patentee dealt. 

In Blaele v. Thorne (111 U. S. 122) this eourt said 
(p. 124): 


“It does not always follow, that because a party may 
have made an improvement in a machine and obtained a 
patent for it, another using the improvement and infring- 
ing upon the patentee’s rights will be mulcted in more 
than the nominal d images for the infringement. If other 
methods in common use produced the same results, with 
equal fucilities and cost, the use oO! the patented invention 
can not add tO the gains of the infringer. or impair the 
just rewards of the inventor. The inventor may indeed 
prohibit the use, or exXact a hie nse tee for it, and if such 

enerally paid, its amount may be 
taken us the criterion of damage to him when his rights 
are infringed. In the absence of such criterion, the dam- 
ages must necessarily be nominal.” 


liceuse fee has been 


‘ 
oom 
‘ 


In Garretson v. Blael: 111 U.S. 120) this court said, in 


atirming the award of nominal damages (p. 121): 


“The rule on this head is aptly stated by Mr. Justice 
Blatchford in the court below: ‘ The patentee,’ he says, 
‘must in every case give evidence tending to separate or 
chp} ortion the defenduant’s profits and the patentee’s dam- 
ages between the patented feature and the unpatented 
features, and such evidence must be reliable and tangible, 
and not conjectural Or speculative ; or he must show by 
equally reliable and satisfactory evidence, that the profits 
and damages are to be calculated on the whole machine, 
for the reason that the entire value of the whole machine, 
as a marketable article, is properly and legally attributable 
to the pateuted feature. ~ 


In Sickles Co. v. Hayde n(3 Wall. 315) where the pat- 
enree had Tr tained the sole (iS¢ of the inv ntion himself, this 
court held that evidence as to the value of the invention 
might be considered with other general evidence to enable 


the jury 
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Walker on Patents. sec. 550. states the rule thus 
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tendant’s infringement was committed, by a sufficient 
number of persons to show that people Who have OCCASION 
LO purchase a license under the patent ean attord to ary 
Chat rovalty. The saie ofa single license Is not sufthicient 
to establish a rovalty, because one purchaser may give a 


ud J > , ] , , ° , , 
largel Sum fora i1c¢cense Than he or anv other person can 
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attord tO pay, wuereas such a busit 
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e made by a considerable number of persons when buving 
hcenses under the same patent. rhe WbnAantOUs OPIMION 
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OI twelve average men 1s thou ht to be the most reliable 


Gr iterlon ot Fil 7. : oF mnoc Ce. bu no re asonable persoh 
would hold thist view Ol} the opinion or anv one or the 
twelve, In like manner the unanimous acquiescence OF a 
considerable number of men ina particniar roy lt is eVI- 
dence oft its substantial justice, while rhe acquiescence of 
one only ot the same men would have no couvinelng toree. 
ryy] } } } } 

he amount of the rovaity reied Upon must have been 
order to make it 
a measure of damages against other infringers. Were the 
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rule otherwise thers 

ion between patentees and licensees for the purpose of 1m- 
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rovaity, in order to be binding on a defe 


Y On lntringers and other third parties. . : : — 
idant who was a 
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stranger to the icenses which establish it. must be a unil- 
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form royaity. This rule does hort Imply that a patentee 
may nol change the rate of his rovaitv as often as he can 
get a sufficient number of licensees to acquiesce In such a 
change, but it does exclude from consideration all such 
licenses as were given at variant rates, tor no better reason 


than variant ability on the part of the licensees to negotiate 
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showing infringing machines. He madea statement show- 
. ‘ol] thea ss \ lern rica ’’ aehinae ade aft Le thy teat ‘> Ws 
Lng chi rit « (vances machines mat ‘ atic | iiis eiul tiie Vitis 
> } } - ‘ ‘ , } ' .» ‘ , } - 
Introdaueed., His statemel showed 25.455 muacnines, It 
appears that, though the “Advance machine Was the 
_ ; » . ; a «cl 
One mainiyv manuraetured bv defendat ts containing this 
} ° } : ' as 
feature, they had used it in a small proportion of then 


“ Droppers ”. (a different style of machine) to the number 


of 3,762 Ilanna. whose business it was to superintend 


the correspondence and shipping, and who understood the 
machine held to be ail) infringement LO be that KHOWn as 
the “*‘Advance” (as it in fact was), only ineluded in his 
first Statement? the machines of that deseription. Subse- 


quently he reported the 3,762 droppers, making in all the 


27,200 machines reported by the master. Camplainant 
had a book-keeper. Krank. who Was a stranger To (le- 
fendants’ books, examine them and report the number of 


‘ 


machines made bythem. He included in his report all the 
“Advance” machines built by defendants in 1874, and sold 
in that and subsequent years. 6,140 of these machines 
were of the double frame pattern, which are conceded not 
to be liable under complainant’s patent. 1,195 were single 
Advance reapers, which were made with a rigid bar and 
platform, not having any feature that is claimed as an in- 
fringement of complainant’s patent. ‘There were also in- 
cluded 500 droppers which were sold as plain reapers, and 
which lacked this feature, making in all 7.835 machines Ol 


} 


a character confessedly not accountable under complain- 
ant’s patent. Frank’s total amount was 33,577. The 
7.555 machines of other constrnetions, erroneously in- 
cluded, deducted from this leave 25,742, an amount con- 
siderably less than that reported by Hanna, which is iiC- 
counted for by the omission from Frank’s report of certain 
machines which he apparently overlooked. The error of 
Ilanna, in the first lustance, Wus il natural one for a pr rsoh 
in his capacity Who simply knew that the Advance Thick- 
chine, which they were then making, had been adjudged 
an infringement, and was ordered by complainant to make 
a stutement of them. It is falls explained, and his depo- 


sition stands unrebutted and unqualified. In addition to 
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master had the books before him to verify hi 


t. He has reported in favor of complainant all 


aving the infringing 
With the books before him. the master Tourn 


hn to doubt the correctness of the explanation. 
no room to doubt the correctness of this finding. 
been rmncorrect, if would nave been easy tor 
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lant to have made conclusive proof. ( Sé¢ Dep. 
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p. 419-421. Ri 
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the court, in reviewing the rules governing recovery in 


these cases, refers to this as the settled law upon that 
point, though it was not one ot the questions UWpot Which 
the case turned. ‘The proposition of the complainant that 
interest shail be allowed as upon liquidated damages, from 
a date long prior to the time when the so-called evidence, 
upon Which the measure of damages rests, Was put in pro- 
cess of manutacture, seems too extravagant for discussion. 
Any allowance of interest not awarded in the decree below 
is, however, excluded since complainant is here only as 
appellee. 
SUMMARY. 

Complainant's patent contributed nothing to the ad- 
vancemeut of the art. lt represents one otf the futile and 
sterile essays at invention which are strewn like rejected 
debris outside of the course in which the art has been pro- 
gressing. It was a speculative departure in a direction 
which was lable to wreck every machine into which it was 
introduced, and certain to wreck every manufacturer who 
undertook to build it. It was abundantly and repeatedly 
tried by different firms, under circumstances that gave every 
incentive to success, and at a period when conditions were 
exceptionally favorable to the profitable introduction of 
meritorious improvements in this art. Its failure was in- 
evitable and.invariable. The manufacturers could not sell 
it, the farmers would not use it. Both were ready enough 
to give it a fair trial. Both expressed by their conduct, 
and with significant unanimity, the verdict that it was 
worthless. 

Defendant’s machine represents a constant line of de- 
velopment from a period many years before Graham’s first 
effort at invention. Defendants bad made it a success, and 
given it a world-wide reputation, before Graham entered 
the field. lt has fone on in the Suimne path, unattected by 
any thing that he did, while his machine sunk speedily 


into the oblivion to which its inherent defects doomed it. 


Defendants’ machine derives its genesis through a line of 


development which Graham’s never entered. and which 


drew neither hint nor Impetus from him. 
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in transferring the pivot for the end-wise tilt from the 
front end of the draft-rod to a point intermediate between 
its front end and the front of the finger beam. Defend- 
ants have done neither, and the peculiarities of movement 
and effect due to the Graham construction have been left 
undisturbed in their tomb. 

Lhe court below has awarded complainant as damages 
several times the entire profit defendants were able to 
make Ol) their complete machine (ii ho allowance be 
made tor royalties paid by them on the patents they were 
L niding inder, or for ati ot thei OWT) patents), which 
represents the consummation oO} rmiahy years’ ot inven- 
tion by the defendants and others whose patents they have 
acquired, and which owes its sale In no small measure to 
their experience and skill as manufacturers. 

The court has disregarded the express terms of the 
statute relative to public use and sale, to save the patent 
from defeat. It has disregarded the legal effect of a patent 
in relinquishing to the public what it deseribes as the in- 
vention to which it relates, in order to reinvest Graham 
with what had already passed to the public, subject to the 
right of his assignees under the first patent. It has 


stretched the patent to a eonstruction unwarrented either 
’ 


by the prior art, or by the nature of the modification, or by 


bv the eonditions under which it was al- 


the claims, or 
lowed. This it has done in order to cover a machine 
which has an independent genesis to which it owes its sue- 
cess. It has disregarded the fundamental conditions of a 
measure of damages, and the primary rules of evidence, In 
order to transfer to the complainant (who never did or un- 
derook to do any thing toward a manutacture or sale of 
the patented machine) more than all the defendants, with 
all their facilities, experience, skill, capital, good-will, en- 
terprise, and application to the business, could make on 
the entire machine which they had spent a life-time in 


| 


developing wna brivging to the standard ot excellence 
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which enabled them to sell it at the price and to the extent 
they did. 


y 
; 
e 


It would be difficult to present a case where it was " 
more evident that complaint’s patent was neither valid nor | 
infringed. It would be impossible to present one where it 
was more manifest that he was not entitled to any thing , 
beyond nominal damages. 

Respectfully submitted, 

ROBERT H. PARKINSON, 
OF Counsel for App llants. 
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BRIEF AND ARGUMENT FOR APPELLEE 


May tT PLEASE THE CourT: 

This is a bill for infringement of the first and second 
claims of letters patent No. 74,342, issued February 11, 
1868, to Alvaro B. Graham, for an improvement in harvest- 
ers. The patent was assigned to Hugh Graham, a_ brother 
of the patentee, August 12, 1870 (Record, 235), and the 
suit was begun in his name, although A. B. Graham, the 
inventor, continued to have full charge and management 
of the patent and matters relating thereto. (Record, 242-3). 

The bill in this case was filed June 8, 1877. Evidence 
was taken, and the case brought to a hearing before Judges 
Drummond and Dyer, sitting together, January 13 and 14, 
1880. The court held the case under advisement until 
March 13, 1880, when they delivered a full opinion, sustain- 
ing the patent and finding infringement. (Record, 46). On 
April 19, 1880, the defendants filed a petition for a rehear- 


ing, setting up various matters. (Record, 20). Affidavits 


2 BRIEF AND ARGUMENT FOR APPELLEE. 


in reply were filed, and on May 7, 1880, the petition for a 
rehearing and the matters relied upon were fully argued. 
The court again took the case under advisement until April 
22, 1882, 


and filed the opinion delivered March 13, 1880. Two days 


when they overruled the petition for a rehearing 


later, April 24, 1882, the formal decree was entered, and the 
case referred to Henry W. Bishop, Esq., Master, to assess 
the complainant’s damages. (Record, 53). 

The defendant, Cyrus H, McCormick, having died, a bill 
of revivor was filed June 17, 1884, making Cyrus H. 
McCormick, Jr.,and Nettie Fowler McCormick, executor 
and executrix of Cyrus H. McCormick, deceased, parties 
defendant. (Record, 55). 

The case was referred to the Master, April 24, 1882. 
Much evidence was taken and the question of damages 
fully argued before the Master, and on July 21, 1884, the 
Master reported that the defendants had made and sold 
27,200 machines containing the patented improvements 
covered by the first and second claims of the patent sued 
on, and that the complainant was entitled to recover, on the 
basis of an established royalty or license fee, at the rate of 
$3.00 per machine, making $81,600.00. He computed 
interest on this sum at the rate of © per cent. per annum, 
from March 13, 1880—the date of Judges Drummond and 
Dyer’s decision—and reported a total sum of $102,324.80 
as due the complainant. (Record, 59-63). 

Both parties excepted to this report—the complainant, 
among other things, on the ground that the Master should 
have reported 32,382 machines, instead of 27,200, and 
should have computed interest from the end of each year’s 
infringement, and the defendants, among other things, on 
the ground that no established royalty should have been 
found and no interest allowed. (Record, 63-4). These 
exceptions were argued before Judge Gresham April 14-15, 
1885, and on April 27, 1885, Judge Gresham overruled all 


STATEMENT OF FACTS. 3 


the exceptions except those by the defendants relating to 
interest. He held, however, that interest should be com- 
puted on the amount of damages reported by the Master— 
$81,600—from the date of the Master’s report—July 21, 
1884—and so he entered a final decree for $85,353.60. 
(Record, 66-7). From this decree the defendants appealed, 


and filed their appeal in this court October 12, 1885. 


The patent in suit has been the subject of great litigation 
for many years. In fact, there has not been a day since the 
latter part of 1874 that it has not been involved in one suit 
or another. Infringements began early and continued until 
the expiration of the patent. The first suit, begun in 1874 
against Gammon & Deering, was defended by Messrs. 
West & Bond, Chicago, with Mr. B, F. Thurston, of Provi- 
dence, Rhode Island, as advising counsel. Judge Blodgett 
decided the case, and his opinion, announced June 10, 1877, 
is reported in 7 Bissell, 490, and 3 Banning & A., 7. The 
next suit, begun June 8, 1877, against Cyrus H. McCormick 
and others, after passing through the various stages ex- 
plained in our opening paragraphs above, is now before this 
court. The opinion of Judges Drummond and Dyer, 
announced March 13, 1880, is printed at page 46 of the 
record, and in § Banning & A., 244. This suit was de- 
fended by Messrs. Goodwin, Offield & Towle, of Chicago, 
Mr. E. N. Dickerson, of New York, and Mr. M. D. Leg- 
gett, of Cleveland, on the question of the patent’s validity 
and infringement; by Mr. George Harding, of Philadelphia, 
and Mr. John R. Bennett, of New York, on the question of 
damages before the Master; and by Messrs. Parkinson & 
Parkinson, of Cincinnati, on the exceptions to the Master's 
report. The next litigated suit, begun December 6, 1878, 
against the Geneva Lake Crawford Manufacturing Company, 
at Milwaukee, was decided by Judge Dyer, October 11, 
1880, and his opinion is reported in 11 Fed. Rep., 138. This 
suit was defended by Messrs. Flanders & Bottum, of Mil- 
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waukee. The next litigated suit was begun October 16, 
1883, against the Plano Manufacturing Company, and de- 
fended by Messrs. Coburn & Thacher, of Chicago. The 
decision of Judge Blodgett in this case was announced 
February 20, 1888, and is reported in 33 Fed. Rep., 917. 

In all of these cases the Graham patent has been sus/ained 
and zufringement of the first and second claims found. We 
refer to them to show that these claims must cover some- 
thing that the trade has regarded as va/uadble, since it has 
been so persistently used, and we mention the names of the 
distinguished counsel who have conducted the defenses to 
show that, presumably, the claims have been subjected to 
the most thorough and exhaustive criticism and the most 
pertinent and promising defenses that ability, time and 
means could disclose. Many other infringements and suits 
in different parts of the country were adjusted by a recog- 
nition of the patentee’s rights. 

APPELLEE'S ASSIGNMENT OF ERRORS. 

The appellee, in addition to insisting that the decree of 
the court below should not be modified in favor of the 
appellants, will insist that there were two or three errors 
made by the Master and the court below, to the prejudice 
of the appellee, which should be corrected by this court. 
The first of these errors relates to the number of machines 
which the Master included in the account, and the second 
error relates to the time from which interest should be com- 
puted. Both of these errors were committed by the Master, 
and were duly excepted to by the complainant. 

Appellee’s formal assignments of errors are :— 

1. The court erred in not requiring the defendants to 
account for 32,382 infringing machines, instead of 27,200 
and in not sustaining the following exception to the Mas- 
ter’s Report: 

“‘ First.—That the Master erred in finding that the defendants should 


only account for 27,200 machines which infringe the complainant's patent, 
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instead of finding, as he should have done, that the defendants should ac- 


count for 32.382 machines which infringe complainant's patent.” 
e es bh 


2. The court erred in not allowing interest to the com- 
plainant from the end of each year’s infringement, and in not 
sustaining the following exception to the Master's Report: 

“ Third.—That the Master erred in computing interest only from March 
13, 1880, instead of computing it, as he should have done, from the end of 
each year’s infringement upon the sum which the number of machines 
sold during such year, multiplied by three, would have produced.’ 
(Record, 63-4.) 

3. The court erred still further in only allowing interest 
from the date of the Master’s Report—July 21, 1884—and 
thus reducing the amount reported by the Master. 

We will argue these exceptions fully when we come to 


consider the question of damages. 


GENERAL CLASSIFICATIONS. 


1. All mowing machines are either szzgle or double 
frame machines. The sevgle frame machines are those 
which have the tongue, the driving wheels, the cutting ap- 
paratus and all the operative parts mounted upon and con- 
nected with but one main frame. The doudle frame ma- 
chines are provided with an additional or supplemental 
frame, usually suspended beneath the main frame, to which 
the cutting apparatus is connected. The s¢vg/e frame ma- 
chines are light, simple, cheap. The doud/e frame machines 
are cumbersome, complex and expensive. oud/e frame 
machines are no longer made. 

2. All mowing machines have stf or Ainged cutting-bars 
or finger-beams. [he s#ff barred machines have the cutting 
or sickle-bar szg7d from its connection at its inner end to 
the frame of the machine to its outer or grain end. The 
finged barred machines have the cutting or sickle-bar 


jointed at the inner shoe, so that it can be folded up for 


pn ce ene ee 
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transportation. S#ff barred machines have gone out of use. 

3. All mowing machines have rocking or non-rocking 
finger-beams. Mocking finger-beams conform more or less 
to the surface of the ground. MNon-rocking finger-beams 
cannot be depressed or raised at their guard points, but cut 
forward on a uniform plane. Non-rocking finger-beams 
have ceased to be made. 

These three great types comprehend broadly all the mow- 
ing machines that were ever made. They indicate generic 
distinctions, and by bearing them in mind it will be easy to 
resolve the various patents which will demand consid- 
eration into their proper class or genus. If the patent in 
suit be for a stmg/e frame machine, then dowdle frame ma- 
chines are not anticipations. If it be for a Azuged or flexible 
finger-beam machine, then s/f barred machines are irrel- 
evant. If it be for a rocking finger-bar machine, then zon- 
rocking barred machines are immaterial. And we may say 
right here, without greatly anticipating our line of argument, 
that the Graham patent zs for a semg/e frame, hinged: barred 


and rocking barred machine. 


In considering the various questions involved in this case, 
we propose to group them under four heads—the character- 
istics of the Graham invention, the history of the invention 
and patent, the nature of the various defenses, and the 


question of damages. 


CHARACTERISTICS OF THE INVENTION. 


The claims involved in this suit, the first and second, are: 


‘‘t, The combination, as set forth, in a harvester, of the finger-beam 
with the gearing carriage by means of the vibratable link, the draft-rod, 
and the two swivel joints M and M’, so that the finger-beam may both 
rise and fall at either end, and rock forward and backward. 

“2. The combination, as set forth, in a harvester, of the finger-beam, 
gearing carriage, vibratable link, draft-rod, swivel joints and arm by which 


the rocking of the finger-beam is controlled.” 
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In the opening paragraphs of his specification, Graham 
states the objects of his improvements, and it will be seen 
that the first and second objects state the particular inven- 
tions covered by the first and second claims. He says: 


“The objects of the improvements which constitute the invention set 
forth in this patent, are to obtain a yreater capacity of movement in a /oat- 
ine finger-beam, while retaining its connection with a gearing carriage that 
is drawn forward 4y a stiff tongue; to facilitate the raising and lowering of 
the finger-beam ; toimprove the operation of the cutting apparatus; and to 
transmit motion from the gearing carriage to a reel connected with a finger 
beam, that rises and falls independently of the gearing carriage. 

‘To these ends the first of my improvements consists of the combina- 
tion of the finger-beam with the gearing carriage by means of a vibratable 
link extending crosswise to the line of draft, a draft-rod extending parallel 
with the line of draft, and two swivel joints, the one for the vibratable link, 
and the other for the draft-rod, so that the finger-beam cam rise and fall at 
either end, and rock forward or backward imdepfendently of the gearing 
carriage, while maintaining its connection with it. 

‘*My next improvement consists of the combination of the finger-beam, 
gearing carriage, vibratable link, draft-rod and swivel joints, with an arm 
connected with the finger beam to enable it /¢o de rocked for the purpose of 


setting its guard fingers at any desirable inclination to a horizontal line.’ 
After stating the various other objects he had in view, 
which relate to features not in controversy, the patentee 
described his mechanism in detail, and added: 
‘* When the machine is used for cutting grass, the said finger-beam may 
be left free, not only to rise and fall at either end, but also /o rock or fo be 
rocked forward and backward, so that the points of its guard fingers incline 


toward or from a horizontal plane.” 


As we propose to subject every defense to the inquiry 
whether it shows a machine “hat accomplished the objects of 
Graham’s invention, as well as whether it shows a machine 
which delonged to his class or generic type of machine and 
which contained the mechanism claimed, we will fully and 
particularly enumerate these objects as specified by the 
patentee. 

1. He proposed to “ obtain a greater capacity of move- 


ment in a foating finger-beam.” This is the first instance 
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in the art where the finger-beam is called a “floating” 
finger-beam. The name has come into familiar use since 
Graham appropriated it to happily describe a finger-beam 
that was free to follow the undulations of the ground, to 
float along over obstructions and down into depressions, 
and the term frequently appears in subsequent patents. 
The finger-beam that Graham contemplated and that must 
be found in an anticipation is a “floating” or rocking 
finger-beam, as distinguished from a non-rocking or rigid 
finger-beam. 

2. He proposed to obtain his objects in a finger-beam 
“while retaining its connection with a gearing carriage that 
is drawn forward dy a stiff tongue.’ The machine shown in 
the drawings is a single frame machine. This, like the 
stiff tongue, excluded the idea of any additional or supple- 
mental frame. He dispensed with any such cumbersome 
and expensive contrivance, and connected his finger-beam 
to the ordinary szzg/e frame, like that shown in his draw- 
ings, that was drawn forward by a st#ff tongue and, conse- 
quently, to a frame that was all the time bobbing up and 
down, or to one side or the other, as one or the other of the 
wheels ran over obstructions, or fell into depressions, or as 
the horses lurched to the right or to the left. 

3. He proposed to make his combinations and con- 
nections “so that the finger-beam cav rise or fall at either 
end and rock forward or backward,” or, as he expressed it in 
another place, ‘the finger-beam may be left free not only to 
rise and fall at either end, but also fo rock or to be rocked 
forward and backward.” It must be automate if desired. 
It must be free to adjust itself to the inequalities of the 


for its beneficial results 


ground, so as not to be dependent 
on the action of a careless, ignorant or inattentive driver. 
This idea of automatic action is expressed in the first 
claim. 


4. He proposed, however, to devise means “ connected 
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with the finger-beam to enable it ¢o de rocked for the purpose 
of setting its guard fingers at any desired inclination to a 
horizontal line.”’ It may be desirable at times to raise the 
points of the guard, and let the sickle cut at a higher level 
of stubble, as in tall grass, or to let them down so that they 
will hug the ground and run under down, fallen, lodged or 
tangled grass, which has been beaten down by rains or 
tangled by storms, and so provision is made for that con- 
tingency. The idea of making the finger-beam controllable, 
so as to enable the operator to adjust the points of the 
guards, is included in the second claim. 

5. He proposed to make the finger-beam jointed, or 
pivotally connected at the inner shoe, so that it could be 
folded up for transportation. This was effected by pivoting 
the inner shoe, carrying the inner end of the finger-beam 
to the outer end of the vibratable link, on the axis @’, 
transverse to the finger-beam. The finger-beam was thus 
rendered foldable, by the same mechanism that enabled it to 
“rise and fall at either end.” The advantages of a /oldadle 
over a rigid or stiff finger beam are too obvious to require 
enumeration. 

6. He proposed to secure all of these movements of the 
finger-beam “7zudependently of the gearing carriage.’ No 
matter how the machine might lurch, or rise and fall as the 
wheels passed over irregularities, the finger-beam, floating 
over the surface of the ground, now mounting an obstruction, 
and now descending into a depression, would constantly hug 
the surface, and perform its work with unvarying certainty. 
It required skill, experiment, invention, to conceive and ac- 


complish these results. 


But to permit the finger-beam to rise or fall at either end, 
and rock forward and backward, a number of mechanical 
necessities arose that had :to be provided for, and which 
must therefore enter into and constitute essentials or 


characteristics of the invention. While they do not directly 
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enter, as elements, into the particular combinations claimed 
in the first and second claims, they are necessary to produce 
the objects of those claims, and so constitute peculiarities 
which are inseparably connected with the combinations act- 
ually claimed. 

1. The pitman rod, which works the sickle back and 
forth, must be connected to the sickle, or to the machine, 
by a ball and socket or swivel joint. This enabled the pit- 
man rod to turn asthe sickle barrocked forward or backward, 
and to rise or fall as the sickle-bar rose or fell. Graham 
shows and describes this ¢Azrd swivel, and it cannot be dis- 
pensed with. It is a@. mecesstty, and no machine can 
accomplish af of the movements which Graham ac- 
complishes without it. This peculiar construction may de 
used in other kinds of machines, but it #zvst be used in a 
machine like the Graham machine, described in the first and 
second claims of the patent in suit. If it be found wanting, 
there will zxvariadly be found a machine that cannot accom- 
plish the free rocking, rising and falling of the finger-beam 
of the Graham patent. 

2. The shoe to which the inner end of the finger-beam 
is attached must rest and glide directly upon the ground. 
It must not rest or ride upon the drag-bar that extends 
back from the front of the machine and lies between the 
bottom of the shoe and the ground. When mounted on the 
drag-bar it cannot follow the undulations of the ground, nor 
permit the finger-beam to conform to its irregularities. 
This is well expressed by Mr. Lotz, the complainant's ex- 
pert, in speaking of the Ball machine, as compared with the 


McCormick: 


‘‘In the Ball mower, the finger-bar resting upon the drag-bar and 
pivoted thereto, will have to follow entirely the rising and falling of the 
drag-bar, while in the McCormick machine we find just the reverse. In 
that machine the draft-bar, in its up and down motion, has to follow the 
shoe which carries the sickle-bar as the same passes over and adapts itself 


to the undulations of the ground.” (Record, 87). 


CHARACTERISTICS OF THE INVENTION. if 


3. The drag-bar must have the swivel joint M’, or its 
equivalent, at the finger-beam end—the end that is nearest 
to the finger-bar. It must be located at /Aatend. If it be 
located at the end which connects with the frame of the ma- 
chine, and the other end unprovided with a swivel joint, the 
finger-beam could not rock or roll. The draft-bar inclines 
from its connection with the finger-beam up to its connec- 
tion with the frame, and to place the swivel joint at the frame 
end, instead of at the finger-beam end of the draft-bar, would 
bring the swivel too high above the plane of the finger- 
beam to enable the finger-beam to rock and roll on it. It 
would wholly destroy its function as a means of permitting 
the finger-beam to rock. To allow the finger-beam to rock, 
and the points of the guards to rise and fall, the swivel joint 
M’ must therefore be at the connection between the draft- 
rod and the finger-beam, and not at the other end, Graham 
was the first to see and act on this mechanical necessity or 
principle, and to introduce a joint at this connection. He 
describes and shows it there, and its location there forms 


one of the characteristics of his invention. 


As pointed out in detail, the first and second claims of 
the Graham patent cover combinations of mechanisms that 
produce the floating finger-beam; that unite it to a stiff- 
tongued or szugle frame machine; that enable it to automat- 
ically conform to the surface of the ground; that yet enable 
the driver to controllaély adjust the point of the guards at 
any desired angle ; that permits the finger-beam to be folded 
for transportation; and that accomplishes all of these results 
independent of the main frame. 

As the first and second claims are combination claims, 
an anticipation must not only have accomplished substan- 
tially ad/ of these results, but must have done so by substan- 
tially the same mechanical means. We will, therefore, con- 
sider the mechanical elements of the Graham combinations 


as claimed, their construction and arrangement, so that we 
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coe 


can bring prior patents or machines to an intelligent com- 
parison with them. 

1. Lhe finger-beam. he finger-beam shown and de- 
scribed in the Graham patent is one that is rigidly con- 
nected at its inner end to an inner pivoted shoe. The use 
of a pivoted shoe is a necessity, as the finger-beam could not 
otherwise “rise and fall at either end” or be folded for trans- 
portation, 

2. A gearing carriage. The gearing carriage shown 
and described is a simgle frame machine, as distinguished 
from a double or supplemental frame machine. 

3. A-vibratable link. This vibratable or coupling link, 
shown and described, is attached to the frame at its inner 
end by a swevel connection, so that its outer end can both 
rise and fall and rock, and is attached to the shoe at doth 
the front and rear, so as to afford the necessary dracing and 
strength against the wrenching of the finger-bar when sub- 
jected to the strain of work. 

4. A draft-rod. The draft-rod shown and described has 
its rear end pivoted on an axis at right angles to the axis on 
which the inner end of the finger-beam zs prwvoted to the shoe, 
so that the finger-beam can rock or roll to adapt it to the 
undulations of the ground. 

5. A swivel joint M. This joint connects the inner end 
of the vibratable link to the frame, so that its outer end at- 
tached to the shoe may stse and /fa// and rock as the shoe 
conforms to the inequalities of the ground. 

6. <A swivel joint M’. This joint connects the rear end 
of the draft-rod to the shoe or vibratable link. It contains 
wo axes—one parallel with and the other ¢ransverse to the 
finger-beam. The ¢ransverse axis of this joint serves to 
hinge the inner shoe to the forked end of the vibratable 
link. 

7. Anarm “by which the rocking of the finger-beam ts 


controlled.” This element enters into the combination of the 
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second claim only, and its office is indicated by the words 


used to describe it. 


The courts which have passed upon the Graham patent 
have considered its first and second claims as covering a 
machine accomplishing the objects and employing the 
means above enumerated, though they have not expressed 
their opinions with the same elaboration or analysis. 

In Graham v. Gammon (3 Banning & A., 8) Judge 
Blodgett said: 

‘The feature of the machine covered by the two claims in controversy, 
is the device for rocking or rolling the sickle-bar, or finger-beam, as it is 
called by the patentee. This finger-beam is so arranged that it may be 
rocked or tipped upward or downward so as to incline the teeth or fingers 
up or down, so that it may be passed over a stone or down into a hollow.” 

In Graham v. McCormick (Record, 51) Judges Drummond 
and Dyer said: 

“The two claims of the Graham patent, which are alone in controversy 
here, are the first and second. The first claim is for a combination of the 
finger-beam with the gearing carriage by means of the vibratable link, the 
draft-rod and the two swivel joints, M and M’,so that the finger-beam may 
both rise and fall at either end and rock backward and forward; and the 
second claim is the same as the first, with this only added, that an arm is 
attached to the vibratable link by which the rocking of the finger-beam 
is controlled by the driver. The object of this invention, as set forth in 
these two claims, seems to be mainly to produce the rocking motion of 
the finger-beam as described and by the method described.” 

In Graham v. Geneva Lake Co. (11 Fed. Rep., 145) 
Judge Dyer said: 

‘* The Graham invention, as it is covered by the first claim, consists of a 
combination composed of six parts, namely, the gearing carriage, finger- 
bar, vibratable link, draft-rod, and swivel joints M and M’; and the 
arrangement of the combination is such as to permit the rising and falling 
at either end, and the rocking forward and backward of the finger-bar- 
The second claim embraces the same combination with one additional part, 


which isthe arm or lever by whick the rocking of the finger-bar is controlled.” 
In Graham v. Plano Company (33 Fed. Rep., 917), Judge 


Blodgett said : 


‘Infringement 1s charged of the first and second claims of the patent, 
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which describe and cover the device by which the finger-bar is made to rise 
and fall at either end, and rock forward or backward, independently of the 
gearing carriage, while maintaining its connection with it. The first claim 
is for the device shown, whereby the finger-beam is enabled to rise and fall 
at either end and rock forward or backward, independently of the gearing 
carriage; and the second claim covers this device together with a lever by 
which the finger-beam may be rocked by the driver or operator of the 
machine for the purpose of setting its guard fingers at any desirable 


inclination to the horizontal line.” 


Thus we find that the Graham machine, described and 
claimed in the first and second claims of the patent in suit, 
has certain peculiarities or characteristics and certain physical 
elements or mechanical means to effectuate them. They may 
be called the ear-marks of the Graham invention. The ab- 
sence of any one of them changes the mechanism, impairs 
the result and constitutes a different machine. 

The objects sought to be accomplished by Graham were 
of great importance. They formed a desideratum which 
had long been sought by manufacturers of mowing ma- 
chines. Other inventors had attempted to secure them. 
Some of them had approached the desired result, but none 
of them had fully accomplished it. In some respect or other 
their mechanical means had failed to compass it, unless by 
the sacrifice of simplicity, economy or other indispensable 
requisite of a successful machine. And Graham was the 
first to succeed and embody in one machine all the elements 
of mechanism and features of advantage that we have found 
entering into the combinations secured by his first and 


second claims. 


HISTORY OF INVENTION AND PATENT. 


In the fall of 1862 Graham was a poor wagon-maker, 
living in Waukegan, Illinois. He had worked at his trade 
and on a farm alternately, and in the summer of 1862 he 


‘ 


was “ doing little or nothing.” He had a remnant of his 


ry 
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farming in the shape of an old Kirk, Marsh & Smith har- 
vester, and in the summer and fall of 1862 he “reduced or 
improved it:into a two-wheeled, hinged barred mowing 
machine v=—the first two-wheeled, hinged barred machine 
he had ever seen. In the winter of 1862 and 1863 he 
‘constructed a model showing something of the finger-bar 
attachment for a two-wheeled, flexible barred mowing ma- 
chine with a tilting or rocking capacity.” ‘“ That was in 
December, 1862, or January, 1863.”’ In February, 1863, or 
earlier, he entered into an arrangement with Porter Broth- 
ers, of Waukegan, Illinois, to manufacture the machines. 
The evidence and the entries of Porter Brothers’ books 
show that he was at work for them on the machine in Feb- 
ruary, 1863. : Three machines were got out in 1863, but 
they proved a failure. (Record, 106-9). 

Porter Brothers lost money in the enterprise, and in the 
fall of 1863 withdrew from its prosecution. This left 
Graham stranded, but in November and December, 1863— 
not November, 7565, as erroneously printed in the record, 
on page 106——-Graham visited his uncle, David Graham, at 
Coldwater, Michigan, and while there constructed a model 
containing the perfected invention. He at the same time 
borrowed $200 to use in obtaining his patent. The note 
siven to his uncle for this money is in evidence, and is dated 
November 13, 1863. The model was shortly afterwards 
sent to Munn & Co., and thence to the Patent Office with 
Graham’s first application. This application was sworn to 
February 25, 1864, and in its drawings fully shows the 
invention in controversy. (Record, 106-9). 

Graham continued his efforts and experiments, undis- 
couraged by his failure of 1863, and in January or February, 
1864, induced another party, George Cleveland, to assist 
him in the manufacture of his machine. The agreement 
with Cleveland, which is in evidence, is dated February 4, 


1864. This enterprise also came to nothing, owing to the 


Pm Ba 
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failure of the machines in 1864, and on September 13, 1864, 
the agreement was cancelled and Cleveland pocketed his 
loss, as Porter Brothers had done before him. Graham 
now looked around to find some other party to help him 
financially, and finally persuaded Porter Brothers to lend 
a hand again. So, in the winter of 1864-5, Graham and 
Porter Brothers reconstructed the machines made by them 
in 1863 and put them into the harvest of 1865, when they 
proved successful. Four or five of them were sold in 
June and July, 1865, and used at various places in Lake 
County, Illinois, during the harvest season of 1865. One 
of them is now in evidence, and shows the parts in question. 
From that time on until 1869, Graham's machines contin- 
ued to be manufactured at Waukegan and sold in the 
market. (Record, 106-9). 

As above stated, Graham swore to his application, as the 
affidavit and other evidence shows, February 25, 1864. He 
had borrowed $200, November 13, 1863, from his uncle to 
prosecute his application, had made a model in November 
and December, 1863, had sent it to Munn & Co., of New 
York, had received the papers back from them, and on Feb- 
ruary 25, 1864, had sworn to the application and returned 
the papers wth the fees to Munn & Co. to be filed. But as 
the files of the application show, the papers were not filed 
by Munn & Co. in the Patent Office until December 2, 
1865. They had lain in their hands nearly two years. 
Munn & Co. offer not one word in explanation of their 
delay, nor do the defendants forthem. Graham cannot 
explain why his application was not promptly filed. He 
says he instructed Munn & Co.to push the matter. He 
paid them all the fees they required or called for. He 
regarded a patent as his capital, and essential to building up 
a business of manufacturing. He wrote repeatedly, urging 
that the matter be proceeded with as rapidly as possible, 
and always supposed that the delay was attributable to the 
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Patent Office. In fact, he never learned to the contrary 
until he saw a copy of the papers after the beginning of 
this suit. ¢Record, 106-9). 

This application, sworn to February 25, 1864, and filed 
December 2, 1865, contained five claims. The first claim 
related to the invention zow iv suit, and the last four to 
other improvements. On the 30th day of December, 1865, 
the Office rejected the first three claims, but offered to allow 
the other two. This offer not being accepted, an amend- 
ment was filed on the 24th day of March, 1866, substituting 
a new or amended claim in the place of the first rejected 
one, the first claim still having reference fo the invention in 
controversy. On the 4th of April, 1866, this claim was 
also rejected, thus making two rejections of substantially 
the same invention. In September, 1866, Graham engaged 
Mr. E. S.:Renwick to take the place of Munn & Co. Oc- 
tober 1, 1866, the Office wrote Mr. Renwick that the orig- 
inal application had been twice examined and the last two 
claims allowed. The question thus presented to Mr. Ren- 
wich was whether he should appeal ov file a divisional or 
supplemental application for the matter which the Office re- 
fus..J to allow, and take a patent for the matter not rejected. 
He concluded that it would be better to file a divisional 
application, and so advised Mr. Graham, Such an applica- 
tion for the matter rejected in the first application, and for 
some additional features which Graham had made, was ac- 
cordingly prepared. This application, with the claims xow 


in suit, for the subject matter of the original first claim re- 


jected in the first application, was filed February 11, 1867. 


The two applications were thus pending in the Patent Office 
at the same time. But on the 18th of June, 1867, Mr. Ren- 
wick wrote the Commissioner, making a formal withdrawal 
from the first application of the invention wow im suit, say- 
ing: “ The effect of this amendment, as your Honor will 


perceive, is to limit the invention claimed under (//zts patent 
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to what your Honor has stated in the official letter of Oc- 
tober 1, 1866, to be allowed ’'’—to the features not now in 
controversy. This withdrawal being made, a patent was 
issued July 23, 1867, on the first application, leaving the 
part which had been taken out still pending. _ This July, 
1867, patent contained the last two of the original claims, 
but none relating to the invention in controversy. It contains, 
however, the same description of this invention as the orig- 
inal specifications and drawings, nothing but the claims 
having been struck out. The patent in suit was afterwards 
allowed and issued on the second application, February 11, 
1868. All these matters appear on pages 108-9 of the re- 
cord, and from the copy of the files of the 1867 patent 
printed on pages 386 to 406 of the record. 


NATURE OF THE VARIOUS DEFENSES. 


In considering the various defenses relied on, we must 
necessarily be guided to a large extent by the arguments 
urged in the court below. While new counsel have come in- 
to the case, the old arguments and defenses remain, and will 


probably constitute the substance of the presentation here. 
THE GRAHAM 1867 PATENT. 


This patent was not issued until five months and twelve 
days after the filing of the application for the patent sued 
on, and can not be claimed to anticipate it, in the usual ac- 
ceptation of that term. But as no inyentor can have two 
valid patents for the same invention, the position was taken 
by the defendants in the court below, that the first patent 
rendered the second void. 

In the first place the two patents were not taken out to 
cover the same inventions. The 1867 patent was intended 
to cover one part of the Graham machine, and the 1868 
patent another and distinct part. Their c/azms are widely 
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different, and it is from the c/azms that their scope and effect 
must be determined. (J/’ Millan v. Rees, 5 Banning & A., 
274.) When thus viewed, the patents are for different inven- 
tions, and one cannot affect the other. 

In the next place, after the proceedings in the Office, the 
1867 patent could not have been reissued to cover the in- 
vention in controversy. In applying for such a reissue 
Graham would have been required, under the Statute, to 
make oath, and the Office to judicially determine, that he 
had failed to claim the invention in the original patent 
through “ inadvertence, accident or mistake.” Of course, 
compliance with these requirements would have been im- 
possible in the face of his deliberate withdrawal of the in- 
vention from the original application. The courts have 
held that a reissue obtained to cover an invention that had 
been rejected by the Office, and the rejection acquiesced in 
and the claims withdrawn, would be void. 

The language of this court in a number of cases clearly 
indicates the status of such a patent. 

In Mahn:yv. Harwood (112 U.S., 359) this court, after 
holding that it is a good defense to a suit on a reissue to 
show “that the Commissioner exceeded his authority in 
granting it, said: 

‘*The same defense may be established by showing from the record that 
there was no inadvertence, accident or mistake in drawing up the specifi- 
cation of the original patent; for the statute only gives a reissue when 
the original is defective by inadvertence, accident or mistake. Thus in 
Leggett v. Avery, 101 U.S., 256, 259, the reissued patent embraced a claim 
which had been presented on the application for the original patent and re- 
jected. It was apparent, therefore, that the omission of that claim in the 
original was not, and could not have been, the result of inadvertence, acci- 
dent or mistake, but was the result of design on the part of the Commis- 
sioner and acquiescence on the part of the patentee; and so far as that 
claim was concerned the reissued patent was properly held to be void.” 

Another reason why the 1867 patent could not have been 
reissued to cover the invention in controversy, is that the 
moment that the 1868 patent sued on was issued Graham 


acc romney ie 
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became estopped from ever claiming such a reissue. In the 
language of Judge Story in Barrett v. Hall (1 Mason, 473): 

‘The grant of a subsequent patent for an invention is an estoppel to 
the patentee to set up any prior grant for the same invention, which is in- 
consistent with the terms of the last grant.” 

Under this ruling the issuance of the ,1868 patent—the 
‘subsequent patent ’’"—estopped Graham from setting up 
the 1867 patent—the “prior grant’—as covering the in- 
vention claimed in the 1868 patent, either in its terms or in 
its possibilities of reissuance. 

Another reason why the 1867 patent could not have 
been reissued to cover the invention described and claimed 
in the first and second claims of the 1868 patent, is, that the 
moment these claims were transferred to, or inserted in, the 
second application, which resulted in the patent in suit, the 
first application became, as to such claims, dead and aban- 
doned and incapable of revival. As said in 4x parte Bram- 
well (Dec. Com., 1870, 76 

“A party having deliberately abandoned his original application, in 
order that in anew one he may present his invention in a more complete 
and perfect form, and who receives a patent through the medium of such 
later application, can not be permitted subsequently to revive the old one.” 

In £x parte Hyde (Dec. Com., 1871, 111), where a party 
had filed a subsequent application and took a patent on it, and 
then sought to secure the same thing on his first filed appli- 
cation, Commissioner Leggett said: 

“ It follows that the application on which said patent was granted was 
filed as a substitute for the earlier one, and consequently that the earlie: 
one was deliberately abandoned at the time when the substitute was filed 


and by the very act of filing. All the vitality that it possessed was in that 


moment transferred to the new case, and the old application perished beyond 


all power of renewal,” 

Under these decisions it is clear that Graham, after he 
had withdrawn the claims in controversy and inserted them 
in the second application, had abandoned the old applica- 


tion as to them, and could not have made it the basis of a 
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patent. If he had attempted to procure a patent on the 
first application, for the claims withdrawn, after filing the 
second application, it would have been refused. But could 
that first application, which could not have been made, after 
filing the second application, the basis of a patent for these 
claims, be so essentially different after the issuance of the 
1867 patent as to be made the basis of a retssued patent for 
these claims? The idea is preposterous. If the original 
application had become extinguished as to the claims in 
controversy; so that it could not have been revived or 
amended to cover these claims defore any patent was ever 
wssucd on it, it follows necessarily that it could not, after a 
patent had issued on it for other features, be so revived or 
amended in a reissue proceeding. 

But, in our view, the question whether a sufficient reissue 
could have been had of Graham's first patent is wholly im- 
material, as, notwithstanding the first, there were no 
irregularities committed in applying for or issuing the second 
patent. It should be remembered that Graham’s second 
application was filed while his first was pending, and more 
than five months before his first patent was issued. As will 
be presently shown, the ordinary practice of the Office 
allows an applicant to proceed in this manner, by dividing 
the invention, and filing several applications at the same 
time; but if this were otherwise, still very good reasons 
exist why such a practice was proper in Graham's case. 
The subject matter claimed in first patent is entirely differ- 
ent from the invention secured by the first two claims of his 
second patent, the only thing in common between them 
being that they both relate to harvesters. The general rule 
requires separate patents in such cases; the only exception 
to this rule is thus stated by Commissioner Duell, in the 
case of Jesse Jopling, 8 O. G., 1032: 

‘* Where the devices are used in connection to subserve a common end, 


or adapted to each other, as co-operating to produce a given result, and 
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the use of each device or its equivalent is necessary to that result, although 
each device, when considered by itself, may amount to a new invention, 
yet when so combined, they constitute an exception to the general rule 
that separate inventions should form the subject of separate applications.” 

Graham's two inventions cannot be considered as falling 
within this exception; hence, being proper subjects for 
separate patents, it was competent for the Office to require 
a division and separate applications. But if it was compe- 
tent for the Office to thus enforce its rule, it was certainly 
Graham's privilege to comply with it voluntarily and in 
advance of coercive measures. (Godfrey v. Lames, 1 Wall., 
324). This being exactly what he did by filing his second 
application, and thus dividing the invention, how can such 
proceedings be now considered as a mistake, much less a 
mistake fatal to his second patent? 

In another view, if Graham’s first application had been 
granted without any change, or withdrawal of parts of the 
invention, it is clear that the patent thus issued could have 
been reissued in divisions, in such a way as to secure the 
respective invention by separate reissue patents, exactly as 
they are now secured by separate originals. But, as Acting 
Commissioner Spear once said: 

“The question of division in the matter of reissue is just the same as in 
the matter of an original application.” 

kx parte Heginbotham, Dec. Com., 1875, 94. 

If this division, then, would have been proper in a re- 
issue application after the first patent was granted, it tollows, 
necessarily, that it was equally proper before, in the origi- 
nal proceedings. 

If authorities be considered necessary, the following will 
certainly suffice to show that the action of the Office in 
granting both patents was proper and according to the 
regular practice in such cases. 

A decision of this court on this question, exactly in 
point, is that in Suffolk Company v. Hayden (3 Wall., 315). 


It appeared in that case that Hayden applied for a patent in 
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December, 1854, for an improvement in Cotton Cleaners. 
While this application was pending he filed another appli- 
ci tion for another 4mprovement, on which a patent issued 
March 17, 1857. The first application still remaining in 
the Office, a new application for the same improvement was 
filed in June, 1857, on which a patent issued December 1, 
1857. Subsequently, the original application of December, 
1854, was taken up, and a patent issued on it in September, 
1860. 

Hayden sued the Suffolk Manufacturing Company for 
infringement of the patent of December 1, 1857. On the 
trial before Judge Sprague the defendant's counsel asked 
the court to rule that the patent was void, because the im- 
provements’ which were described and claimed in it were 
described, but not claimed, in the prior patent of March; 
but the court, holding a. contrary doctrine, refused to so 
rule. 

The question being again urged on appeal, was thus dis- 
posed of by this court (pp. 318-19), Mr. Justice Nelson 
delivering the opinion: 

‘** The first point of the plaintiff in error is, that the description in the 
patent of March, of the improvement patented the December following, 
and on which the present suit is brought, and omission to claim it on such 
earlier patent, operated as an abandonment, or dedication of it to the pub- 
lic, and that for this reason the subsequent patent of 1st December was 
void. But the answer to this ground of defense is, that it appeared that 
Hayden, the patentee, had pending before the Commissioner of Patents an 
application for this same improvement af ‘he time he described it in the 
specification of the 17th March, which was doubtless the reason for not 
claiming it in this patent. The description in no sense affected this appli- 
cation thus pending before the Commissioner, and while it remained before 
him, repelled any inference of abandenment or dedication from the omis- 
sion to again claim it. 

“ This origina] application before the Commissioner for a patent, among 
other things, for an improvement in the screen of the long trunk not hav- 
ing been acted upon by that ofhcer, a new application was made by Hayden 
separately, for this improvement, and which resulted in the patent of Ist 


December, 1857, on which the present suit is brought. 
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“We do not perceive any objection to this proceeding. It simplified the 
application and disembarrassed it from its connection with other improve- 
ments claimed ; and doubtless hastened the granting of the patent. The 
Office, however, subsequently acted upon this original application, and on 
the 11th September, 1860, granted a patent to the plaintifi, and, as is alleged, 
for the same improvement embraced in the patent of the 1st December, 
1857, the one in question. 

And it is insisted that, for this reason, this prior patent for the same im- 
provement is void. This is obviously a misapprehension. The last, not 


the first, is void. 


This decision in the Hayden case has been thus. digested 
by Mr. Bump, in his recent work on Patents, p. 212: 


“If an application is pending for a patent for several improvements, a 
new application may be made for a patent for one of them, for it simplifies 
the applicaticn and disembarrasses it from its connection with other im- 
provements claimed.” 

In Senger v. Braunsdorf, 7 Blatch., §35, one of the Singer 
sewing machine cases, Judge Blatchford said : 

‘‘It is also set up as a defense that some or all of the improvements 
covered by the patent sued on were described and represented, though not 
claimed, in a patent granted to Singer, August 12th, 1851, and in a reissue 
thereof, granted to him October 3d, 1854, and in a patent granted to him 
April 13th, 1852. 

“It is a sufficient answer to this defense to say, that it is disposed of by 
the determination already arrived at, that the application made by Singer 
in December, 1854, remained in force, as a continuing application, until 
the granting of the patent in 1856, and that the patent is to be regarded as 
having been issued on that application. Such determination is as applicable 
to the defense thus raised, as to the defense of constructive abandonment, 
A patent is never invalidated by the fact that the invention claimed in it 
was described, but not claimed, ina patent granted subsequently to the 
making of the application for the patent secondly issued, but before it was 
granted.” 

In speaking of this 1867 patent, Judge Drummond (Rec- 
ord, 49) said: 

“It was not a proper case for reissue. There was no defective or insuf- 
ficient specification. The inventor had not claimed more than he had a 
right to claim as new. The case as it is put is one where there was the de- 
scription of an invention which was not claimed, the claims in controversy 


here having been withdrawn, and where we must assume that the person was 
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entitled toa patent, inasmuch as the Office subsequently granted him a patent 
for the invention described. On general principles we think that where a 
person has, within the meaning of the patent law, made an invention which 
he has described in specifications, including other matters of invention for 
which last a patent has been issued, that he should not be precluded for 
that reason alone from applying for and obtaining a patent for that which 
was not claimed in the first patent. 

- The object of the patent law Was to protect a party who made an in- 
vention which was useful, provided he complied with the terms of the law 
and a patent issued for the invention, and unless there is something in the 
law which declares a patent issued under such circumstances to be invalid, 
it is the duty of the courts to sustain a patent for an invention thus made. 
It is to be borne in mind that the application for the second patent, that of 
1868, the one in controversy here, was made while that for the previous 
patent was pending and before the prior patent had been issued. There 
was thus pending before the Patent Office two applications at the same 
time where the claims were different, and we understand it to be in accor- 
dance with the practice of the Patent Office to allow applications to be 
made at the same time, by the same party, for different parts of the same 


machine.” 
To the same general effect is Judge McKennan’s decision 
in McMillin v. Rees (5 Banning & A., 269). 


For the reasons, therefore, that the 1867 patent does not 
claim it, or attempt to claim it, could never have been re- 
wssued to cover it, was zssued while the application for the 
patent in suit was pexding, was issued in accordance with 
the practice of the Patent Office, and conflicts with wo estad- 
lished principle of patent law, we submit that it wholly fails 


as a defense to this suit. 


THE QUESTION OF PRIOR USE AND SALES. 


As before stated, Graham was, at the time of making his 
invention, very poor. He had no facilities for manufactur- 
ing, or giving his machines proper experimental tests. He 
did not own a farm on which they could be operated, nor a 
team of horses to experiment with. (Record, 112.) Hence, 
it was necessary for him to enlist the interest and assistance 


of others, both in manufacturing and testing his machines. 
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In fact, this was indispensable, and, to test his machines, he 
must have the active co-operation of farmers. 

As is well known, the harvest season is short, and is one 
of the greatest activity among farmers. In spite of the most 
vigorous efforts, it often happens that large losses occur 
through unfavorable weather, or inability to harvest the 
grain in season. In addition to these considerations, which 
would make farmers reluctant to try an unknown machine, 
Graham and his machine were both without reputation or 
strong financial backing. It is not difficult, therefore, to be- 
lieve Graham's statement (Record, 112) that it was nec- 
essary to offer special inducements in order to get farmers 
to risk their time, and possibly jeopardize their crops, in giv- 
ing his machine proper trials in the practical work of the 
harvest field, The strongest inducement that he could 
offer to farmers would naturally be to offer them the _priv- 
ilege of purchasing his machines, if they proved successful, 
at a greatly reduced figure, In other words, he had to offer 
to put the machines out ontrial, with the agreement that 
they were to be returned, or made perfect, and that there 
were to be no sales until the machines were perfected. 

The 1863 machines all proved failures as soon as put into 
practical work in the harvest field or shortly afterward. 
Some of them were returned almost immediately, and others 
at the convenience of the parties. (Record, 110). Graham 
says that “the machines were anything but a success; they 
were a failure.” The only one used to any extent was the 
machine taken out to Mr. Dooley’s farm, which appears to 
have been run, after a fashion, for several weeks; and which, 
for some reason not explained, was never returned. The 
evidence, however, shows conclusively that in no sense 
was it a practical or successful machine. In speaking of it, 
Graham (Record, 110) says that he “experimented then for 
some time—don't know just how long—applied different 


devices to the machine on the farm of Mr. Dooley.” 
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Mr. Dooley (Record, 320-1) was examined in reference to 
this machine, and says: “I would not be positive” that it 
was bought in the year 1863. He says that he was to pay 
Graham “I think one hundred and twenty-five dollars, to 
the best of my recollection, when perfect.” He paid 
seventy or eighty dollars, and Mr. Graham, the next year, 
gave him another machine to take the place of this first 
one, 

When he was asked as to how the machine worked in 
1863, he said: ‘Well, we had to have a team on the road 
about all the time for repairs ; when it kept together it done 
well.”” (Record, 321.) The second machine seems to have 
proved a worse failure than the first, and with both of these 
Graham machines on his farm he went and bought a Ball 
machine at an expense of $165. (Record, 327). 

Mr. Dooley, being asked whether he considered the first 
machine a successful one in the actual ordinary work of the 
harvest field, replied: “I think if it could keep itself to- 
gether it would do very well—that is, not continually break- 
ing and bursting.”” (Record, 324). He says it was repaired 
“very often.” 

The evidence shows that none of the machines proved 
really successful until the harvest of 1865. 

It would have been strange indeed if Mr. Graham, with- 
out ever having built a mowing machine, without ever hav- 
ing had any experience in building them, without having 
means, tools, factories and facilities for building them, had 
made his 1863 and 1864 machines operative, practical and 
successful machines. It was natural, and we may say 
inevitable, that his first efforts should have been attended 
with failure and loss. The defendants themselves, in 1866, 
began to build a new kind of mowing machine, and 
Mr. Hanna, who, tested it, testifies that “the machine 
was a noted failure.” (Record, 312). The defendants at 


that time had had a great many years’ experience in build- 
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ing reaping and mowing machines ; they had large factories, 
special machinery and unlimited means; they had skilled 
mechanics and inventors in their employ, from whose 
knowledge and suggestions they could draw; they had, in 
short, everything that favored the production of a successful 
machine; and yet the evidence is that their new machine 
was a “noted failure.” Under these circumstances, it hardly 
lies in their mouths to insist that Graham's first machines 
were and must have been a complete success, and so oper- 
ative and practical as to require no trials or experiments. 
The idea is preposterous! 

Dooley says that he paid seventy-five or eighty dollars 
for doth of his machines, the money being paid sometime 
after the first was used, and after the parties had agreed that 
it should be made perfect, or replaced by a new and perfect 
one. Minsky says that he paid for his machine after using 
it the first season, but is not clear when he got it or paid for 
it. (Record, 329-331). It is certain, however, that he did 
not get it before 1864, and probably that he did not pay for 
it before 1865. Stearns says that he paid Cleveland for his 
machine before taking it out in the summer of 1864. But 
this machine, proving a failure, was returned pursuant to 
agreement, within three or four weeks, and he then received 
all of the money back except twenty dollars. 

It should be added, that in all of these cases the money 
was paid to other parties than Graham, and without his 
knowledge; and also that it was distinctly understood that 
Graham had applied, or intended to apply, for a patent for 
his improvements. 

It will probably be insisted by appellants, as it was in the 
court below, that this was a sufficient public use and sale of 
the invention to invalidate the patent, under the sixth, 
seventh and fifteenth Sections of the Act of 1836, and 


seventh Section of the Act of 1839. There are several an- 
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swers to this position, any one.of which is sufficient to show 
its fallacy. 

In the first place, the machines were me: rely put out on 
trial, or possible sale on trial, under the circumstances 
stated. Graham says, and he is not disputed, that this 
course was mecessary in order to secure facilities for giving 
his machines full and proper tests in practical work. And 
actual practical work in the harvest field was the only way 
to demonstrate whether they were capable of successful 
operation. But whether necessary or not, ¢¢ wes certainly a 
very proper course, inasmuch as it subjected the machines 
to thorough practical trials,and thus secured the public 
against imposition by the patent being for a crude and im- 
perfect invention. 

As already said, it was competent for Graham to employ 
all necessary help in festiug as well as in manufacturing his 
machines; and, being without money, it was competent 


for him to sell his machines, or even to give them away, if 
necessary, in order to get his invention fully and practically 
tested in the ordinary work of the harvest field. That his 
arrangement with farmers was made in good faith, and 
for the purpose of experiment, is shown by the fact that 
Mr. Dooley got both of his machines for seventy-five or 
eighty dollars—that is, if the transaction be considered a 
sale, the two cost less than half the ordinary price of a single 
machine. 

In any view, it is:insisted that the so-called sales can only 
have effect as grounds of defense from the time they were 
consummated or became absolute. Hence, if allowed any 
weight, it will become important to determine just when they 
actually occurred, for, at most, they were merely conditional 


at first, and consummated afterwards by payment of the 


money. In case of “sale or return, 
“The sale becomes absolute, and the property passes only after a reason- 
able time has elapsed, without the return of the goods. ‘In sales on trials’ 


30 BRIEF AND ARGUMENT FOR APPELLEE. 


the mere failure to return the goods within the time specified for trial 


makes the sale absolute, but the buyer is entitled to the full time 


agreed on for trial, as he is at liberty to change his mind during the 


whole term.” Benjamin on Sales, Sec. 595. 
The following language of Judge Shepley, in Venry v. F. 


S. Stove Co., 2 Banning & A., 222, would seem to be directly 
, Pan ’ . 


in point on this question: 


“There is one case only of a sale clearly proved before February 14, 1855, 
(the time the two years began to run), and no evidence tending to show 
more than two or three sales before that time, and all of them accompanied 
with a notice of an intention to apply for a patent, and all of these during 
the time when he was experimenting upon, and before he had perfected his 
invention, and attained sufficient perfection in the castings to satisfy him 
that his invention was practically successful. As in most, if not in all of ¢ 
these instances, the stoves were delivered on trial, to be returned if the 
invention did not work satisfactorily, they are to be regarded rather in the 
light of such practical tests as the law permits an inventor to make, 
than as such public sales as would tend to show abandonment or mis- 
lead the public into a belief that the inventor had made a dedication 
to the public.” 

[he law is well settled that this class of inventions, 
not to speak of others, may be experimented with in public ; 
and it has been repeatedly held that two or three years is a 
very reasonable time in which to complete an invention of 
this kind. Wheeler v. Russel, Dec. Com., 1872, 32; Atréy 
v. Fohnson, \bid, 88. 

‘Where a party practices his invention himself for the purpose of experi- 
ment or completion before he takes out a patent, the inference that he 
intends to surrender his invention to the public does not arise, and, conse- 
quently, a dedication cannot be proved by evidence that shows only 
experimental practice by the inventor, whether in public or in private. 

Indeed, it may be stated, as a general test in cases of supposed dedication, 
through the using, exercising or practicing the invention by the patentee 
himself previous to his application for a patent, that whenever the evidence 
stops short of proving such a use, exercise or practice for the purpose of 
gain, a public use will not be proved.” Curtis on Patents. 389. 
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In Litzabeth v. Pavement Company, 97 U.S., 134, it ap- 
peared that Nicholson, the inventor, had put down about 


seventy-five feet of his pavement in a public highway, and 


THE QUESTION OF PRIOR USE AND SALES. 31 


permitted the same to be used constantly for six years be- 


fore applying for a patent. It was urged in defense that 


this was a sufficient public use to invalidate the patent 


involved in that suit; but this court held otherwise, on the 


ground that the use was experimental. In the course 


of the opinion, delivered by Mr. Justice Bradley, the court 


said: 


“Can it be said that the invention was in public use? The use of an 


invention by the inventor himself,.or of any other person under his direction, 


by way of experiment, and in order to bring the invention to perfection, has 


never been regarded as such a use. Curtis Patents, Sect. 381; SAaw v. 


Cooper, 7 Pet. 202. 


‘Now, the nature of a street pavement is such that it cannot be 


experimented upon satisfactorily except on a highway which is always 


~ 


- public. 


“When the subject of invention is a machine, it may be tested and tried 


in a building, either with or without closed doors. In either case, such use 


, 


is not a public use within the meaning of the statute, so long as the inventor 


is engaged, in good faith, in testing its operation. He may see cause to 


alter it and improve it, or not. His experiments will reveal the fact 


whether any and what alterations may be necessary. If durability is one of 
the qualities to be attained, a long period, perhaps years, may be necessary 
to enable the inventor to discover whether his purpose is accomplished. 
And though during all that period he may not find that any changes are 
necessary, yet he may be justly said to be using his machine only by way of 
experiment; and no one would say that such a use, pursued with a dona Ade 
intent of testing the qualities of the machine, would be a public use within 
the meaning of the statute. So long as he does not voluntarily allow others 
‘ to make it and use it, and so long as it is not on sale for general use, 
he keeps the invention under his own control, and does not lose his title 
to a patent. 

“It would not be necessary in such a case that the machine should be 
put up and used only in the inventor’s own shop or premises. He may have 
it put up and used in the premises of another, and the use may inure to the 
bencfit of the owner of the establishment. Still, if used under the sur- 
veillance of the inventor and for the purpose of enabling him to test the 
machine and ascertain whether it will answer the purpose intended, and 
make such alterations and improvements as experience demonstrates to be 
necessary, it will still be a mere experimenta] use, and not a public use, 
within the meaning of the statute, 

“Whilst the supposed machine is in such experimental use, the public 


may be incidentally deriving a benefit from it. If it be a grist millora 
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carding-machine, customers from the surrounding country may enjoy the 
use of it by having their grain made into flour, or their wool into rolls, 
and still it will not be in public use, within the meaning of the law. 

“It is sometimes said that an inventor acquires an undue advantage over 
the public by delaying to take out a patent, inasmuch as he thereby 
preserves the monopoly to himself for a longer period than is allowed by 
the policy of the law; but this cannot be said with justice when the delay 
is occasioned by a dona fide effort to bring his invention to perfection, or to 
ascertain whether it will answer the purpose intended. His monopoly only 
continues for the allotted period in any event; and it is to the interest of 
the public, as well as himself, that the invention should be perfect and 
properly tested before a patent is granted for it. Any attempt to use it 
for a proht, and not by way of experiment, for a longer period than two 
years before the application, would deprive the inventor of his right toa 


patent.” 
The operations of 1863 also fall very clearly within the 
rule of Coffin v. Ogden (18 Wall., 124), namely: 


“The invention or discovery relied upon as a defense must have been 
complete and capable of producing the result sought to be accomplished ; 
and this must be shown by the defendant. The burden of proof rests upon 
him, and every reasonable doubt should be resolved against him. If the 
thing were embryotic or inchoate; if it rested in speculation or experiment; 
if the process pursued for its development had failed to reach the point of 
consummation, it cannot avail to defeat a patent founded upon a discovery 
or invention which was completed, while in the other case there was only 
progress, however near that progress may have approximated to the end in 


view. The law requires not conjecture, but certainty.” 


In this case Judges Drummond and Dyer (Record, 48) 
said : 


“It is manifest that the only machine made in 1863 which is distinctly 
proved to have been sold was delivered on trial and warranted, and should 
be regarded rather in the light of the use of the invention for such practical 
tests as the law permits an inventor to make, than as such a public sale or 
use as is contemplated by the statute. At that stage of the inventor's work 
his invention was largely in experiment and trial. It could only be tested 
by practical use in the field, and it was essential that it should be so tested 
by farmers on their farms. The inventor was then struggling, as inventors 
often do, to establish the success of his invention. It was necessary that 
thorough experimental tests should be made, and that he should have the 
assistance of others in making them, and it was manifest, we think, that 


the machines of 1863 were not yet so perfected as to be practical machines, 


. 
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capable of successful work. In the light of all the testimony, we conclude that 
what was done by the patentee with reference to the use of the machine in 
1863 was intended by him, and was in fact, for the purpose of experiment, and 
as a test of the machines with a view to their perfection. This part of the 
defense rests upon a claim of forfeiture of rights secured by the patent. To 
justify the court in sustaining it the proofs should be clear and satisfactory; 
the right of the infringer to invalidate the patent for this cause should be 
undoubted, and in view of these considerations, we think the patent 
should be held valid against this objection.” 

In another view, the character of Graham's experiments 
is wholly immaterial ; for even if it be conceded that, in the 
strongest sense, the invention was in public use and on sale 
from the time of his first operations, ‘still this was less than 
two years before his application should be considered as 
filed, and so could not invalidate the patent now in suit. 
This presents the question as to how far back the complain- 
ant is entitled to protection. 

As already explained, there was never any delay on 
Graham's part, or on the part of his solicitors, of which he 
had any knowledge, in filing or prosecuting his applications. 
This being the case, his two applications must be consid- 
ered as a part or continuation of the same proceeding, so 
that, on this question, ‘the complainant is entitled to the 
same protection as if the patent sued on had been issued on 
the first application. And the circumstances are such that, 
if necessary for the complainant's protection, the first appli- 
cation should be considered as filed at the time it was placed 
in the hands of Munn & Co., the first of 1864. 

Smith v. Goodyear Company, 93 U. S., 500. 
Godfrey v. Eames, t Wall., 317. 

Singer v. Braunsdorf, 7 Blatch., 521. 

Bell vy. Daniels, 1 Fish., 377. 

Howe v. Newton, 2 Fish., 532. 

Blandy v. Griffith, 3 Fish., 616. 

Fones v. Sewall, 6 Fish., 364. 

Goodyear Company v. Willis, 7 OQ. G., 45. 

Henry v. F. S. Stove Company, 2 Banning & A., 2 


S) 
+ 


34 BRIEF AND ARGUMENT FOR APPELLEE. 


Birdsell v. McDonald, 6 ©. G., 682. 
Case v. Hastings, 7 O. G., 558. 
Ex parte Howes, Dec. Com., 1872, 42. 
The law on this subject is thus stated by Mr. Justice 


Strong 


g, inthe first of the above cases, Smith v. Goodyear Co.: 

“The remaining defenses to the bill rest, mainly, on the assumption 
that the new petition presented to the Patent Office in 1864 cannot be re- 
garded as a continuation of the application made for a patent on the t2th 
of April, 1855. But this cannot be conceded. The history of the applica- 
tion, as we have given it, forbids such an assumption. No act of Cum- 
mings’ amounted to a withdrawal of his first petition, or to an acquiescence 
in its rejection. It is true hg filed a second petition in 1864, but he accom. 
panied it with substantially the specification that remained in the Office, 
and with the same drawings, It was a mode of procuring another consid- 
eration of his rejected claim, and the Commissioner regarded it as such. 
The Act of March 2, 1861, gave him authority thus to regard it. He re- 
plied to the application that his claim was embraced in an application 
filed by him in 1855, and rejected for want of novelty, admitted that it had 
been improperly rejected, and suggested an amendment to make it corres- 
pond with his former amended claim. It is impossible, in view of these 
facts, to regard the effort to obtain a new patent in 1864 as a new and inde- 
pendent application, disconnected from the application made in 1855. It 
is but one stage in a continuous effort. 

‘*In Godfrey v. Eames (1 Wall., 317), the first application was actually 
withdrawn, and a,new petition was presented at the time of the withdrawal 
with a different description of the invention, but as the thing patented 
under the second might have been engrafted as an amendment of the first, 
it was ruled that al] the proceedings constituced one application. This court 
said: ‘Ifa party choose to withdraw his application for a patent and pay 
the forfeit, intending at the time of such withdrawal to file a new petition, 
and he accordingly does so, the two petitions are to be considered parts of 
the same transaction, and both as constituting one continuous application. 
We are not aware that filing a second petition for a patent, after the first 
has been rejected, has ever been regarded as severing the second applica- 
tion from the first, and depriving the applicant of any advantage he would 
have enjoyed had the patent been granted without a renewal of the applica- 
tion. The contrary was decided by the Circuit Court for the Southern 
District of Ohio, in Bell v. Daniels (1 Fisher, 372), and Blamdy v. Griffith 
(3 Ib., 609); and these decisions are founded in justice and sound reason. 

“Tf, then, as we think it must be held, the proceeding to obtain the 
patent was a continuous one from 1855 until it was granted; if the applica- 


tion of 1855 is not severable from the proceedings of 1864, there is no 
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foundation whatever for the allegation that the invention was abandoned 
to the public, and that it was in public use or on sale for more than two 
years before the inventor's application. The first use of it proved, by any 
other than Dr. Cummings, was in 1859, and there is no evidence that this 
was with his consent. And the proof respecting his health and pecun- 
iary condition, together with his constant efforts to obtain the necessary 
means to prosecute his right, rebuts all presumption that he ever aban- 
doned, actually or constructively, either his invention or his application for 
a patent, That he never intended an abandonment of his invention Is per- 
fectly clear, and it was not his fault that granting the patent was so long 
delayed 

In Henry v. Stove Company (2 Banning & A., 223) a sec- 
ond application was presented nearly two years after the 
first was filed, and a year and nine months after it was 
rejected. Judge Shepley, considering this question, said: 


“Under such circumstances the date of his application for a patent is 
to be considered to be the date of his first application which was rejected, 
and not the date of this renewed application which was granted and on 
which the letters issued.: (Godfrey v. Eames, 1 Wall., 317). To the same 
efiect is a decision by Mr. Justice Clifford in this Circuit ( Fomes v. Sewall, 
3 Official Gazette, 630); and it has frequently been held that the date of 
filing the application on which the patent is granted is not the date from 
which the time of use or sales is to be reckoned, but that the time is to re- 
late back to the date of avy application. 

‘To defeat the patent on the ground of a public use and sale more than 
two years prior to the application of Dodge for a patent, such public 
use and sale must be proved more than two years prior to his first and re- 
jected application. That application was formally filed February 14, 1857, 
and for the purposes of this case, that may be taken as the date from which 
the time of the two years prior use and sale is to be reckoned. Although 
to save a forfeiture it might, if necessary, be just to give him the benefit of 
the informal application made to the Commissioner when he transmitted 
his model, December 27, 1856, the day after the date of his oath to the 
application, signed and sworn to on the 26th. 

‘In Birdsell v. McDonald (6 Official Gazette, 682), the court were of 
the opinion that the placing, by an inventor, of his model and application 
and fee in the hands of a solicitor within two years after public use was 
sufficient to prevent forfeiture, although the solicitor negligently omitted 
to file it until after two years 

The fact of a public use or sale more than two years prior to the appli- 
cation, when clearly proved, is fatal to the patent. But the objection rests 


upon the principle of forfeiture, and is not to be so favorably regarded as 
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to dispense with the necessity of strict proof. Public use in good faith for 
experimental purposes, while the inventor is perfecting his invention, and 
for a reasonable period, even before the beginning of the two years of limi- 


tation cannot affect the rights of the inventor.” 


The language held by Justice Swayne in Sirdsell v. 
McDonald (6 O. G., 682), to which Judge Shepley thus re- 
ferred, is as follows: 


‘* There is no foundation for the objection that the invention was aban- 
doned to the public. The measures taken by the complainant to procure a 
patent, and its subsequent issue, areconclusive against the proposition. It 
is true the application was not filed in the Patent Office until the 3d of 
February, 1858, more than two years after it was swornto; but the delay 
was owing to the remissness of the agents to whom the business of procur- 
ing the patent was confided. They had the application, the model, and 
the requisite funds in their hands during all the intervening time. 

“The complainant was ignorant of their neglect, and should not be held 
responsible for the delay that occurred. He sold no machine prior to two 
years before the filing of the application. He used the one first made pub- 
licly, but to what extent and under what circumstances is not clearly 
shown by the evidence. It is shown that the use, whether more or less, 
was tentative, and that, by the light of experience thus acquired, he made 
the subsequent and better ones. Public use in good faith for experimental 
purposes and for a reasonable period, even before the beginning of the two 
years of limitation, cannot affect the rights of the inventor. The objection 
rests upon the principle of forfeiture, and is not to be favorably regarded. 


Every reasonable doubt should be resolved against it.” 


In Case v. Hasting (7 ©. G.,558) Commissioner Thacher, 
considering the effect of a solicitor’s delay in filing an ap- 
plication, said : 


“Case employed a patent solicitor to prepare and prosecute an application 
for letters patent, putting into his hands the necessary models and papers, 
and paying him the fees required. It appears, however, that the solicitor 
cheated his client. He never filed the application, although he represented 
to Case that he had done so, and put him off from time to time with state- 
ments that the application was delayed in the Patent Office. Under these 
circumstances and in view of the decision in the case of Russell & Erwin 
Manufacturing Company v. Mallory (5 Fisher, 632), I do not think the 
delay of Case can be held to work either forfeiture or abandonment of the 


invention.” 


oY 
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In the court below, Judges Drummond and Dyer, in con- 
sidering this part- of the case, said : 


“It is claimed by the plaintiff that under this state of facts, the applica- 
tion for the patent embracing this invention for the purpose of fixing the 
time when the two years should begin to run, should be considered as 
having been made on the 25th of February, 1864, when the patentee’s 
first application was put in charge of his solicitors; or, if that be not so, 
that it should be considered as made when that application was filed in the 
Patent Office, on the 2nd of December, 1865; so that the two years 
would embrace the years 1864 and 1865. On the other hand, it is contended 
by the defendants that the two years began to run on the 11th of February, 
1865, because the second application, upon which the present patent was 
issued, was filed on the 11th of February, 1867, and that the connection be- 
tween the first and second applications was effectually broken, under the 
circumstances, so that the two applications could not be considered one 
continuous proceeding. 

“The rule is well understood, that if an invention has been in public use 
or on sale with the knowledge and consent of the inventor, more than two 
years before his application for a patent, it would render the patent invalid; 
but it is clear that in order to determine whether the case is within the rule 
we must consider whether the particular devices which the inventor claims 
to have invented were perfect, so that they embody a complete invention. 
We have some doubts, even upon the theory that the two applications 
should be considered as parts of one and the same proceeding, whether the 
patentee’s first application can be regarded as made within the meaning of 
the law, at the time it was placed in the hands of his solicitors, in February, 
1864; but we think, under the circumstances which attended the efforts of 
the patentee to obtain a patent, together with the connection which the 
second application seems to have with the first, that for the purpose of fixing 
the time when the two years began to run, the second application should be 
treated as a continuation of the first, and that both are part of one 
proceeding. 

“In this respect this case is not wholly uplike that of Smith v. Goodyear 
Dental Vulcanite Co. (93 U.S. 500), where the court held that the effort to 
obtain a new patent in 1864 ought not to be regarded as disconnected from 
the original application made in 1855, and that it was but one stage in a 
continuous effort. It is true in this case, unlike that, a patent was granted 
on the first application covering the claims which were not rejected, and 
the patent in suit was granted on the second application; but the subject 
matter of the second application was embraced in the first, and the 
invention now in controversy was described in the specifications and the 
drawings which constituted part of the first application, and we think 


it may be said that the continuity of the proceeding which originated 
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in the first application was not broken up to the time when the patent for 
the invention in suit was granted in 1868. See also Alandy v. Griffiths, 3 
Fish., 616. 

“In view, therefore. of the circumstances under which Graham made his 
second application and withdrew from the first the claims covering the in- 
vention now in suit, we cannot say that the proceeding should be severed 
so as to make the two years date back from the 11th of February, 1567; 
and we think that the two years within which the invention could be sold 
and publicly used without invalidating the patent, began to run on the 2nd 
of December, 1863, which was two years prior to the filing of the first apphi- 
cation.” (Record, 47-8). 

In view of all these considerations, we submit and insist 
that the defense that the Graham invention was on sale or 
used more than two years before his application for a pat- 
ent, must fail, for the reasons: 1. That his machines, as 
constructed and operated in the years 1863 and 1864, had 
not reached such a stage of completion as to make them 
practically operative machines in actual work. 2. That 
the use to which they were subjected was merely experi- 
mental, and for the purpose of thoroughly and practically 
testing them, and that the so-called sale to Dooley was made 
for the purpose of securing a practical trial of the machine— 
was not consummated in 1863, and payment, in part, only 
made upon an agreement to furnish him a second or per- 
fected machine. 3. That the application which resulted in 
the patent in suit is to be regarded as a continuation of the 
original application, filed December 2, 1865, instead of as a 
separate and independent proceeding; and, 4. That the 
original application itself should be considered, if necessary, 
for the purpose of avoiding a forfeiture or abandonment, 
which the courts never favor, as filed at the time Mr. 
Graham swore to the papers in February, 1864, and placed 
them, with the government and solicitor’s fees, in the hands 
of Munn & Co. to be filed. 


THE HAINES PATENT. 
The patent to Jonathan Haines, of September 4, 1855, 


(Record, 347),is admitted by defendant’s expert to have “no 
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rocking motion to its finger-bar forward and_ back.” 
(Record, 295). It cannot, therefore, anticipate the Graham 
patent. Moreover, the machine shown in this patent has no 
vibratable link, swivel joints or means for permitting the 
finger-bar to rock forward and backward, nor is the pitman 
rod provided with any means to enable it to turn, which 
must be the case if the finger-beam is intended to rock. The 
finger-bar, as described in the patent (Record, 349), “is 
composed of two pieces, H, I, united together by bolts 
passing through a lap of their adjoining ends.” This makes a 
solid, rigid connection from one end of the finger-bar to the 
other, extending clear across the frame. There is no inner 
pivoted shoe, no vibratable link, no swivel joints M or M’. 
The finger-bar cannot be raised or lowered at esther end, or 
at any other given point; unless the whole bar be also raised 
or lowered. In fact, the finger-beam cannot even be folded 
for transportation. The Haines patent belongs to the class 
of stiff or rigid barred machines, while the Graham patent 
belongs to the class of Ainged or folding barred machines. 
If the Haines machine be used on rough or uneven ground, 
it must necessarily cut a very uneven stubble, and otherwise 
do unsatisfactory work. If the machine be required, for 
instance, to run along the side of a hill, where the ground is 
six inches lower at the outer end of the finger-bar than next 
to the wheels; the stubble at the outer end must, of course, 
be six inches higher than at the inner end of the bar. In 
the Graham machine, on the other hand, the outer end 
would follow the ground and cut as closely as at the inner 


end. 


THE DOLPH PATENT. 


The patent to George C. Dolph, of September 8, 1857, 
(Record, 350) is for an improvement on the Ball machine of 


June 11, 1856. Its drag bar, I, has no swivel connection 
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with the finger-beam. The specification itself says (Record, 
351): “One end of the brace-bar, I, [the draft-bar] is firmly 
attached to the cutter-bar, and the other end to a wrist at 
J.” It speaks of tipping the finger-bar and cutters by rais- 
ing the front end of the draft-bar. This draft-bar, which the 
specification calls the “brace-bar I,” passes under, and 
carries the shoe so that it cannot glide along directly over 
the ground. As_the shoe rests on the drag-bar, it cannot 
follow the undulations of the ground. The points of the 
guards cannot fall below the level, nor automatically con- 
form to the surface of the ground. Nor does the Dolph 
patent contain the mechanism of the Graham patent. It has 
neither of the swivel joints M and M’, nor the aim / of the 
second claim. The link C, which takes the place of the 
Graham vibratable link, is so hinged to the machine that it 
cannot turn to permit a backward and forward rocking of 
the finger-beam. The joint, where it is connected to the 
machine, has but one axis, and that parallel to the frame 
and transverse to the cutting-bar, which would necessarily 
prevent the rocking of the finger-bar. Nor is its pitman 
rod arranged to turn to accommodate itself to changes of 
position in the finger-bar, which shows that no such rocking 
as that of the Graham patent was contemplated. It belongs 
to the class of zon-rocking finger-bar machines, while the 
Graham patent belongs to the class of rocking bars. 

Defendant’s expert, Mr. Powers, in speaking of this Dolph 
patent, said: 

‘** The hinges or connections of the draft-rod and vibratable link are not 
swivel or free joints. ‘The finger-bar could clearly be raised or lowered at 
either end, and could be elevated or depressed slightly in front by means of 


an up and down motion of the draft-rod in front, but the finger-bar could 


not have had a very material amount of rocking motion.” (Record, 295.) 
In Graham v. Gammon (3 Banning & A., 10), Judge Blod- 
gett, after considering several patents, said : 


“In the Dolph patent it is equally difficult to find any mechanism which 


+ 


THE AULTMAN & CO. PATENTS. 4! 


was intended to secure the peculiar motions which | find in the patent to 


Graham.” 


THE AULTMAN & CO. PATENTS. 

The patents to C. Aultman & Co., assignees of Lewis 
Miller (Record, 351-358), of which the original was issued 
May 4, 1858, and the reissue July I9, 1859, were also be- 
fore the ‘court in the case of Graham v. Gammon (Record, 
305), but as they were not specially urged at the hearing 
they were not mentioned or referred to in the opinion. 
These patents do not provide for any rocking motion of 
the finger-bar whatever. The only movement of the finger- 
beam mentioned in them is that “it may be raised up, 
folded over, and rested upon the main frame, for facility of 
transportation. " (Record, 352.) The Miller patents do not 
contain either of Graham's swivel joints M or M’, nor any 
swivel in the pitman rod, to permit the rocking of the finger- 
beam, nor any arm to enable the driver to raise or lower 
the guards. They belong to the class of zon-rocking finger- 
bars. They say not a word about rocking the finger-beam, 
and no rocking motion could possibly take place with the 
connections shown and described. 

Defendant's expert, Mr. Powers, in speaking of the orig- 
inal of these Miller patents, says that “it does not appear 
to have possessed any torsional or rocking function.” (Rec- 
ord, 295.) 

In Graham v. Geneva Lake Co. (11 Fed. Rep., 144), Judge 
Dyer said: 

“The Aultman patents, the last of which was a reissue, do not antici- 
pate the Graham invention, because they do not, I think, provide for any 
rocking motion. They only provide for a movement by which the finger- 
bar may be raised and lowered at either end, or folded over for transporta- 


tion; and I cannot from the specifications and drawings find that they con- 


tain the Graham swivel joints, or the arm for rocking the finger-bar.” 
THE STETSON & MAYNARD PATENT. 


It is not claimed by defendant’s expert that the Stetson 


and Maynard patent of May 17, 1859, (Record 356) con- 
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tains the combinations of the claims in suit. On the con- 
trary, Mr. Powers says that it “does not show a connec- 
tion free and independent from the frame of the finger-bar, 
the supports of the finger-bar being attached directly to the 
rear of the frame.” (Record, 305-6.) The fact is, this patent 
does not have any draft-rod, vibratable link or swivel 
joints. Its finger-bar is so attached that it cannot be 
raised or lowered, except with the frame, and _ the 
frame is affected with every motion of the shoe or finger- 
bar. In no sense does it embody the elements of the Gra- 
ham combinations. 

The complainant's expert, Mr. Lotz, in speaking of the 
Stetson & Maynard patent, said: 

“In this patent the sickle-bar is riveted to the end of the shaft, which 
shaft is journalled in boxes, rigidly secured to the rear of the main frame. 
No draft-bar, no vibratabie link, and no swivel joint M and M’ are described 


or shown. The sickle bar, for its rising and falling, is dependent upon the 


frame.” (Record, 73.} 
THE ZUG PATENT. 


The machine shown in the patent to David Zug, Oct. 4, 
1859, (Record 362) does not have either of Graham's swivel 
joints M and M’, and is very different, both in its move- 
ments and mechanism from the combinations in contro- 
versy. The link corresponding to Graham’s vibratable link 
is bolted between two ears, at 16, the bolt being parallel 
with the frame and transverse to the longitudinal axis of 
the finger bar. This would prevent any rocking motion, 
such as is secured by the Graham patent. Nor is the pit- 
man rod provided with any swivel joint, or its equivalent, 
to permit it to turn or roll, to accommodate itself to the 
rocking of the finger bar. Such rocking, therefore, could 
not have been contemplated. The draft-bar has no swivel 
joint M’, which is necessary to permit the points of the 
guards to rise and fall, as they rock in the Graham patent. 
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The Zug patent must be assigned to the class of mon-rock- 
ing finger-bars. 

The complainant’s expert, Mr. Lotz, in speaking of the 
Zug patent, said: 

‘* No'swivel joints M and M’ are shown or described in said patent. The 
joints or hinges connecting the vibrating link to the frame and to a draft- 
bar, are represented as simply loose enough to allow the folding of the 
finger-béam upon the frame, and no intention for a rocking movement of 
the finger-bar is shown.” (Record, 73-4). 

The defendant’s expert, Mr. Powers, also gave the Zug 
patent only a subordinate place. When asked what patents 
he regarded as most nearly approaching the Graham, he 
never mentioned the Zug! He was asked: 

‘*X Q, 8. Which, of all these patents offered in evidence by the defend- 
ants, do you consider as the ngarest to Graham's of 1868—was the most 
complete anticipation of the inventions secured by its first and second 
claims, or either of them? A. The Graham of 1867 appears to me to be 
the most complete anticipation, so far as the firstand second claims are 
concerned, and the Frank Bramer, of 1865, I regard as almost as complete 


an anticipation of the first claim, if not equally so.” (Record, 306). 


It thus appears from the defendant’s own evidence that 
the nearest approaches to the Graham invention are found, 
not in the Zug, but in patents issued after his invention was 
in the field and his application in the Patent Office! 

This patent has been before the court from the beginning 
of the Graham litigation. In Graham v. Gammon (3 
Banning & A., 9) Judge Blodgett said: 

“Tt is contended, for instance, that in the model of the Zug patent, 
which is put in evidence, there is a provision for the rocking or rolling of 
the finger-bar; but I must say that I can find no such feature, either in the 
specification or model. It is true that he suggests that it may be tilted, 
but I think when you take his description of the construction, the only tip- 
ping he refers to is the lifting of the finger-bar by means of a lever, and 
not the tilting or rocking motion provided for by Graham. There is a 
link extending back and fastened to the frame, but there is no swivel joint 
and no provision for rocking or rolling the finger-bar by means of a swivel 
joint. And even if he had a swivel joint at the point where the link is at- 


tached to the frame, the long shoe proceeding forward from the vibratable 
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link or the connecting link, would effectually prevent or interfere with the 
rocking motion which the patentee, Graham, has accomplished; so that I 


do not find the mechanism in this patent.” 


In the court below, Judges Drummond and Dyer, under 
an obvious misapprehension of the character of joint 16 
in the Zug patent, speak of it as “ substantially similar " to 
the swivel joint M. They say, however, that “there is no 
joint M’,” and that “ Zug does not claim that the finger-bar 
in his machine has a rocking motion.” The swivel joint 
M, in the Graham patent, is one with two axes, one parallel 
to the longitudinal axis of the finger-bar, and the other 
transverse to it. Both of these axes are necessary, to permit 
the vibratable link to rise and fall and turn or roll as the 
finger-bar turns and rolls longitudinally. The joint 16 of the 
Zug patent contains only the axis which is ¢ransverse to the 
longitudinal axis of the finger-bar, and therefore necessarily 
prevents the rocking motion of that bar, and radically dis- 
tinguishes it fram the swivel joint M. Under this misap- 
prehension of the character of the joint 16 of the Zug 
patent, the court below said that “ the difference between the 
Zug machine and the first two claims of the plaintiffs 
patent is not very marked.” But they went on to say that, 
in view of the description contained in the specification of 
the Zug patent, and in the plaintiff's patent, they were— 

‘* Inclined to think that the plaintiff's patent may be sustained on the 
ground that there is a difference in the manner in which the draft-rod is at- 
tached to the shoe, and the finger-bar to the shoe and to the vibrating 
link, and there is also a difference in the manner in which the combination 
of the various parts are adjusted, and that there is an effect produced in 
the plaintiff's machine which does not exist in the Zug machine. In the 
plaintiff's machine there is a rocking motion and nota mere vibratory 
motion such as exists in the Zug machine, in consequence of the open 
clevis ; neither is there in the plaintifi’s machine the yielding of the draft- 
rod, as described in the Zug patent, and it is obvious, too, that, from the 


manner in which the parts are constructed in the Zug machine that there is 


only a small vibratory action of the finger-bar; so that, on the whole, we 
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wr 


think that the combination as described in the plaintifi’s patent may be sus- 


tained.” (Record, §2). 
rHE BALL PATENT. 


The patent to E. Ball, of Oct. 18, 1859, (Record, 365-8) 
does not have Graham's mechanism, or any rocking motion 
of the finger-bar; it does not have his vibratable link, his 
arm /, nor his swivel joints M and M’. The shoe, resting 
and riding on the long drag-bar, has no down tipping 
motion, so that, at most, the guards of the finger-bar can 
only be raised above the horizontal. The drag-bar extend- 
ing under the shee prevents it from gliding directly over 
the surface of the ground and conforming to its irregular- 
ities. This patent must be classed with xon-rocking barred 
machines. 

The defendant's expert, Mr. Powers, in comparing the 
Ball and McCormick machines, said: 

‘‘ The draft-rod extends under the shoe and finger-bar, and prevents the 
shoe or finger-bar from falling down lower than a level, whereas, in the 
McCormick machine, the draft-rod extends over the shoe and finger-bar to 
the same point of attachment as in Ball, and thus, being out of the way 
underneath, allows the finger-bar to fall lower than in Ball, to fall even 
below a level, to any extent desired.” (Record, 297). 

In Graham v. Gammon (3 Banning & A., 10) Judge 
Blodgett, after considering other patents, said: 

‘The same may be said of the Ball patent. Ball has a finger-beam at- 
tached firmly to the shoe. It is also steadied by a rod which reaches back 
to a bracket attached to the gearing carriage, and there is apparently a 
swivel or loose joint by which it is attached; but there is no joint forward, 
and no means by which the mechanism, the finger-bar, as such, can be 
rolled or tipped in the manner provided by the Graham patent.” 

In the court below, Judges Drummond and Dyer said: 


“In the Ball patent, while there may be said to be something equivalent 
to the swivel joint M of the plaintiff's machine, where it is attached to the 
frame, and also something similar to the draft-rod and the arm, there is 
nothing to produce the rocking motion, which is the essential object in the 
first two claims of the plaintiff's machine, and, consequently, there is no 
swivel joint M’ as in the plaintift’s machine; so that there is nothing in the 


’ 
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Ball machine to prevent the validity of the combination in the first two 


claims of the plaintiff's patent.” (Record, 51). 
THE BARTLETT AND DODGE PATENT. 


The patent to Bartlett & Dodge, of Feb. 25, 1862, (Rec- 
ord, 368) is said by defendant’s expert to be the first that 
provided for controlling the rocking motions of the finger- 
bar, which function, he guardedly says, “is possessed to 
some extent.”’ (Record, 306). 

This patent, among other things, lacks the indispensable 
swivel joint M’. Its finger-bar does not have any down 
rocking motion. The shoe, resting and riding on the drag- 
bar instead of gliding along directly on the ground, nec- 
essarily prevents such motion. ‘The defendant's expert 
admits that it does not have all of the functions of the 
Graham invention and that it is different in construction. 
Its pitman rod is unprovided with any swivel or two-way 
joint to permit it to turn, thereby preventing a rocking of 
the finger-bar. This shows that such rocking was not con- 
templated. It belongs, in classification, to the von-rocking 
finger-bars. 

While the patentees speak of the rocking motion of the 
finger-bar and of the finger-bar rising at either end, and of 
doing these things independently of the main frame, they 
do not show the mechanism employed by Graham to secure 
these results, nor a mechanism that would effect these 
results. 

The defendant's expert, Mr. Powers, in speaking of the 
Bartlett & Dodge patent, only treated it as limiting Graham 
to his “special device,’’ and said: 

“The Graham clearly shows a different construction, and, perhaps, an 
improvement upon Bartlett & Dodge.” (Record, 297). 

Complainant's expert, Mr. Lotz, in speaking of this patent, 
said: 

‘*In this patent the finger-beam is rigidly connected to a long shoe 


which reaches to the front end of the machine. It provides for but very 
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limited rocking movement of the finger-bar, controlled at the front end by 
a lever pivoted upon an extension of the axle. It has not the swivel joint 
M’, and its rocking movement is in no wise analogous to that described in 
the Graham patent,.the shoe depending entirely for adjustment on the ac- 
tion of the driver. The points of the guards can only be raised above the 


horizontal line, and cannot be dropped below.” (Record, 74). 


In Graham v. Gammon (3 Banning & A., 10) Judge Blodg- 
ett, after considéring the Ball patent, said: 

“So, too, in the Bartlett and Dodge mechanism We find this same 
long shoe extending forward, with no device for rocking or rolling; and the 
same may be said of the Zug patent. There is no possibe device in the 
patent for the rocking, and no device or means by which the finger-beam 


can be rolled or tilted in the manner provided in the Graham patent.” 

It may be well to here quote Judge Blodgett’s final con- 
clusion in reference to all of the above patents considered 
by him, namely: 


“ And it may be said in reference to all these prior patents, that, while 
they speak of rocking or tilting or tipping the finger-beam, they, none of 
them, describe any mechanism by which it can be accomplished. It is a 
well settled principle of patent law that the mere suggestion that a given 
result can be obtained is not patentable, and does not anticipate a patent 
by another, but a mechanism or device must be described by which the 
suggested result is attained. The mere saying, for instance, as was done a 
century, or two or three centuries ago, that vessels could be propelled by 
steam, did not deprive Fitch or Fulton of their right to a patent on the 
mechanism by which they accomplished that result. The mere idea that 
intelligence could be communicated by electricity did not deprive Morse of 
his patent upon his mechanism. So, the suggestion by these various inven- 
tors who ante-dated Mr. Graham in various improvements upon the har- 
vester, that the finger-beam may be tipped or may be rocked, does not de- 
prive Graham of his right to a patent upon his mechanism by which he 
did so, as long as they did not show a mechanism by which they accom- 


plished the same result.” 
THE DODGE PATENT. 

The patent issued to John A. Dodge, May 23, 1865, 
(Record, 371) was before Judge Blodgett in Graham v. 
Gammon (Record, 305), but was not considered of suffi- 
cient importance to merit special notice inthe opinion. As 


it was not issued until a year and a half after Graham had 


A to ar 
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completed his invention, it cannot possibly have any effect 
as anticipating or limiting his claims now in suit. But, aside 
from this objection, it does not have the vibratable link, nor 
the swivel joints M and M’, of the Graham combination, to 
speak of no further differences. The inner shoe of the fin- 
ger-bar rested and rode upon the draft-bar, instead of glid- 
ing along directly upon the ground. It could not, there- 
fore, conform to irregularities of its surface. It belongs to 


non-rocking finger-bars. 


THE RAY & GRANT PATENT. 

The patent to Ray & Grant of Feb. 14, 1865, (Record, 
374) was not issued until two full years after Graham's in- 
vention was completed, and his model made for the Patent 
Office. For this reason alone it canrot possibly have any 
effect as a ground of defense, but must be considered as vir- 
tually out of the case. If it provides for any rocking motion 
of the finger-bar, it does so without the use of Graham's 
mechanism. Both the swivel joints M and M’ are wanting. 
There is no vibratable link allowing the raising and _ lower- 
ing of the finger-bar, zrdependent of the frame. On the con- 
trary, the connection is such that the finger-bar depends 
entirely upon the motions of the frame, or supplemental 


frame, for the regulation of the movements 


THE BRAMER PATENT 
The patent to Frank Bramer (Record, 376) was issued 
Dec. 19, 1865, more than two years after Graham's inven- 
tion was made, and more than two weeks after his first appli- 
cation was actually filed in the Patent Office. It must, then, 


be also considered as virtually out of the case. 
THE MC CORMICK & ERPELDING PATENT. 


The patent to Leander J. McCormick and Lambert Er- 
pelding (Record, 379) was issued Jan. 15, 1867, more than 


three years after the completion of Graham's invention, ang 
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more than thirteen months after his first application was 
filed. It is not possible, then, that it can either anticipate 
or limit the claims. now in suit. Nor can it avail the appel- 
lants anything to claim that the machine shown in this 
patent was actually manufactured in 1865-6, and put on the 
market for the harvest of 1866: for before that time Gra- 
ham’s completed machine was being manufactured and so'd 


at Waukegan, and in actual use on farms in Lake County. 
rHE WEMPLE PATEN1 


The patent issued to Andrew Wemple, Jan. 29, 1867, 
(Record, 382) was before the court in Graham v. Gammon, 
but was held insufficient as a ground of defense 

In Graham v. Gammon (3 Banning & A., 11) Judge Blodg- 
ett, in considering this patent, said: 

“ The other patent put in evidence, and the one which to my mind 


comes the nearest to anticipating this plaintiff, is a patent to A. Wemple, 


of 1867. Mr. Wemple shows in his specifications and drawings a device 


, , , 
by which he does produce a tilting motion of the finger-beam; but his de- 


vice in so different—his mechanism by which he accomplishes the result, 
so unlike that of Graham, that I think the two patents may possibly both 
tand. At iny rate, [ do not think that the device f W em! le ant cipates 
the much more simple device of Graham. It is not necessary for me to go 


into an extended discussidn or analysis of the peculiar met hanism by which 


Mr. Wemple proposed to secure this rolling or tilting motion i 
beam. It is enough to say that I find it sufficiently different from 


tf 


Graham to justify my conclusion that he has not so far anticipa 
in the art as to defeat the Graham patent.’ 

An examination of the Wemple patent shows that it does 
not contain any draft-rod or vibratable link, and but one 
swivel joint, and its finger-bar can only be raised and lowered 
with the frame. Hence, if it provide for a rocking motion 
of the finger-bar, it ddes not have Graham's mechanism, and 
so does not anticipate his claims in suit. 

The actual date of Graham's invention was not shown in 
Graham v. Gammon, and there was no evidence whatever 


on the subject. For this reason the Wemple patent was 
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considered the same as if issued before such invention, and 
thus allowed its fullest possible effect as a ground of de- 
fense. But, as it now appears, not having been issued until 
more than three years after Graham’s invention was com- 
pleted, and more than fourteen months after Graham's ap- 
plication was filed, it must be considered as entirely excluded 


from the case. 


We have now considered all of the patents introduced by 
the defendants. In each we find some essential feature of 
the Graham combinations lacking. In no one of them do 
we find all of the elements of the Graham first and second 


claims, combined, operating or accomplishing the objects 


D 


and results intended and secured by the Graham combina- 
tions. Jo finda part in one and a part in another prior 
patent is insufficient. At least ove exhibit, prior to Graham’s 
invention, must be produced which shows substantially his 
combinations, produces substantially his results, in substan- 
tially the same way, before the defendants can possibly claim 
to have anticipated the Graham patent. 

As said by this court'in many cases, and as well expressed 
in /mhaeuser v. Bucrk (101i U.S., 659): 


“Before entering upon a separate examination of these several patents it 
is proper to remark that it is not pretended that any one of them embodies 
the entire invention secured to the complainant in his letters patent. 
Nothing of the kind is pretended, but it is insisted that each contains some 
feature, device or partial mode of operation corresponding in that particu- 
lar to the corresponding feature, device or partial mode of operation 
exhibited in the complainant's patent. 

‘Suppose that is so, still it is clear that such a concession cannot benefit 
the respondent, it being conceded that neither of the exhibits given in evi- 
dence embodies the complainant’s invention or the substance of the 
apparatus described and claimed in his specification. Where the thing 
patented is an entirety, consisting of a single device or combination of old 
elements incapable of division or separate use, the respondent cannot escape 
the charge of infringement by alleging or proving that a part of the entire 
invention is found in one prior patent, printed publication, or machine, and 


another part in another prior exhibit, and still another part in a third 


SUMMARY. 


wi 


exhibit, and from the three or any greater number of such exhibits draw the 
conclusion that the patentee is not the original and first inventor of the 
patented improvement. Satdés v. Coe, 98 U.S., 31, 48.” 

We therefore submit and insist that the first two claims 
of the Graham patent in suit are not anticipated by any or 
all of the various patents introduced and relied upon by the 
defendants. 

For the sake of convenience in understanding the rele- 
vancy of these various patents as defenses, we here divide 
them into two classes—those issued before and those issued 
after Graham's invention. 

Before the Graham invention—The Haines of 1855; the 
Dolph of 1857; the Aultman of 1858 and 1859; the Stet- 
son & Maynard of 1859; the Zug of 1859; the Ball of 1859; 
the Bartlett & Dodge of 1862. 

After the Graham invention—The Dodge of 1865; the 
Ray & Grant of 1865; the Bramer of 1865 ; the McCormick 
& Erpelding of 1867; the Wemple of 1867, and the Gra- 
ham of 1867. 

Of course, only those issued before the Graham invention 
have any relevancy as defenses. 

‘ 

Before leaving this branch of the subject we also desire to 
quote the language of Judge Blodgett in Graham v. Plano 
Co. (33 Fed. Rep., 918), which expresses the conclusion to 
which he came when he was called upon to again consider 
the Graham patent, after more than ten years had elapsed 
since his first decision, and after thirteen years of litigation 
had brought to the surface everything that could be dis- 
covered, and after counsel had thus had the benefit of the re- 
searches of numerous defendants which had completely ex- 
plored and illuminated the prior art. He said: 

‘‘In regard to all the testimony in this case illustrating the state of the 
art in the field to which the complainant’s invention belongs, both that 
which has been passed upon in the former cases and that which is brought 


forward for the first time in this case, it may be said that a review of this 


proof, in the light of what Graham did, shows that several inventors who 


ee 
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‘Having thus described a machine embodying all my improvements, | 
declare that I donot limit my new combinations to the particular forms 
represented in the drawings, but intend to vary the form and construction 
of the members of the combinations, or to use equivalent members in thei: 


places, as circumstances may re nde ex ped en 
The effect of a clause like this, standing in the same po- 


sition in a patent, is thus stated by Judge Brown in La Rue 


“If this clause had fo//owed the four items specifying his claim, no one 
would have seriously contended that it was not a part of the claim and 
applicable to a sounder. his clause immediately precedes the words. ‘] 
claim,’ and shows conclusively what is intended to be included in the claim 
and the patent. I see no good reason for any adifterent construction, simp 
because this clause precedes those items iustead Ol following them. he 
intent is equally clear in either case, and in either the clause should there- 
fore be regarded as a part of the claim and as explaining its meaning, 
application and extent. This part of the claim stands precisely as it was in 
the original application. No objection was taken to it in the Patent 
Office. There is no reason, therefore, to suppose that a more limited 
patent was intended by that Othce, since the inventor's intent is perfes tly 


clear.’ 
As already shown, Graham's position in the art was such 


that, if necessary to invoke the doctrine of equivalents, there 
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is no doubt about his right to do so, and this even on a 
limited construction. This has already been expressly rec- 
ognized by Judge Blodgett and Judges Drummond and 
Dyer. For instance, in Graham v. Gammon (3 Banning & 


A.11,) Judge Blodgett, in considering the Sprague machine, 
said: 

“TI think that the evidence shows Mr. Graham to be the first who has 
really accomplished this desirable tilting or tipping motion successfully, 
by the simple mechanism which he shows in his drawings and patent... . 
It [the defendant's bar] does not roll or tip so much as Graham's finger- 
bar, but it is the same motion, although less in degree, and I am very 
clearly of the opinion that the device is essentially the same... I must 
say that I think the patentee, or whoever prepared the specifications in the 
Graham patent, is a little unfortunate in the chcice of terms by which he 
describes his mechanism. In one sense there is no swivel joint here in the 
defendant's machine. That is, it is not technically a swivel joint, and es- 
pecially the draft rod is not connected tq the vibratable link, by what is 
strictly called a swivel joint. .It is a mere hook, but it performs all the 
functions of Graham's draft rod and swivel joint, and must be considered 
the equivalent of Graham's device in that particular. It is nothing, after 


all, but an equivalent mode of producing the same result.” 


In Graham v. Geneva Lake Co.(1t Fed. Rep., 147) Judge 
Dyer said: 

‘‘The mechanism of the two machines in various particulars is quite un- 
like in form, and this dissimilarity is more apparent from the fact that de- 
fendant’s machine is one where the cutting apparatus is forward of the axle 
and wheel; but, as before stated, Graham provides in his specifications for 
a device as applicable to a forward cut as to a rear cut machine. U pon 
a careful consideration of the question, I am of the opinion that the differ- 
ences between defendant's and complainant’s machines are differences of 
form and not of substance, and that defendant’s machine really shows the 


various parts described in complainant's patent.” 

In both these cases the propriety of a liberal construction, 
covering ‘equivalent modes of producing the same result,” 
was recognized; but in the present case the infringement is 
so clear that the question whether the patent can properly 
be construed to cover equivalents is immaterial. If the 
claims sued on cover anything at all, that thing is certainly 


found in the defendants’ ‘machine. 


eee 
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Judges Drummond and Dyer, in considering the question 
of infringement, as presented in the McCormick machine, 
said: 

‘The defendant’s machine has the swivel joint attached to the frame, 
the vibrating link in the same form as the plaintiff's and the draft-rod at- 
tached forward in substantially the same way as the plaintift’s, but, instead 
of having a swivel joint at M’, as stated in plaintiff's machine, forward of 
the shoe, the draft-rod has a swivel joint at the rear end of the shoe, and 
there is an arm attached to a part of the vibratable link substantially like 
that of the plaintiff’s; and the substantial difference, as it seems, between 
the plaintiff's device, as described in the first and second claims, and that 
of defendant's is, that the draft-rod is attached to the rear part of the shoe, 
and not to the forward part, as in plaintiff's patent. There are also other 
devices in the defendant’s machine which may make it different from the 
plaintiff's, but as to the swivel joint, the vibratable link, and the mode in 
which the motion is produced in the finger-bar, there does not seem to be 
much difference in substance, and in both machines, and by substantially 
the same means, there is produced a rocking motion. .. Then, from what 
we have said, we do not see that there can be any substantial difference be- 
tween the combination, as described in the plaintiff's machine, of the swivel 
joints, draft-rod and vibratable link with the frame and shoe and finger-bar, 
and that of the defendant's machine. The differences which have been 
stated between the two machines in this respect do not constitute any 
difference in principle. The one is substantially the same thing as the other. 
The additions which have been made to the defendant’s machine, such as 
the device by which the pressure of the cutting apparatus upon the ground 
is regulated, and the other devices which have been made, do not affect the 
combination as claimed in the plaintiff's machine. The attachment of the 
draft-rod to the rear part of the shoe instead of to the front part, which is 
substantially the only difference that there seems to be in the mode of con- 
struction, cannot constitute a difference in principle, and cannot prevent 
the defendant's machine from being an infringement of the plaintiff's patent. 
It may be said that there are differences also between the defendant's ma- 
chine and that of the plaintiff in the manner in which the arm is attached 
to the vibratable link, and also as to the mode in which the force applied 
to the arm may operate upor the finger- bar, but these are differences of form 


and not of substance.” (Record, 51-3). 

That the conclusions of Judges Drummond and Dyer 
quoted above are sound, and that the defendant's. machine 
clearly infringes the first and second claims of the Graham 


patent, will be apparent from a comparison of the elements 
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entering into the combinations of those claims with the 
corresponding elements.in the defendant's machine. 

Graham's first claim calls for: 

(1) A finger-beam. The defendant's machine has one. 

(2) A gearing carriage. Vhe defendant's machine has one. 
(3) A vibratable link. The defendant’s machine has one, 
of the exact form as that of the Graham patent,—forked, so 
as to embrace the inner shoe of the cutting bar at both its 
front and rear ends, and thus brace it to the greatest extent 
against the strain on the cutter-bar, in mowing. 

(4) A draft-rod. The defendant's machine. has a draft- 
rod which draws the finger-beam or cutter-bar forward, and 
performs precisely the same office as the draft-rod in the 
Graham patent. 

(5) A swivel joint M, connecting one end of the vibra- 
table link with the frame of the machine. The defendant’s 
machine has a ball and socket joint for the same purpose 
and at the same place; and ball and socket joints are well 
known equivalents for swivel joints, for securing a two-way 
motion, and were so known and used at the date of Gra- 
ham’s invention. This ball and socket joint, like the Graham 
swivel joint M, permits the outer end of the vibratable link 
to rise and fall and turn with the rocking of the finger-beam. 

(6) A swivel joint M', connecting the rear end of the 
draft-rod to the shoe or vibratable link. This joint, as shown 
and described in the patent, contains two axes—one par- 
allel with, and the other transverse to the finger-beam. 
Without the joint containing both of these axes, the finger- 
beam could not rise and fall at either end, and rock forward 
and backward. The axis’ of this joint, transverse to the 
longitudinal axis of the finger-beam, serves to hinge the 
inner shoe of the finger-beam to the forked end of the vi- 
bratable link. This should be particularly understood. The 
other axis of this joint—the one which is parallel to the 


longitudinal axis of the finger-beam—permits the rocking of 
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the finger-beam forward and backward. The defendant's 
machine has a joint connecting the rear end of the draft-bar 
with the inner shoe of the finger-beam, containing the two 
axes described in the Graham patent—one of them trans- 
verse and the other parallel to the longitudinal axis of the 
finger-beam. The axis of the joint which is transverse to 
the longitudinal axis of the finger-beam serves to connect 
the rear ear or lug on the shoe to one member of the vibra- 
table link, while the axis which is parallel to the longitud- 
inal axis ofthe finger-beam connects the rear end of the 
draft-bar to the extending end of the transverse axes. This 
joint, in the defendant’s machine, is exactly like the joint 
M’ of the claims. Its two axes are the same in direction, 
permit the same motions of the finger bar, and perform 
each and every office of the corresponding axes in the joint 
M’. Ina word, these two axes in this joint of the defen- 
dant’s machine—the one parallel and the other transverse 
to the finger-beam—permit the finger-beam and vibratable 
link to rise and fall and rock in the same manner, for the 
same purpose, and with the same result that the correspond- 
ing axes of the Graham swivel joint M’ permit the finger- 
beam and vibratable link to rise and fall and rock. But, as 
stated by Judges Drummond and Dyer, this joint is placed 
at the rear instead of at the front end of the inner shoe of the 
finger-beam, as shown and described in the Graham patent. 
In other words, the defendants have extended their draft-bar 
so as to carry it over the shoe and attach it to the rear in- 
stead of to the front end. But this change, as said by 
Judges Drummond and Dyer, “cannot constitute a differ- 
ence in principle, and cannot prevent the defendant's 
machine from being an infringement of the plaintiff's 
patent.” 

(7) In addition to these elements, which form the com- 
bination of the first claim, the defendants also use an arm 


or lever to enable the driver to raise the points of the 
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guards, or let them drop whenever it is desirable to control 


their position and operation. 


In addition to these considerations, the defendant's own 


description of their machine in the patent to L. J. Mc- 


Cormick and others, of July 31, 1877, clearly shows that it 


contains the Graham inventions. In reference to this patent, 


No. 193,770, Mr. Graham says: 


“It shows and describes a machine manufactured by these defendants— 


the machine now in suit. 


“©. 64. Do you mean the machines manufactured by the defendants 


which the court has held to be an infringement of your first and second 


claims? A. Yes; it is pretty near as accurate as a photograph, so fae as the 


drawings are concerned.” (Record, 189). 


The specification of this patent says: 


‘The rear end of the drag-bar is bent inward and downward (Figs. 1 and 


2), a sufficient space being preserved beneath it to allow the shoe and its 
joints to play freely, and terminates in a laterally projecting pin 4’ which 
enters a socket in a swivelling eye-bolt a, on the rear end of the!) shoe, and 
forms the pivot on which the shoe, and consequently the finger-beam, 
rocks. 


“The shoe G is also provided in front and rear with lugs g and g’, to 


which are respectively pin-jointed the front and rear mem bers of a forked 
coupling arm J, the swivelling eye-bolt @ forming the pivot of the rear 
member. The end of this coupling arm is bent or curved like a ‘goose 
neck’ to pass over the crank shaft, and terminates in a ball 7, working in a 
socket, 7’, in the crank box casting, the socket being covered by a cap, 7, 
thus forming a ball and socket joint which allows the finger-beam to rise 
and fall and to rock freely without cramping.” (Record, 231). 

“The cutting apparatus may be rocked on its swivelling pivot joint, and 
held in any desired position to adapt it to rough as well as smooth land, by 
means of a rocking lever N, pivoted to the drag-bar and extending to 
‘ within convenient reach of the driver, the lever being provided with a spring 
detent N’, taking into a gurved rack O, also mounted upon the drag-bar.’> 


(Record, 232). 
From a copy of the file wrapper and ‘contents of this Mc- 


Cormick patent it appears that when the application was 


ee ess. 


first filed a claim was made as follows: 


y “2. The combination, substantially as hereinbefore set forth, of the drag- 


bar, the shoe and the swivel pin forming the joint between the two, whereby 
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the drag-bar sustains the strain on the shoe, while leaving it free to rock on 


‘ 


its hinges.” (Record, 282). 

This claim was in the application as originally filed by the 
McCormicks, but the Office wrote them Oct. 7, 1875, 
in reference to it, saying, ““The second and third are met 


in the patent of Graham, Feb. 11, 1868, No. 74,342. 
ord, 284). 


’? 


(Rec- 


On Nov. 13, 1875, the McCormicks wrote the Office, eras- 
ing the original second claim and submitting the present 
second claim of the patent. The second claim, as thus sub- 
mitted and allowed, reads as follows: 


“2. The combination, substantially as hereinbefore set forth, of the shoe 
and the drag-bar extending over and in rear of the shoe and its swivelled pin 
connecting it with the rear end of the shoe, whereby the drag-bar sustains 


* 


the thrust of the shoe, while leaving it free to rock on its hinges.” (Record, 


233). 

The fifth claim, which introduces the lever and describes 
its operation, is as follows: 

“s. The combination, substantially as hereinbefore set forth, of the 
shoe, the forked coupling arm, the drag-bar extending over and in rear of 
the shoe, the swivelled pin connecting the two, the rocking lever and the 
detent mounted on the drag-bar, and the adjustable link connection between 
the lever and coupling arm, whereby the shoe readily may be rocked or ad- 


justed.” (Record, 233). 


The seventh claim reads as follows : 

“7, The combination, substantially as hereinbefore set forth, of the 
shoe, drag-bar, the forked coupling arm, the overhanging bracket on the 
frame, the adjustable spring tension link connecting the bracket and the 
rear member of the forked coupling arm, and the chain, link and lifting 
lever acting on the front member of the coupling arm, whereby the shoe 
is first rocked and then lifted by one continuous movement of the lever.” 


(Record, 233). 


The statement in the second and fifth claims above quoted 
about “the drag-bar extending over and in rear of the shoe,” 
was inserted by the McCormicks in their letter of Nov. 13, 
1875, after some of their claims had been rejected on the 


Graham patent in suit; and, as shown by the proceedings 
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in the Office, it was an after-thought. It is the only dis- 
tinction they could make between their combination and 
Graham's claims, and it was introduced merely for the pur- 
pose of securing an allowance. If it was considered a 
iaterial feature, why was no importance attached to it in 
the first instance? It isa difference that Judges Drummond 


‘ 


and Dyer well say “cannot constitute a difference in prin- 
ciple, and cannot prevent the defendant's machine from being 
an infringement ofthe plaintift’s patent.” (Record, 53). This 
statement seems so obvious that we deem it unnecessary to 
add to or enlarge it. 

We therefore submit that the defendant's infringement of 
the first and second claims of the Graham patent is fully and 
clearly made out. 

THE QUESTION OF PARTIES. 


Nae 


It was objected in the court below, and probably will be 
here, that William B. and Cyrus A. Werden have an 
equitable interest in the patent in suit, and hence should be 
joined as parties complainant in the bill. This position is 
based on the theory that the contract made between 
Graham and the Werdens, Nov. 25, 1865, and recorded 
Feb. 28, 1870, (Record, 340) is still in force. The object of 
this agreement was to provide for the manufacture and sale 
of the patented machine, and the consideration was that each 
of the parties should have an interest in the profits arising 
therefrom. The agreement required the Werdens to manu- 
facture fifty machines in 1866, and one hundred in each suc- 
ceeding year, but provided that the business might be 
discontinued at any time by a majority of the parties, by 
giving ninety days notice to the others. In case of such a 
discontinuance, however, it was provided that— 

“The said party of the second part [the Werdens, shall], before the time 
of discontinuance, assign to said party of the first part, in due form of law, 


any and all right, title and interest, which the said party of the second part 


may, at the time, have in and to said invention for said machines, and any 
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improvement thereon and thereto, made by said party of the first part, and 
coming within the terms of this contract, by virtue of any patent or patents 
or otherwise.” (Record, 342). 

In a preceding clause it is provided : 

“That the party of the second part shall have no interest in any invention 
of the said party of the first part after this contract shall cease to be in force, 
by any reason whatever.” (Record, 341). 

The contract also contains the following provisions in 
reference to the sale of shop rights, namely: 

“In case any patent may be obtained for said machine, or for any im- 
provements thereon or thereto by the said party of the first part, territorial 
or shop rights to use the same may be sold and granted by the parties 
hereto, as is hereinafter provided. . . . No sale of any part or right of 
said invention shall be made by either party wz/hout the written consent of 
all the others, and when any sales are made, the profits arising therefrom 
shall be divided as before mentioned, as in case of any other profits.” 
(Record, 340-1). 

The evidence shows that in 1866 the Werdens built but 
eight or ten machines, instead of the fifty the contract 
called for. In 1867 they.manufactured only twenty-five 
machines, and in 1868 only thirty, but, as before, a part 
were too late for the harvest in each of these years. After 
notice from Graham that he should insist on their building 
the full number required by the contract, they made one 
hundred, getting them out in 1869. They refused, how- 


ever, to put them on the market by advertising, or to send 


any of them away, except in two instances. These were 


the only machines ever built under the contract. (Record, 
1 38-9). 

In August, 1869, the parties had a violent disagreement, 
arising out of the refusal of the Werdens to build the 
number of machines required by the contract for the 
coming season. This disagreement continuing, and the 
Werdens persisting in their refusal for several weeks, 
Graham finally declared their contract at an end, which, 
under the circumstances, he was entitled to do. The depo- 


sition of James B. Welch (Record, 146) fully shows the 
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violence of the disagreement and the position the Werdens 
assumed. Graham also told the Werdens that, on account of 
their failure to carry out the contract, he would never assign 
them any interest in the patent now in suit. The Werdens 
consenting to have the contract thus ended, said, among 
other things, “that Graham might go on and get up another 
company, or do whatever else he pleased. In the winter 
of 1871-2 they sold out their shop. (Record, 138-0). 

In August, 1870, Hugh Graham, now deceased, for 
whose estate the appellee is administrator, purchased the 


patent now in suit, with two others, for four hundred 


dollars and other considerations; and immediately after- 


wards published a notice of his purchase in the Lake County 
Patriot, the local paper taken by both of the Werdens. 
(Record, 142). This purchase was made in good faith, and 
after the complainant had been fully informed of the 
Werdens’ refusal to carry out their part of the contract. 

Late in 1874, after sending A. B. Graham to Rhode Island 
to see the Spragues, Hugh Graham commenced the suit 
against Gammon et al. for infringements by sales of the 
Sprague machine. Altogether this suit was pending about 
three and one-half years, and cost the Grahams over a 
thousand dollars. This expense, as well as that of the trips 
and all other expenses connected with the patent, was borne 
by the Grahams, the Werdens never offering or being 
called upon to pay a farthing 

During all this time the Werdens remained silent, treat- 
ing the contract as rescinded, and never claiming any 
interest in the patent, or objecting to any proceedings by 
Hugh Graham. Nor does it seem ever to have occurred 
to them that they might claim an interest and thus get 
something for nothing, until the appellants in this case 
raked up the old contract and instigated them to set up 
a claim, in the hope that in the ensuing confusion they might 


escape their own liability on technical grounds 


NL ELLE ARE LE LA AOU BIEL SI EL RENEE Nr a apenas tilde ealasete 
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In April, 1878, the Werdens sold a shop right under the 


1867 patent which had been issued to them jointly with 
Graham, which Charles Collahan, in the employ of ap- 
pellants, purchased for fifty dollars, the purchase being made 
in the interest of appellants, tor whom Collahan’ was 
acting. At the time of this purchase, Collahan was shown 
the contract and fully informed of all the facts connected with 
the Werden transaction. The proceeds of this sale, which 
was made without Graham’s consent or knowledge, were 
appropriated by the Werdens, and no part was ever paid or 
offered to Graham. Collahan immediately executed an as- 
signment to the appellants. (Record, 159-60). 

From this brief summary of the evidence on this subject 
it is clear that the contract is not now in force, but was 
rescinded, first, by Graham and all the parties; second, 
by the long failure of the Werdens to perform their part of 
it; third, by the sale of their shops and their consequent 
inability to perform their part; fourth, by their laches in 
asserting any claim while the complainant was spending 
large amounts of money in making the patent valuable ; 
and fifth, in the unauthorized sale of the shop right to 
Collahan. 

In this view, the claim that appellants are entitled to any 
consideration on account of a supposed shop right or 
license is whdélly unfounded. By its terms this shop right 
1s limited to the 1867 patent—and in no way relates to the 
1868 patent, the one in suit—and cannot operate as a release 
for past infringement; but even when thus limited, it is of 
no force or validity, for, at the time of purchasing it, the 
defendants had notice of the complainant’s title and the 
Werdens’ inability to sell, from three sources: 1. From 
the records of the Patent Office. 2. From the notice pub- 
lished in the Lake County Patriot; and 3. From the 


actual knowledge of Collahan at the time of his purchase. 
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Judges Drummond and Dyer, in considering this matter 
in the court below, said: 
‘ 

“On the 25th of November, 1865, A. B. Graham, the inventor, made a 
contract with W. B. and C. A. Werden that they should have the exclusive 
right to manufacture and sell the improvement in the machine, and that 
that right should continue until the patent about to be applied for expired ; 
and Graham agreed that before the letters patent should issue for the in- 
vention he wéuld make such necessary assignment, that the patent might 
issue to all the parties jointly, each to have an undivided one-third interest 
therein. It will be observed that this is not of itself an assignment, but 
only an agreement to assign. 

‘*On the same date that this contract was made, what purported to be an 
assignment, was executed by Graham, It stated that, whereas Graham 
himself and the Werdens had agreed to purchase from Graham all the 
right, title and interest which he had in the invention, through the grant 
of the letters: patent therefor, therefore he, Graham, assigned to himself and 
the Werdens’' the full and exclusive right to said invention, of all the im- 
provements made by him, as fully set forth and described in the specifica- 
tion which he had prepared for the purpose of obtaining a patent. The 
circumstances connected with the application and obtaining the respective 
patents have been already stated. On the 23rd of July, 1867, in pursuance 
of the contract and assignment, already referred to, letters patent were 
issued to Graham and the Werdens. That patent is not the subject of con- 
troversy here. On the eleventh of February, 1863, a patent was issued 
which included the two claims in controversy here, to A. B. Graham alone. 

“It is claimed by the defendants that these facts show that A. B. Gra- 
ham could not assign to the plaintiff a right to enable him to maintain this 
suit in his own name on the patent of 1868, The evidence tends to show 
that a controversy arose between A. B. Graham and the Werdens as to the 
contracts of Nov. 2sth, 1865. The former insisted that the Werdens had not 
complied with their contract, and from that or some other cause, there seems 
to have been no additional assignment made to the Werdens of any interest 
in the patent of 1363, and as already stated, that patent was issued to Graham 
alone. We think that upon this state of facts, there being no controversy 
about the validity of the assignment by A. B. Graham to the plaintiff of the 
patent of 1868, that the plaintiff must be considered as having the legal 
title to that patent, and, consequently, has the right to maintain this suit in 
his own name. Whatever equities there may be between the parties to the 
contract of November, 1865, can be adjusted, in a controversy between 
themselves, or their legal representatives. We do not think that the defen- 


dant can claim that the facts stated constitute a defense to this action.” 


Afterwards, and on the 25th day of October, 1881, the 
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Werden’s filed a bill in the Superior Court of Cook County, 
Illinois, against Hugh Graham and A. B. Graham, on the 
contract of November 25, 1865, to compel an accounting 
and an assignment to the Werdens of a two-thirds interest 
in the patent of,1868. This bill was demurred to, and the 
demurrer sustained, and the Werdens appealed to the Su- 
preme Court of Illinois. That court, in 107 Illinois Reports, 
179, affirmed the decision of the court below, holding that 
the Werdens could not compel an assignment of any inter- 
est in the 1868 patent or a specific performance of the con- 
tract, and that their only remedy, if they had any, was ina 
court of law. In closing their opinion, the Supreme Court 
of Illinois said: 

‘* Whether appellants shall be able to show a sufficient reason for their 
own failure to comply with their contract, will be left to be determined by 
the court of law, where they must seek their remedy.” 

In view of ail these considerations—the failure of the 
Werdens to perform their part of the agreement, the stipu- 
lation in the agreement that the invention should belong to 
Graham on a termination of the contraet, however it might 
be terminated, his long assertion of right in defiance of any 
claim of the Werdens, their long neglect to set up or insist 
upon any claim, and the decision against them by the Su- 
preme Court of the State of Illinois, on a bill directly filed 
to enforce their rights—we submit and insist that the ob- 
jection that there is a defect of parties complainant cannot be 
sustained. 

THE PETITION FOR A REHEARING. 

After. Judges Drummond and Dyer had announced their 
decision in favor of the complainant, March i3, 1880, the 
defendants filed a petition for a rehearing. This petition, 
and the affidavits in support of it and in opposition to it, 
are found on pages 20 to 46 of the Record. This petition 
was for a rehearing and “ that the cause may be re-opened 


for taking further testimony.” The affidavits and new mat- 


_-—~+ _ 
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ters were argued fully and at great length, before Judges 
Drummond and Dyer and taken under advisement, and the 


petition for a rehearing was afterwards overruled. (Record, 


53). As we understand the practice, such petitions are 
addressed to the discretion of the court, precisely as are 
motions for new trials in action at law. They may grant 
them, or refuse them, and their action in either case is not 
open to review in this court. 

In Pomeroy's Lessee v. Bank of Indiana (1 Wall., 597) 
this court said: 


‘ Authorities are numerous that a motion for a new trial in the Federal 
Courts is a motion addressed to the discretion of the court, and that the 
decision of the court in granting or refusing it is not the proper subject of 
a bill of exception. Henderson vy. Moore, 5 Cran., 11; Mar. /ns. Co. v. Young, 
Id. 187; AleLanahan vy. The: Untversal /ns, Co. t Pet. 183; U. S. v. Buford 
3 1d. 32; Barr v. Grats, 4 Wheat., 213; Blunt v. Smith, 7 Id. 248; Brown 
v. Clarke, 4 How., 4. Indeed, the universal rule of practice is, that matters 
resting entirely in discretion are not re-examinable in a court of errors, and 
there can be no departure from that rule in this court without overruling 
its settled practice from the organization of the court to the present time. 
Presumption, therefore, in this court is that the motion for new trial was 


properly denied 

Under these decisions, and numerous others of like im- 
port that could be cited, we submit that the petition for a 
rehearing and the affidavits in support of and against the 
same, as they can not be considered here, form no proper 
part of the record and should not have been certified up by 
the clerk. Although they were fully argued in the court 
below, they failed to convince Judges Drummond and Dyer 
that they were sufficient to change or affect the conclusions 
to which they had arrived. They certainly can be made no 
ground for reversing their decision, under the authorities, 


and we therefore dismiss them without further comment. 
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THE QUESTION OF DAMAGES. 


After Judges Drummond and Dyer overruled the defen- 
dant’s petition for a rehearing, in April, 1882, the case was 
referred to Henry W. Bishop, Esq., Master in Chancery, to 
assess the complainant’s damages. The case was pending 
before the Master more than two years, and a large amount 
of evidence was taken on the part of both the complainant 
and defendants. This evidence exhibited all of the transac- 
tions or dealings which had ever been had under the pat- 
ent in suit, so that everything that would enable the Master 
to arrive at an intelligent conclusion as to the amount of the 
complainant’s damages was before him. 

On July 21, 1884, the Master reported that the defen- 
dants had manufactured and sold and should account for 
twenty-seven thousand two hundred (27,200) infringing 
machines. He referred to the evidence on the part of the 
complainant tending to show that the defendants had manu- 
factured and sold and should account for thirty-two thou- 
sand three hundred eighty-two (32,382) machines. He 
then said: 

‘‘ But as there is some conflict in all of this testimony, and as the defen- 
dants should not be charged with more machines than are dehnitely shown 
to have been manufactured and sold by them, and with a view of relieving 
this question of every possible doubt, I have relied entirely upon the infor- 


mation furnished by the defendants themselves, and have charged them 


> 


only to the extent of their admissions.” (Record, 60). 


After stating that the complainant insisted that interest 
should be allowed from the time of the infringement, or 
rather from the end of each year in which sales were made, 
respectively, and declining to adopt such rate of interest, 
the Master said: 

‘‘ But I find that interest should be allowed at the rate of six (6) per cent 
per annum upon the sum herewith reported from the date of the announce- 
ment of the decision of the court establishing the rights of the complainant, 


to wit, the thirteenth (13th) day of March, A. D. 1880, from which time com- 
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pensation for the alleged unauthorized use is shown to have been deliber- 
ately withheld from the complainant.” 

The complainant excepted to the Master's report, because 
it charged the defendants with only 27,200 machines, in- 
stead of 32,382 machines, and because interest was not 
allowed from the end of each year’s infringement. 

The various exceptions filed by both the complainant 
and defendants were argued before his Honor, Judge Gresh- 
am, on the 14th and 15th days of April, 1885, and on the 
27th day of April the court entered a final decree, over- 
ruling all of the complainant's exceptions, and changing the 
allowance of interest, so that it was computed from the date 
of the Master's report—July 21, 1884—<instead of from the 
date of Judges Drummond and Dyer's decision—March 13, 
1880. The decree, as entered, amounted to eighty-five 
thousand three hundred fifty-three dollars and sixty cents 
($85,353.60). The defendants appealed from this decree, 
and, the case being before the court, either party may, as we 
understand it, urge the correction of any errors in the de- 


cision of the court below. 


As stated in the commencement, we consider that the 
Master and the court erred in not including a greater num- 
ber of machines in the account, and in the matter of interest, 
and we will proceed to a consideration of these errors be- 
fore setting forth our reasons why the decision of the court 
below as to the rate per machine was as favorable to the 


defendants as they are in any possible view entitled to. 


But as preliminary to a consideration of these main ques- 
tions, it is proper to again suggest that the patented inven- 
tion was made at an early date—the winter of 1862-3—and 
that in making it Graham was the first to provide for the 
raising, lowering and rocking of the finger-beam of a 


harvester, independent of the main frame, and with- 


out the intervention of an under or supplemental 
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frame, and for a self-adjusting or automatic rocking motion 
of the finger-bar, that would enable it to conform to the 
irregularities of the surface of the ground, and cut fallen, 
lodged or tangled grass. Dispensing with the under or 
supplemental frame, the Graham invention provided for ac- 
complishing the raising, lowering and rocking movements 
of the finger-beam, and independant of the main frame, by 
means of a light and simple mechanism, namely, an _ inter- 
mediate or vibratable link, a draft-rod or drag-bar, two 
swivel joints, and an arm or lever for controlling the move- 
ments of the finger-bar, whenever desired. This arm or 
lever is only used occasionally, and is not an element of the 
first clairn, but of the second, the first claim having special 
reference to the automatic rocking motion, and the second 
to the controllable rocking motion. The importance of the 
invention, as admitted by the defendants themselves, will be 
referred to presently. 

It is also proper to suggest that defendants’ infringement 
was committed deliberately, with a fuil knowledge of the 
complainant's patent, and in the most open disregard and 
defiance of his rights. The evidence shows that Graham's 
machine was manufactured and sold at Waukegan, some 
thirty-five miles from Chicago, for a number of years before 
the defendants’ manufacture, complained of, began. In view 
of the sharp competition with which defendants were con- 
stantly engaged with other manufacturers, and of the keen 


eye for changes and improvements that they have always 


had, it is not possible that they could have been ignorant of 


the existence of the complainant’s machine, or of the man- 
ner of its construction and operation. But, without regard 
to this, the evidence shows that, not to speak of the begin- 
ning of this suit, the defendants had direct and personal 
knowledge of complainant’s patent, from at least two 
sources—personal interviews with the patentee, Graham, 


and letters from the Patent Office. Mr. Graham called on 
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the defendants many times from 1869 to 1873, in reference 
to his inventions; -his last call was in 1873, and in 1874 
they had his machine on the market Mr. Graham, in 
speaking of his calling on the defendants, said 

“In September, 1869, I think it was, I had one of my machines on the 
corner of West Lake and Jefferson streets. 1 went to the defendants’ works, 
on the North Side at that time, with a view of getting them to look my ma- 
chine over. I thought I had something that might attract their attention. 
At that time they informed me—lI can’t say whether that is the gentleman | 

t » firs: time | ever met him, Mr. L. |. McCormick—they in- 


, 4 
met, this 18s tne 


a? rat 
irk rT 


formed me they had as good machines as the ma 


; i. and they did 


not care to look at my machine, though if I would haul it down to their 
works they would look it over. I thought the prospect so slim that I did 
ot hau t over there. Again, I think in the winter of 1871 and 1872, I 
called at Mr I }. Mct ormick’s residence in the eveninyg=~- 1 party by the 
name of Streeter went with me—and tried to get h attention to some 
features of my invention. I called there, | guess, two or three times in the 
evening. Mr. McCormick was very busy at that time lding their works, 


and it was almost impossible to see him excepting in the evening, and I had 


" : 
tive 


, ' 
a number of interviews with him in relation to that sul ind finally, after 


they had got into their new works and was running their business there, I 


called several times. lhe last interview | had with Mr. Leander |. Mc- 

Cormick was at their ofhce at the works, and he told me when I got ready to 
’ : ' t " 

take about the price of a dead horse for what I had, come to see him. I 


never went up.” (Record, 206) 

Although the defendants examined many witnesses after 
this testimony by Mr. Graham, and although Mr. L. J. 
McCormick himself was afterwards on the stand as a wit- 
ness, not one word of denial or explanation of tais testimony 
and of Mr. McCormick's arrogant and insulting suggestion 
was ever offered. It stands on the record unexplained and 
uncontradicted. It exhibits in remarkable manner the lordly 
and overbearing attitude assumed by the defendants to Mr. 
Graham, the poor and struggling but meritorious inventor. 

In October, 1875, their attention was again directed to 
his patent by an official letter from the Patent Office (Rec- 
ord, 284), and early in June, 1877, this suit was commenced 
against them. 

Notwithstanding all of these direct sources of notice and 
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information of Mr. Graham's patent, they went right on, de- 
liberately, wilfully infringing, as long as they personally 
continued in business, and never recognized the patentee's 
rights. They continued their infringement for more than 
two years after the beginning of the suit, and during that 
time sold, as appears from their own statement of sales, for 
the years 1878 and 1879, more than 9,000 infringing ma- 
chines. Under such circumstances, it is at least a serious 
question whether the defendants should not be held liable 
in punitive damages. 

It may also be here stated, that the general question of 
damages under the two claims now in controversy has been 
the subject of litigation in another case. On full argument 
of exceptions toa Master’s report allowing five dollars a 
machine, Judge Dyer, who had previously participated in 
the hearing and decision of this cause, awarded the com- 
plainant damages at the rate of three dollars a machine and 
interest. But, knowing the conduct and position of these 
defendants, Judge Dyer was careful to place his decision on 
grounds that would measurably prevent their using it asa 
precedent in their favor, and so, in reducing the amount re- 
ported by the Master, and in allowing the complainant but 
three dollars a machine, he stated that he took “also into 
consideration the fact that a large number of the machine 
in question were not manufactured by the defendant, but 
were purchased for sale from other manufacturers.” (Rec- 
ord, 263). 

He thus considered their purchase from other parties as 


a mitigating circumstance. 
EXTENT OF INFRINGEMENT. 


The accounting involves an inquiry into the defendants’ 
manufacture and sales of infringing machines from 1874 
to 1879, inclusive ; and the first question is in regard to the 


number of infringing machines manufactured and sold dur- 
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ing these six years. The record shows three ways of get- 
ting at this fact+-two being direct and positive, but 
disagreeing as to the number, and one being the result of 
mathematical computations, based on given facts. These 
three ways will be considered under the head of the 
“Hanna Statement,” the “Franks Statement” and the 


‘* Mathematical Statement.” 
THE HANNA STATEMENT. 


After the case had been referred to the Master, the de- 
fendants were requested to produce a statement showing 
the number of machines manufactured and sold by them 
coming within the decision of the court. On October 24, 
1882, the parties appeared before the Master, and the de- 
fendants produced a statement prepared by the witness, 
William J. Hanna, who had been in the employ of the de- 
fendants for some thirty years, and who was pronounced by 
counsel for defendants as “conversant with the facts.” 
(Record, 176). This statement covered the six years of the 
infringement—from 1874 to 1879, inclusive—and showed 
that the defendants had manufactured and sold 23,438 ma- 
chines. (Record, 167). Mr. Hanna testified in reference to 
this statement in the most positive manner, that it was cor- 
rect and covered all of the infringing machines, which he 
called the “‘ New Advance.” To show the unsatisfactory 
character of his testimony, and the inaccuracy of this state- 
ment, we here quote from his deposition : 

“©. 5. Were you familiar with its construction in 1874, and have you 
been familiar with it since that time? A. Yes. 

“©. 6. Do you know whether the defendants have manufactured any 
other machine than the ‘New Advance’ of the same construction, or whether 
they have called this machine by any othername? A. I know most pos- 
itively there has been no machine of a like construction, nor this machine 
called by any other name, built since nor before 1874, except those named in 


that statement. It covers everything. 


“QO. 7. You made this statement which has been made and produced in 


evidence here? A. Yes.” 
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“OQ. 9. Have you examined all of the books that would contain in- 
formation in reference to any other of these matters; and if so, how 
thoroughly? A. I have examined all of the books that I required to 
examine in making up this statement, and I have done it as thoroughly as | 
could, 

“Q. 10. How did you know what books to examine; from your own 
knowledge of the books or acquaintance with them, or from directions by 
any of the defendants? A. From my own knowledge. Of course, in a large 
office like this we are ready to assist in any case of that kind. I have had to 
get parties to bring books to me, and I have had to go down there, but I 
did it and it was my work. 

“QO. 11. You say you examined every book that would give any informa- 
tion in reference to this subject, so far as you know? A. I say I examined 
every book I was required to examine. 

‘(), 12. Are there any other books that would give any other in- 
formation about the subject that you did not examine? A. There are not. 

“(). 13. Are the fignres contained in this statement, as to the number of 
machines sold from 1874 to 1879, inclusive, correct? A. Yes. 

“(). 14. Inevery particular? <A. Yes, sir. 

“©. 15. There can be no mistake about it, you are sure? A. I have 
said they are correct in every particular. I cannot make it more emphatic 
than that. 

‘(). 16. Then the books have been kept in such form that there was no 
difficulty in getting accurate information, so that you now have no hesita- 
tion in saying that your figures are correct? A. I do not know just what 
you mean. 

“©. 17. (Repeated). A. I did not say there was any difficulty. I said 
it took a great deal of hard work ard a good many days work. I think our 
books are admirably kept—with great system—and kept with a view of af- 


. 


fording all information.” (Record, 169-70). 


The witness having mentioned a machine called “ The 
Dropper,” was asked: | 


» 


“Q. 28. You speak of the ‘Dropper ;’ was that an attachment put on to 
other machines? A. No, sir; it is a machine for reaping grain and laying 
it by a process called ‘dropping’ without going on the platform. It is dropped 
in rear of the machine; simply a plain reaper with this peculiar method of 
delivering the grain. 

“Q. 29. Was not this peculiar method of delivering the grain applied to 
these machines called the ‘New Advance’ or machines like them in 
construction? A. No, sir; the method of delivering the grain by the ‘Ad- 
vance’ was by means of a platform and raking off. 


“Q. 30. Could you not leave off the self-raking platform and 
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attach this ‘dropper’ to the same machine, no other changes being neces- 
sary? A. When you attempt,to make one change it always involves a great 
many more. 

“QO. 31. Excepting that platform and self-raking apparatus, wherein 
was that machine different in construction from the one you styled ‘ New 
Advance?” A. It was a wholly different machine.” (Record, 171). 

“(). 58. Was the machine which you have referred to as a ‘Dropper’ a 
one wheel machine or a two wheel machine? A. Two wheel machine. 

‘“(). 59. Do you know how it provided for the raking? A. It was a 
reaper—a fixed arrangement—and did not need a bar to rock.” (Record, 

73-4). 

The examination of the witness being adjourned to the 
next day—October 25, 1882,—was continued : 

‘©. 70. I also understood you to say yesterday that the ‘ Advance’ 
machine was never used as a ‘dropper,’ as you expressed it? A. Yes, sir, I 
said so. 

‘(). 71. This number you report, amounting to twenty-three thousand 
and over, does not include any ‘droppers?’ A. No, sir; it does not.” 
(Record, 175). 


i 


“(). 79. Have you ever personally had anything to do with the building 


of the machines? A. No, sir. 

‘(). 80. And your only information in reference to their construction is 
that which you obtained in the office and from your position in connection 
with the books, papers, correspondence, and so on, is itnot? A. Largely 
so, in connection with my acquaintance with the business generally. I do 
not pretend to be an expert.” (Record 176) 

From this testimony of Mr. Hanna, who was produced 
by the defendants as one “ conversant with the facts,” it ap- 
pears that he really knew nothing about the construction 
of the machine involved in the accounting; that he was un- 
qualifiedly positive that his statement showing 23,438 ma- 
chines was correct in every respect and covered all of the 
machines for which the defendants should account; and that 
the machine called “ The Dropper” was a wholly different 
machine from the “Advance” and was not included in the 
23,438 machines which he reported. 

Afterwards, and after the complainant had had the books 
examined and after Mr. Graham and Mr. Franks had 
Mr. Hanna was 


testified—February 13 and 14, 1883 
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recalled, and testified as follows in reference to the 
‘“ Droppers :” 

“©. 1. Have you made an examination of defendants’ books since your 
last examination to determine the number of ‘Droppers’ made and sold by 
them from 1874 to 1879 inclusive? If so, please produce it. A. I have, 
and I now produce such statement, showing 4,262 machines sold in all dur- 
ing those years, but of those 4,262, I believe about 500 should be deducted 
as having been sold in the shape and form of plain reaping machines, leav- 
ing the net number 3,762. These 3,762 machines were omitted from the 
first account rendered by me, and [| introduce this as a supplement to that 
account. These machines contain the same features, and are operated 
essentially in the same way as the machines contained in the first 
statement.” (Record, 214). 

It thus appears that Mr. Hanna’s first statement, which he 
had testified so emphaticall¥ was correct, was not correct, 
and after complainant had discovered this he himself added 
to his former statement 3,762 machines, making in both 
reports 27,200 machines which the defendants admit having 
made and sold. 

The defendants introduce no evidence whatever to cor- 
roborate the testimony of Mr. Hanna. 

We submit and insist that the testimony of Mr. Hanna 
shows him to have been such an unreliable witness that his 
reports are wholly insufficient to show the maximum 
number of machines made and sold by the defendants. 
The court should not be bound by the disclosures of this in- 
terested, careless or ignorant witness, ifthe record furnishes 
other reliable testimony for ascertaining the number of ma- 


chines actually made and sold. 
[HE FRANKS STATEMENT. 


After Mr. Hanna had produced his first statement, and on 
Feb. 14, 1883, the complainants called Edward G. Franks, 
who testified that he was an expert accountant and had 
followed that business as a profession for the last five years, 


and more or less for the last twenty-five years. He stated 
that he had examined the books of the defendants for the 


tciniaaiticthiiaie ie en ee — 
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purpose of ascertaining how many machines they had made 
and sold during the years 1874 to 1879, inclusive. 

“©. 5. Look at these books now before you and state whether they are 
the ones you examined? A. Yes, sir; those are the books. 
* “©. 6. Who furnished them to you for examination? A. The 
McCormick Harvesting Machine Company, corner of Dearborn and Ran- 
dolph streets. 


“QO. 7. What do these books show? A. They show the number of 


i 


machines of the different kinds manufactured, shipped and sold, the 
agents’ names that sold them, and the parties to whom they were sold,” 
(Record, 211-12). 

He then stated in detail for each year the number of 
machines made and sold during the six years of the 
infringement. Leaving out the single “Advance” reapers, 
which were. not claimed to have been infringing machines, 
Mr. Franks showed the defendants had sold _ 17;560 
“Advances,” 11,002 mowers, 2,197 plain “Droppers,” 1,049 
double: bar “Droppers,” 452 single-bar “Droppers,” and 122 
six-foot “ Droppers,’ making in all 32,382 infringing ma- 
chines sold by the defendants during the six years of their 
infringement. (Record, 212). 

Mr. Franks also produced a statement showing the 
number of infringing machines that were sold in 1880 and 
1881, but as those machines were sold by the McCormick 
Harvesting Machine Company, the successors of the defend- 
ants, they. were objected to by the defendants’ counsel and 
omitted from the case. 

Mr. Franks was then asked: 

‘(). 10. Do the numbers of the ‘Advance’ machines or mowers which 
you have given above exclude or include the machines shown by the books 
to have been double frame machines? <A. It excludes them. 

‘“O. 11. Then it shows this number of machines of single frames to 
have been sold during the years stated? A. Yes; there are some double 
frame machines in 1874, running into 1875 and 6, which I do not take into 
account in this. 

“(). 12. Not included in the statement given? A. No, sir. 

“(). 13. State what they are called? A. D. F. [double frame] Mowers.” 


(Record, 213). 
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From this testimony of Mr. Franks, who was a disinter- 
ested witness, and whose profession was that of an expert 
accountant, it appears that during the six years of the in- 
fringement the defendants sold 32,382 infringing machines. 
His testimony, given with the books before him, is not 
disputed in any way except by the witness Hanna, who 
was again placed on the stand by the defendants. The only 
explanation that he could offer to Mr. Franks’ report of the 
number of machines, was to say that many of the “ Ad- 
vances” reported by Mr. Franks were double frame ma- 
chines. Mr. Franks had positively testified that the double 
frame machines were so marked on the books, and that he 
did not include them. Mr. Hanna says that the books did 


not “ always’ observe this distinction, and that from “ mem- 
ory” he knows that several thousand of the “ Advances” 
reported by Mr. Franks were double frame machines. We 
will quote his explanation. 

Being called by the defendants, Novenrber 5, 1883, Mr. 
Hanna testified : 


‘‘ There is nothing on the face of our account books which would indi- 


cate always whether a machine is single frame or double frame. These ac- 
count books were not kept at the time with the fore-knowledge that Mr. 
Graham would be making any claim on the single frame as against the 
double frame. My memory is clear and distinct that the combined Ad- 
vance machines built by the defendants in 1874 for the market of that year 
were all of the old double frame patents.” (Record, 421). 

Mr. Hanna says, speaking from his “memory,” and 
saying that the books would not “always”’ indicate whether 
a machine was single or double frame, that Mr. Franks 
included 6,140 double frame “ Advances,” which would re- 
duce Franks’ statement to a less number of machines than 
his own. He does not dispute the statement made by Mr. 
Franks that the books did specifically show double frame 
machines, but simply attempts to evade the force of Mr. 
Franks’ statement by saying that the books did not “always” 


observe that distinction, and that his ‘memory is clear and 
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distinct " that, in addition to the double frame machines 
shown by the books, Mr. Franks had included 6,140 double 
frames! Mr. Franks says positively that “there are some 
double frame machines in 1874, running into 1875 and 6, 
which I do not take into account in this case.” 

When we compare the position and the testimony of 
these two witnesses carefully, it seems to us impossible to 
doubt that Mr. Franks’ testimony should be accepted in 
preference to Mr. Hanna's. 

In the first place, Mr. Franks’ statement is entitled to the 
greater weight because he was an wholly disinterested wit- 
ness; Mr. Hanna was in the employ and under the direct 
influence, not to say control, of the defendants. 

In the second place, Mr. Franks testified from the books 
and with them before him, while Mr: Hanna, in the points 
where he differs from him, testifies from ‘“‘ memory”’ merely ; 
and there are various circumstances showing Hanna's 
“memory ” to be unreliable, especially in regard to the ac- 
count of machines manufactured. Thus, in his deposition 
taken August 11, 1879, he says he is “not aware that Mc- 
Cormick ever built a machine like’ a model of their “ Ad- 
vance’ mower then shown him, and which had been made 
and produced by the defendants themselves. (Record, 312). 

How does this statement, made after the defendants had 
been infringing six years, and while they were still infring- 
ing, 


his present statement that his memory is “clear and dis- 


and while everything was recent and fresh, tally with 


tinct’ as to the construction of machines built nine years 


ago, and long since out of existence? 


=> 


The correctness and reliability of his “ memory,” particu- 
larly as to the exact construction of the defendants’ ma- 
chine, is further shown from the fact that he purposely 
omitted the ‘* Droppers’”’ from his first statement, and in his 
first deposition stated . positively, as already quoted, that 


they were a “ wholly different machine ;” while afterwards, 
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in his next deposition, admitting this to be a mistake, he 
states that “these machines contained the same features, 
and are operated essentially in the same way as the ma- 
chines contained in the first statement.” 

And equally unreliable is his “ memory” in reference to 
the machine called the “ Prize’? mower. Being asked about 
this mower, in connection with his first statement, he re- 
plied that he ‘*‘ did not come prepared to answer these ques- 
tions about other machines ;” that he believed the defend- 
ants discontinued manufacturing it in 1875 (Record, 171); 
and that, although it had a family likeness to the “ Ad- 
vance,” it was a different machine, inasmuch as “one had a 
double frame and one a single frame.” (Record, 174). But, 
by some wonderful process, his “memory” was greatly 
refreshed and strengthened by a night’s rest, or the sug- 


. 


gestions of some one “conversant with the facts,” for the 
next day he testified that the name “ Prize’’ mower was 
used “ up to 1878" (Record, 174), and that the first column 
of his statement entitled “ Plain Mowers ” contained “ Prize ” 
mowers and nothing else—a statement which showed that 
some eleven thousand machines, which he testified the day 
before were double frame machines, were single frame ma- 
chines and included by him in the account. (Record, 175). 

In addition to all this, Hanna says that he is not an ex- 
pert (Record, 176); that he has not examined any of these 
machines for many years (Record, 176); that he never had 
anything to do personally with the building of them (Rec- 
ord, 176); and that he testifies from his “ general knowl- 
edge of the machines and business” (Record, 176), and 
“not on any acquaintance with machines derived from 
handling or building them.” 

The question here suggests itself: Why have the defend- 
ants thus attempted to contradict Franks by a witness who 


testifies from “memory,” based on “general knowledge” 


merely, and this, too, without supporting him by additional 
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testimony or by a single corroborating circumstance? The 
fact that they have not produced witnesses conversant with 
the machines now claimed to have been double frame ma- 
chines is certainly significant. 

But there is another material circumstance to be consid- 
ered in this connection. When making his examination, 
Franks’ attention was directly called by Mr. Hanna to the 
matter of the double frame machines, and finding them 
entered “double frame’ on the defendants’ books, he ex- 
cluded them from his statement. But, to meet this new 
difficulty, it is now said there is nothing on the face of the 
books which would “always” indicate whether a machine is 
single frame or double frame. 

Mr. Hanna stated in his. first deposition that the books 
were “admirably kept—with great system—and kept with 
And 


as the books themselves contain entries designating ma- 


a view of affording af/ information.” (Record, 170). 


chines as double frame machines, we submit that but little 
weight should be given to the suggestion advanced by Mr. 
Hanna to break the force of Mr. Franks’ testimony, that 
the books do not always “ distinguish between double and 
single frames.” If some of the double frames were entered 
as double frames on the books, the only reasonable pre- 
sumption is that they were all so entered. Mr. Hanna did 
not keep the books; he did not make the entries, and he 
should not be allowed to impeach the correctness and 
reliability of books which he did not keep, and which, when 
it served his purpose to do so, he testified had been 
“admirably kept” and with a view of “affording a// informa- 
tion.” Further than this, Mr. Hanna expressly says in his 
first deposition that he made the defendants’ first statement 
“from our books,” and that all items of information as to 
the number of machines sold were “ wholly compiled from 
data furnished from our books;” and he adds that he 


“made it correctly,” and as above stated, that the books 
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were “admirably kept—with great system—and kept with a 
view of affording all information.” (Record, 169-70). 
Now, however, after the examination of the books by Mr. 
Franks, and after his testimony largely increasing the 
number of the defendants’ infringing machines, Mr. Hanna 
comes in and impeaches his first statement by saying that 
it was not made frém the books, as he had before testified, 
but from “memory,” to the extent of 6,140 machines; that 
is, he testifies that he left this number of machines out of 
his first statement, because from his “memory” he knew 
they were double frame machines. If it was then considered 
that the books did not “always indicate whether a machine 
is a single frame or double frame,” or, in other words, show 
all of the double frames, how could he state in his first 
deposition that the figures then given were taken “from our 
books” and were “correct in every particular?” 

As an additional reason why Mr. Franks’ statement 
should be accepted in preference to that of Mr. Hanna, it is 
proper to suggest that, according to their own evidence, the 
defendants stand in the position of having mixed up or con 
fused the complainant’s goods with their own—the single 
frame with the double frame machines ; and hence the case 
falls within the rule relative to a confusion or mixture of 
goods. 

Applying this rule to this case, and the fact that the books 
do not “always indicate whether a mac'ine is single frame 
or double frame,” if it be a fact, instead of a mere subterfuge 
to throw doubt on the correctness of Mr. Franks’ testimony, 
becomes utterly immaterial. It was for the defendants to 
distinguish their own property or lose it. If they claim 
that machines appearing on their books as single frame ma- 
chines were in reality double frame machines, and thus im- 
peach the integrity of their own books, it must surely be 
by testimony more substantial and reliable than that of Mr. 


Hanna, based on his “memory” only. The unsupported 
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testimony of a single interested witness as unreliable as Mr. 
Hanna is shown to be, is certainly not sufficient to establish 
the fact that Mr. Franks’ statement is incorrect, agreeing as 
it does in all respects and in every particular with the 
entries in the books, which Mr. Hanna admits were kept 
with admirable system, and with a view of affording a// in- 
formation. 

In view of these considerations, we submit and insist that 
the complainant is entitled to a recovery based on the 
number of machines disclosed by Mr. Franks’ examination, 
instead of the number which Mr. Hanna discloses; that is, 
we submit that, instead of computing the complainant's 
damages on 27,200 machines, they should be computed on 
32,382 machines, and that the Master and the court erred in 


not computing the amount on this number 
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At the time Mr. Haana produced his first statement— 
()ctober 24, 1882—there was a note at the foot showing 
that the defendants had paid 657.777 50 ro one James A. 


Saxton, and Mr. Harding, counsel for the defendants, called 


special attention to this payment. This note recites that 
the $57.777-50 were paid “on above machines. (Record, 


1607). The “above machines” were the 23,438 machines 
first reported, which did not include the 3,762 “ Droppers” 
afterwards reported, February 14, 1883 Mr. Hanna 
was asked about these payments, and we here quote his 


evidence: 


‘9.23. Do you know whether such royalties were actually paid to him 
; 
or not? A. Our books show they were paid 
"AY. 24. When do the books show they were p id \ in give you 
the dates and amounts 
In the year 1874........ beende cob easens rear ..$ 4,552.50. 
Se CO WORT BOTS oc cb ccccnoce: tes a ee ee rs £90 
ee, Er ee es ee eee 14,957.50 
5 CRO WEAF IBTS .. cccccesce Mas dhnbamds 22,747.50. 
Making a total of . : $57,777.50. 


(Record, 170) 
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When Mr. Hanna was recalled, Feb. 14, 1883, he was 
asked: 

“©. 2, The statement furnished at the time of your other examination 
shows an amount of over $57,700 paid to James A. Saxton, as royalties un- 
der other patents. Have you looked that matter up, and are you able to 
give any information on it now? A. I have not looked it up and am not 
able to give any information. I know the money was paid. 

Q. 3. Please produce a copy of the license under which that money was 
paid. A. I here produce a copy of it. 

“©. 4. How were those payments made—after the machines were sold 
or before, and in each year for the machines sold that year, or for the ma- 
chines sold in other years? A. I could not tell you. To the best of my 
knowledge anc belief they were paid according to the terms of the contract.” 
(Record, 214-15.) 

Mr. Hanna thus states that to the best of his knowledge 
and belief the moneys paid to Saxton “were paid according 
to the terms of the contract. Turning, now, to the con- 
tract with Saxton, which the defendants produced, we find 
that this contract provided that the payments to Saxton 


were to be on the first day of January, each year, for the 


machines manufactured the preceding year. The clause of 


the contract in relation to these payments says: 

“ And it is further understood and agreed that the said party of the 
second part shall render an account of the number ,of machines manufac- 
tured under this agreement to the party of the first part by mail, addressed 
to him at Canton, Ohio, on the first day of December in each year, and pay 
to said party of the first part. on the Ist day of January ensuing in each 
year, the sum of two dollars and fifty cents ($2.50) upon each and every of 
such machines, at the city of Chicago, on application of the party of the first 
part, or his authorized agent. (Record, 279). 

This is the provision of the contract, and there is not one 
word of evidence in the record to show that, the payments 
were not made as specified in the contract, and the only 
witness who testifies about the matter at all says that, ac- 
cording to his best knowledge and belief, the payments were 
made as required in the contract. 

If the payments were made according to the contract, 


then the $57,777.50 were paid for machines manufactured 
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prior to the year 1878, because the last payment was made 
in the year 1878, and must have been, according to the 
terms of the contract, for machines manufactured the pre- 
ceding year--the year 1877. Assuming, therefore, as we 
have a right to assume from the contract and from Mr. 
Hanna's testimony, that the $57,777.50 represented the roy- 
alty on machines manufactured prior to the year 1878, then 
at $2.50 a machine—the sum specified in the contract—the 
defendants had up to that time made 23,111 machines 


. 


—because $2.50 goes in $57,777.50 just 23,111 times. 


If we turn now to Hanna's statement, and add to the 23,111 


machines the 4,041 machines sold in 1878,and the 3,621 


or 


machines sold in 1879, and the 3,762 “ Droppers,” on 
which none of the Saxton money is claimed by the defen- 
dants to have been paid—and which were not included in 
the “above machines” (Record, 167), on which the $57,- 
777.50 were claimed to have been paid—then we have 34,535 
machines as being the true number which the defendants 
manufactured and sold during the six years of their infringe- 
ment. We do not see how anything could be more conclu- 
sive than this mathematical calculation. It demonstrates 
beyond question that the defendants made and sold many 
thousand more machines than admitted in their statements. 

If we examine this matter of the Saxton payments from 
another view, we find that the 27,200 machines reported by 
Mr. Hanna cannot possibly be correct. The Saxton license 
provided under no circumstances for < continuation longer 
than the harvest of 1878. It says: 


‘‘It is further understood and agreed that this agreement is to continue 
during and for the year and harvest of 1874. and the said party of the 
second part is to have the option, at any time between this date | February 
19, 1874] and the 15th day of October next, to elect to continue the license 
and agreement for and until and including the year and harvest of 1878.” 


(Record, 273). 
If we suppose that the terms of the contract were de- 


parted from—though Mr. Hanna, the only witness on the 
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question, says that to his best knowledge and belief they 
were not—and that the payment of 1878 was for machines 
built in 1878, then there would be the machines of 1870, 
and the “ Droppers,”’ to be added to the machines on which 
the payments were made. The payments, at $2.50 a ma- 
chine, amounted, as we have seen, to 23,111 machines. The 
machines sold for 1879, according to Mr. Hanna's original 
statement, amounted to 3,621, and the “ Droppers”’ amounted 
to 3,762, which would give us a total of 30,494 machines. 
This result is arrived at, as the court will see, by departing 
from the terms of the contract, and making a _ supposition, 
unrequired by the evidence, in the defendants’ favor. We 
simply present this view of the case, which is less in accor- 
dance with the evidence than the other, and which is more 
favorable to the defendants than the evidence requires, to 
show the court that, in any possible view of the case, Mr. 
Hanna's statement of 27,200 machines cannot be accepted 
as the true and correct one, nor as showing the number of 
machines which the detendants really manufactured and 
sold. Not only is Mr. Hanna’s statement discredited by 
the testimony of Mr. Franks, but it is absolutely impeached, 
and its unreliability exposed, from this simple mathematical 
calculation, based on the undisputed facts given. 

In view of all this, we most earnestly insist that Mr. 
Hanna's statement, discredited as it is by his manner of 
testifying, by Mr. Franks’ examination, and by these simple 
mathematical deductions, should be disregarded as. show- 
ing the Azghest number of machines for which the defen- 
dants should account, and that Mr. Franks’ statement 
should be adopted by the court as the true basis on which 
the account should be stated. We ask the court to correct 
the error into which the Master and the court below mani- 
festly fell, in adopting the statement furnished by Mr. 


Hanna, instead of that furnished by Mr. Franks. A mere 
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affirmance of the dectee below, without correcting this error, 


cannot afford the appellee complete justice. 
THE QUESTION OF INTEREST. 


On the question of interest, the Master in his Report said: 

“It is insisted upon the part of the complainant that interest should be 
allowed from the time of the infringement, or rather from the end of each 
year in which sales were made, respectively, and cases are cited in support 
of this position. I do not, however, recognize this case as failing within 
the reason of the rule, and have therefore disallowed the claim in stating 
this account.” (Record, 62). 

The Master, however, allowed interest at the rate of six 
per cent. per annum upon the sum reported, from the date 
of the announcement of the decision of the court establish- 
ing the rights of the complainant—March 13, 1880—* from 
which time compensation for the alleged unauthorized use 
is shown to have been deliberately withheld from the com- 
plainant.” (Record, 62). 

The complainant duly excepted to this ruling of the Mas- 
ter on the question of interest, and argued the exception 
before his Honor, Judge Gresham. Judge Gresham dis- 
allowed the exception, and allowed interest only from the 
date of the Master’s Report—July 21, 1884. 

Our contention is that the appellee is entitled to interest 
on the royalties on each year’s sales, from the end of the 
years in which the sales were made, respectively; that is, 
on the sales of 1874 from the end of 1874; on the sales of 
1875, from the end of 1875, etc. 

The first ground on which the complainant thus asks 1in- 
terest is that, in most respects, the case is analogous to an 
action of trover, and the rule in such cases is thus stated in 
Addison on Torts, p. 453, Note: 

“Tt is undoubtedly the general rule that the measure of the plaintiff's 
damages in an action of trover, is the value of the property at the time of 
the conversion and interest thereon from the time of the conversion, up to 


the rendition of the verdict.” 
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The second ground for this claim is that interest should 
be allowed under the rule often stated or suggested by this 
court, and which, without regard to other reasons, is par- 
ticularly applicable to this case because of the deliberate 
character of the defendants’ infringement. This rule is thus 
stated in Seymour v. McCormick (16 How., 489): 

“ The only actual damages which the patentee has sufiered in such a 
case is the non-payment of the price which is put on his license, with 
interest.” 

At a second trial of this same case (3 Blatchf., 224), after 
it had been reversed, Justice Nelson, charging the jury, in 
the light of the utterances of this court, said: 

‘‘ The customary charge for the right to use the patented invention is 
the measure of the damages which the patentee is entitled to recover in 
case of an infringement, with z#/eres¢ upon the same from the time of in- 
fringement. In other words . . . that fee, with interest from the time 
of the particular infringement, is the measure of damages for each infringe- 


ment.” 
But the latest utterance of this court on this question of 


interest is in /27/¢hman v. Proctor (125 U.S., 143), in which 


the court, through Justice Gray, said: 


“In an action at law for the infringement of a patent, the plaintiff can 
recover a verdict for only the actual damayes which he has sustained; and 
the amount of such royalties or license fees as he has been accustomed to 


receive from third persons for the use of the invention, with ¢feres/t 
from the time when they should have been paid by the defendants, is vener- 
liv. t] o} a lw ta] — the ~scnre ; dice wn ’ 

ay, tnougn not aiways, tanen as the measure of his damages: but the 

court may, whenever the circumstances of the case appear to require it, iIn- 

flict vindictive or punitive damages, by rendering judgment for not more 


than thrice the amount of the verdict.” 


As the complainant in this case is relying upon the re- 
covery of damages, instead of profits, the rule of damages 
is the same as if this were an action at law. As said by 
Justice Strong, in Locomotive Truck Co. vy. Penn. R. R. Co. 
(§ Banning & A., 518): 

‘There is no conceivable reason why the damages sustained by the pat- 
entee from the infringment of his patent are not the same whether he pro- 


ceeds at law or in equity.” ‘ 
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But in addition to invoking this rule of Seymour v. Mce- 
Cormick and Lilghman v. Proctor, which are representative 
of many other cases, we insist that the conduct of the de- 
fendants has been such as to justify the allowance of inter- 
est in order to afford complete indemnity. The allowance 
of interest has been often recognized by this court as proper, 
even on a recovery of profits, where the infringement has 
been deliberate and wilful. 

In Mowry v. Whitney (14 Wall, 653) the court say that 
gencrally interest should not be allowed where the recovery 
is on the basis of frofits, but that even then they “ will not 
say that in no possible case can interest be allowed.” 

In Littlefield v. Perry (21 Wall., 229) the court, after stat- 
ing that the decree was on the basis of profits, say: 

In Jewry v. Whitney it was held that interest is not allowable in such 
cases. except under peculiar circumstances, The testimony thus far pre- 
sented in this case does not, in our opinion, justify such an allowance. It 
will be for the court to determine, upon the coming in of the new report, 


accompanied by other evidence, whether the conduct of the defendants has 


been such as to subject them to liability in this particular. Profits actually 
realized are usually, in a case like this, the measure of unliquidated damages. 
Circumstances may, however, arise which would justify the addition of in- 
terest, in order to rive ct mplete indemnity for losses sustained | y wilful 


infringements.” 

In Zi/ghman v. Proctor, supra, this court, in laying down 
the rule as to interest on frofiés,as distinguished from dam- 
ages, and in speaking of “the exception of the plaintiff to 
the refusal of the Master to allow interest on profits before 
the date of his report,” said: 


- If the question thus presented were a new one, it W uld require grave 


consideration. But, by a uniform current of decisions of this court, begin- 
ning thirty years ago, the profits allowed in equity, for the injury that a 


patentee has sustained by the infringement of his patent, have been con- 
sidered as a measure of unliquidated damages, which, as a general rule, in 
the absence of special circumstances, do not bear interest until after their 
amount has been judicially ascertained.” (Page 160.) 

It may thus be seen that, whatever be the general rule, 


the courts have often recognized the propriety of allowing 
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interest, even in cases of profits, where the infringement is 
shown to have been “ wanton,” or where there have been 
“special circumstances,” or where the allowance of interest 
is necessary “in order to give complete indemnity for losses 
sustained by wilful infringement.” In other words, in deter- 
mining whether interest should be allowed in a case of 
profits, the courts have often said that it is material to in- 
guire whether the defendant's infringement has been of such 
a wanton character as to “subject them to liability in this 
particular.” But we have not been able to find a single 
case holding that, in a case of damages on the basis of a 
license fee, it is necessary to show that the defendant's in- 
fringement has been wanton or wilful. On the contrary, 
whenever the question has been before them, the courts 
have always said, as in Seymour v. McCormick, that in such 
case the patentee is entitled to recover his license fee, “ with 
interest on the same from the time of infringement.” 

But, if the allowance of interest in this case depends on 
the character of the defendants’ infringment, rather than 
upon the character of the recovery as between damages and 
profits, then we submit and insist that the element of wilful 
infringement is not lacking. 

As before shown, the defendants had actual knowledge 
of the Graham patent from numerous interviews between 
them and the patentee before the infringement began; they 
had direct knowledge of the patent from an official letter of 
the Patent Office, dated October 7, 1875; they were again 
notified of the patent and of the complainant's claim by the 
commencement of this suit, June 8, 1877; they continued 
their infringement, and made more than nine thousand ma- 
chines after the suit was commenced; they were informed 
of the validity of the patent by Judge Blodgett’s decision, 
announced a few days after the commencement of this suit. 


Under all of these circumstances, it will be difficult to con- 
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ceive of a case where the defendants’ infringement was more 
arrogant, deliberate and wilful. 

Under the decisions of the court and the peculiar circum- 
stances of this case, it seems to us clear that both the Mas- 
ter and the court erred in refusing the complainant interest 
on the amounts allowed as damages, on the basis of a 
royalty or license fee “from the time when they should 
have been paid by the defendants.” Damages should have 
been paid by the defendants at the end of each year's use. 
The amounts were withheld from the complainant from the 
end of each year, and the defendants should be re- 
quired to pay interest on the amounts which they thus re- 
tained, and of which they have had the use until the pre- 
sent time. 

There can surely be no valid reason why interest should 
not be allowed, as was done by the Master, from the date 
of Judges Drummond and Dyer's decision—March 13, 1880 
—when the defendants were judicially informed that they 
had been using the complainant's invention. From that 
time on they certainly withheld compensation from the com- 
plainant deliberately, and with a full knowledge that they 
did so at their own risks, one of which was that they might 
be required to pay interest on the amount so withheld. 

Judge Dyer, in the case of Graham v. Geneva Lake Com- 
pany, took this view of the case, and required the defen- 
dants to pay interest from the date of the court’s decision 
finding infringement, and the entry of the interlocutory de- 
cree referring the case to the Master. He said: 

‘A royalty or license fee of three dollars on each machine, if paid on 
1,570 machines, would make an aggregate of $4,710, and on that sum | 


shall also allow interest at seven per cent from the date of the entry of the 
interlocutory decree, which was October 11, 1880.” (Record, 263). 

Judge Blodgett also took the same view in his opinion in 
Graham v. Plano Company (35 Fed. Rep., 597), in which he 
held that complainants were entitled to recover “ damages at 


the rate of three dollars per machine, wth interest from the 
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We therefore submit and insist that the court erred in re- 
fusing to allow the complainant interest from the end of 
each year’s infringement, and that he still further erred in 
disallowing interest from at least the decision of Judges 
Drummond and Dyer finding infringement. We therefore 
ask the court for the allowance of interest from the end of 
each year's infringement; or, if this cannot be done, from 
the date of Judge Drummond and Dyer’s decision—March 
13, 1880—as reported by the Master. 


THE MEASURE OF DAMAGES. 

It may be observed, as preliminary to the consideration 
of the question of damages, that the defendants claim that 
they received no “profits” from the infringement com- 
plained of. In view of this claim by the defendants, and of 
the practical impossibility of arriving at the exact facts, 
which was well illustrated by the difficulty experienced in 
showing from their books the number of infringing ma- 
chines that they had made and sold, the complainant de- 
cided to waive profits and insist on damages, as under the 
statute he might. As will be hereafter shown, he intro- 
duced all possible evidence, not merely cumulative, to show 
the amount of these damages ; and, as has been held in JZ- 
Keever v. United States (23 Off. Gaz., 1529), where, a pat- 
entee— 

“ Has clearly suffered a material loss by the defendant's use of his inven- 
tion, and has produced all the evidence which the nature of the case admits 
of to establish the amount, there has never yet been a case in which his re- 
covery has been restricted to nominal damages.” 

As already stated, the Graham invention provides, by 
means of a light and simple mechanism, both tor an auto- 
matic and controllable raising, lowering and rocking of the 
finger-bar, independent of the main frame, and without the 
intervention of an under or supplemental frame. Others had 
previously provided for rocking the finger-bar in connec- 


tion with the main frame, by attaching the bar directly to 
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the frame, so that whenever either moved up or down, the 
other always had a similar motion, Others afterwards sought 
to secure a rocking motion by attaching the cutting apparatus 
to a second or supplemental frame, placed under the main 
frame, as will appear by the model of the machine manu- 
factured by the defendants immediately before they adopted 
the Graham invention As has been already suggested, a 
great objection to an attachment of the finger-beam to the 
main frame of the machine was that, whenever either the 
frame or finger-beam moved up or down, the other was 
required to have a similar movement. For instance, if the 
shoe passed over an obstruction, say four or six inches 
high, it would raise the rear end of the frame an equal dis- 
tance, and, of course, cause a corresponding pushing down 
of the front end and tongue; or if the castor wheel, on 
which the rear end of the frame was supported, passed 
over an obstruction, say four or six inches high, it would 
raise the rear end of the frame and the inner end of the 
sickle bar an equal distance, and, of course, cause great 
waste, particularly in mowing where the finger-bar should 
always hug the ground and cut as close to the surface as 
possible. A great objection to an attachment of the fin- 
cer-beam to a second or supplemental frame was that such 
frame rendered the machine unsightly, cumbersome, heavy 
and expensive. And, in either of these cases, at the time 
of Graham’s invention the sickle bar was incapable of an 
independent, automatic rocking motion. The defendants’ 
self-adjusting rocking motion, shown in their old double 
frame mower in evidence, was not made until 1866—two or 
three years after Graham's invention. (Record, 309, 311). 
Such was the state of the art at the time Graham entered 
this field of invention. The necessity of an automatic rock- 
ing motion to enable the sickle bar to readily adjust itself to 
the irregularities of the ground, and that could at the same 


time be controlled by the driver, if desired, and of a rock- 
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a 


ing motion produced independently of the main frame, and 
without the intervention of an under or supplemental frame, 
was fully realized by manufacturers. So far as shown, how- 
ever, the problem of devising any practical way of produc- 
ing these results was never worked out before the Graham 
invention. Of course, the defendants claim that Graham is 
not entitled to the credit of accomplishing these desirable 
results ; that he has not described them, or means for pro- 
ducing them; but an examination of his patent will show, 
beyond question, that he is entitled to everything now 
claimed for him, namely, that he contemplated and provided 
for both an automatic and controllable rocking motion, 
both independent of the main frame, and both without the 
intervention of an under or supplemental frame. This 
statement is fully borne out by the quotations from his 
patent, made in considering the nature and characteristics 
of his invention in the opening part of our brief. 

We reiterate, therefore, that Graham was the first to pro- 
vide for a self-adjusting, raising, lowering and rocking of 
the finger-bar; that he was the first to accomplish these 
results controllably, or at the option and will of the driver, 
while the machine was in motion; that he was the first to 
accomplish these ends independent of the main frame, and 
on a single frame machine; and that his claims fully 
cover all of these movements, whenever accomplished in 


substantially the way described in the patent. 


General Evidence of Utthty.—Not mentioning the self-ad- 
justability of all his movements, Graham made a great 
advance in the art when he thus provided for accomplishing 
the raising, lowering and rocking motions of the finger-bar 
independently of the main frame, and without the interven- 
tion of an wuder or supplemental frame. To make the 
importance of this advance in the art, and of the other 
advantages resulting from the use of Graham’s simple 


mechanism, apparent, we cannot, perhaps, resort to a better 
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source of information than the statements of the defendants 
themselves, in their own pamphlets and circulars—state- 
ments made to the public for the purpose of inducing trade, 
and on the faith of which, it is reasonable to presume, they 
sold many machines and received large amounts of money, 

In one of these circulars, issued in 1875, the year after 
they began to infringe, the defendants, in speaking of the 
infringing machines, say: 

‘‘ We have greatly improved the ‘Advance’ this year, having substituted 
the stze/e frame with an iron drag-bar, for the dows/e wooden frame used 
- last year, thus simplifying and lightening the machines very much, and at 

the same time preserving all the qualities which have made this machine 
such a general favorite in the past. Our arrangements for tilting the points 
of the guards to pick up fallen grain is very ingenious and effective, and at 


the same time easily managed by the driver.” (Record, 222). 


In speaking of another one of the infringing machines, 
the defendants, in this 1875 circular, say : 

“ The improved Prize mower is a two wheeled machine, with jointed bar 
cutting four feet in width, and has proven itself the best and most reliable 
grass cutter manufactured. It cuts equally well on rough or smooth ground 
and cannot be clogged in any kind of grass or clover. Owing to its grea. 
power it can be stopped in the heaviest grass or clover and start again with* 
out backing an inch. We know that every purchaser of this implement 
: will be more than satished with it. It is of very light draft, and is so 

Wnicely balanced that there is no weight on the horses’ necks, and no side 


draft.” (Record, 222). 


én In speaking of the “ Dropper,” another one of the infring- 
ing machines, the defendants, in this 1875 circular, said : 
“The ‘Advance’ dropper is a machine adapted especially to the wants 
of those having hilly farms, or who raise but little grain and a great amount 
of grass. It isa combined machine, with two bars—one for reaping, cut- 
ting five feet wide, and one for mowing, cutting four feet wide. Itis a 
complete machine of its kind, made under the Seiberling patents, but a 
great improvement on the original ; it gave perfect satisfaction wherever it 
was tried during the past season, and every farmer desiring a light machine, 
which will, at the same time, be very durable and do good work, cannot 


do better than to buy the Advance Dropper.” (Record, 222). 


In a pamphlet issued by the defendants in newspaper 
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form in April, 1875, in speaking of the machines which 
have been held to have been infringements, they say: 

“We have: 1st. Our improved single frame Advance, a machine much 
handsomer in appearance and of lighter draught than the old double frame, 
but preserving the essential features of the machine which have made it so 
popular in the past. 2nd. Our improved Prize mower, which, during the 
past season, has won hosts of friends. 3d. The ‘Advance’ dropper, the 
best in the market.” (Record, 222-3). 

In this same circular of April, 1875, in speaking of the 
improved Advance, which they called the “ king of com- 
bined machines,” the defendants say : 

‘This machine stands in merit far ahead of all competitors—in fact, 
there is no machine fit to be called its competitor; itis so much superior to all 
other machines of its kind that it is strange that farmers will be de- 
luded into buying any other, so long as they can get one of these famous 
grain savers. There are many other reapers which work well enough in 
nice standing grain, which, in fact, are great improvements on the old 
fashioned cradle, but the Advance stands without a rival in its adaptation 
to all conditions of grain, light or heavy, long or short, straight or tangled; 
in fact, no matter how bad the condition of the grain may be, or how 
difficult to cut, this superb machine will cut it clean.” (Record, 223). 

In this same circular of April, 1875, the defendants again 
Say : 

“ We have replaced the double wooden frame by a single one, substitut- 
ing for the auxiliary frame an iron drag-bar, thus making the machine 
much lighter and handsomer, without lessening its strength and durability, 
and at the same time retaining all the advantages of the double frame.” 
(Record, 223). 

In a circular issued in February, 1876, in speaking of one 
of the infringing machines, the defendants say: 

“No reaper can do better work than the improved Adyance did this 
year. No matter how hard to cut the grain was, no matter how badly 
lodged or tangled it may have been, this unrivalled implement was com- 
pletely master of the situation. It repeatedly cut grain where other ma- 
chines failed to do it.” (Record, 224). 

In a circular issued in February, 1877, the defendants say : 


“Our improved Advance is unchanged, and needs no comment, as its 


record in the past speaks louder than words. Our Prize mower is also un- 


ll 
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changed. That it is everything a farmer could wish for in the shape of a 
mower is sufficient reason for our letting well enough alone, and offering it 
to you on its past meritorious record.” (Record, 225). 

And again, in this same circular, in speaking of the “ Ad- 
vance,” the defendants say: 

“We have not changed this machine in any particular from what it was 
last year, nor do we know of any point in it where it could be improved. 
The many testimonials we receive from all quarters of the country have so 
satisfied us as to its perfect working, that we have not considered it desir- 
able to spend any time uselessly in making changes.” (Record, 226.) 

In a pamphlet issued in 1879 the defendants say: 

“ No reaper can do better work than the McCormick Advance did last 
year. No matter how difficult the grain was to cut, no matter how badly 
lodged or tangled it may have been, this unrivalled implement was com- 
pletely master of the situation, and it frequentiy cut grain where other 
machines utterly failed.” (Record, 227-8). 

In a pamphlet issued in 1880 the defendants, in speaking 
of the “‘ Advance,” say: 

“ By means of acrank (which may be seen in the cut) at the driver’s 
right hand, the points of the guards and the reel may be thrown down to 
pick up lodged or leaning grain, and by the use of this contrivance the very 
worst kind of lodged or tangled grain cannot escape the sickle.” (Record 229), 

We have thus quoted at length from the defendants’ own 
statements, covering the whole period of the infringement, 
to show their own estimate of the advantages resulting from 
the use of the Graham invention, in its enabling the defen- 
dants to dispense with the heavy double frame used by 
them until they began infringing, in 1874, and in its ena- 
bling the machine to effectually and perfectly cut tangled, 
lodged and fallen grain or grass. We submit that nothing 
could more conclusively establish the fact that the Graham 
invention, as used by the defendants, was an improvement 
of great practical and financial value. 

Of course, the defendants now contend that these advan- 
tages are in no wise due to the use of the Graham invention. 
Their man Hanna, recognizing the force of their admissions, 


plainly and coarsely stated that “we have to give a little 
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taffy every year.” (Record, 174). But the fact stands, that 
just as soon as they adopted the Graham invention they 
dispensed with their old, cumbersome, supplemental frame, 
and secured the advantages which they so _ repeatedly 
pointed out in their advertising matter. If this were in no 
wise due to Graham’s invention, it is certainly a curious co- 
incidence that, although they had never been able to dis- 
pense with their under or supplemental frame before, they 
were now able to accomplish this important result, and to 
secure all of the other advantages named, in the very first in- 
fringing machines manufactured. It seems to us that this 
circumstance alone ought to be conclusive that all of the 
advantages resulting from their leaving off the supplemen- 
tal frame were due to Graham’s invention; but when we 


‘ 


take their own statement that they “substituted the single 
frame with an iron drag-bar [Graham's invention, as_ used] 
for the double wooden frame” of their old machine, we do 
not see how there can be a possible doubt as to this ques- 
tion. 

As a starting point, then, we have the defendants’ own 
admissions that the adoption and use of the features held 
to be covered by the Graham patent “greatly improved” 
their machine, making it “much lighter and handsomer, 
without lessening its strength and durability,” and at once 
placing it “far ahead of all competitors’’—so far, in fact, that 
there was no other machine in the market “fit to be called 
its competitor.” 

The question now is,—What measure of damages should 
be applied? Or, in other words, how much should the com- 
plainant be allowed to recover per machine for the use of 
the invention thus publicly and repeatedly declared by the 
defendants to be so important and valuable? 

Specific Measure of Damages.——As above said, the com- 
plainant waives profits, and relies upon a recovery of dam- 


ages on the basis of a royalty or license fee. The general 
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rule, that an established royalty or license fee furnishes a 
safe and proper measure of damages in cases of this kind, 
may now be considered elementary. But, for the purpose 
of stating this‘rule in the language of this court, we will 
again quote from 7i/ghman v. Proctor (125 U.S. 143): 

“In an action at law for the infringement of a patent, the plaintiff can 
recover a verdict for only the actual damages which he has sustained; and 
the amount of such royalties or license fees as he has been accustomed to 
receive from third persons for the use of the invention, with interest thereon 
from the time when they should have been paid by the defendants, is gener- 
ally, though not always, taken as the measure of his damages; but the court 
may, whenever the circumstances of the case appear to require it, inflict 
vindictive or punitive damages, by rendering judgment for not more than 
thrice the amount of the verdict.” 

There can be no question that this rule is applicable to 
this case. But before citing the evidence, which we insist 
shows that the patentee has established a royalty or license 
fee, we wish to again call attention to a few circumstances 
which should be constantly borne in mind. 

The patentee always labored under great disadvantages 
in his dealings with manufacturers. The failure of his early 
efforts to manufacture the machine and put it on the market, 
in connection with Porter Bros., Cleveland, and the 
Werden's, threw a deep shadow over the whole business 
and left him without the means or influence necessary to 
fair and equal negotiations and dealings with other manufact- 
urers. The evidence shows that he visited most of the lead- 
ing manufacturers in the country, and endeavored to make 
an arrangement to get them to manufacture his machines, 
but that he was unable to do so. And after he was obliged 
to commence suit against these defendants, in June, 1877, 
manufacturers declined to manufacture his invention and 
pay him a royalty, on the ground that the McCormicks and 
others with whom he was in litigation would succeed in 
destroying his patent, and therefore they did not care to en- 
gage in the manufacture of the machine, or pay a royalty. 


(Record, 207). 
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For these reasons, other manufacturers followed the ex- 
ample of these defendants, and generally considered it 
unnecessary to recognize Mr. Graham's rights, even when 
adopting his invention. Their open defiance and disregard 
of the patent rendered litigation necessary, and, of course, 
this brought into prominence many questions, real or 
imaginary, touching the scope and validity of the patent, 
The result has been that for more than fourteen years the 
patent has been the subject of hot litigation, and, until 
its expiration, manufacturers generally’ have stood aloof, 
watching the contest, and hoping for a result adverse 
to the patent, so that they could use the invention without 
cost. 

To be a little more specific, the evidence shows that after 
Graham's disastrous enterprises at Waukegan, which ex- 
tended from 1863 to 1869, he endeavored to get his 
machine manufactured in 1870 by the Bloomington Manu- 
facturing Company, and by a party named Mr. Flagg; that 
in 1871 he saw D. M. Osborne & Co., of Auburn, New 
York; that in the winter of 1871 and '72 he called on Miller 
& Aultman, of Canton, Ohio, and on the Sieberling Manu- 
facturing Co., of Akron, Ohio; on Russell, at Massillon, 
Ohio; on Bayliss, at Massillon; on various parties through 
the states of Ohio and New York; on Walter A. Wood, at 
Hoosac Falls, New York, and on these defendants: that in 
1873 he called on D. M, Osborne, also on the McCormicks; 
on the Spragues, of Providence, Rhode Island; C. C. Bradley 
& Son, of Syracuse, N. Y., and the Remingtons, of Ilion, 
New York. (Record, 209-211). 

As showing in a strong light the financial condition of 
Mr Graham at the time he saw the Remingtons in 1873, 
and the depressing effect which his failure in manufacturing 
his machine and securing its adoption had had upon him, we 
refer to the testimony of Mr. Ross, who was superintendent 


for the Remingtons. In his account of his interview with 
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Mr. Graham, when he appealed to the Remingtons to 
settle for the infringement which they had already begun, 
Mr. Ross testifies that he said, “I have not got the means to 
carry me home; I have fought so long.” (Record, 442). 
This was in 1873. He thought he had fought so long; 
but he was then merely on the threshold of the contest. 
He has constantly fought for nearly fifteen years since 
then, and more then eleven of those years with these 
defendants. 

Of course, under all of these disadvantages and circum- 
stances, Mr. Graham has not been able to contract with 
manufacturers for the payment of royalties as generally, or 
on as reasonable terms to himself, as might otherwise have 
been the case ; but still his contracts have been sufficient to 
satisfactorily establish the value of his invention, or at 
least a value the defendants ought not to complain of as 
the measure of damages. And right here it may be proper 
to suggest that, in cases of this kind, an established royalty 
or license fee is applied as a measure of damages, because 
the price which the invention “commands between those 
who sell and purchase it, is the best criterion of its value.” 
( Wooster v. Simonson, 16 Fed. Rep., 680). The contracts, 
which will be referred to presently, must therefore prevail 
as establishing the measure of damages, unless there be 
other evidence in the record which furnishes a ée¢fer criterion 
of value. 

Keeping in mind the position of the patentee, this court 
will have no difficulty in determining what contracts, under 
the patent, most satisfactorily show the real worth of the in- 
vention, or, in other words, furnish the “best criterion of 
its value;"’ and, keeping in mind, also, that the defendants’ 
infringement has been of a most deliberate and wilful char- 
acter—in fact, committed in open, deliberate and arrogant 


disregard and defiance of the patentee’s rights—this court 
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will hardly feel called upon to resolve doubtful questions in 
their favor. 

Passing now to the consideration of special facts, we find 
that arrangments have been made under the patent, in three 
ways: first, at the rate of ten dollars a machine, under this 
and other patents; second, at lump or gross figures agreed 
upon in compromise settlements, and for which full releases 
and licenses have been given, without special regard to the 
number of machines, or value per machine; and, third, at 
the specific rate of five dollars a machine, under the two 
claims now in controversy, subject to a reduction to three 
dollars a machine, upon prompt payment. We will con- 
sider each of these ways of making arrangements under the 


patent, in appropriate order. 


THE TEN DOLLAR LICENSES. 


After the disagreement between the patentee and the 
Werdens, and the discontinuance of the maiuufacture of the 
machine in August, 1869, Mr. Graham endeavored to secure 


the manufacture of his machine on a royalty. 


The Waterman-hloom 1870 $10 License.-—The first 
contract that he made was with a party named Amos 
Waterman, in January, 1870. (Record, 178). This 
agreement was followed by another between Mr. Graham 
and Mr. Waterman, which was adopted by a party named 
Jacob C. Bloom, This contract was in writing, and is 
dated January 29, 1870, and is printed at pages 239-42 of 
the record. It provided for a royalty of ten dollars per ma- 
chine under the patent in suit and two other patents. Mr. 
Bloom paid five hundred dollars under this contract, 
although he never manufactured any machines under it. Mr. 
Graham says, in reference to this payment: 

‘*He paid me five hundred dollars as a payment under the contract, 


which provided that they should pay me a certain amount of royalty 
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whether they should manufacture machines or not. _I had a clause of that 


description in the agreement as a sort of spur.” (Record, 193). 


The Bloomington 1870 $10 License-—TVhe next contract 
which Mr. Graham made was with the Bloomington 
Agricultural Company, in March or April, _ 1870. 
(Record, 178). This license was not in writing. Mr. 
Graham says that it covered the same three patents as 


those mentioned in the Waterman and Bloom contract. 


(Record, 180). The royalty agreed upon was ten 
dollars a machine under all of the patents. The company 


began to manufacture under the license, and built fifty ma- 
chines. They refused, however, to pay the royalty to Mr. 
Graham, because they were notified by the Werdens not 
to pay any royalty to him. (Record, 181). 

Both of these contracts included all of the claims of the 
patent in suit, together with two other patents, and the 
royalty was not apportioned between the patents. As a 
matter of fact, however, the first and second claims of the 
patent now in suit embodied practically all of the valuable 
features of the Graham invention. Mr. Graham was asked: 

*(). 60. What is the value and importance of these first and second 
claims of the patent in suit, as compared with all your other claims? A, 
[ have always considered them of pretty much the entire value. 

“(. 61. Do you mean they are more important than all the other claims 
together? <A. I do. 

“(). 62. What styles of machines have been contemplated or manufac- 
tured under the licenses which you have referred to as granted under this 
patent—mowers or reapers? A. Mowers, exclusively.” (Record, 188). 

Mr. Graham's statement above, that these two claims were 
of more value and importance than all his others _ to- 
gether, is uncontradicted. 

These contracts, therefore, must certainly be regarded as 
showing that the first and second claims of the Graham 
1868 patent—the ones in suit—were considered worth a 
great deal more than the royalty claimed in this case—three 


dollars per machine. 
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In the absence of other evidence, however, we would not 
claim that they were sufficient by ‘hemse/ves to establish a 
technical license fee, but they certainly serve to throw 
light on the va/we of the invention. We shall therefore 
simply rely upon these contracts as showing Mr. Graham's 
first licenses, and as affording general evidence that the 


claims in suit are worth at least three dollars per machine. 
THE LUMP SETTLEMENTS. 


The next class of transactions were payments of gross or 


lump sums as settlements or compromises. 


The Remington 1873 Lump Settlement—The next pay- 
ment or transaction under the patent was the payment of 
five hundred dollars by the Remington Company, in April, 
1873. In reference to this payment, Mr. Graham says: 

“ They had been manufacturing a machine called the ‘Sherwood’. It 
was the duplicate, of the Sprague mower. They had learned before I saw 
them they were considered liable under this patent. I was at that time 


] 


negotiating with the Spragues, at Providence, in relation to a settlement. 


They, the Remingtons, had made a few machines; I don’t know how many. 
They paid me at that time five hundred dollars. They had discontinued 
making the machines at the time I met them. They paid me five hundred 


dollars for what they had made.” (Record, 187). 
Again, on cross-examination he was asked about this set- 
tlement with the Remingtons, and said: 


“XX ©. 110. When you made the collection of the Remington Company, 
did you callto see them? A. Yes. 

“XQ. 111. Did you ask them how many machines they had made? A. 
Yes. 

“X Q. 112. How many did they tell you they had made? A. They 
told me they had made towards a 100; could not tell exactly without some 
trouble, but they had made towards a 100 machines 

*X Q. 113. Did you take any means to satisfy yourself how many 
they had made’? A. I did not, beyond their statement ; I presumed they 
were honest, straightforward gentlemen, and I took their word for it 

“X Q. 114. Did they discontinue the manufacture? A. They had dis- 


continued before I saw them.” (Record, 193). 


Mr. Graham was afterwards: asked about the financial 
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condition of himself and his brothet-—Hugh Graham, the 
complainant— at the time he made the settlement with the 
Remingtons in 1873, and said: 

“We were poor, financially very poor, and if I remember correctly, all 
of the money that had been obtained by settlement or otherwise, up to 
and including the second money paid by Remington, was consumed in 
expense, meeting the expenses of litigation or other expenses connected 
with the business. I, myself, was at work most of the time in the employ of 
other companies—part of the time with Walter A. Wood & Co., and part of 
the time with D. M. Osborne & Co. The first money that we received that 
we could call our own and make any use of, if I remember correctly, was the 
money we received from Mr. Burrill.” (Record, 459). 

The defendants took the deposition of Mr. A. M. Ross, the 
superintendent of the Remington Company, in reference to 


this 1873 settlement, and he says that up to 1873 they had 


/ 
made probably 2,400 Sherwood mowers, which were 
released by the payment to Mr. Graham in 1873. (Record, 
440}. 

Mr. Ross says that he was not present at the time the 
settlement was made with the Remingtons, and that he did 
not know that any settlement had ever been made with 
Graham until after suit was commenced against the Rem- 
invtons for infringement, in 1880 

Mr. Ross was asked, on cross-examination : 


a 


“X ©. As I understand one of your answers, you did not consider the 
Sherwood mower as within the Graham patent? A [ have always main- 


tained it was not. 


“X ©. Do you know anything about Mr. Graham's financial condi- 
tion or need for money at the time of that settlement A. Ido. 
“xX ©. Please state what you know on that subject A. He appealed 


to the Messrs. Remington with his claims; they referred him to me. I had 
quite a contest; I have a great many that come to me with these claims, 
and told him he had no claim. He went away and came to me again in the 
afternoon, and said he was entitled to some consideration, and if I did not 
recognize him he should have to commence suit. He said ‘1 have not got 
the means to carry me home; I have fought so long,’ and he wanted to 
know if I would not go to Mr. Remington with him. I told him I did not 
recognize his claim and could not do so. On the morning of the second 


day, he had seen Mr. Remington, and later on I saw Mr. Remington and 
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opposed his settlement, and Mr. Graham came in the afternoon, and that 
was the end of it for a time, until this last case, when I found that release, 
and until then I did not know that Mr. Remington paid him any money.” 
(Record, 442). 

Neither of the Remingtons was called as a witness, and 
the only statement in the record as to the number of ma- 
chines which Mr. Graham understood that he was settling 
for in 1873, is that which we have before quoted from his 
testimony, where he says that the Remingtons informed 
him that they had made “towards a 100 machines.” 
(Record, 193). But if Mr. Ross’ statements should be con- 
sidered as showing that this setthkement covered a greater 
number of machines, then Mr. Graham was imposed upon 
as to the number of machines which the Remingtons had 
made. In this case he was grossly misled, and being also 
“without means to carry him home,” it cannot be said with 
any justice that he was then establishing a price or value 
per machine. It appeared, however, when the evidence was 
taken in relation to the Sprague settlement, to which we 
will presently come, that the Sherwood mower was made in 
two ways, and that only about one-twelfth of them contained 
Graham’s invention. In this view, on the number of ma- 
chines given by Mr. Ross, Mr. Graham was really receiving 
five hundred dollars for about two hundred machines which 
infringed his patent. 

But, as this settlement was a mere lump settlement, made 
when Mr. Graham was stranded at Ilion, New York, with- 
out means to carry him home, and possibly upon misin- 
formation as to the number of machines involved, we 
submit and insist that it is not entitled to consideration as 
a means of indicating the value of the invention in con- 


troversy. 


The Sprague 1878 Lump Settlement—The next set- 
tlement for a lump sum was with the Spragues, of 
Providence, Rhode Island. Mr. Graham had sued Gam- 
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mon & Deering for selling the Sprague mower, and Judge 
Blodgett had decided in favor of the validity of the patent, 
and found infringement. Mr. Deering had been called asa 
witness on the actounting, and had reported that they had 
sold 1,392 machines, of which but 488 were infringing ma- 
chines. (Record, 460). The Sprague Company was hope- 
lessly bankrupt, and after much correspondence with Mr. B. 
F. Thurston, Mr. Graham accepted $2,650.00, for which he 
released Gammon & Deering and the Sprague Company. 
The defendants examined Mr. Cook, the manager of the 
Sprague Mowing Machine Company. He says that the 
Sprague Company had manufactured and sold, “in round 
numbers, about ten thousand”’ machines, and that, with 
the exception of a very few machines, all of these were the 
Sherwood Mower. Mr. Cook was asked on cross-examin- 
ation : 

“X © 24. Please state how many of such Sherwood mowers the books 
show to have been made in the way mentioned in my last question, namely, 
so that the finger-bar could be rocked ortilted? A. 997 is what I find ; of 
these eight hundred and sixty one went to Gammon & Deering and the bal- 
ance went to St. Louis. 

“XN ©. 25, Then, so far as you know or have been able to ascertain from 
the books, was this number of 997 the only Sherwood mowers having this 
rocking or tilting feature? A. Yes. ; 

“X Q. 26. Was the settlement with the Grahams, to which you have 
referred, made at any rate per machine or was it a lump settlement, made at 
a gross figure? A, It was a lump settlement. 

X ©. 27. Was it made as a compromise of a law suit then pending ? 
A. Yes 

“X ©. 28. What was the condition of the Sprague Manufacturing Com- 
pany at the time of that settlement, made in 1878? A. Hopelessly 
bankrupt. 

“X Q. 29. Can you give us any statement as to its assets and liabilities 
at that time? A. Yes. Here is a statement I made up from our trial 
balance of April 30, 1875, which is the nearest date to the settlement with 
Gammon & Deering. I find the company’s assets amounting to $55,817.48. 
I added to this, for certain contingencies, such as value of mowers on hand, 
tools and patterns, which I estimated at two thousand dollars, making the 


assets $57,817.48; and I find the indebtedness to be $709,737.94.” (Record, 


447). 
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In view of the fact that the Sprague Company had only 
made 997 machines which contained the invention in 
controversy, and in view of the fact that their indebtedness 
exceeded their assets more than twelve to one, we submit that 
Mr. Graham was not only justified in accepting $2,650.00 in 
full settlement, but that his attorneys, who negotiated the 
settlement, effected a remarkably advantageous one. If this 
lump settlement is to be considered at all, then $2,650.00 for 
nine hundred and ninety-seven machines almost amounted 
to three dollars per machine, and that from a company that 


was “hopelessly bankrupt.” 


The Warrior Mower 1881 Lump Settlement.—The next 
lump settlement under the patent was the one with 
David H. Burrell, August 4, 1881, by which Mr. 
Graham transferred to him his claim against the Warrior 
Mower Company for twelve thousand dollars cash. A 
suit had been commenced against the Warrior Mower 
Company for the manufacture of a machine that had never 
been considered or passed upon by a court; but this suit 
had not been brought to a final hearing, so that the question 
of infringement was in doubt. Mr. Graham was asked: 


“©, 50. State all of the particulars connected with the making of 
this agreement of August 4, 1851, with David H. Burrell.. A. We had 
a suit pending against the Warrior Mower Company, and Mr. Burrell, of 
Little Falls, came here and wanted to compromise or buy the claim; the 
reason he gave was this: That the President of that Company was his 
father-in-law, and he was in very poor health, and a man that was easily 
worried over matters of that kind, and they were exceedingly anxious to do 
something with it, to relieve the old gentleman of the annoyance, and we 
finally made the trade with him. I transferred the claim to him to do what 
he pleased with, under certain restrictions, for the sum of twelve thousand 
dollars. The papers show all of the agreement between us. 

“Q. 51. What was the condition of that suit, particularly with ref- 
erence to questions of infringement, or at least, what did you understand 
about the advice that had been given to the defendants on that question? 
A. I understood they were advised they had a clear case on the question of 


infringement—a clear defense. The machine had never been passed on ; 
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that was the first suit brought against that machine. The instrument 


shows the entire agreement and understanding.’’ (Record, 186). 


This sale to Mr. Burrell was made without any informa- 
tion as to the number of machines that the Warrior Mower 
Company had made, and the agreement with Mr. Burrell 
provided that he should make no settlement nor grant any 
license to the company, except for a gross sum, at a less 
figure than three dollars a machine. (Record, 252). 

The defendants called Mr. Burrell, and examined him in 
reference to this arrangement. Mr. Burrell stated that the 
Warrior Mower Company had made from ten to twelve 
thousand machines prior to the settlement, and probably as 
many as three or four thousand since. On cross examina- 
tion he was asked to state fully all of the facts connected 
with the making of the arrangement, and replied: 


‘A. The knowledge of this suit came to me through Judge Loomis, 
my father-in-law, who was President of the Company, and I thought the 
suit was wearing on him, and so I undertook to settle it. For that pur- 
pose I went to Chicago and had an interview with Mr. Graham at Mr. 
Banning's office, and asked them to show me what they based their 
suit upon, and after a little time they gave me the facts of the case. I 
suggested to them that perhaps it would be best for them to settle with 
us, and told them the reason why I desired to settle. They said they 
would think it over; and that they were coming East and would stop at 
Little Falls to see me, and perhaps the settlement could be made A 
week or two after that, Graham and Banning came to Little Falls, 
and were here on the 4th of August, 1881. They questioned me as to 
the number of machines we had made. I told them I knew nothing 
about it; that i was simply a director and stockholder of the Company, 
and desired to get the matter settled on account of Judge Loomis, and 
I finally made them an offer of a gross sum of money, and after some 
little argument over the matter it was finally lumped off at twelve 
thousand dollars; that, in brief, is the history of the transaction. 

‘X ©. You did not inform him of the number of machines previously 


manufactured by the Warrior Mower Company? A. I did not 


‘X QO. Do you remember any statements made by yourself at the 
time of that settlement to Mr. Graham, to the effect that the Warrior 
Mower Company’s machines, as manufactured for the first few years 
after it began business and up until about 1575, had been different in 


= 


construction from the Warrior Mower as manufactured afterwards, and 
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at the time of that settlement? A. I think I told Mr. Graham the 
machines had been different in construction since about 1875 from what 
it was before; that the machines had been the same since about 1875, 

“X Q. What did you say to him on the question of infringement, 
as to the machines manufactured before 1875? A. I told him I under- 
stood they did not infringe. 

“xX QO. Was that settlement with the Grahams made at any rate 
per machine, or on the basis of any particular number of machines, or 
any particular rate of royalty under the patent? A. It was not.” (Rec- 
ord, 435-7). 

Mr. Burrell further says that he did not inform Mr. Gra- 
ham of the number of machines the company woulc manu- 
facture in the future, and in reference to the amount paid he 
says: 

‘*¢] said to him I thought it was usual, where parties stepped up and 
made a proposition to settle, a concession should be made to them, and 
the result was I said to him squarely I would pay that amount and no 
more, and he finally accepted it.” (Record, 438.) 

We submit that there is nothing in this transaction with 
Mr. Burrell, which was for a lump sum, without information 
as to the number of machines the Warrior Mower Company 
had manufactured or would manufacture, with the question 
of infringement unpassed upon by a court, with a stipula- 
tion that Mr. Burrell should not assign the claim for any 
rate per machine less than three dollars, that can operate to 
place a less value upon Mr. Graham's invention. It was 
with reference to this payment of twelve thousand dollars 
that Mr. Graham said: “ The first money that we received 
that we could call our own and make any use of, if I re- 
member correctly, was the money we received from Mr. 


Burrell.” 


The Geneva Lake 1881 Lump Settlement—The next 
lump settlement under the patent was with the 
Geneva Lake Company, in September, 1881. Graham had 
recovered a decree against them, at the rate of three dollars 
a machine, for $4,902.29. The company was insolvent, 


and Mr. Graham accepted $2,637.50, and the assignment of 
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a certain patent to Burdick & Leroy, owned by the Geneva 
Lake Company, for the state of Indiana. In reference to 


this matter Mr. Graham said: 


‘QO. 42. State whether you 


~ 


ever obtained any final decree in the 


uit against the Geneva Lake Company to which you have referred; and 


if so, what was finally done with such decree \. I did obtain a final 


decree or judgment, an execution was issued and returned not satisfied, 
and finally the case was settled between ourselve and that Company. 


he judgment in that case was for a fraction over five thousand dol- 


aah uA 


the accounting we 


— 
— 


lars—I forget just the exact amount—and 


granted them a license at the regular rate, they Lying money in advance 


4 
lly settled with them, after we discovered 


for that license, and we fina >, 
their insolvency, for a trifle less than three thousand doilars, if 1 remem- 
ber correctly. I could not give you the exact figures. I can, however, 


They paid me something less than 


by referring to the memorandum. 


three thousand dollars, together with the right of the state of Indiana 
in the Burdick & Leroy patent 


“©. 43. Gave you an assignment of their patent? A. Yes sir, the 


Burdick & Leroy patent, forthe state of Indiana. The assignment was 
taken in another name. 


“QO. 44. What was the condition of the Geneva Lake Crawford Man- 


ufacturing Company at the time that settlement was made? A. I sup- 


pose they were bankrupt. The execution was returned not satished—no 


property found. I saw anoticein the daily papers, a few days previous 


to the serving of the execution, of a sale of their e1 effects, under the 


hammer, at Sherift’s sale.” (Record, 154-5.) 

The defendants examined Mr. Nethercut, the bookkeeper 
of the Geneva Lake Company, and he was asked on cross- 
examination: 


Lake Crawford Manufacturing Company was 


“X ©. 35. The Geneva 
would not be sure about the 


insolvent in 1881, was it not? A. Yes: I 
date—'S5o-"1." (Record, 424). 

We submit that the settlement of this decree, which had 
been rendered at the rate of three dollars per machine, in 
view of the insolvent condition of the Geneva Lake Company, 
affords no evidence whatever to show that Mr. Graham placed 


a valuation of less than three dollars per machine upon his 


invention 
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The Glass 1882 Lump Payment.—The next gross or 
lump payment under this patent was with Albert J. Glass, 
January 13, 1882, who paid five hundred dollars for a right 
to manufacture the invention. Mr. Graham, in speaking of 
this matter, says: 

“Mr. Glass came to me—he was an old friend of mine—and stated he was 
about to leave Chicago and engage in manufacturing reapers and mowers 
at Jainesville, Wisconsin, and they were getting up a new machine up there, 
and they might possibly'run against our claim, and they might not, but, to 
avoid any difficulty in the future, he was desirous of making an arrangement 
with us that would allow him to use one or both of these claims in that 
mower, if they happened to strike it. He offered me five hundred dollars 
for such a license, and as our patent was nearly expired, had only a short 
time to run, and there was uncertainty of their getting near enough to make 


them liable, I concluded to trade with him. and I made such a trade with 


him as the papers in that particular show, which are here in evidence.’ 
(Record, 187.) 

This license, which is printed at page 253 of this record, 
provides that “this license shall not be in any way assign- 
able, nor shall other parties be associated with the licensee 
in exercising the privileges hereof, without the written con- 
sent of the parties of the first part,’’ and that, if there should 
be any extension of the Graham patent, he would pay Mr. 
Graham at the rate of three dollars per machine. 

We submit that this lump payment of five hundred dollars 
by Mr. Glass, under which it does not appear that any 
machines were manufactured containing the Graham in- 
vention, which was simply a personal privilege, specifically 
limited to an old friend, can cut no figure as indicat- 
ing the value of the Graham invention involved in this 


controversy. 


The Fohnson 1882 Lump Settlement—The next settle- 
ment for a gross sum was with the Johnson Harvester Com- 
pany, of Brockport, New York, which paid ten thousand 
dollars. A suit had been commenced against them, but 
had not proceeded far. Mr. Graham says: 


“We had a suit pending against the Johnson Harvester Company, and 
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one of their officers—I think it was their president, I cannot tell his name— 
came on here and wanted to effect a settlement; there was a good deal of 
question about the infringement of the machine, even in our own household’ 
for that matter, and we finally settled that case for the sum of ten thousand 


dollars. It was a lump settlement.” (Record, 156). 

The settlement was reduced to writing, and is printed on 
page 254 of the record. It recites that ‘“ concessions 
being made on both sides, said parties have agreed 
upon a compromise of said suit, and of all matters con- 
nected therewith, or in anywise in controversy between 
them.’ 

The defendants examined Mr. Charles Dewey, the 
president of the Johnson Harvester Company, in reference 
to this settlement with Mr. Graham. He says that all 
of the machines included in the settlement would be 
about eight thousand. (Record, 428). Mr. Dewey was 
asked : 

“X ©. In the making of that settlement, was the number of machines 
manufactured by your company, and which were claimed to be an infringe- 
ment of the Graham patent, mentioned or disclosed to Mr. Graham? A. 
No, sir; only in a general way. We estimated that as the number of ma- 


chines of the different kinds we had made that were successful. 

“XQ. And you stated that you had made various kinds of machines 
which did not embrace the features of the ones claimed to be an infringe- 
ment of his patent? A. Yes. 

“X ©. The whole settlement, then, was a compromise settlement of a law 
suit pending against your company, on account of that alleged infringement, 
wasitnot? A. Yes. 

“X QO. In making that settlement with the Grahams, did your Co. claim 
or insist that its machines were not an infringement of the Graham patent? 
A. Yes: I think we did. 

“XQ. Who represented your company as counsel in the suit against it, 


with the Grahams? A. Mr. Harding and Mr. Bennett.” (Record, 425-29). 


We submit that this payment of ten thousand dollars, 
which was made in a case where the infringement was 
doubtful, where the number of machines included in the 
settlement was not disclosed, and where the whole trans- 


action was the settlement and compromise of a pending law 
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suit, can have no effect in determining the value of the 
Graham invention in controversy for each machine in which 


it was used. 


In reference to all of these lump settlements, it may be 
stated that in every case they were compromises, generally 
made after suit begun, and generally where the question of 
infringement was, to say the least, doubtful. The amounts 
paid were not estimated on any particular basis, or at any 
particular rate. All but the last two or three were made at 
a time when the patentee was in urgent need of money to 
meet ordinary living expenses, as well as to carry on his 
litigation; and as the then counsel for these defendants 
appeared for the Johnson Company, the Remington Com- 
pany and the Warrior Mower Company, the last two or 
three settlements were made under circumstances at least 
giving ground for a suspicion that a general combination 
had been formed to resist the patent; and most or all of 
them were made while this suit was pending, before 
the defendants’ petition for a rehearing was overruled, and 
therefore while the patent was under the cloud of this 


litigation. 


The law is well settled that general compromise settle- 
ments, such as those above are shown to have been, cannot 
be considered as fixing or establishing any rate of royalty or 
license fee that can be applied as a measure of damages in 
an infringement suit. 

Thus, in Slack v. Munson (2 Banning & A., 626), Justice 
Hunt, speaking of the general rule above mentioned, namely, 
that in cases of this kind an established royalty or license 
fee constitutes the true criterion of damages, says that such 
“rule can only be applied where there is a fixed and 
established price at which a license is granted,” and then 
adds that 


“No price can be said to be fixed, or royalty established, where the pat- 
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entee varies his price according to the courage or ability to resist of the in- 
fringer, or where there are other circumstances showing the absence of a 
fixed and established fee.” 

This language is quoted in JJatthews v. Spangenberg (14 
Fed. Rep., 351), in which Judge Wallace, holding that such 
compromise settlements as those shown here cannot be 
considered as establishing a measure of damages, says: 

*Itis quite impossible from the proof to ascertain what was estimated 
as the basis of royalty for future use, oras damages for previous use, what 
was allowed for costs, and what by way of compromise. Everything is 
left to conjecture and speculation, except the fact that there was a recogni- 
tion of liability to the complainant for the unlawful use of his invention.” 

If there were no other reason for excluding compromise 
settlements in an inquiry of this kind, Judge Wallace gives 
a sufficient one in the language quoted above, when he says 
that “everything is left to conjecture and speculation,” so 
that it is impossible “ to ascertain what was estimated as the 
basis of royalty for future use, or as damages for previous 
use, What was allowed for costs, and what by way of com- 
promise.” But in addition to this, it is contrary to all 
reason and sound principles to say that, although the law 
encourages compromises, a patentee cannot make them, 
even under pressing circumstances or in doubtful cases, 
without impairing or destroying the value of his patent. 
Or, stated in a different way, it is contrary to all sense and 
reason to say that a patentee may not, like any other man, 
act on ordinary, common-sense, business principles, and tn 
proper cases make fair and honest compromises, without 
prejudicing his rights against manufacturers who refuse to 
compromise. Shall such manufacturers, who refuse to 
recognize an honest claim, and by continued and persistent 
opposition seek to crush a patentee, putting him to the 
trouble, delay, anxiety and expense of long and most 
burdensome litigation, be afterwards allowed the same con- 
sideration and terms as manufacturers who, respecting the 


hts of the patentee, make prompt and fair and honest 


"icy 
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settlements for the use of the patented property? If this 
be the rule, thenthose who make it a business to appro- 
priate other people’s inventions will be placed on the same 
footing as honest manufacturers—concessions cannot be 
made to the latter without also being made to the former. 
And if this be the rule, patentees must be advised that, al- 
though called a _ meritorious class, the law really 
discriminates against them, and, instead of encouraging 
compromises, according to the general rule, actually dis- 
courages their making them, even in doubtful or bankrupt 
cases. 

Assuming, then, that this court will not give controlling 
weight either tothe licenses for ten dollars a machine, which 
included three patents, or to the settlements at compromise, 
lump figures, we come to a consideration of the third class 


of transactions under the patent, namely : 


-~ 


THE LICENSES AT $3 PER MACHINE. 

The evidence shows that Mr. Graham granted a number 
of licenses, all of them but one being at the rate of $5 a 
machine, under the two claims in controversy, but with a 
provision that the royalty should be reduced to $3 a 


machine in case of prompt payments. 


The Wayne Company 1878 $3 License— The first 
license at the rate of three dollars a machine was 
made with the Wayne Agricultural Company, of Richmond, 
Indiana, November 21, 1878. This license was in writing, 
and is printed on page 244 of the record. It was taken 
voluntarily. In fact, it was long sought after, and the rate 
of royalty was named by the licensee itself, and in view of 
special circumstances, at a figure which all of the parties 
then considered very low. The license conferred an ex- 
clusive right for several states mentioned in it. 

The Wayne Company desired to manufacture the 


Sprague Mower. This mower was not then in the market, 
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and to bring it into favor with purchasers would require 
time, effort and the expenditure of money. All of these 
things were urged as a reason why Graham should make a 
liberal reduction in reference to his royalty or license fee. 
Mr. Graham first demanded $5 a machine, but, in view of 
the circumstances above mentioned, finally consented to re- 
duce his price to $3 a machine. The negotiations for this 
license were begun in 1876. Mr. Graham was represented 
by Mr. M. A. Morse, through whom correspondence 
was carried. After the license had been signed, the 
Wayne Company neglected to begin manufacturing 
under it, and in December, 1880, Mr. Graham, be-.« 


coming impatient, notified them that the license was ter- 


minated, and shortly afterwards filed a bill against them for 
infringement. [hey had,in the meantime, begun to manufac- 
ture a machine called the “Crawford Mower” which contained 
Graham's invention, and they filed an answer in the suit 


against them, insisting that the license was in force, and that 


+ 


they were manufacturing under it. Inthe 4th and 7th 
paragraphs of their answer (Record, 274-5), they insisted 
that the license was still in force, and upon their right to 
manufacture under it. We quote at some length from 
the evidence in relation to this license. 

Mr. Graham was asked: 


° . 1] > . ' sal Sats, : . - t* ; } » . 
‘State all the particulars connected with the Granting of the license to 


the Wayne Agricultural Company in 15738? A. _ I think in the winter of 
1876 and 13877—1 think perhaps in December—Mr. L. L. Lawrence, Pres- 


ident of the company, sought an interview with me in relation to the Sprague 
Mower, which I at that time had sued, but the suit had not been yet deter- 
mined. Ile was desirous of building that mower, and wanted to make an 
arrangement, if I gained that suit. Inthe summer of 1878 he opened up a 
correspondence with me in relation to it, and I met Mr. Lawrence here by 
appointment in August, that year, at which time we negotiated in relation 
to the matter. Mr. Lawrence offered me three dollars royalty. I asked 
him five dollars. He told me at the time that he did not think that his 
company could be induced to pay more than three dollars. We separated 
then, with the understanding that we would meet at the Kansas City Fair 


inthe fall. Wemet there according to our understanding at that time, and 
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closed the trade up at three dollars. I became satisfied I could not do any 


better, and I closed the trade with him at three dollars per machine. We 


then made an appointment for a meeting at their place in Richmond, 


Indiana, some time about the middle of October. Subsequently, the meet- 
ing was arranged to take place here, at Chicago. I came on here to Chicago 
—at that time I was living in Girard, Kansas—and when I got here I gota 
communication from the company that they had concluded not to deal. 
I remained here in correspondence with them until late in November, and 
I went down to their place finally, and there closed up the license that is 
introduced here in evidence, which was executed on the 21st of November, 
if I remember rightly. 

“©. 28. What statements or promises were made, if any, on behalf 
of the Wayne Company, as to its proceeding with the manufacture cf your 
mowers, and builcing up the trade therein? A. In that license I granted 
them exclusive territory as to certain states, as to license to sell, and they 
agreed to supply the demand, or at least to make their best efforts to supply 
the demand, in that territory, and they insisted that, as it would be some 
expense to them to introduce the machine and push it, they could not 
afiord to pay me over three dollars, and give it the energy it was entitled 
to.” (Record, 181-2). 

On September 7, 1878, the Wayne Company wrote Mr. 
Morse, through whom the correspondence was conducted, 
saying: 

‘Your letter of August 24th came during the absence of our Mr. Law- 


rence. He has just returned, and we hasten to reply. Our Board has had 


the matter under consideration, and after looking all over the ground, they 
came to the conclusion that the offer of three dollars royalty is really as 
much as we can afford to pay, and work up the sale of the machine as it 
should be. Mr. Lawrence is desirous of seeing you as early as he can. He 
leaves for the Ohio state fairon Monday; from there he goes to the Kansas 
City fair. If you happen to be there, he will be glad to see you. Mr. L. 
wishes us to ask that you be sure and secure the mower we saw nea! 
Chicago, so that in case we should make an arrangement with you we may 


have the mower for use, etc” (Record, 246). 

Mr. Graham says that Mr. Lawrence promised, on behalf 
of his company, that they would endeavor to build up a 
large business, and urged this as a consideration for his ac 
cepting three dollars per machine, and that it was on the 
faith of such promises, and of the promises contained in the 
above letter, that the agreement was made at the rate of 


three dollars per machine. (Record, 382). 
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Mr. Morse, being asked about the negotiations, and his 


> 


interviews with Mr. Lawrence, and the statements that were 


made, said: 


“Mr. Lawrence came to see me in our office on Canal street two or three 
times, and arrangements were made for him to examine what was known 


as the Sprague Mower, which was built upon the basis of Mr. Graham's 
patent. He went into the country in company with Mr. Graham, I think 


r near Libertyville, in this state, where he saw and exam- 


to Libertyville, o 
He ther 


ined the Sprague Mower. and was well satished with its working. 
prag y 


made a proposition for the manufacture of the mower under Mr. Graham's 


patent, which we would not accept at that time. 


“(. 7. What was that proposition? A. Mr, Lawrence made a proposi- 
tion of three dollars for each machine that he might manufacture; we asked 


five dollars, and the matter rested there for a time ; the negotiations were 


not, at that time, closed. Subsequently, upon the representations of his 


company that they were having a very largely increased trade in their 
reaper, and as to the necessity of their having a light mower to accompany 


} 


he trade, and that they intended to enlarge their works, increase 


that int 
their facilities, and do a large trade in this mower, it was finally considered 


best to accept his proposition for the territory named, and the contract was 


drawn up and duly signed. 
What was said, if anything, by Mr. Lawrence in reference to 


“(> 8 
). 


pushing that mower business? A. He said the company would push it to 


the extent of their ability—their increased ability. 


their facilities and they would be able to manufacture and sell a large num- 


Chey were to increase 


ber of those machines.” (Record, 213) 
“(. 16. What was the object or purpose for which the 
The question involved a matter of 


license was 


granted to the Wayne Company? A. 


4 


profit, to secure an income, to have the machine manafactured, to get it be- 

fore the people, to introduce it again to the trade, and this concession was 
s 

we - - 4 . f } . FY ‘ted acl sly i oo blishi y 

made ior the purpose of having it started immediately and re-estabdiusnhing 


its good reputation, for it certainly had a good reputation. Those of us 


who had been in the trade for years had to meet it. 
What was the reason, as given by Lawrence, that he declined 


you introduced him to 


7. 
to make any definite arrangement at the time 


G;raham in the winter of 1876-77? A. Because the suit against Gammon 
and Deering was then pending, and they had no desire to involve them- 


selves in a law suit; in other words, they wanted a clear title to their right 


to manufacture.” (Record, 219). 
As I understand you, you say that the offer of three dollars 


"2. 22. 
per machine was first made by Lawrence at the time he went out in the 


country to see the machine, in the summer of 1878? A. It was. 
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“Q. 23. That was the offer that was afterwards accepted? A. It was.” 
(Record, 220). 

After the Wayne Company had filed their answer insist- 
ing that the license was still in force, and that they were 
manufacturing under it and ready to comply with all of its 
requirements, and after the complainant had begun to take 
evidence, the parties arranged the matter upon the Wayne 
Company paying three dollars a machine for all that they 
had manufactured—three hundred machines—and giving 
Mr. Graham three notes, for fifteen hundred dollars each, to 
cover their manufacture for the years 1882, 1883 and 1884, 
which they represented would be about five hundred ma- 
chines per year. (Record, 183-4). The defendants after- 
wards examined Mr. Lawrence, and he stated that they had 
manufactured about one thousand machines for each of the 
years 1882 and 1883, and expected to make as many for 
the year 1884; but he admitted that, upon the arrangement 
with Mr. Graham, he had informed him that they would 
manufacture about five hundred machines a year. We here 
quote from his testimony: 

“X Q. 48. Your company and the Grahanis were in litigation at that 
time? A. Yes. 

“X Q. 49. You were contending for the right to manufacture under 
the Graham patent under the license of 1878, were you not? A. Yes. 

*“X Q. 51. Did you state to Mr. Graham at that time how many ma- 
chines you expected to manufacture during each year of the life of the 
patent? <A. I stated that at five hundred then, in that way, that we had, 
but I did’nt know how many we could get out. 

“XQ. 52. Did you not state that it was uncertain how many you 
would manufacture, or whether you would continue to’ manufacture during 
the life of the patent? A. I did not know whether I would be able to 
manufacture five hundred every year. I would settle on that basis. 

*“X Q. 53. You assumed that you would make five hundred each year, 


and paid for it in the way specified in these notes? A. Yes. (Record, 418). 


The. fact that the Wayne Company manufactured a 
greater number of machines than they had informed Mr. 


Graham at the time of the arrangement, when he gave them 
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a paid up license they expected to manufacture, cannot 
militate against him. The facts that the Wayne Company 
agreed to pay three dollars a machine under this license; 
that when Graham attempted to revoke it and have it 
declared at an end, they defended the suit on the ground 
that the license was in force; contended, as Mr. Lawrence 
expresses it, for the right to manufacture under the license ; 
paid three dollars a machine for all that they had made 
under it, and paid for the future at the same rate for the 
number of machines which they expected to manufacture, 
show conclusively that, in the estimation of the Wayne 
Company, the Graham invention was worth at least three 
dollars a machine. They were willing to pay that, and 
compete with the defendants in this case, who were using 
the invention without paying anything. 

As stated by both Graham and Morse, and as shown by 
the fact that they afterwards contended to have it continued 
in force, the Wayne Company earnestly desired this license ; 
but, notwithstanding this, they delayed taking it for two 
years, because, as Morse says, “they did not want to engage 
in the manufacture of a machine on the basis of a patent in 
iitigation ;" or, as he otherwise expresses it, “they wanted a 
clear title to their right to manufacture.” In any common- 
sense business view, this hesitation on their part, caused by 
the opposition of others, coupled with their representation 
that “ they intended to enlarge their works,” and “ push it 
to the extent of their ability—their increased ability,” and 
so “would be able to manufacture and sell a large number of 
those machines,” and their agreement that, if they found it 
equal to their expectations, they would “manufacture it ex- 
clusively as a mower” after 1879, and would then “do all in 
their power to supply the wants of the trade,”’ certainly fur- 
nished good reasons for making liberal concessions. As 
Morse well states, “the question involved a matter of 


profit, to secure an income, to have the machine manu- 
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factured, to get it before the people, to introduce it again to 
the trade; and this concession was made for the purpose of 
having it started immediately, and re-establishing its good 


reputation, for it certainly had a good reputation.” 


As this license is not expressly limited to any particular 
claims, it is proper that we should explain our statement 
that it was granted under the two claims now in controversy, 
As to this, all of the evidence shows that the Wayne Com- 
pany, having their own reaper, simply desired a license to 
manufacture a mower—the Sprague mower. The language 
of the license is that “the party of the first part hereby 
agrees to license the party of the second part to manufacture 
their mowing machine.” (Record, 244). The agreement, 
executed between the parties at the same time, refers to it 
as “a license to manufacture and sell a mowing machine,” 
and all the way through speaks of “said mower’ and “smow- 
ing machine.”’ (Record, 245). In addition to the fact that 
the license is thus limited to a mower, and nowhere speaks 
of a reaper, all of the witnesses agree that it was simply in- 
tended to authorize the Wayne Company to manufacture the 
features of Graham’s invention contained in the Sprague 
mower. Graham says the company told him they desired 
to mant facture “the machine knownas the Sprague mower,” 
and that it was for this they wished a license. Morse says 
the license related to a mower; that representations were 
made “as to the necessity of their having a light mower to 
accompany” their reaper, and that they intended to manu- 
facture “what was known in the trade as the Sprague 
mower;” and in the letter forming a part of the negotiations, 


sé 


the Wayne Company asked Morse to “be sure and secure 
the mower we saw near Chicago,” which both Graham and 
Morse say was a Sprague mower. 

As stated then, all of the evidence shows that the license 
simply contemplated and authorized the manufacture of a 


mower as distinguished from a reaper. Turning now to the 


—= 
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patent, w@ find that these first and second claims are the 
only ones that cover features applicable to a mower; and 
Graham expressly says that this is so. (Record, 188). 

It may be further objected that the license covers a spring 
coupling pin, secured by another one of Graham's patents. 
This is true, but the use of this coupling pin formed no part 
of the negotiations, and was not mentioned or considered in 
connection with the royalty provided for in this license. As 
to this, Mr. Grahain says: 

“After we had got our trade made and Mr. Baxter had got the 
instrument nearly finished, I happened to think of that pin, and it occurred 
to me I could throw it in there and perhaps get it introduced by its use in 
that machine, and I said to them they might use that pin free of cost to them 
if they desired; hence he wrote a clause there, near the close of that instru- 
ment, giving them the right to use it. 

“©. 34. Was that matter considered in’ any of your previous 
negotiations, or any reference made to it before? A. No, sir.” (Rec- 
ord, 183). 

Under these circumstances, can it be seriously claimed 
that the matter of this coupling pin entered into the negotia- 
tions as an element of value, or that it had the least bearing 
on the question of royalty or license fee? 

And so the license simply authorizing the manufacture of 
a mowing machine, and the two claims now in controversy 
being the only ones that relate to such a machine, the 
license must have been granted for these claims, and 
the mere “throwing in” of another unimportant feature, 
not specially considered or cared for, cannot alter the 
fact that the royalty or license fee was fixed solely with a 
reference to the first and second claims of the patent 


now 1n suit 


The Ann Arbor 18S8o $3 License —The next license at 
the rate of $3 per machine was granted the Ann Arbor Ag- 
ricultural Company in September, 1880. (Record, 246). It 
is expressly limited to the two claims now in controversy, 


and provided for the payment of a royalty of five dollars a 
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machine, but with a provision, usual in such instruments, 
that the royalty might be reduced to three dollars a ma- 
chine, if full and true returns were made and the royalty 
promptly paid. The Ann Arbor Company immediately 
proceeded under this license to manufacture machines. 
This company was just beginning business, and in 1881 
they manufactured but thirty machines, on which they paid 
$90. (Record, 194). In 1882 they manufactured one hun- 
dred and ninety machines, and paid $570. (Record, 196). In 
1883 their business had still further increased, and they man- 
ufactured three hundred and fifty-four machines, on which 
they paid a royalty of $1,062. (Record, 458). This was 
the last year before the record in this case was closed. 
There was never any litigation of any kind, or any infringe- 


ment whatever on the part of the Ann Arbor Company. 


The Geneva Lake 1881 $3 License-—The next license at 
the rate of three dollars per machine was the one granted 
to the Geneva Lake Crawford Manufacturing Company, 
January 27, 1881. (Record, 247). It is expressly limited 
to the two claims now in controversy, and provides for a 
royalty of five dollars a machine, subject to a reduction to 
three dollars a machine, if paid promptly. Under this 
license the Geneva Lake Company manufactured sixty-six 
machines for the year 1881, on which they paid three dol- 
lars per machine. (Record, 1gg). For the year 1882 they 


manufactured two hundred machines, containing only the 


first claim of the patent. Their license provided that if 


they used but the first claim of the patent the royalty would 
be but $2.50 a machine. They paid $500 for these two 
hundred machines, according to the terms of the contract. 
But it was urged in the court below that this license is 
not entitled to consideration, because it was granted after 
Judge Dyer's decision holding the Geneva Lake Company’s 


machine to be an infringement of the Graham patent. To 


ee 


ie 


SO en ee IN 
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this it may be answered that, although taken after the de- 
cision, the license was not taken because of the decision, or 
because of its influence on any matters then in litigation. 
On the contrary, the fifth paragraph expressly states that 
“this license is made and accepted without prejudice to any 
of said parties in respect of any existing rights or privileges, 
legal or otherwise, and is to constitute no waiver of the 
same.” (Record, 249). Thus it will be seen that no set- 
tlement was made at that time, but that the question of 
damages, and all other questions in that litigation, were 
left open and unaffected by the license. The only question 
considered and settled in the license was as to the question 
of 1uture operations—the royalty to be paid on the machines 
thereafter manufactured; and the only influence Judge 
Dyer's decision had on the matter was to settle the question 
that Graham's invention would be embodied in the machine 
intended to be manufactured. In other words, the parties 
settled voluntarily, on an equal footing, with reference to 
machines to be manufactured in the future, and in the same 
way they would have settled if there had not been any de- 
cision, but the company had admitted that its machine 


would contain the Graham invention. 


lhe Remington 1581 $3 License —The license granted to 
the Remington Agricultural Company, June 13, 1881, also 
provides for the payment of five dollars a machine royalty 
—a reduction to three dollars a machine to be made, as in 
other cases, whenever the royalty was paid at the time 
specified. (Record, 249). 

At the time this license was granted the Remington 
Company reported that they had manufactured 1,350 ma- 
chines containing the inventions secured by the first and 
second claims of the patent in suit, and for these they paid 
at the rate of three dollars per machine—$4,050. All of 


the machines which the Remington Company thereafter 
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manufactured were to be paid for at the regular rate—three 
dollars a machine—and the evidence shows that the few 
machines that they did manufacture, before the record was 


closed, were so paid for. (Record, 199). 
AS TO ALL THESE LICENSES. 


It will be seen that the complainant has pursued a con- 
sistent and uniform course and arranged with parties at a 
uniform royalty or license fee, in every arrangement made 
or contemplated which specified any particular rate per 
machine; and the question now is, whether, in view of all 
the circumstances, these licenses show any royalty or license 
fee which can be adopted as the measure of damages in 
this case. 

As to this question, it may be observed at the start that 
the law does not specify nor require any particular number 
of licenses to fix a royalty or license fee, but only that they 
shall be sufficient in number or otherwise to show the price 
fixed by the patentee and paid by others for the use of the 
invention. As already quoted, Judge Wallace, in Wooster 
v. Szmonson (16 Fed. Rep., 680), says that— 

“An established license fee is competent and satisfactory evidence of the 
value of a patent right, because the price which it commands between those 
who sell and purchase it is the best criterion of its value.” 

Judge Woods, in National Car, Brake Shoe Co. v. Terre 
Haute Car Mfg. Co. (ig Fed. Rep., 517), says that— 

‘‘In order to be competent evidence of value, the prices agreed upon 
must have been fixed with regard to future use, when, there being no liabil- 
ity between the parties, they are presumed, on both sides, to have acted 
voluntarily, and therefore to have made up their minds deliberately: as to 
what was a fair price. Such arrangements, licenses thus granted, fees thus 
fixed, are competent evidence to consider in determining what the actual 
value of an invention is, and what the recovery ought to be for its use.” 

This being the ground on which the proof of a royalty or 
license fee is competent in an inquiry of this kind—that it 


furnishes “ the best criterion of value,”’ and is to be consid- 


ee 
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ered “in determining what the actual value of an invention 
is’’—it is immaterial when the license was granted or the 
royalty fixed—whether late or early in the life of a patent, 
or before or after infringement. Of course the license must 
be granted in good faith, in the ordinary course of business, 
for legitimate business purposes, and under such, circum- 
stances that the parties “ are presumed to act voluntarily, 
and therefore to make up their minds deliberately as to 
what would be a fair price;” but, meeting these require- 
ments, it 1s as good evidence of value if eranted just before 
the expiration of a patent as if granted just after its issuance, 
or if granted after an infringement as if granted before. 

In fact, it may be said that the licenses granted shortly 
before the expiration of a patent should be presumed to in- 
dicate the /east value that could be put upon the use of the 
invention. To illustrate the truth of this suggestion as to 
the present case—the expiration of other patents on reaping 
and mowing machines, during the existence of the patent in 
suit, made a large contribution to the inventions which 
were free and open for the public to use, without expense 
or payment. Most of the patents cited as references in this 
case, and which the defendants contend contain the essence 
of the invention in suit, had expired and were free to the 
public to use at the time the licenses above set out were 
cranted. The Haines patent of 1855; the Dolph patent of 
i857; the Aultman patents of 1858; the Stetson & May- 
nard patent of 1859; the Zug patent of 1859; the Ball pat- 
ent of 1859; the Bartlett & Dodge patent of 1862, had all 
become public property at the time the Wayne Company 
were “contending” for the right to manufacture under the 
Graham patent under the license of 1878, and at the time 
the Ann Arbor Company, without any suit against them, 
without any claim against them, without any infringement 
or any liability on their part, voluntarily agreed to pay 


three dollars a machine for the invention covered by the 
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first and second claims of the patent in suit. So we may 
say that these licenses, granted in the old age of the Gra- ; 
ham patent, after the expiration of so many other patents, h 
conclusively show that, in the estimation of the parties tak- | 
ing them, the Graham invention in controversy was worth 2 
at least three dollars a machine over everything which they { 
were free to use without let or hindrance. 

But, if the inquiry should be limited to operations before 
or during the infringement, then we submit that the com- 

' plainant is clearly entitled to recover at least from three to 

five dollars a machine. Not mentioning the Wayne Com- 
pzny license, four transactions occurred during this time— 
three before the defendants’ infringement began, and one 
afterwards. 

Of those occurring before the infringement, two were 
agreements at ten dollars a machine, under all three of the 
Graham patents, as above explained; and in view of the 


testimony that the two claims in suit embodied practically 


everything of value in Mr. Graham's patents, it cannot pos- 

sibly be said that less than three to five dollars a machine 

of the royalty provided for in these contracts should be 

apportioned to the two claims in controversy. A " 
The settlement with the Remingtons in 1873, for five 


hundred dollars, was made, as Mr. Graham testifies, and he 


is not contradicted, upon the statement that about 100 in- : ’ 
fringing machines had been made. Of course a full release v 


was given for all of Remington’s past transactions; but in 
determining its bearing on the question of value, the settle- 


ment should be considered with reference to infringing 


that Sherwood mowers were manufactured in two forms, of 


machines. It was afterwards claimed in the testimony of = 
Mr. Ross that the Remingtons had manufactured about A 
2,400 “Sherwood” mowers before that settlement; but it 
further appeared from the depositions taken at Providence, | 

| 


which only about one in twelve there manufactured in- 


12. 5 
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fringed the Graham patent. In view of this fact, it is prob- 
able, even on the figures given by Mr. Ross, that only from 
one to two hundred machines included in the Remington 
settlement contained the Graham invention. The defend- 
ants did not show that all of them contained it, and we sub- 
mit that the burden was upon them in that behalf. But, 
however the fact may be, if the number was reported as 
Graham states, and if he made the settlement supposing 
that report to be correct—and coming from large manufac- 
turers of national reputation like the Remingtons, he hada 
right to presume on its correctness—it cannot now be said 
that he made a price for 2,400 machines, or any other 
number, higher than one hundred. And so we submit that, 
coming down to actual figures, this setthkement can only be 
considered as having been made for one hundred machines, 
and therefore that the Remingtons really paid at the rate of 
five dollars a machine. 

The last of these transactions which occurred during the 
time of the defendants’ infringement was the settlement 
with Gammon & Deering and the Spragues for $2,650, made 
in 1878. According to Mr. Cook’s statement, the Spragues 
had only made 997 infringinging machines (Record, 447), 
including the ones furnished to Gammon & Deering, and so, 
on this basis, the settlement was at the rate of nearly three 
dollarsa machine. Mr. Deering’s sworn statement was that 
only 488 infringing machines were received by them. (Rec- 
ord, 460). Sothat, leaving out the machines made by the 
Spragues, and not furnished to Gammon & Deering, and 
for which nothing could have been collected, the settlement 
was in fact at the rate of more than five dollars a machine. 

These being the circumstances, the rate before and dur- 
ing the infringement being at least as high as the royalty 
established afterwards—if it can be called afterwards, the 
Wayne Company license having been granted during the 


infringement—we cannot see how the defendants will be at 
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all injured by the application of the $3 royalty per machine 
as a measure of damages. If the royalty established after 
the infringement were unreasonable or exorbitant, and 
largely in excess of the value of the invention, then there 
might be ground for claiming that it should not be applied 
to the defendants’ previous infringements; but it is cer- 
tainly no hardship to hold that a wrong-doer, appropriating 
the property of another, takes the risk of whatever that 
other may afterwards fairly and honestly do. As already 
suggested, the ground on which proof of a royalty is 
received in an inquiry of this kind is that it furnishes the 
“best criterion of value”” and is competent “to consider 
in determining what the actual value of the invention is and 
what the recovery ought to be for its use,” and hence it is 
immaterial when the royalty was established, provided 
it was at a time and under circumstances in which the 
parties “ were presumed to act voluntarily, and therefore to 
make up their minds deliberately as to what would be a 
fair price.” 

If the doctrine should be adopted by this court, that 
royalties or license fees established after an infringement 
can not be resorted to as the measure of damages in such 
infringement, notwithstanding they are shown to be a fair 
and reasonable—at a fair and reasonable value of the 
invention—still such royalties would be competent in the 
next case of infringement occurring after they were 
adopted and established. Thus, this court would be placed 
in the position of holding that the licenses, which afford a 
fair measure of the damages in one case are not competent 
for the same purpose in another under the same patent, 
though the circumstances of the infringement might be 
precisely the same. We submit that no reasoning which 
leads to such an anomaly as this can be correct, or based 
on sound legal principles. 

Judges Bond and Morris, in Amugh v. Bb. & O. R. R. Ca. 


-<— 
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(6 Fed. Rep., 289), had no hesitation in adopting as a 
measure of damages a royalty established long after the in- 
fringement complained of. They said: 

“An established Kcense fee, when one is proved, is unquestionably the 
safest rule of compensation in such cases; and in view of the great difficulty 
of proving with exactness the profits which have accrued to the defendant, 
the license fee found by the Master to have existed a¢ /east during the latter 
portion of the life of the patent, commends itself to us, under the circumstan- 
ces of this case, as the measure of compensation least likely to do injustice 
toeither party. . . . The testimony shows that a@/ffer the validity of 
this patent was sustained by Judge Drummond in the United States Circuit 
Court for the Northern District of Illinois, and a/ver the decree of that court 
in 1866 affirming the Master's report in the case against the Chicago, 
Burlington & Quincy Railroad Company, finding the profits derived by that 
road from the use of the ‘Stevens’ patent to have been $50 per car per year, 
the complainant fixed $25 per car per year as the license fee for all railroads 
using it, and that some eighteen railroads either compromised for past 
use, or took licenses for future use, substantially on the basis of that fixed 
rate.” 

It may be further said in ‘reference to the number of 
licenses at three dollars a machine, shown in this case, that 
the number of manufacturers of reaping and mowing ma- 
chines throughout the United States is not large. Outside 
of those whose names are given as having used the Graham 
invention, and as having paid for it in one way or another, 
there can be named very few others. Probably most of the 
mowing machines manufactured in the United States are 
made at the factories of less than a dozen manufacturers. 
When, therefore, the complainant has shown licenses on 
the part of three or four at a specified rate of $3 per 
machine; has shown that some of these parties took these 
licenses when they were under no possible legal obligation 
or inducement to do so; has shown that they took them 
while the defendants were paying nothing and while it was 
uncertain that the patent could be sustained, and while the 
payment of royalty put them at a disadvantage in competing 
with the defendants who paid none ; and that in the case of 


one of them it was regarded as of such value and importance 
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that the parties contended in court for its continuation—the 
complainant has certainly made out a prima facie case of 
damages at the rate of three dollars per machine. He has 
introduceg evidence which certainly tends to show that the 
invention is worth that much. The defendants have offered 
no evidence whatever fending to show that it is worth less 
than $3 a machine. If they could have shown this, why did 
they not do so? If this case, therefore, had-been presented 
to a jury, the court below would have been, and this court 
would be, under the necessity of holding that a verdict of 
three dollars a machine was supported by the evidence. We 
submit that the same is true of the findings of the Master 
and the court below. 

As the first ground of recovery, then, the complainant re- 
spectfully submits that he is entitled to damages on the 
basis of a royalty or license fee of three dollars per 


machine. 
GENERAL VALUE OF INVENTION. 


If it be held, as we think it must be, that the complainant 
has an established royalty or license fee, applicable as 
a measure of damages in this case, then, of course, that ends 
the matter; but, as the defendants will probably contend 
that no such royalty is shown, it will be proper to consider 
another question, namely, what is a fair and reasonable 
value of the invention, as shown by all the evidence? 
The complainant cannot be limited to nominal damages, for, 
as already quoted from McKeever v. United States, where a 
patentee— 


“Has clearly suffered a material loss by the defendant's use of his 
invention, and has produced all the evidence which the nature of his 
case admits of to establish the amount, [which is true here] there has 
never yet been a case in which his recovery has been restricted to 


nominal damages.”’ 
As said in Suffolk v. Hayden (3 Wall., 320): 


“There being no established patent or license fee in the case, in order to 
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get a fair measure of damages, or even an approximation to it, general evi- 
dence must necessarily be resorted to.” 

And so, if this position of the defendants be correct, the 
case will turn on the question above stated—what does all 
of the evidence, considered merely as “ general evidence,” 
show the invention to be fairly and reasonably worth per 
machine? And in considering this question it should be 
borne in mind, as stated in Addison on Torts, p. 458, that, 
“if the value of it is doubtful, every presumption is made 
against thé wrong-doer.”’ 

As to this question, it is to be observed, in the first place, 
that the defendants have not offered a particle of evidence 
to show the actual value of the invention. One of two in- 
ferences must be drawn from this course on their part— 
they evidently considered that the complainant had shown 
such an established royalty or license fee as rendered “ gen- 
eral evidence” on their part useless; or, second, and for 
obvious reasons, they wanted to.avoid any inquiry into the 
general value of the invention. In either view, their failure 
to introduce general evidence must at least be considered a 
tacit recognition of the strength of complainant’s case. 

If all of the evidence in the case be considered merely as 
‘“‘oveneral evidence, we submit that this court cannot say 
that the amount claimed as royalty or license fee is any- 
thing but reasonable. As already shown, the defendants, 
in strong and oft-repeated language, recognized and ad- 
mitted the great value and importance of the features heid 
to be Graham's, saying that they “ greatly improved” their 
machine, making it ‘“ much lighter and handsomer, without 
lessening its strength and durability,” and at once placing 
it “ far ahead of all competitors ’’—so far, in fact, that there 
was no other machine in the market “ fit to be called its 
competitor.” Bearing in mind the prices which have gen- 
erally been paid as royalties for this class of inventions, a 


gcood illustration of which is the price once charged by 


a 
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these defendants of ten dollars a machine for a raker’s seat, 


which this court, in 16 How., 491, say was “an improve- 
ment of small importance,” it will readily be seen that five 
dollars a machine, or even more, would be a very reasonable, 
not to say a very low royalty for the features now in con- 
troversy which have been held to be Graham's, and which 
the defendants have referred to as “ greatly improving ” 
their machine, placing it “ far ahead of all competitors,” etc. 
From their own statements, then, a satisfactory deduction 
can be drawn as to the value of the patented invention; for 
it needs no argument to show that saving the expense of 
an under frame on each machine, which the defendants dis- 
pensed with when they adopted the Graham invention, was 
worth more than the royalty now asked by the complainant. 

But, without regard to this, there is abundant evidence 
showing the Graham inventions to be fairly worth at least 
the amount asked of the complainant, namely, the’ actual 
transactions under the patent, which must certainly be con- 
sidered, even in the light of “ general evidence,” as more 
satisfactory than mere opinions or guesses of witnesses. 
These transactions have already been referred to at length, 
and so it will now only be necessary to suggest their 
bearing as “ general evidence.” 

The first two transactions—which took place at an early 
day, before the market value of the invention was seriously 
impaired by manufacturers clouding Graham’s title through 
deliberate infringements and persistent insistance in the 
courts that his patent was void, and at a time when the 
“parties were presumed to act voluntarily, and therefore to 
make up their minds deliberately as to what would be a fair 
price '—provided for the payment of a royalty of ten dol- 
lars a machine. It is true, as before explained, that these 
licenses covered all of Graham’s inventions secured by this 
and two other patents ; but, in considering their bearing on 


the question of value, it should be remembered that “‘ mow- 
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ers exclusively’ were contemplated or manufactured under 
them (Record, 188-9), and that Graham’s other claims 
related to reapers, excepting the one on the coupling 
pin, which is unimportant and has never been manufac- 
tured, so that the rate of royalty must have been fixed 
mainly with reference to the two claims now in controversy ; 
and, speaking of these two claims, Graham says that he has 
“always considered them of pretty much the entire value ” 
of all his inventions. (Record, 188). These being the facts, 
the only reasonable inference is that “in making up their 
minds deliberately as to what would be a fair price,” the 
parties then considered ten dollars a machine, or about that 
sum, to be a fair and reasonable royalty for these two claims. 

As already shown, the rate of three dollars a machine 
was agreed upon in the Wayne Company license because 
of special circumstances, and while the patent was resting 
under the cloud of this litigation. All of the facts connected 
with the negotiation and granting of this license, as well as 
the fact that the Wayne Company afterwards contended in 
court “ for the right to manufacture under it,’ show that in 
this transaction all of the parties considered three dollars a 
machine a very low estimate of value. And so we submit 
that, considered merely as “ general evidence,” this license 
and surrounding circumstances show the Graham invention 
to be worth considerably more than three dollars a machine. 

The license to the Ann Arbor Company and other sim- 
ilar ones, in all of which the licensees agreed to pay five 
dollars amachine in case the payments were not made 
within certain limited times, when the payments would be 
at the rate of three dollars a machine, also show the inven- 
tion to be worth at least this amount. And so we submit 
that, considered merely as “ general evidence,” every tran- 
saction under the patent, from the beginning down, in which 
the parties can be “ presumed to have acted voluntarily, and 


therefore to have made up their minds deliberately as to 
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what would be a fair price,’ shows an estimate of at least 


three dollars a machine for the invention now in _ contro- 
versy , and in agreeing to pay this rate these several licen- 
sees had to consider the fact that, in addition to the usual 
disadvantages of competing with strong manufacturers, they 
would be placed at the further disadvantage, as before 
suggested, of having to pay royalty, while these defendants 
and other competing manufacturers were ignoring the 
patent, paying no royalty, and claiming that they never 
would have to doso. It certainly needs no argument to show 
that under such circumstances they would all seek to get 
the price down to the lowest possible figure, and, of course, 
would be unwilling to pay as much as if the patent had 
been fairly recognized, and royalty paid under it by other 
competing manufacturers. These licenses, therefore, consid- 
ered merely as “ general evidence,’ show the lowest estimate 
or value that manufacturers could put upon the invention in 
controversy, even when the royalty was to be paid by some 
competing with others who paid nothing. 

In thus considering the licenses as “general evidence,” 
we have only adverted to the transactions under the patent 
in which the parties acted voluntarily, and therefore made 
up their minds deliberately, and not to those in which 
special matters, such as poverty, litigation or bankruptcy, 
entered into the arrangement or had an influence on the 
minds of the parties; but, if this court should hold that the 
compromise settlements mentioned in the evidence are com- 
petent to be considered at all, then we submit that—showing 
payments in some cases ainounting to three or even five dol- 
lars a machine, and in others to large and substantial sums, 
—such compromises cannot be held to impair the value put 
upon the invention in other transactions. On the contrary, 
if the parties were willing to pay large sums in compromise 
of doubtful cases, where successful defenses might have 


possibly been made, the reasonable inference is that they 


, 


CONCLUSION. 135 


considered the invention to be of such value that there 
would be much larger liabilities, several times larger, in 
case of final decisions against them. Considering the peculiar 
nature of patent property, such compromises are generally 
made at very low figures—say anywhere from ten to fifty 
cents on the dollar; and so, if proper to be considered at all, 
the only bearing these compromises and _ settlements can 
have on the question of value is to show that the invention 
was considered as really worth several times the amounts 
actually paid 

As to the second ground of recovery, therefore, the com- 
plainant respectfully submits that he is entitled to damages 
on the basis of the actual value of the invention, as shown 
by all the evidence, and that such value is at least three 


dollars a machine. 
CONCLUSION 


In view of all the foregoing, we respectfully submit and 
insist that the complainant's patent is valid; that the defen- 
dants have infringed its first and second claims; that the 
complainant is entitled to recover three dollars a machine 
on 32,382 machines; that he is entitled to interest on that 
sum from the end of each year’s infringement, and that, if 
this cannot be allowed, he is entitled to interest from the 
date of Judges Drummond and Dyer's decision—March 13, 
1880—when the defendants were judicially informed that 
they were using the complainant's property, and since which 
time they have never tendered the complainant compensa- 
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Supplemental Brief and Argument for Appellee 


May If PLEASE THE CourT: 

As our other brief was filed in advance of appellants’, it 
is now necessary for us to give brief consideration to some 
of |the points on which a reversal of the lower court's de- 
cision is asked. 

n the first place, it is with regret that we are compelled 
to characterize many of the statements in appellants’ brief 
as wholly unwarranted by the record; and, of course, if 
their statement of facts is found to be unreliable, the court 
should hesitate about accepting too readily their fine-spun 
mechanical theories. We do not mean by this that any of 
their statements supported by the record should be at all 
discredited, but simply that they should be subjected to the 
same test that we ask for our own ;—‘to the law and to the 
testimony’ is the rule we here invoke. 

In a charitable view, it may be suggested that appellants’ 


present counsel did not participate in taking a single word 


2 


of the evidence, and that, in the press of business, he has 
probably dictated his: brief to a stenographer after only a 
superficial study of the record. No other proper reason can 
be assigned for many of his misstatements. But, whatever 
the reason, the court will certainly agree with us in the view 
that the facts should be made to appear. 


On page 4, in speaking of the question of damages, the 
learned counsel says that ‘“‘ out of these settlements were se- 
lected several instances where the number of machines to 
be settled for was so small that a payment, insignificant as 
compared with the cost of litigation, would represent a large 
rate per machine.” Nothing of the kind was done; there 
was no selection whatever. As explained in our other 
brief, every financial transaction under the patent was fully 
disclosed; and, as stated at the time, this was done “so that 
the Master and court might have full information on the 
subject.”” (Record, 179.) 

On the same page he says that in these exceptional cases 
there was executed an instrument reciting that the grantor 
“demanded” five dollars a machine for a certain number of 
machines theretofore sold, but “accepted” three dollars a 
machine, if payment was made in accordance with the terms 
of the instrument. If this is intended to refer to the licenses 
generally, it is wholly unsupported by the record. The 
licenses to the Wayne Company, to the Geneva Lake Com- 
pany, to the Remington Company, and to others, contained 
no such statements. (Record, 244, 247, 249.) The only 
place where the word “demands” occurs is in the Ann 
Arbor license. (Record, 246.) 

On pages 4 and § it is said that “in one of the severai 
cases the party making the settlement, who was the presi- 
dent of the company with which it was nominally made, 
was personally given an assignable shop right under the 
patent.” This is supposed to refer to the Geneva Lake 
Company, which was licensed January 27, 1881, and after- 


tw 


wards assigned to the John Haskins Manufacturing Com- 
pany. (Record, 422.) The insinuation that a personal in- 
ducement was offered is entirely unsupported by the record. 

On page § it is said that the company was “released from 
the payment of one-half of the sum recited in the so-called 
license.” This is without foundation in or out of the rec- 
ord; but it can be excused on the assumption that, in his 
imperfect knowledge of the facts, counsel has intended to 
refer to the judgment against the Geneva Lake Company, 
which was settled for $2,637.50, after the company had be- 
come bankrupt, and been sold out at sheriff's sale, as ex- 
plained on page 109 of our other brief. 

On the same page counsel says that the complainant in 
another case “agreed under bond to protect and hold harm- 
less the grantees in the manufacture of a machine they were 
then making (not the Graham machine), against a patent 
owned by a stranger.” This is supposed to refer to the 
Ann Arbor transaction, in which the facts will not bear the 
construction thus sought to be put upon them. 

On the same page he says that “the Master held that 
these exceptional transactions thus selected and manipulated 
by the complainant” afforded a measure of recovery. There 
was no selection, no manipulation; and if appellants’ coun- 
sel makes this covert insinuation in the expectation of prej- 
udicing the court against complainant, it should certainly 
fail of its object. 

On page 6 it is stated that “the Master found that the 
complainant had an established royalty of five dollars a ma- 
chine.” The record fails to show that the Master ever 
found anything of the kind. , The Master distinctly says 
that he finds a royalty of three dollars a machine—not five. 
His exact language is: “I find that the testimony estab- 
lished a royalty or license fee of three dollars for each ma- 
chine.” (Record, 61.) 

On the same page counsel again says that “the damages 


+ 


thus assessed for a modification relating to a subordinate 


a 


adjustment in a complicated machine were shown 1n evt- 
dence to be several times the entire profit on the complete 


machine.” This is entirely unfounded, nothing of the kind 


On the same page it is said that “these damages were 


assessed in behalf of a complain int. who never undertook 


i 


to manufacture or sell a machine. either in his own behalf 


or through licensees, during any part of the term of in- 
fringement.” This is all untrue. [he complainant, Hugh 
Graham, when he bought the patent in 1870, made the pat- 
entee, A. b. Graham, his agent, and gave him full authority 


tent (Record, 177, 242); and 


in the management of the pa 
during the term of the infringement, as well as before, Mr. 
A. B. Graham was very active. As shown in our other brief 
(p. 114), he effected a license November 21, 1878, for three 
dollars a machine to the Wayne Company. This was cer 

. ] . sé ] " cy ’ . f Oo - 4 
tainiy during the intringement 

On the same page counsel says that “there were no trans- 


. ; ? 
actions in evidence in which this r y purported to be 


. . . . . = ] . . +] - + 
paid simply for a license under this patent, other than those 
, which ¢} , rans . 7 ’ tt | TIE I litt: t} ; 
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gun or threatened.” This is so contrary to the facts that 
we leave it for the court to say whether it is at all excus- 


able, even in the charitable way suggested fhe Ann 


Arbor license, explained in our other brief (p. 121), was one 
where there had never been any infringement; where there 
had never been any “litigation begun or threatened;” where 
there was no settlement of any kind or nature; and where 
there were absolt tely no inducements Ol! considerations of 
any kind Or character except the desire to receive the roOy- 
ality on the one hand, and to use the invention on the other 
It was as pure and honest a business transaction as was 
CvCcl entered into. 


The Way ne ( ompany license was also taken before jn- 


fringement, and no royalties were ever paid under it because 
of “litigation begun or threatened.” lhe only way in 
which it was ever affected by litigation was in the licensee's 
effort to keep it in force—to enforce specific performance of 
its terms, to the extent of compelling complainant to accept 
the royalty which it provided for, and thus preclude the 


’ 


possibility of having to pay at a higher rat 

At the bottom of page 16 counsel says that it was com- 
mon to use “two swivel joints, one connecting the vibratable 
link with the gearing carriage and the other in the draft- 


‘ 


rod, making the pivot connections between these elements 


and the finger-beam at the rear of the inner end of the fin- 
ver-beam, or of the shoe on which it rides.” A _ simple 
inspection will show that there is not a_ single prior 
patent in evidence where a swivel joint is used at the con- 
nection of the draft-rod with the shoe or finger-beam. 

On page 29 it is said that the Zug patent contains “two 
swivel joints, one in the vibratable link and the other in 
the draft-rod, so that the finger-beam can both rise and fall 
at either end, and tilt crosswise or rock forward and back- 
ward on the rear pivot to the same extent” as defendant's 


machine lhe court can see whether this is so by an in- 
spection of the Zug patent and reading its specification. No 
swivel joint is shown or mentioned in the whole patent, and 


ting, or provision there- 


i 


no rocking motion or crosswise til 


for. 1s anvwhere shown or described. 


On page 33, in quoting from the Dolph patent, a material 


statement is omitted. [he specincation says that “the de- 
Vit render the cutter-bar and cutters adjustable onlv so 
far as raising ove end ata time.” (Record, 351) 


On page 35 it is said that the Bartlett patent of 1862 
‘contains two swivel joints, one where the vibratable link 


ittached to the gearing frame, as in Graham, and the 


chil 


other in the draft-rod.” An examination of the drawings, 


6 


particularly Fig. 3, will show that the draft-rod has no 
swivel joint whatever. 

On pave 40 it is said that the infringing machine in Gra- 
ham v. Gammon corresponded with the patent in suit, “in 
features in which the present defendants depart from it.” 
This is simply not so; and we venture the assertion that 
counsel never saw the machine then passed on by Judge 
Blodgett. 

On page 41 counsel argues, in effect, that Judge Blodgett 
never recognized the Graham patent as providing for an 
automatic or self-adjusting rocking motion. This feature of 
the Graham device has been recognized by Judge Blodgett 
in his decision in the Plano case (33 Fed. Rep., 917), where 
he says that “the first claim is for the device shown, where- 
by the finger-beam is exad/ed to rise and fall at either end,” 
etc. It was recognized by Judges Drummond and Dyer in 
this case, where they say that— 

“The first claim is for a combination of the finger-beam with the 
gearing carriage by means of the vibratable link, the draft-rod, and the 
two swivel joints M M’, so that the finger-beam may both rise and fall 


at either end and rock backward and forward.’ 


On the same page counsel, in order to make the defend- 
ant’s machine appear to resemble the prior art, says that 
“the shoe of the defendant’s machine rests on the ground 
as far forward as does the shoe of the Zug or 
the Bartlett or the Ball.” In the Bartlett and the Ball pat- 
ents the shoe does not rest on the ground at all, but rests 
and rides on the drag-bar; and by looking at the shoe of 
the defendant’s machine (cut opposite p. 228 of the Record), 
and the shoe of the Zug machine (cut opposite p. 363 of the 
Record), the careless or wilful character of this statement 
will be apparent. 

On page 43, in speaking of the Graham 1867 patent, 
counsel says that “the first claim of this patent is as fol- 


lows "’—quoting a claim that was first made in the applica- 


~ 


tion and afterwards erased. The claim which he thus 
quotes, and would have the court consider as the first claim 
of the 1867 patent, is not found in that patent at all. 

On page 50 it is argued that the operator of the infringing 
machine has no power to lower the points of the guards. 
But the defendants, in speaking of their own machine, the 
one held to be an infringement, say: ‘“ The cutting appa- 
ratus may be rocked on its swivelling pivot joint and held 
in any desired position to adapt it to rough as well as 
smooth land, by means of a rocking lever N pivoted to the 
drag-bar and extending to within convenient reach of the 
driver.” (Record, 281). Again: “Our arrangement for 
tilting the points of the guards to pick up fallen grain is 
very ingenious and effective, and at the same time easily 
managed by the driver.” (Record, 222). And still again: 
“By means of a crank (which may be seen in the cut) at the 
driver's right hand, the points of the guards and reel may 
be thrown down to pick up lodged or leaning grass, and by 
the use of this contrivance the very worst kind of lodged or 
tangled grain cannot escape the sickle.” (Record, 229.) All 
this shows that counsel is now denying a capacity or move- 
ment of their machine which the defendants themselves 
have repeatedly and publicly emphasized; and we leave it 
for the court to say which is entitled to the greater weight— 
appellants’ own statement, made before litigation begun, or 
their counsel's statement, made now. 

On page 52 counsel says that “the draft-rod bent upward 
and reaching the heel from above was shown in the Zug 
patent.”’ A mere glance at the drawing of the Zug patent 
will show that this is not so. The drag-bar does not reach 
either the front or the heel of the shoe. 

On page 55 counsel, in speaking of the Saxton license 
under which the defendants claim to have paid $57,777.50, 
says that * under this license (which included a large num- 


ber of patents), royalties were paid on all the machines now 


charged to be an infringement of the Graham patent.” The 
impression is here conveyed that these royalties were paid 
for the use of the features now tn controversy This was 
not so. The patents included inthe Saxton license were 
the Wheeler of 1854,the Wheeler of 1860, the Wheeler of 1 S04 
—two patents—and the Dodge of 1859. (Record, 426). De- 
fendants did not regard these patents—three of which are 
prior to Graham—as sufficiently near his invention to pre- 
sent them to the court. They are not printed in the record 
Only one of them—one of the Wheeler 1864 patents—is 
set up in the answer, and none of them were made the 
subject of evidence—expert or otherwise They Cover 
other features than those involved in this suit 

On page 55 it is said that Cleveland “ put fifteen thousand 
dollars into the business” of manufacturing the Graham 
machine. The record is absolutely destitute of anything 


justifying this statement. The contract between Graham 
and Cleveland merely provided that “if the said parties shall 


have obtained a patent for said machine within one year 


_ 


’ 


from the date hereof, then the said party of the second part 
shall and will invest in said business of manufacture, repair 
and sale of said machines the sum of fifteen thousand dol- 
lars.” (Record, 237). This is no evidence that Cleveland 
‘put fifteen thousand dollars into the business;” it merely 
shows that he agreed to do so in case Graham obtained a 
patent within one year from the date of the agreement, Feb 
ruary 4, 1904. 

On page 560 counsel says that “in the spring of 1866 
Graham made an arrangement with the Werdens to manu 
facture.’ The agreement was made November 25, 1865 
(Record, 156). This misstatement is perhaps immaterial, 
but it at least shows carelessness in regard to facts 

On page 57 counsel says that if a machine having the 
Graham construction encounters a rise in the ground (which 


he illustrates by some fanciful pictures opposite page 57 


> 


“when it is concealed by the grass or when the driver's at- 
tention is off, the guard fingers will plow into it and break- 
age is likely to result."” This contradicts his argument on 
page 20, where he-claims that the draft-rod, pulling the 
shoe from the front, will at all times hold the points of the 
guards inclined upward, saying that ‘the pull of the draft- 
rod from the front tends to hold the teeth in a line extend- 
ing toward the front pivotal point of the draft-rod.” This 
front pivotal point is considerably above the plane of the 
finger-beam. He thus argues on one page that the points 
of the guards will be held inclined upward, and on another 
page that they will run into the ground. 

On page 58, in speaking of the machines held to be an in- 
fringement, appellants’ counsel says that“ the machines men- 
tioned took the erand prize at the Paris lk. xposition of 18607— 
before the Graham patent was granted.” The circulars were 
not speaking of the infringing machines, but of their pre- 
decessors, which had also been called the “ Advance” and 
* Prize’ mowers 

(in page 59 counsel refers to the disclaimer at the end of 
the Graham 1867 patent, which says that he does not 
“claim the connecting of the finger bar I to a bar J by a 
joint 4, for that has been previously done.” In this and at 
other places in his brief, he says that this disclaimer in 
volved the “ swivelling play between the draft rod and the fin- 
gver-beam, and argues that therefore Graham in his first 
patent disclaimed the subject matter of his second claim. 
This is ridiculous. The joint / referred to was merely the 
hinge between the finger-beam and the vibratable link, en- 
abling the beam to be folded up for transportation This 
was old, and neither appellee nor his counsel have ever 
claimed that it was new 

(On page 60 it 1s said that “ the crosswise tilt was old, and 
the swivel joint was the common means for providing for 


such movement in mowing machines.” An examination of 


IO 


the prior patents in evidence will show this to be incorrect 

On page 60 counsel says that “at least ten or twelve 
such machines were manufactured during the spring of 
1863.” The record shows that this is not so; and none of 
the witnesses so testified. Mr. Graham says that they com- 
pleted but three or four (Record, 106, 121); and Mr. Porter 
says he thinks four. (Record, 102-3). Mr. Porter says 
they “ started a dozen” (Record, 102); and from this counsel 
jumps to the conclusion, without regard to the evidence, 
that at least ten or twelve “ were manufactured.” 

On page 72 counsel says that “ Minskey, who had been 
interviewed by Graham before he testified, indicated 
throughout his examination a disposition to adapt his testi- 
mony to the complainant’s interest as far as possible.” This 
statement about Mr. Graham having interviewed Minskey, 
and thus biased his testimony, is contradicted by the rec- 
ord; we can find nothing to justifyit. Referring to Minskey, 
Mr. Graham says: “ The first I ever knew of his having 
one of those machines was when he testified in this case.” 
(Record, 136). And, in the next answer he says: “Ido 
not know that he ever had one of them; I do not know 
where his farm is and never did.” Mr. Minskey’s only ref- 
erence to a conversation with Graham was when he bought 
the machine, f//een years before, and then he is not certain 
that he talked with him at all. (Record, 331). Out of this 
account of a possible talk with Mr. Graham at the time 
Minskey bought his machine, fifteen years before, counsel 
has apparently attempted to insinuate that Minskey had 
been recently interviewed by Graham, and his testimony 
biased. We leave it for the court to say whether this kind 
of argument ts fair or worthy of countenance. 

On page 74 counsel quotes from)the witness Stearns, 
where he says that Graham “told him if McCormick sent any 
agent up there to kind of play off and say that the machine 


was not worth a damn.” Graham on page 137 of the rec- 


iI 


ord absolutely denies this, and states what the conversation 
between him and Stearns was, and Stearns himself, on 
page 337, qualifies and virtually withdraws the language 
quoted by appellants’ counsel. 

On page 93 counsel, in one sentence of forty-seven 
printed lines, brings together so many false and misleading 
statements that we feel called upon to deny the matter gen- 
erally as well as specifically. He wholly misrepresents the 
Master and the Court, and incorporates into his forty-seven 
line sentence so many insinuations that it is practically im 
possible to separately and adequately deny them sertatim. 
He says that the Master and the Court assumed that a 
party might establish a royalty by procuring “ exceptional ” 
cases with parties against whom he has “ pending suits.” 
They held nothing of the kind. He says that they as- 
sumed that “ it is immaterial whether that rate was actually 
paid.” They assumed nothing of the kind. He says that 
they assumed that it was immaterial that a party only paid 
‘on a fraction” of the machines included in his settlement. 
They assumed nothing of the kind. He says they assumed 
that it was immaterial, that the officers of the com- 
panies were given “a separate consideration that would 
compensate for all that was actually paid.” They as- 
assumed nothing of the kind, and no such case ever 
occurred. He says that they assumed that it ts im- 
material that the sum to be paid, or a_ considerable 
portion thereof, “ was afterwards released.” [hey assumed 
nothing of the kind. He says that they assumed that it ts 
immaterial that the license was “not acted upon and not 
intended to be acted upon.”’ They never assumed anything 
of the kind. He says that they assumed that it was imma- 
terial that the payments were “ never for machines made in 
accordance with the patent, but always for immunity in the 
sale of machines of different construction they never 


asumed anything of the kind, and this statement does not 


IZ 
correctly represent the facts before them. As we have be- 
fore said, the Wayne Company and the Ann Arbor Company 
were under no liability whatever, but voluntarily, of their 
own motion, and at their own earnest solicitation, procured 
the licenses to them. This whole long indictment of the 
Master and the Court is as full of false charges and insinua- 
tions as an egg is of meat; and it can only be explained on 
the assumption that counsel has failed to comprehend the 
crounds. of their action. 

On page 95 counsel speaks of the transactions under the 
patent as having been “doctored to meet the exigencies of 
the case.” This is absolutely false, and contains one of 
counsel’s characteristic insinuations, If the licenses under 
the patent had been “doctored” or manipulated with a view 
of establishing a royalty to use against the defendants, no 
slips requiring explanation, as, for instance, the second pat- 
ent in the Wayne Company license, would ever have 
occurred. 

On page 96 he says that the setthkement with the Rem- 


£ 
ington Company, in 1873, was at a rate of about twenty 
cents a machine. This matter is fully explained at page 
102 of our other brief, where it is shown that Mr. Graham 
received five hundred dollars for a use which the Reming- 
tons assured him involved only “about one hundred ma- 
chines.” 

On this same page he says that the Master “assumes that 
the burden is upon the defendant to show the value of the 
invention,” and quotes the statement of the Master that the 
defendants had introduced no evidence whatever tending to 
show the value of the invention. This statement of the 
Master was simply for the purpose of showing that all of 
the evidence introduced was by the complainant, and that 
the defendants had introduced none contradicting him. 

On the same page counsel says that there is no instance 


“in which anybody ever paid or undertook to pay a royalty 


[3 


of five doliars under this patent,” and that the transactions 
“are compromise settlements.” Although unimportant, 
this statement, as to “five dollars,” is not true The con- 
tract with the Ann Arbor Company (Record, 246), and with 
others, provided for, and the parties agreed to, a payment 
of five dollars a machine, unless the payments were made 
promptly at the times specified, in which case the regular 
royalty was to be three dollars a machine. Nor were these 
cases “compromises;” for, as before explained, there was 
no suit whatever against the Ann Arbor Company or 
the Wayne Company, nor the slightest ground for any. 
\\ hen the licenses were cranted there was not, and never 
had been, anything to compromise 

()n page gg counsel speaks of the Bloom & Waterman 
contract, “made in 1869."" [his contract was made Janu- 
ary 29, 1870. (Record, 23g). This error is immaterial, and 
is merely mentioned to show coufsel’s way of stating facts. 

On page 101, in speaking of the Sprague settlement, he 
says that complainant “had his decree against Gammon & 
Deering for these machines ;" but before the settlement was 
made Mr. Deering testified that only 488 of the machines 
which they had sold contained the Graham invention. (Rec 
ord, 460). We have fully explained this settlement in our 
other brief, pages 104-5 

()n the same page counsel attempts to insinuate that un- 
derhanded means were employed to procure the Wayne 
Company license. He says that “ Morse, who was dealing 
in mowing machines in Chicago, and a personal acquain- 
tance of the president of the Wayne Agri ultural Company, 
occupying an office in commen with that Company, wes 
offired by Graham twenty-five per cent of the royalty that 
should accrue.’ Mr. Morse says that “ Mr. Lawrence came 
to see me in our office on Canal street Chica oO | two or three 
times.” (Record, 218.) This was at Chicago, at Mr. Morse’s 


office. The Wayne Company had no office in Chicago, and 


* 
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did not share Mr. Morse's office. The only foundation for this 
statement is in Mr. Morse’s reference to the fact that his 
company occupied one half of the same premises at Louis- 
ville, Kentucky, that the Wayne Company did. (Record, 
219). Mr. Morse says that the Wayne Company began 
the negotiations. They came to him, -as an acquaintance, 
about the matter. He induced Mr. Graham to give hima 
commission on whatever license he effected. We see noth- 
ing improper or underhanded in this. A patentee, like any- 
body else, certainly commits no impropriety in paying a 
commission on sales effected in his interest; but, in his 
efforts to prejudice the court, counsel seeks to produce the 
impression that it was a most questionable transaction. 

On this same page counsel says that the license with the 
Wayne Company was effected “under two Graham _pat- 
ents." Mr. Graham fully explains the second patent men- 
tioned in the license—that it formed no part of the consider- 
ation—but counsel ignores his explanation. Our other 
brief (page 121) fully considers this matter. 

On page 102 counsel says, in reference to this license, 
that the Wayne Company “ never made a machine under it, 
and the license was revoked.” This is not so. Graham 
served a notice of revocation on the Wayne Company, and 
filed a bill against them for infringement. They thereupon 
fled answer, insisting that they were manufacturing under 
the contract, and asking to have it carried out. (Record, 
273). Mr. Lawrence, the president of the company, testi- 
fied that they contended for the privilege of manufacturing 
under this license (Record, 418), and they paid three dollars 
a machine under the license—as explained at page 114 of 
our original brief. 

On pages 102-3 counsel says, initalics: ‘Every transac- 
tion is affirmatively shown to have been with alleged infring- 
ers cgainst whom suit wasthen pending, with two exceptions, 


trivial in character,one of whichwas an unlimited license forthe 


IS 

term ofthe patent, without royalty, for five hundred dollars, and 
the other included another patent, and related to the manu- 
facture of a machine, charged to be an infringement.” This 
statement is absolutely false. The two exceptions referred 
to are the Glass payment, explained on page 110 of our 
other brief, and the Wayne Company license, explained on 
page 114 and following pages. It leaves out of considera- 
tion the Ann Arbor license, which, as has been repeatedly 
explained, was taken by a party who had never infringed, 
and against whom no claim existed whatever. Under this 
license, during the last year, before the evidence in this case 
was closed, the company paid the complainant $1,062. 

Qn page 103 counsel says, in italics, that “every so-called 
license, and every settlement, on which the Master rests his 
finding of an established royalty, was effected through the 
counsel then prosecuting this suit, and every cent paid was 
collected through such counsel.” This is unqualifiedly false; 
and there is not a word in the record to justify it. Wewere 
the counsel for the complainant during all of these years, and 
we had nothing whatever to do with the negotiating of the 
Wayne Company license nor the Ann Arbor license, 
nor the collecting of money under the latter. If we had, 
however, it would not militate one iota against them. This 
is one of counsel's charac‘eristic and small insinuations, which 
seem to be about his caliber. 

On page 104 counsel makes a number of statements, in 
italics, in reference to the settlement with the Geneva Lake 
Company. He says that the judgment for $4,902.29 “was 
almost immediately released” after it was entered. | This is 
not true, unless more than four months and a half is “almost 
immediately.” The decree was entered May 10, 1881. It 
was released September 28, 1881, upon the payment of 
$2,637.50, the company being bankrupt, as before explained. 

He says in the very next sentence that “there was also 


executed to both the company and its president, a¢ (le same 
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tame with this relcase,a int, severally to the company and 


c7rr 
Or 


to its president, of the right to manufacture and sell under 


the complainant's patent for the full term of it, without 
royalty.” Lhe orant here referred to is printed on page 453 
of the record. Its last clause, which counsel refers to as “‘a 
crant, severally,” etc., had no relation to the machine in 
controversy, but was simply intended as an assurance that 
the parties would not be molested, under the Graham patent, 
for manufacturing under their own “combined mower and 
°¢> \ " « t \f ] ie” ‘ ‘o | 1) . ery t of | YI) 
reaper’ patent. At the same time their agreement of Jani 
ary 27, 1881 (Record, 247), under which they were to pay 
‘ovaltyv heir ther 1 hay ‘ontainy t| (;ral 
royaity on their other machines, containing th wanamM 
invention, continued in force 
On page 104 counsel says, in speaking of the Remington 
payment of three dollars a machine, that this three dollars a 
machine “was to be paid only on 1,350 machines, while 


? 


about goo additional machines made by the company wer 
] . ed : } rif 4 rt yf Ts, ’ ‘ 1 | . " "a 
reicasec( wil woul any PpaVInhe ea! VW lal » ‘ i i}¢ > a | NK) llla- 
chines here referred to were machines that the Remingtons 
had sold, most of them to the Geneva Lak Company , and 
for which the complainant already held a judgment Lhe 
others had been sold to the Wayne Company, and the com 
plainant expressly reserves hts right to recover for thes 
.] a senate! Damned sae) 
machines from those c Mnpanies te cord, Zs} 
On page 107 appellants counsel says that “under this 


Ann Arbor license but 220 machines have been ‘mack 


This is false. and without excuse Mr. Graham testifies 


that they paid for the year 1883, $1,062.00 for “ 254 ma 
chines sold for the year 1883.” (Record, 458) 

On page 107 counsel says that the Ann Arbor license 
was “a license under the Sherwood patent.” This is not so 
Graham never owned any interest in the Sherwood patent 
The only reference to it in the license is in the guaranty 


against the Sherwood patent “so long as the party of the 


second part shall manufacture said machines in accordance 
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with the sample machine shown to the said Alvaro B. Gra- 

ham,’ etc. (Record, 246.) Counsel certainly knows the 

difference between a license under a patent and a guaranty 


against one. 


. 4aecaeehl 
On page 112 he says that “the Graham +eventien never 
went into use.” This is not so (he Graham invention 


went into extensive use. The evidence in this record shows 
that it was used by the Sprague Company, the Remington 
Company, the Warrior Mower Company, the Geneva Lake 
Company, the Wayne Company, the Ann Arbor Company, 
the Johnson Company, the defendants in this case, and 
others. If he means by the Graham “ machine” that the 
particular machines shown in the Graham patent as to all of 
its other features and details, it is unimportant whether his 
statement be true or not The only material question 1S as 
to the invention described and claimed in the first and sec- 
ond claims ol his patent 

On page 113 he repeats that “the Master reported that 
complainant had an « stablished royalty at the rate of five 
dollars per machine.” This is not so. As _ before shown, 
the Master reported no such thing, but simply held “that 
the testimony established a royalty or license fee of three 
dollars ior each Trae hine ‘. Record, OT) 

On page 117 he says that the defendant's machine was 
worthy of the eulogy pronounced on it tn their circulars, 
“ because of the radical differences in almost every teature 
of construction between it and the Graham machine.” 
The circulars show that the very features embodied in 
the Graham invention constituted the burden of their 
SOND. 

Appellants’ brief contains many other errors, mistakes, 
ipsinuations and charges, which show that it was prepared in 
disregard of the evidence; but if the court has read our 
hrief to this point, its unreliable character will be sufhciently 


established. 


| 
| 
| 
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We have felt the necessity for this review of appellants’ 
brief, to prevent the court from being imposed upon, as 


well as to insure a decision that will not be on a misappre- 


hension of the facts. We greatly regret the necessity of 


being obliged to criticise any statement of facts emanating 
from a member of the bar of this court, and we have en- 
deavored to indulge in gentle rather than severe. criticism. But 
we feel that duty to the court, as well as to our clients, will 
not permit us to put the case more mildly than we have 


done. 


rHE QUESTION OF ABANDONMENT. 

The peculiar way in which appellants have presented 
the evidence relating to the question of abandonment ren- 
ders further consideration of this subject proper. Before 
again referring to the evidence, it may be well to recall the 
fact that ever since the organization of our patent system it 
has been the policy of the courts to excourage experiments. 
The reason for this is plain—to avoid the patenting or in- 
troduction of crude, experimental or impracticable inven- 
tions. Nearly half a century ago, Justice Story clearly 
announced the rule that an invention not “ perfected and 
adapted to use” is not patentable (Reed v. Cutter, 1 Story, 
590; 2 Robb., go). His language was: 

“ He is the first inventor in the sense of the Act, and entitled to a pat 
ent for his invention, who has first perfected and adapted the same _ to 
use; and until the invention is so perfected and adapted to use, it is not 
patentable. An imperfect and incomplete invention, resting in mere 
theory or in intellectual notion, or in uncertain experiments, and not ac 
tually reduced to practice and embodied in some distinct machinery, 
apparatus, manufacture, or composition of matter, is not, indeed cannot 


be, patentable under our Patent Acts: since it is utterly impossible, un 


der such circumstances, to comply with the fundamental requisites of 


those acts.” 
Justice Clifford quotes this language in White v. Allen 


(2 Fisher, 446), but first says: 


“ While the suggested improvement, however, rests merely in the 


. 


a 
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mind of the originator of the idea, the invention is not completed within 
the meaning of the patent law, nor are crude and imperfect experiments 
sufficient to confer a right to a patent; butin order to constitute an in- 
vention in the sense in which that word is employed in the Patent Act, 


the party alleged te have produced it must have proceeded so far as to 


have reduced his idea to practice, and embodied it in some distinct form.’ 


Justice Grier well states the same rule in Noderts v. Reed 
lorpedo Co. (3 Fisher, 631), in these words : 
tis when speculation has been reduced to practice; when experi- 


, 


ment has resulted in discovery: and when the discovery has been per 
fected by patient and continued experiments; when some new compound, 


art, manutacture or machine has been thus produced, which is useful to 


| 


the public,-—that the partv making it | i public |} 


DCCOMICS ia PPLiipile we nefactor, and 


entitled toa patent - 


[he same idea is thus expressed by Judge Sprague in 
Howe v. Underwood (1 Fisher, 166): 

« The terms ‘being an experiment’ and**ending in experiment’ are 
used in contradistinction to the term ‘ being of practical utility.” Until of 
practical utility, the public attention is not called to the invention; it does 


not give to the public that which the public lays hold of as beneficial.” 


This rule, that experiments should be encouraged, seems 
so elementary, and so in harmony with sound reason and 
common sense, that it seems hardly necessary even to men- 
tion it; but, in this case, the question is a pertinent one how 
Mr. Graham was to make the experiments necessary to 
test his invention—which experiments the law said it was 
his duty to make—if not in the very way which, as a plain, 
practical man, he appears to have adopted 

But in every case in which the question seems to have 
been at all considered, the very course pursued by Mr. Gra- 
ham has been recognized as proper. This is especially true 
of the decisions of this court, of which the one in 4A/lsadeth 
v. Pavement Co. (97 U.S., 194) is a good illustration; and 
it has been true of the lower courts ever since the first 
organization of our patent system. 


More than sixty years ago, Justice Story said in Me//us 


v. Si/sbee (4 Mason, 108; 1 Robb, 509) the italics being 


Ours: 


“T agree Arts acts are to be construed liberally; that he ts not to be es- 


topped by licensing a few persons to use his invention to ascertain its 


utility, or by any such acts of peculiar indulgence and use as may fairly 


consist with the clear intention to hold the exclusive privilege.” 


“construed liberally’’ or not, it is 


- 


clear that Mr. Graham's first arrangements amounted to 


Whether his acts are 


nothing more than “ licensing a few persons to use his in- 


vention to ascertain its utility 6 


“Tt would be a harsh limitation of the statutory rights of an inventor 


which should give the naked infringer the privilege of using an inven 


tron bex ause the patentee Nas attempted, in vood Taitn and Im secrecy, to 


. i. . ° ‘ ' TT _— su Putiles 
incidentally make his experiments of some pecuniary bene nt. while he was 


aliures, To re w?cadv the defects of the 


taveousiv, and whether it ever would De of anv Denenht either to fimseil 


or to the public.” (‘fewnmes v. Prerce, 3 Banning NX A. 365) 


Applying these principles, the courts have held that, in =e 
proper cases, experiments may be made by the sale of ex- 4 
perimental machines. A common sense construction has 
always been put upon the statute in this respect, just as it , 
has in reference to public use. In determining the latter 
question, for instance, the inquiry embraces two points, ad- 
ditional to the question of time: (1) whether the use was . 
public, in the ordinary way; and (2) whether the invention 


was then perfected; and so in regard to sales, these same 


two questions have to be considered: (1) was the invention 

on sale in the ordinary way; and (2) was it then perfected, 

or in an experimental stage ? If the latter, and a sale was f 
necessary in order to secure a proper test, it could undoubt- ; 
edly be made. Otherwise there will be two rules, app'ica- _ 
ble to different inventors, and discriminating against the in- Ax. 
ventor whose position is such as to render sales necessary 

for a proper test of his invention. 


In addition to the cases cited in our other brief on this 


point, we now call attention to the following: 


In /anis v. Oil City Botler Work 


Judge Acheson held that the sale of 


two vears before application fora patent 


to invalidate such patent, the sale ap] 


necessary in order to secure a prope 


The lancuage of the court is 
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volved an invention relating to steam 


that. at the instance of the inventor 


one fire engine embodying the inv 


’ 
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years, and another more than two ye: 


We do not h 


mentioned in the opinion, the effect « 


for a patent was filed 


been considered with reference to th 
and allowance but simply to cass 
lroy, at the instance of the inventor 
vention for more than two years b 


patent In reference to these Juds 


Tt s contended that thes uses nad sSaies, ¢ 
without the consent and allowance of Knibbs. w 
invention, like that in A/szahetsA v. Paz 
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well be experimented with and tested in private 
with purposes in tneir nature publi Its pract 


what of the same nature. lhe invention was 
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trials and use made, and was patented according to its features as first ap- 

plied. Still, it was not clear to the inventor that no changes or modifica- 

tions would be necessary, and necessary to be specified in the appiication 

for a patent, in order to obtain the full benefit of one. In this view, the 

use by him as engineer, and by the city of Troy at his request, is deemed to 
} 


have been experimental and allowable within the rale laid down in the case 
cited.”’ 

In Draper v. Wattles (3 Binning & A, 620-1) Judge 
Lowell, after stating that the inventor sold two sets of rings 
containing the patented invention “about six months more 
than two years before he applied for his patent,” says: 

“That the use was experimental is sworn to by the inventor, and there is 


ground for sayiug that an invention of this sort can be best tested by actual 


use in a mill; therefore, if the inventor does not happen to own a mill, he must 


make use of that of another person. . .. The ring which Carrol sold was 
not the completed and most perfect form of his invention. We 


think it very doubtful whether in that form the ring would have gone into 


general use, and that the last and patented article would not be a patentable 


improvement upon it. ... The sale or use, to defeat the patent, must have 
been of the thing patented; and we are of opinion that, in order to defeat 
the patent, it is not enough to prove that the inventor has sold an earlier 
and less perfect article—that is, less perfect in the sense of the patent law, 


even if the thing sold would be within the claim of the patent. In other 
words, the test is not, necessarily, whether the article sold would infringe 
the invention by embodying a part of it, but whether it is the invention 


that is, embodies the whole of it.” 


In the light of these authorities and those cited in our 
other brief, and applying the test, not “whether the article 
sold would infringe the invention by embodying a part of it, 
but whether it is the invention’ —the perfected invention— it 
will be material to consider exactly what Graham aid in 
1863. His first application was actually filed December 4, 
1865, and under familiar rules he is at least entitled to have 
this taken as the date prior to which the two years began to 
run; so that, in this view, the two years began to run De- 
cember 4, 1863 Now, what was his condition, and the 
extent of his operations in 1863? 


| ial 
A poor man, without means, without experience, and 


ty 


without facilities for experimenting, Mr. Graham makes a 


valuable invention. It being absolutely impossible for him 


to develop or perfect his invention otherwise, he goes to 
Porter & Bro., old friends, and induces them to build three 


or four of his new machines. His circumstances were such 


that, however counsel may seek to discredit his testimony, 


the court cannot doubt that his following statements are 


~~ 
literally true. 
Why did you make the arrangements which you refer to in 


id in reference to 


.* ; , 
\ <4, 
? ’ : *7 , 
ortel _ bro. and Cleveian 


your other deposition with | 
making your machines? <A Because I hadn't the means within my 
control to, make my experiments and to bring my machine up to a success. 
). 25. If you had not made these arrangements or others of a similar 
have hee ble for y have ever completed y , 
lave been possible tor you to have eve! mpietead your in 


nature, would it I 
lt would not. I was desti- 


eo 
. 


vention or reduced it to practice or not? A. 
tute of mean [ had a quarter of sction of wild land in Io. thicl 

‘ eh bis bhi | quarte! i) a section OF Wii imand iff owa, whico at 
t time, I suppose, was worth about $500. his constituted my re- 
sources at that time. That is the land the mortgage was given on to secure 
j <> | rr} } '- ae : r | >i P i | a i? : +] . ' | ’ » 
the note spoken of in my testimony befure, and | finally los he land fo 


the taxes on } 
: y 
ieve and. were 


‘O 20 | 1 your arrangemen 
‘ ] ' : ’ ry | 4 
you or were you not to have the control or m inagemel iS Pesaras saiecs 
A. My recollection is that I had no control of the siness, either with 
Porter & Bro. or Cleveland 
(J. 27. Chen did you or did you not have any | of the machines 
which Porter & Bro. had on hand when you rangement with them 


was closed in the fall of 1563, or anything to say in reference to such ma- 
chines until your next arrangement with them? A. I did not 

“©. 28. As I understand you, you say it was necessary that you should 
make arrangements of this kind giving the practical control of a limited 
number of machines when manufactured to other parties Is that correct? 


25). 


A. Itis.” (Record, 1% 


Now, on these facts, we submit that it was perfectly pro- 
per for Mr, Graham to make the arrangement with Porter 
& Bro. under which all the 1863 operations were conducted. 
In the words of Justice Story, already quoted, the arrange- 


ment was, at most, merely “licensing a few persons to use 


his invention to ascertain its utility.” If it was not proper 
for him to make such an arranzement, then we respectfully 


ete | 
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but very earnestly ask the court to point out how an inven- 
tor in such position can arrange for proper experiments to 
test the practical utility of his invention. 

Mr. Graham further explains the necessity he was under 
of having his machines tested by farmers, in exactly the 
way they were tested, as follows: 


se. 


[ had the difficulties usually attending such enterprises. I had neithe 


means nor facilities for putting any ideas into practical form, and in this 


particular line of invention o1 experimenting the season {o1 pra tical opera- 
tion, testing different methods for the accomplishment of the object, is very 
| 


short—only a few weeks, at most, during the year that the mechahism 


could be tested practic illy It is not like a thing a mah Can experiment on 
every day in the year. In addition to that, the farmer's time is very valu- 


able to him. and I found it almost an im] ossibility to induce farmers | 


Lu) 


try my experiments. Of course, the market was supplied with what were 


known as standard machines in the same line. and all well represented in 
the market, and it required a good deal 


of pressure to persuade a farmer to 


take the chances on his crop, perhaps, and the possible loss of his 


‘ime 


while giving them a trial. 


~ 2 85. What did you have to do in order to get your machines tried 


n 


particularly in 1863 and 1564: A. | had to almost offer to give them 


’ 


away; I had to agree to let them have machines at very low prices com- 

aren , } | 7. : the } | mn th > evant 1} 7) the rehine en 
pared with machines in the market, in the event! iat the machines were 
successful, and if not successful, they were our property 


*().16. Was this t 


have horses, Or money with whic h to hire horse s, to try the: 
was it necessary or not for you to make such oflers in order to get tl 
tried? <A. I did not have horses, nor money to hire them. It would seem 


that it was pretty near necessary. tO say the least, to offer these induce- 


ments, at the same time having the satisfaction of nowing’g that the trials 


would be made practically when they were made; in fact, it was almost a 
heht to get a larmer tot ike a machine and give it a trial, even upon those 
conditions. 


~ Wo [7. Did vou have any other way of trying 


your machine or getting 


them tried Or not ? \ l did not.” (Record, ft) Speers 

He also says that “ the trials were under my personal su 
pervision ' (Record, 111), and in answer to the question 
whether, during the time the machines were being tried in 


1863 and 1864, he was “ looking after them personally and 


bo 
‘yy 


endeavoring to correct and improve them as might appear 
necessary,’ he says: 


rht and day, to that object, 


‘+ A I was; I devoted my entire time, nig 


; e, - . ' : 
except, perpaps, very late in the season of 1864, through a little misunder- 
standing between myself and Mr. Cleveland. I did not have anything to do 


with the machine taken out and tried by Mr. Ward. I was constantly with 


the machine or in the shop, making such changes as the case in hand 


seemed to require, trying various methods to overcome the difficulties.” 
(Record, 112) 

[hese tacts are reiterated through a long examination 
and cross-examination, and the defendants have not offered 
a word of contradictory evidence, or a word to show how 
Mr. Graham could have made his experiments in any other 
way. Ihe defendants themselves having failed to do so, 
are hardly in position to ask the court to point out any 
other way by which Mr. Graham could have developed and 
tested his machine than the one he adopted; but if this way 
was not proper, the public at large are interested to know 
exactly what course should be pursued by an inventor in 
such circumstances. : 

It is also clear, beyond question, that the 1863 machines 
were so imperfect that they cannot be considered as having 


embodied the perfected invention; and, therefore, in no pos- 


a 


sible view can it be said that the perfected invention was on 
sale or in public use during that year, or more than two 
years before application for a patent was actually filed. On 
this point, as indeed on all material points, we respectfully 
ask the court te read carefully everything contained in the 
record. (ur present statements must necessarily be brief, 
so that we can do but little more than suggest the points ; 
but a careful study of the record will show, beyond ques- 
tion, that, in addition to Mr. Graham's operations being ex- 
perimental, his first machines were very crude and imperfect, 
As to this—that his first machines were very crude—Mr. 
Graham says—and he is repeatadly corroborated by other 


witnesses: 


a: 


“X QO. 19. Had you any intention of taking out a patent in January, 
1863, for the mower you intended to build? <A. I certainly had. 

“X Q. 20. Whydid you wait until 1864 before moving in the matter? 
A. I preferred to experiment to some extent to determine whether my 
ideas would be practical when put to the test. 

“X Q. 21. And you didn’t intend to take out a patent until you found 
that the devices contemplated and embodied in your mower were a success ? 
A. Not until I found they were practical; unfortunately for me, perhaps, 
I had understood that they must be practical in order to secure a patent. 

“X @. 22. And your experience and use of the mowing machines, as 
you build them in connection with Porter & Bro., before and during the 
summer of 1863, convinced you that you had a practical and suceessful ma. 
chine: is not that a fact? A. It so convinced me, with certain alterations 
which those experiments suggested. 


‘ 


“X Q. 26. The joint and connection which you have described, as 

7 , 
connecting the draft-rod with the shoe in the machines built by you and 
1} 
; 


Porter & Bro. in the year 1863, allowed free tortional movement, and was 


? 


substantially a swivel joint, and your lugs and pin on the shoe, as conne 


ed with the draft-rod, were designed ior swivel purposes, were they not: \ 
Those joints admitted of the movement, but I should consider them very 


crude compared with the joints that I put in their stead in my model of 
1863 and 1564, espe ially in connection. with the clear V spoken of before, 


which to me at that time seemed to be a necessity 


“X ©. 27. But these joints admitted of a free play of the ftinger-l 
‘ / " 
, . 77 4 
over irregularities of surtace, ind of its rising and fall rat either end, did 
they not? A. To a certain extent. But in very rupt irregularities of 


the surface there was a conflicticn with other parts that the newer joint 
overcame. ¢ 

“X (). os. Do you wish the court to understand that these romts, OF 
the manner of attaching the draft-rod to the shoe, interfered at all with the 
success of that machine, as built in 1863? A. With the attachments con- 


nected with it in 1863 I understand very distinctly that there was an inter- 


. 17 ** ) 
ference, very materially, with its [ree action Re ord, L15-{20) 


we | (). &9 Do you deny that vour mower, as perated on the Dooley 


farm in 1863, was a practical working machine \ I do, most em- 
phatically. 

“X Q. 60. You didn’t find it out until some time after this suit was be- 
gun, did you? A | found it out very early in the harvest of 1863, on M1: 


Dooleyv’s farm. and never was known to have denied that it was a failure.” 


(Record, 123) 


**X (. 64. They were practical working machines, and did good work 
in the grass field in 1864, did they not? A I have stated that in light 


grass they did tolerably well while they staid together, but in heavy grass 


not so, 


X ©. 65. How many of those mowers did you put out which were 


* 
run in the grass field of 1864? A. . . The facts were, it was about 
an impossibility to get a farmer to take one of them out; they were consid- 
ered by the farming community unworthy of an attempt; that was my ex- 


perience with them at the time.”” (Record, 124) 


On this point, also, we think it proper to present, as au- 
thority, the opinion of able counsel who have opposed the 
Graham patent in another case—the one against the Plano 
Company. In this case Messrs. Coburn & Thacher, whose 
reputation and ability are well known in this court, took the 
position, on substantially the same evidence as now pre- 
sented, so far as this question is concerned, that Graham's 
early operations were not even sufficient to entitle him to 
prote ction back to 1503. In other words, they contended 
that another party, whose machine was first tested in the 
summer or fall of 1863, was ahead, and that all Graham's 
operations should have been considered as being purely ex- 
perimental until 1865. In order that their position may 
appear in their own words, we here quote from their brief, 
used before Judge Blodgett in the case referred to: but we 
thus present their views simply as authority—entitled to 
much weight, although not as much perhaps as a _ court’s 
decision—and as showing how unsatisfactory the facts in 
question are, when sought to be twisted out of their natural 
shape to suit the object of particular counsel in particular 
cases. In their brief in the Plano case, Messrs. Coburn & 
lhacher say, the italics being ours: 

‘* According to Mr. Graham's own statement, 4¢ did not have Ais inven 


ion reduced fo pra fice until 1804 bramer'’s reduction to practice and the 


public use of a successful machine was in the summer of 1563, and his pro- 
duction of the 1862 machine is established by five witnesses. Now we con- 
tend that the evidence shows that Bramer was the first to invent his ma- 
chine: the Arst certainly to reduce it to practice, the first to commence the 
manufacture and sale of the machine, and the first to apply for and obtain 


a patent 


25 


Judge Blodgett, however, differed with them as to the 
effect of Bramer’s operation. 

Of course, if Mr. Graham “did not have his invention re- 
duced to practice until 1865,” all his earlier operations 
were experimental. Where able counsel, all interested in 
defeating the patent, can thus differ as to the effect of Gra- 
ham’s earlier operations, can the courts say that the defense 
in question is made out with that clearness required by the 
rule of Coffin v. Ogdeu (18 Wall. 124), as follows—the 
italics being ours: 


“The invention or discovery relied upon as a defense must Aave been 


é om ple lé anda d apa hi, oy pri adi 232% th ; uil Sol { j, flobea mpli ‘ jj # and 
fAts pitisl he shor , Ay the ade if naan’. The burden of proot rests upon him. 
and every reasonable doubt should be resolved against him. If the thing 


were embryotic or inchoate: if it rested in sper ulation o1 experiment; if the 


process pursued for its development had failed to reach the point of con- 


summation, it cannot avail to defeat a patent founded upon a discovery o1 
: " ] . ? 1 

invention which was completed, while in the other case there was onl, pro- 
gress, however near that progress may have approximated to the end in 


"T*}, | se : ' - ’ r 
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Without regard to the fact that able counsel differ as to 
the effect of Graham's early operations, which is immaterial 
except by way of authority or argument, we respectfully 
submit that any possible construction of the evidence will 
show that Graham's invention was not “complete” in 1863; 
that it was then “an experiment,” and that, in a practical 
view, it was not “capable of producing the results sought to 
be accomplished.” 

On page 76 of his brief, counsel for appellants has made 
a very earnest and adroit effort to discredit Mr. Graham's 
testimony in reference to his early operations; but, if every- 
thing is considered, we believe his attempt will be found to 
have completely failed. Of course, it is possible to take a 
part here and a part there, and, leaving out other statements 
or explanations, twist anything into almost any shape de 


sired: but. it this question be at all material, we simply ask 


290 


that Mr. Graham's entire statements may be read and con- 
sidered in the light of corroborating testimony and circum- 
stances. The particular matter in which counsel makes his 
main attack on Mr. Graham is itself capable of a natural, 
reasonable, and, as we believe, true explanation 

The substance of counsel's statement is that Graham is 
three times contradicted, over his own signature, in re- 
ference to the time when he first knew that his first applica- 
was not filed promptly. The first thing to which he here 
refers IS the contract with the Werdens., of November 25, 
1865, and the second is the assignment of the same date. 
In each of these instruments it is recited that Graham is 
“about” to make application for a patent, and from this 
counsel assumes that he must have known that he had not 
already made such application. Passing the fact that he 
was contemplating filing azother applica.on, for other 
improvements (Record; 115); which would make his 
“abeut” statement literally true, it appears that, as 
to formal parts, the Werden instruments in question 
were literally copied from the Cleveland contract of Febru- 
ary 4,1864. After the opening clause, the Cleveland contract 
recites “that, whereas, the said party of the first part has in- 
vented a combined reaping and mowing machine, known 
and called the ‘Champion Machine, for which invention an 
application is about to be made to the Patent Office at 
Washington, D. C., for Letters Patent (Record, 236); 
and, after the opening clause, the Werden contract recites 


“that, whereas, the said party of the first part has invented 


a combined reaping and mowing machine known and called 
the ‘Champion Machine,’ for which invention an application 
is about to be made to the Patent Office at Washington, D. 
C., for Letters Patent.” (Record, 156 lt further appears 
that whole material paragraphs in the Werden contract are 
literally copied from the Cleveland contract; so that it is 


clear that the Cleveland instrument was then used as a gen- 


eral form, and this explains how the general recital contain- 
ing the word “ about’’ came to be used. The assignment 
being drawn at the same time would naturally adopt the 
same general form ot recital. 

Chere is intrinsic evidence that the power of attorney to 
Renwick, to which counsel attaches importance, was drawn 
in New York and sent to Graham for execution; the inter- 
views with Renwick, had through W. B. Werden, were at 
New York (Record, 115), while the power of attorney ap- 
pears to have been executed at “ Waukegan, Ill."’ (Record, 
411). This being the case, it was certainly not very strange 


if the simple recital of a date, not then considered impor- 


tant. should have failed to attract attention or impress itself 


upon Mr. Graham's mind. 

There are other circumstances, shown in the record, 
strongly corroborative of Mr. Graham's statements. For 
instance, the Cleveland contract, which was made February 
4, 1864, contemplated Graham's obtaining a _ patent with 
in one year, and held out a very strong inducement for him 


so to obtain it if possible. As expressed in the agreement, 


** 


this inducement was that “if the said parties shall have ob 
tained a patent for said machine. within one year from the 
date hereof, then the said party of the second part [| Cleve- 
land | shall and will invest in said business of manufacture, 
repair and sale of said machines the sum of fifteen thou- 
sand dollars, to be used in said business annually,” ete. 
(Record, 237). 

This clearly shows that it was then undersood that the 
application for a patent should be prosecuted vigorously, 
and the fact that Graham immediately afterwards proceeded 
to have his first application put in shape—it was sworn to 
February 25, 18604—shows that the proceedings were so 
started. Additional to this, Graham thus states his position 
at that time: “I was very desirous of getting out my patent, 


as I looked upon it as my capital or stock in trade. When- 


--. 
Lhe 


ever | would approach a man to join me in the enterprise, 
the uncertainty of my obtaining a patent was one of the 
strongest objec tions that was raised."’ (Record, 108). Can 
it be supposed th it under these circumstances, in 1863 hav- 


ing borrowed the money to make his application, and in 


1864 having the assistance of a man of means, Graham 


knowingly withheld his first application, or allowed it to be 


withheld by his solicitors ? 

Hn our view, then, we think counsel's attack on Mr. Gra- 
ham entirely uncalled for, and unsupported by the record. 
but even if we are wrong in this, the point is comparatively 
uhimportant—except on the question as to whether Gra- 
s filed at the 


time it was executed and placed in the hands of his solici- 


ham's first application should be considered 


— 


tors—which has never been the foundation of any decision 
or finding—there is abundant evidence to corroborate him 
in every other material point. ‘That he was a poor man, 
without experience, without manufacturing facilities, with- 
out any other ways of developing or testing his invention 
than those emploved, appears be yond the possibility of 
question 

[he insinuation that Mr. Graham “ showed no disposi- 
tion’ to furnish other evidence than his own statement is 
directly opposed to what we have alway s understood to be 
the actual facts, as shown by the record As it is possible, 
however, that we may have misunderstood the effect of our 
own acts, we call special attention to what the record shows 
on this point (127-8), as follows: 

ln cross-examination, Mr. Graham was asked if he was 
willing to let Munn & Co. or Renwick, who had acted for 
him in confidential relations, give their testimony ; and at first 
he said that he was “ not prepared to answer that question ” 
without giving it a “little thought.” After recess he stated 
that he had no objection to their “ placing all of my letters 


in relation to my application for patents upon the record, 


_ =. 9.0 
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and their statements as to the facts, upon such conditions ” 
as his counsel should name, and added that his previous 
hesitation was because he understood “that the parties 
named in those questions were retained as experts by the 
defendants, and that they have to some extent assisted in 
working up the defense to this suit.””. As counsel, we there 
upon offered to permit Munn & Co. and Renwick's ex parte 
statements, in the form of letters, to be introduced as evi- 
dence; and of course it is reasonable to suppose that in 
such ex parte statements, everything in which any remiss 
ness was claimed had been explained as favorably to them 
selves as possible. We also offered to permit Munn & Co 
or Renwick to be examined as witnesses, on the simple 
condition that their depositions should be taken in such a 
Way as not to make unnecessary expense, Now. we leave 
it for the court to say whether in all this Mr. Graham was 


te 


showing any “disposition " to keep back fact 


rHE GRAHAM 1807 PATEN’ 


The effect of Graham's first patent, as a ground of defense, 
is fully considered in our other brief; but since appellants 
seem to consider it very imp rtant, it may be proper to 
notice it further. 

The only ground on which it has ever been said that an 
inventor can not take out a patent on new subject matter, 
described in a patent already issued, is that by his failure to 
claim it in his first patent he abandons or dedicates it to 
the public. But, as this court said in Suffolk Company v. 
Hayden (3 Wall, 315), a pending application “repels any 
inference of abandonment or dedication from the omission 
to again claim it.” In Aver v. Brass Company, and other 
reissue cases, two years has been suggested as a reasonable 
time within which a patentee can come back and claim sub- 
ject matter described but not claimed in his original patent; 


in other words. these Cascs proceed On) the theory that ats. 


es 


Ae 
Ad 


presumption of abandonment arises until two years after the 
original grant. By analogy to this, it seems reasonable that 
a patentee should be allowed to come back and claim, within 
a reasonable time, subject matter described but not claimed 
in his first patent; and there are numerous decisions to the 
effect that he may do this, of which the following will 
furnish illustrations: 


; | am much ine lined to think th it the mere fact ita new article ls 


shown in the adrawings ofa patent ior a mas hin would not of itself be 


in abandonment of the new article. which would pro vy be the subject 
of a difierent patent until the statutory forfeiture of use for two vears had 
2 . ; Fy , - ; t ~n 
peen mcurred Lowell, , in Hat _, l/s wif, t% red. 1 D. 255 
Dh " | + t} ’ t} : P ‘ wel 1 ’ ho gael , sh ’ : . v5 ) <T . } > 
rie act that the complainant showed a ik inaiogous to the 
hunction ; ii Operation ol this feature in one yt i eal r patents did not, | 
i} = . clude hi tal rycr hi saw ¢ . .* ; : r ! ici ? ’ 
1InhA, pre ude him trom LaKIng this patel r. undel ruie mid aown in 
Graham v. McCormick, 11 Fed. Rep., 559. and the cases there referred to.’ 


Blodgett, |.. in Wel/son v. Cudbley, 26 Fed. Rep., 157 

lhe question we have to decide is whether the des ription of another 
invention in a prior patent by the same inventor forfeits his right to take 
out a subsequent patent for such invention. I do not understand that the 
Supreme Court have held that such prior des¢ ription 1s a dedication to 


the public of the second invention Che invention of a machine, and a 


} ’ | } 7 ?? ret , . 
process employed in the use of the machine, being diflerent things, it 1s 


difficult to see how the application for a patent on one should operate as 
an abandonment of any claim to a patent on the « ther: provided, of course, 


} 


the application for the second patent is made before the statutory for- 
u I 
feiture of two years’ prior use has run. This view is in harmony with the 


decisiol s,s of the Circuit ourts where the question has arisen, Vermont 


f wrmniagchine ¢ \ 7 aL é. IO k ec. Rep , Be i ec Rep.., | 17 ~ Gra- 
hamv. McCormick, tt Fed. Rep., 859; Grahamv. Geneva Lake C. Manuf's 
Co., 1d., 138; Alc Afil/an v. Rees, 1 Fed. Rep., 722; Hatch v. Moffit, 15 Fed. 


\ep., 252, CaAn v ll on Jown On, tq Fed nep., 424; Collender Vv. 


Grifith, 13 Biatchf.. 110, 2 Fed Rep., 206 he patent 


suit having been 
applied for within two years from the date of the machine patent, there was 
no abandonment of the second invention, though 1 description of such in- 
vention was found in the prior patent.” Colt, ].,in / rn Paper Bag Co 
v. Standard Paper Bag Co., yo Fed. Rep., 65. 


“The question has been very fully considered, and the authorities, in- 


cluding MWasn v. Harwood, reviewed in Eastern Paper Bag Co. vy. Standard 
Paper Bag Co., y Fed. Rep, 63 The conclusion was there 


reached that such description in a prior patent does not, of itself alone, in- 


validate a subsequent patent for the invention so described, applied for in 


34 
due season.” Wheeler, J., in //odmes Electric Protective Co. vy. Metropolitan 
Burglar Alarm Co., 31 Fed. Rep., 562. 

In this case, however, appellants’ counsel asks that sub- 
ject-matter claimed in an application filed nearly five months 
and a half before axy patent was issued shall be considered 
as abandoned, notwithstanding the rule that-the filing and 
pendency of the second application “ repelled any inference 
of abandonment.” If others can be allowed to come _ back 
within two years after the issuance of a patent, and claim 
subject matter which they described but failed to claim at 
first, as the above cases say they may do, certainly Graham 
could come more than five months before his first patent 
was issued and do the same. But this whole matter is so 
clear that we cannot believe appellants’ position entitled to 
serious consideration. 

Counsel's own positioa with reference to licenses shows 
the complications which would arise if the rule he is con- 
tending for as to abandonment should be adopted. In such 
case, if the scope of the license is to be determined by the 
description part of a patent, rather than by its claims, end- 
less confusion will arise. A license under an old patent 
describing an invention generally may be considered or 
construed as extending to all possible improvements sub- 
sequently made thereon, if counsel's position be correct. 
This is well shown in this case, by appellants’ attempt to 
make a_ pretended. license from one patent extend to 
another. 

THE WERDEN MATTER. 

In considering the effect on the patent sued on of the 
1867 patent to Graham and the Werdens, counsel, on page 
87 of his brief, says that “if this second patent is valid in 
respect to the first two claims, this complainant has, by a 
species of jugglery, appropriated what had been already 
assigned to the Werdens, or those claiming under them,” 


and in other statements on this matter conveys the impres- 


ad 
wi 


sion that Graham committed a fraud on the Werdens by 
withdrawing the subject matter of the claims sued on from 
his first application.. 

If he had committed a fraud on the Werdens in withdraw- 
ing these claims and making them the subject of another 
application, the Werdens would have their remedy. It 
would not affect the validity of the patent sued on, no fraud 
being practiced on the Government. But the withdrawal 
was made with the knowledge and consent of the Werdens, 
in the interest of all the parties and under the advice of em- 
inent counsel—Mr. Renwick. 

Mr. Graham says: 


“In the fall of 1866 Mr. William B. Werden, who was then interested 
with me in the machine, went to New York, and through a friend of his he 
made the acquaintance of Mr. E.S. Renwick. I had determined to get a 
new solicitor, and instructed Mr. Werden to find one and lay the case be- 
fore him personally. He laid the case before Mr. Renwick, with the view 
to an appeal in the Patent Othce; also saying to him that I was about to 
make an application for other improvements on the same machine. KRen- 
wick advised me, through Werden, to withdraw that portion that is com- 
prised in the first and second claims of the patent now in suit, and embrace 
them in the application about to be made, as the cheaper and better course 


to pursue.” (Record, 115). 
In cross-question 117 he was asked: 


‘Tsn’t it a fact that your principal object and aim in taking out this Feb. 
11, 1868, patent was to beat the Werdens out of the claims and inventions 


which you had shown in the 1867 patent and obtain those claims personally 


to yourself, although you were in duty and honor bound by your contract 
with them to convey to them whatever invention there was in the 1368 pat- 
ent, as far as that patent relates to the first and second claims? Wasn't 
that the real object of the 13868 patent, and the real reason why you didn’t 
follow the advice of Messrs. Munn & Co., and appeal: 

‘A. It was not, and if they intimate such an intention I brand it as a 
falsehood It was not in any sense my object in changing solicitors, or my 
object in changing my course from an appeal to the course finally pursued, 
and up to the time that we received advice from Mr. Renwick I was not 
aware that it was possible for us to proceed in any way except by appeal.”’ 


(Record, 1217) 


None of this evidence ts contradicted. Mr. W. B. Wer- 


den corroborates it by admitting that he conducted the cor- 
respondence with Mr. Renwick “in reference to the pro- 
ceedings in Patent Office in obtaining the patent in suit, as 
well as the one issued July 23, 1867,’ and said: “I saw 
him personally about every application, I think, and 


sometimes more than once.” (Record, 318). 


All this shows that there was no “ jugglery ” or fraud on 


the Werdens. Under the contract between them and Gra- 
ham their rights depended on the fulfillment of their agree- 
ment and not on the particular name under which the _ pat- 
ent issued. And the defendants, in taking a license from 
them after the commencement of this suit, were bound to 
inquire whether they had fulfilled their part of the contract. 
As a matter of fact, their agent was fully informed by Mr. 


Werden. (Record, 218). 


In view of the many misstatements contained in appel- 
lants’ brief, we again respectfully but very earnestly ask 
that the record be consulted in reference to every material 
question. We believe a study of the record will show the 
merit of Mr. Graham's position better than it can be shown 
in any other way. 

KPHRAIM BANNING, 
THOMAS A. BANNING, 
( Ou AY. [ for Appellee. 
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JAMES T. SARGENT ET AL., &C., VS. EDWIN K. BURGESS. 


In the Cireuit Court of the United States in and forthe Eastern 
District of Pennsylvania, in the Third Circuit. 


JAMES T. Sarcent and Jonn M. Goruam, Administrator of the 
; state of John M. Gorham, Deceased, Copartners Doing Business 


hi as Gorham and Sargent, 
a vs 


KDWIN K. BURGESS. 


Unirep STATES OF AMERICA, eB 
last rii District of P nnsylvania, j = 
Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eustern district of Penn- 
sylvania, in the third cireuit, of April session, 1883, No. 24. 
. 2 It is thus contained: 
Be it reme mbered that on the 25th day of April, A. 1). 1585, 
James T. Sargent and John M. Gorham, administrator of the estate 
of John M. Gorham, deceased, copartners doing business as Gorham 
and Sargent, by their solicitor, George H. Christy, Esq., come into 
court here and file their bill of complaint against Edwin Kk. Burgess 
in the words following, to wit 
3 ( a its’ Bill 
Circuit Court of the United States, in and for the Eastern District 
of Pennsylvania. No. 24 of April Session, 1885. In Equity. 
JAMES T. Sarcent and Joun M. Goruam, Administrators of the 
estate of John H. G rham, Dec ased, Copartners Doing Business 
as Gorham «& Sargent, 
VE 
KDWIN K. BURGESS 
To the honorable the judges of the circuit court of the United States 
og in and f r the eastern district of Ps nnsylyania: 
James Sargent and John M. Gorham, administrators of the estate 
of John H. Gorham, deceased, residing at Cleveland, in the county 
¢ ot Cuvahoga, State of Ohio. and citizens of sald State. copartners 
: doing business as Gorham & Sargent, at Cleveland aforesaid, bring 
this bill against Edwin Kk. Burgess, of Philadelphia, Pennsylvania, 
|g a citizen of said State and resident within the eastern district 
‘ thereof. 
. And thereupon your orators complain and say that John M. Gor- 


2 ham, one of vour orators, was and is the true, original, and first in- 
: ventor of a certain new and useful improvement in wash-boards, not 
, kpown or used before his invention thereof, and not, for more than 
two years prior to the date of his application for a patent thereof, in 
‘as public use or on sale. 

% And your orators further show unto your honors that the said 
John M. Gorham, so being the inventor of said improvement, and 
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being a citizen of the United States aforesaid, made application to 
the proper department of the Government of the United States for 
letters patent, in accordance with the then existing laws of Congress, 
and having duly complied in all respects with the conditions and 
requisitions of said laws, on the sixth day of January, 18580, letters 
patent of the United States, No. 223,538, signed, sealed, and executed 
in due form of law, for his invention were issued and delivered to 
the aforesaid John M. Gorham, whereby there was secured to him 
and his heirs, legal représentatives, and assigns, for the term of 
teen years from the sixth day of January, 1880, the full and 
exclusive right of making, using, and vending to others to be used 
the said improvement. , 
4 And your orators further show that a description or specifi- 
cation of the aforesaid improvement was given in the sched- 
ule to the aforesaid letters patent annexed, accompanied by certain 
drawings referred to in said last-mentioned schedule and forming 
part of said letters patent. The said letters patent and the said 
specification thereto annexed (which, or an exemplified copy of 
which, your orators will produce as your honors may direct) were 
duly recorded in the Patent Office. 

And your orators further show unto your honors that by virtue 
of certain instruments in writing, duly recorded in the U.S. Patent 
Office, or to be recorded, the copartnership firm of Gorham & Sar- 
gent, com posed of John H. Gorham (now deceased) and James 'T. 
Sargent, one of your orators, became the owners of the exclusive 
right and license in and under said letters patent No. 225,558, such 
right and license to be held and enjoyed by said firm during its ex- 
istence, but not to exceed the period of five years from August 24th, 
1881. 

That thereafter, to wit, on or about the 17th dav of December, 
1881, the said John H. Gorham died, and upon due proceedings 
had in and by the probate court in and for the county of Cuyahoga, 
State of Ohio, John M. Gorham, one of your orators, was appointed 
and constituted administrator of the estate of said John H. Gor- 
ham. 

That subsequent to the death of the said John H. Gorham the 
said James T. Sargent, one of your orators, and the estate of the 
said John H. Gorham, by its administrator, John M. Gorham, one 
of your orators, entered into and continued the said copartnership 
of Gorham & Sargent, and as such, by virtue of certain instruments 


in writing, duly recorded, became and still are the owners of the 
exclusive right. and license under said letters patent No. 223,338, as 


by said instruments in writing or duly authenticated copies thereof, 
and such other proofs as your honors may direct, will fully ap- 
pear 

And your orators further show that they have been at large ex- 
penditure of time, money, and labor in making the said patented 
improvement profitable to themselves and useful to the public, and 
have extensively applied the several improvements to practical use, 
and have been and, but for the infringement hereinafter complained 
of, your orators would still be in the undisturbed possession, use, 
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and enjoyment of the exclusive privileges secured by the said letters 
patent and in the receipt of the profits of the same. 

And your orators further show unto your honors, as they are in- 
formed {and believe, that the said defendant herein named, well 
knowing all the facts hereinbefore set forth, is now constructing, 
selling,and using wash-boards in some or all parts thereof substan- 
tially the same in construction and operation as in the said letters 
patent mentioned, the exclusive right and privilege to make and 
use which and vend the same to others to be used is thus by law 
vested In your orators. 

And so it is, may it please your honors, that the said defendant, 
as your orators are informed and believe, without the license of your 
gainst their will, and in violation of their rights, has sold 
and used and intends to continue still to sell and use the said im- 
provements within the eastern district of Pennsylvania and else- 
where in the United States, and refuses to pay to your orators any 

of the profits which he hes made by such unlawful manu- 

) facture and use or to desist from further infringement of said 
recited letters patent; all of which acts and doings are In viola- 

lation of the exclusive rights and privileges so as aforesaid vested 
your orators under and by virtue of said recited letters patent 
and assignments and are contrary to equity and ood conscience 


orators, | 


’ 


tend to the manifest Injury of your orators in the premises. 

To the end, therefore, that the defendant may, if he can, show 
reason why your orators should not have the relief hereby prayed, 
and that he make a full disclosure and discovery of all the matters 
aforesaid, and upon his corporal oath and according to the best and 
utmost of his knowledge, remembrance, information, and belief, full, 
true, direct, and perfect answer make to the matters and things 
hereinbefore stated and charged, and particularly to such of the 
several interrogatories hereinafter numbered and set forth as by the 
note hereunder written they are required to answer—that Is to say: 

1. Whether the said original letters patent No. 225,338 herein- 
before mentioned was granted and issued to John M. Gorham and 
assigned as aforesaid. 

2. Whether the said defendant has at any time, and when, and 
during what period of time, made, used, or sold any, and how many, 
wash-boards constructed in whole or in part upon the prineiples and 
in the manner described in said letters patent No. 223,558 granted 
to John M. Gorham as aforesaid. 

be minutely and in detail their construction and operation. 

And that the said defendant may answer the premises, and that 
he may be decreed to account for and pay over the income or profits 
thus unlawfully derived or which might have been derived from the 
violation of the rights of your orators as aforesaid. Your orators 
pray that your honors, upon entering of the decree in favor of your 
orators against said defendant for Infringement, as above prayed for, 


ss 


may also proceed to assess, or cause to be assessed, under your di- 
rections, as well the profits or income to be derived therefrom, to be 
accounted for as aforesaid, as also, in addition thereto, the damages 
sustained by your orators by reason of such infringement, and that 
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being a citizen of the United States aforesaid, made application to 
the proper department of the Government of the United States for 
letters patent, in accordance with the then existing laws of Congress, 
and having duly complied in all respects with the conditions and 
requisitions of f said laws, on the sixth day of January, 1880, letters 
patent of the United States, No. 223,338, signed, sealed, and executed 
in due form of law, for his invention were issued and delivered to 
the aforesaid John M. Gorham, whereby there was secured to him 
and his heirs, legal repr@sentatives, and assigns, for the term of 
teen years from the sixth day of January, 1880, the full and 
exclusive right of making, using, and vending to others to be used 
the said improvement. 
4 And your orators further show that a description or specifi- 
cation of the aforesaid improvement was given In the sched- 
ule to the aforesaid letters patent annexed, accompanied by certain 
drawings referred to in said last-mentioned schedule and forming 
part of : said letters patent. The said letters patent and the said 
specification thereto annexed (which, or an exemplified copy of 
which, your orators will produce as your honors may direct) were 
duly recorded in the Patent Office. 

And vour orators further show unto your honors that by virtue 
of —— instruments in writing, duly recorded in the U.S. Patent 
Office, or to be recorded, the copartne rship firm of Gorham &«& Sar- 
gent, tt osed of John H. Gorham (now deceased) and James T. 
a one of your orators, became the owners of the exclusive 

ight and laemes in and under said letters patent No. 225,338, such 
He elit and license to be held and enjoyed by said firm during its ex- 
istence, but not to exceed the period of five years from August 24th, 
1531. 

That thereafter, LO wit, Oli Or abou thre L7th dav of Dec mber. 
1881, the said John H. Gorham died, and upon due proceedings 
had in and by the probate court in and for the county of Cuyahoga, 
State of Ohio, John M. Gorham, one of your orators, was appointed 
and constituted administrator of the estate of suid John H. Gor- 
ham. 

That subsequent to the death of the said John H. Gorham the 
said James T. Sargent, one of your orators, and the estate of the 
said John H. Gorham, by its administrator, John M. Gorham, one 
of your orators, entered into and continued the said copartnership 
of Gorham & Sargent, and as such, by virtue of certa in Instruments 
in writing, duly recorded, became and still are the owners of the 
exclusive right and license under said letters patent No. 223,538, as 


1, 


by said instruments in writing or duly authenticated « copies thereof, 
and such other proofs as your honors may direct, will fully ap- 
pear. 


And your orators further show that they have been at large ex- 
penditure of time, money, and labor in making the said patented 
improvement profitable to themselves and useful to the pul 
have extensively applied the several improvements to practical use, 
and have been and, but for the infringement hereinafter complained 
of, your orators would still be in the undisturbed possession, use, 
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and enjoyment of the exclusive privileges secured by the said letters 
patent and in the receipt of the profits of the same. 

And your orators further show unto your honors, as they are in- 
formed and believe, that the said defendant herein named, well 
knowing all the facts hereinbefore set forth, is now constructing, 
selling, and using wash-boards in some or all parts thereof substan- 
tially the same in construction and operation as in the said letters 
patent mentioned, the exclusive right and privilege to make and 
use which and vend the same to others to be used is thus by law 
vested In your orators. 

And so it is, may it please your honors, that the said defendant, 
as your orators are informed and believe, without the license of your 
orators, against their will, and in violation of their mghts, has sold 
and used and intends to continue still to sell and use the said im- 
provements within the eastern district of Pennsylvania and else- 
where in the United States, and refuses to pay to your orators any 

of the profits which he hes made by such unlawful manu- 
0) facture and use or to desist from furthi r Infringement of said 
recited letters patent; all of which acts and doings are 1n viola- 
he exclusive rights and privileges so as aforesaid vested 
in your orators under and by virtue of said recited letters patent 
and assignments an are contrary LO equity and cood conscl Lice 

1 tend to the manifest Injury of your orators In the premises. 

To Lhe end, the refore, that the defend nit may, if he Can, show 
reason why your orators should not have the relief hereby prayed, 
and that he make a full disclosure and discovery of all the matters 
aforesaid, and upon his corporal oath and according to the best and 
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your honors may increase the actual damages so assessed to a sum 
equal to three times the amount of such assessment, under the cir- 
cumstances of the wilful and unjust infringement committed by said 
defendant, as hereinbefore set forth; and, further, that the said de- 
fendant may be restrained from any further viol 
of your orators as aforesaid. Your orators pray that your honors 
may grant a writ of injunction, issuing from and under the seal of 
this honorable court, or issued by one of your honors, perpetually 
enjoining or restraining the said defendant, his clerks, attorneys, 
servants, agents, and workmen, from srg dae i ag 
sale or use 1n any manner of said patented improvements or any 
part thereof, in violation of the rights of your orators as aforesaid. 
And your orators further pray that a provisional or preliminary 
injunction be issued, restraining the said defendant from any fur- 
ther infringement of said recited letters patent, pending this cause; 
and they pray for such other relief as the equity of the case may 
require and to your honors may seem meet. 

Mav it piease your honors to grant unto your orators not only a 
writ of injunction, conformable to the prayer of this bill, but al 
writ of subpoena of the United States of America, directed to the 
said Edwin K. burgess, commanding him, on a day certain therein 

to be named, to appear and answer unto this bill of complaint, 
6 and to abide and perform such order and d 
premises as to the court shall seem meet and may be required 
by the principles of equity and vood conscience. 
GEORGE H. CHI ISTY, 
Counsel and Solicitor for é Ontp lainan 


Diamond Street 4 / itisburgh, Pa. 
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Nore.—The defendant is required to answer each of the foregoing 
interrogatories numbered | to 2, inclusive. 
GEORGE H. CHR IST Y, 


Solicitor jor (4 mpl tiie 


UNITED STATES OF AMERICA, | 
Northern District of Olvio, ) 


sefore me, the subscriber, duly authorized to administer oaths 
personally came na gel ar a on a as ey complainants in the 
any as, pegaeerasmandi a being duly sworn, deposes and says that 
so far as the statements herein contained are within his own knowl- 
edge fr weportcarcencg so far as they are derived from the informa- 
tion of others he verily believes them to be true; and he further 
says that he verily believes the said John H. Gorham, in said bill 
named, to be the original, true, and first inventor of the new and 
useful improvement which is described in the letters patent granted 
to him and mentioned in the foregoing bill; and, further, that the 
said deponent verily believes that the title of the said complainant is 
as set forth in said bill. 


7 
i 
i} 


JAMES T. SARGENT. 
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Sworn and subscribed before me this twenty-third day of April, 
D. 1883. 
[SEAL. | H. CLARK FORD, 
Vota ‘y Publ in and tor f * y y/ oga County, Ohio. 


Hiled April 25, 1883 


Endorsed: No. 24. April Sess. LSS5S. ©. C. U.S : Ks. ). of Pa. Sar- 


: ‘ a ee >.1] j we Nam 4 4b 5 enone « | 
cent et al. Burgess. Bill of complaint. To clerk: Issue subpcena 
: : ail ; , ‘s , 2 ‘ . ry 7 ome ‘> ‘ 
n equity to def’t, returnable Ist Monday of June, 1883. Geo. H. 
a . . 
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( And afterwards, LO W1t,on the loth da\ of July, A. D. 1885, 
i | ' , , ° i . ‘ . , ‘ , ih ' ." . . 
the respondent, by his attorney, James Parsons, Esq., comes 
Into court here and files his answer In the tlollowlng Words, to wilt 


st and Joun H. Goruam, Administrator of the 
: state of John M. Gorham, Deceased, Copartners Doing Business 


s G50 roam Ww Sargent 
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pr pe arsine \ Burgess, defendant above named, to the 
1] laint of James T. Sargent and John H. Gorham, ad- 
ie estate of John M.Gorlham. ds ceased, copartpers 
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doing business as Gorham & Sargent. 
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l‘urther snes, this ae that he doves not know and has 

: . hae ae ol ne! 
not been informed, seve ini amd by said bill, that the said John M. 
Gorham made application to the proper department of the Govern- 
ment of the United States for letters patent for said alleged improve- 
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ment, and that upon due compliance with the then existing laws of 
Congress in that behalf the letters patent in said bill mentioned were 

issued and delivered to him, the said John M. Gorham, for 
8 said alleged invention numbered and dated asin said bili 

alleged, and signed, sealed, and executed in due form of law, 
as in said bill alleged ; but the defendant prays that the said com- 
plainants may be compelled to make due and legal proof of all and 
singular their respective allegations in that behalf. 

Furthermore, this defendant saith that he hath no knowledge or 
information, save as derived from said bill, of the right and title of 
the said complainants to bring or to maintain this their said bill i 
that behalf; and he is advised, and he accordingly. submits to this 
honorable court, that the said complainants have not in and by their 
said bill set forth or described any right or title sufficient and ade- 
quate in law or equity to enable them to bring or to maintain this 
sult against the defendant, and the defendant craves the benefit 
and advantage of his said objection, at the final hearing or other- 
wise, with like effect as if he had now specially demurred to said 
bill of comp int for said reasons, and he prays that the said com- 
plainants nay be COM pt lled to make due and legal pProol of the 
writings, acts, matters, and things alleged by them in this behalf as 
constituting or proving the exclusive right and license under said 
letters patent claimed by the said complainants in and by their said 
bill of complaint. 

And the defendant further saith that he do s not know and has 
not been informed, save in and by said bill, that the complainants 
have been at large expenditure of time, dicen or labor in making 
the said alleged patented Improvement profitable to themselves and 
useful to the public, and have extensively appli 


F 


“d the said alleged 
improvements to practical use. On the contrary thereof, the de- 
fendant saith that if such expenditure of time, labor, and money 
took p lace, as 1) said bill alleged, it was occasioned DY fruitless and 
unsuccessful attempts : ane efforts to make the said alleged improve- 
ment practical and efficient in itself and useful to the public; all of 
which aitempts and offorts failed to accomp! lish the purpose and ob- 
ject inte nde d the Te DV and failed LO v1lve to the said alleg 7 Imp rovVe- 
ment any utility W vhi ch was recognized by the publ i¢ as b neficial 
or as superior in any substantial or material respe ct to such as was 
derivé “ from other or analogous devices which then were or subse- 
quently became well known and in use. 

Purtl rermore, the defendant denies that but for the alleged in- 
fringement by the def ‘is int in said bill mentioned thesaid complain- 
ants would still be in the undisturbed possession, use, and enjoyment 
of the alleged exc lusive privileges a by said letters patent and 
in the receipt of the profits of the same. On the contrary, the de- 
fendant saith that he hath not in anywise interfered with or disturbed 
the alleged use, possession, aud enjoyment by the said complainants 
either by infringing the rights of the said complainants or by any 
other act, matter, or thing, and has not by any act, Matter, or thing 
diminished the receipt of profits by the said complainants from the 
said alleged invention. 
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Defendant further saith that he isand has been for about five years 
last past engaged, in the city of Philadelphia, in the wooden and wil- 


1? 
: 


low ware business, which includes the buying and selling,among other 
things of divers forms, such household articles as wash-boards and 
other articles of the same general sort that are bought and sold in Opell 

market by persons manufacturing or buying OF s¢ lling the 
q same or dealing therewith. During the time above mentioned 

thedefendant has from time to time bought from the said John 
M. Gorham and his agents, in his lifetime, and, since his death, from 
the complainants, al number of wash-boards manufactured by the 
said Gorham and by his successors in business, and has from time 
to time paid the said Gorham and his successors in business there- 
for, and has received from him or them a commission or percentage 
on such sales thus effected by defendant for said manufacturers, 
such transactions being all made and had directly with the said 
patentee or with his successors In business or title, or with his or 
their duly authorized agent or representatives, and continuing until 
a comparatively recent period, when the so-called Gorham wash- 
board was to a great extent superseded and displaced from the mar- 


‘ 


? 


ket D\ the wash-board manufactured ana s | under cr rtain letters 
patent issued to one Charles Il. Williams, as hereinafter mentioned: 
and the defendant saith that he is advised,and hea cordingly submits 
to this honorable court, that such purchases and sales thus made by 
him as aforesaid, being transactions by and with the said patentee 


end lis suecessors and repress ntatives, do now. in ny way constitute 


‘ : . } ‘ : ’ . ' ' " a4 , F 
an iniringement or violation’ DY bitin of the sald ietters patent Ol 
the said John M. Gorham and cannot In law or equity be com- 


plained of as such; and the defendant denies it to be true, as in said 
bill alleged, that he, he defendant, is now or that he hath at any 
time be lL}, otherwise than as above mentioned and set forth, COn- 
structing, selling, or using wash-boards in some or all parts thereof 
substantially the same in construction and operation as in the 
suid letters patent mentioned. On the contrary thereof, the defend- 


Lbat alleg s that the wash-boards sold by him, and which he is in- 


formed and believes are meant and intended to be claimed in this 


‘ 


~ 
| : : aT ’ YT | ‘ . 
proceeding and under this bill to be infringements of the alleged 
. } ’ . * . + } } ‘ aa } } 4 
rights ol the said complainants, differ in all subs intialand material 


respects, both in mechanical construction and in prin iple, purpose, 
. " * } ? ’ , 
operation, and effect, from the wash-boards described In the letters 
; 
i | 


patent in said bill mentioned, and are not similar thereto and do not 


resemble the same and are not an infringement or violation thereof, 
but are made and constructed upon a different plan and principle, 


by a ditlerent urrangementl of parts and devices, and for the accom- 
plishment of a difierent purpose. 
lor further answer to said bill of complaint 


’ 


this defendant saith 
that the wash-boards sold by him, which he is informed and believes 
ure intended and meant in this proceeding to be claimed as infringe- 
ments of the alleged rights of the complainants, have been manu- 
factured, made, and constructed under and by virtue of certain let- 
ters patent of the United States granted to one Charles H. Williams 
fur certain new and useful improvements In wash-boards, bearing date 


§ JAMES T. SARGENT ET AL., &¢C., VS. EDWIN K. BURGESS. 
March 28, 1882, and numbered 255,555, of which said improve- 
ments this defendant is informed and he believes that he, the 
said Charles H. Williams, the said patentee, was the true, original, 
and first inventor; and defendant further saith that said last-men- 
tioned letters patent were duly applied for by the sald Charles LH. 
Williams, and that the same were duly issued to him in conformity 
with the acts of Congress in that behalf, and that the same have 
since been and are now in full validity, force, operation, and effect, 
and that the improvement described therein is legally, patentably, 
and mechanically different and distinct from the alleged im- 
10 provement described in the letters patent in said bill men- 
tioned and is not, in the judgment of the Commissioner of 
Patents, or in fact or in law, a violation or infringement thereof. 

And the defendant further saith that he is informed, and that he 
believesand heso charges,thatthe said John M. Gorham was not the 
true, original, and first inventor of the alleged improvement de- 
scribed in the specification attached to the letters patent in said-bill 
mentioned, but that on the contrary the same had, prio: to his al- 
leged invention thereof, been mentioned and described in various 
letters patent and printed publications, and had been used by divers 
persons, the full particulars and details of which the defendant 
craves leave hereafter to add hereto, by way of supplement or addi- 
tion hereto, when he shall have been more minutely and specifically 
informed as to the same, with like effect as if the same were now 
here set forth. Defendant further saith that the alleged improve- 
ment mentioned in said bill of complaint is, among other letters 
patent of the United States, described and set forth in certain letters 
patent of the United States, issued to John Epeneter and Bernhard 
Grahl, dated May 28, 1872, numbered 127,825, and reissued to said 
patentees by reissued letters patent, dated January 6, 1880, num- 
bered 9022, and that the said alleged improvement in said bill men- 
tioned was, prior to the alleged invention thereof by the said John 
M. Gorham, known to and publicly used by divers persons, and, 
among others, by John Epeneter and by Bernhard Grahl, now or 
late residing at Council Bluffs, in the State of Iowa, who used the 
same at said Council Bluffs and elsewhere. 

And the defendant further saith that the specification or descrip- 
tion attached to the letters patent of the said Jolin M. Gorham in 
said bill mentioned and forming part thereof does not set forth, de- 
scribe, or claim any legal or patentable invention, novelty, or utility, 
or any device which, in view of the prior state of the art, is, in law 
or in fact, legally patentable, or which constitutes legal or patentable 
invention, or which possesses legal or patentable novelty or utility, 
and that the said letters patent are for these reasons, among others, 
null and void. 

Furthermore, for answer to said bill, the defendant saith, as to the 
first interrogatory thereof, that he hath no knowledge of the matters 
inquired of therein, and is not informed thereof, save as in and by 
said bill he is informed, and as to the second interrogatory the de- 
fendant saith that he hath not at any time made, used, or sold, oth- 
erwise than with the authority or privity of the said John M. Gor- 


te, ern eg a 


se ee mr } 
. 
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ham, his successors, or agents, as above mentioned, any wash-boards, 
constructed, in whole or in part, upon the principles and in the 
manner described in said letters patent No. 223,538 granted to the 
said John M. Gorham, and that the construction and operation of 
the wash-boards sold by the defendant, which, as he is informed and 
as he believes, are claimed by the said complainants to be an in- 
fringement of their alleged rights, will appear in the letters patent 
above mentioned of the said Charles H. Williams, and in the speci- 
fication and drawings attached thereto and making a part thereof. 
The defendant also denies that the said complainants have in and 
by their said bill shown any legal or equitabie right or title to the 
decree, injunction, restraint, or other relief, process, or judgment 
against this defendant therein and thereby prayed for, without 
this, that there is anv other cause, matter, or thing in said con- 
1] plainants’ said bill contained material or necessary to be an- 
swered unto, which this defendant has not herein and hereby 
fully answered, confessed,.or denied to be true; wherefore the de- 
fendant humbly prays to be hence dismissed with his reasonable 
costs and charges in this behalf most unjustly incurred. And he 
will ever pray, ete. 
EDWIN K. BURGESS. 
JAMES PARSONS, 


(jf ( oUunse / ii NAT De f ndant. 


Edwin Kk. Burgess, within named, Leing duly affirmed, says that 

the facts and statements set forth in the foregoing auswer, So far as 

the same are within his own knowledge, are true, and so far 

12 as derived from the information of others he believes them to 
be true. 


KDWIN K. BURGESS. 


Affirmed and subscribed before me this sixteenth day of July, A. 
D. 1S8S3. 
A. VAN HELDEN, 
Notary Public. 


Endorsed: No. 24. April sessions, 1885. In the circuit court of 
the United States in and for the eastern district of Penna. In 
equity. James T. Sargent and John H. Gorham, administrator of 
the estate of John M. Gorham, deceased, copartners doing business as 
Gorham & Sargent, vs. Edwin K. Burgess. Answer of Edwin K. 
Burgess. James Parsons, of counsel with d’ft. Filed July 16, 
LSS3. 


And afterwards, to wit, on the 25th day of July, A. D. 1885, the 


complainants, by their attorney, comes into court here and 
13 files their replication in the following words, to wit: 


‘ © 
D ee VY 


10 JAMES T. SARGENT ET AL., &¢., VS. EDWIN K. BURGESS. 
United States Circuit Court, Eastern District of Pennsylvania. 
April Sessions, 1883. In Equity. 


JAMES T. SARGENT and JoHn H. GorHAM, Adm'r, ) 
Vs, -No. 24. 
Epwin kK. BurGess. ) 
The replication of James T. Sargent and John H. Gorham, com- 
plainants, to the answer of Edwin K. Burgess, defendant. 


— 


These repliants, saving and reserving to themselves all and all 

manner of advantage of exception LO the manifold insufliciencies of 

the said answer, for replication thereunto, say that they will aver 

and prove their said bill to be true, certain and sufficient in the law 

to be answered unto, and that the said answer of the said 

14 defendant is uncertain, untrue, and insufficient to be replied 

unto by these rephants, without this, that any other matter 

Or thing whatsoever In the said answer contained material or effect- 

ual in the law to be replied unto, confessed and avoided, traversed 

or denied, is true; all which matters and things these repliants are 

and will be ready to aver and prove as this honorable court shall 

direct, and humbly pray as in and by their said bill they have 

already prayed. 

Pittsburgh, J’y 23, ’83. 

GEORGE H. CHRISTY, 
Solicitor for Complainants. 

Endorsed: No. 24. April sess., 1883. C. C. U. S., E. D. of Pa. 

Sargent et al. vs. Burgess. Replication. Filed July 20, 1883. 


>) 


15 ( omplainants’ Testimony. 


United States Cireuit Court, Eastern District of Pennsylvania. 
April Sess., 1883. In Equity. 


JAMES T. SARGENT and JoHn H. Gornuam. Adminis- | 
trators, Wc , 
7 ‘) 
a No. 24. 


Epwin K. BuRGEss. 


Testimony on behalf of complainants, taken pursuant to notice, be- 
fore Samuel Bell, U.S. commissioner and special examiner, at 
his othe, room No. LQ, third floor, U.S court-house, Philadelphia, 
on the 16th day of September, A. D. 1884, at 103 o’clock a. m., 
and on subsequent days, by adjournment. 


Present: J. Snowden Bell, Esq., for complainant; Edwin K. 
burgess, defendant in person. 


JAMES T. F'ENLIN, a witness produced on behalf of complainants, 
being duly sworn according to law, deposes and says: 


16 (. 1. Please state your name, residence, and occupation. 


A. James I’. Fenlin; manager for George Chipman; 119 
Market street; wood and willow ware. 
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Q. 2. Are you acquainted with Mr. Edwin K. Burgess, defendant 
In this cause, who is now present? 

A. Yes, SIP. 

(). 5. Please state whether or not Mr. Burgess has ever sold or 
offered for sale to you any wash-boards provided with what are 
known as protectors; and, if yea, when and where was such sale 
or offer made? 

A. Mr. Burgess offered me the protector board in the early part of 
April, 1883. He provided me with a sample, and on April 10th, 
1885, 1 purchased one dozen. On April 14th I purchased five 
dozen. On or about July Ist [ placed an order with Mr. Burgess 
for twenty-five dozen, which were shipped from the factory. 

(). lL. Were these several purchases made upon the solicitation of 
Mr. Burgess, in the usual course of business ” 
A. Yes, sir. 
(. 5. Please examine the wash-board now shown you and state 


/. 
how far. if at all, the Sime corresponds in the construction and 
Vou 


mode of operation of its protector with the wash-boards which 


od 


have stated you purehased from Mr. Burgess. 
\. ‘To the best of my knowledge, the protector is identical to those 
purchased from Mr. burgess by me, 
\. 0. lave vou compared said protector W ish-board with the 
washi-boards purchased by vou; and, if so, when‘ 
; eS compared it on Septem ber the loth of this year with the pro- 


tector purchased from Mr. Burevess and found no diflerence between 


*) 


y 
'\ 
ts 


them. 


Wash-board referred to is offered in evidence and marked by the 


examiner Complainants’ Exhibit “ Wash-Board.” 
JAMES T. FENLIN. 


Sworn and subscribed before me this 16th day of September, 


1SS4. 


Epwin K. BuraGess, a witness produced on belialf of complainants, 
being duly affirmed according to law, deposes and says : 
(). 7. Please state your name, residence, and occupation. 
A. Edwin K. Burgess; manufacturers’ 
ware; 346 North Front street, Philadelphia. lam the defendant 


In this case. 
UL). Oo. Are you or are you not engaged in th 
as a part of your business, at the above address ; 
long have vou been so engaged ? 

A. Yes, sir; | have been engaged in the sale of wash-boards as 
part of my business, in this city, for about ten years last past, and for 
the address which | have above 


ycrearyt +4” " ‘y ] villow 
aly Li Ve vy CPCPE ftict Wil \\ 


’ “ ’ , 
, 
e sale of wash-boards 


and. if vea, for how 


the two years last past at 
stated. 

17 (). 9. Please examine the was 
marked Complainants’ Exhibit “ Wash-Board” and state 


h-board now shown you and 


iilmi 
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whether or not you have, in the course of your business in this city, 
sold or offered for sale wash-boards having proteetors similar in con- 
struction and mode of operation to the protector of Complainants’ 
Exhibit “ Wash-Board.” 

A. I have, I think, for about a vear and a half last past. 

Q. 10. Have you at any time made sales in the city of Philadel- 
phia of wash-boards having protectors similar to that of Complain- 
ants’ Exhibit “ Wash-Board” to Mr. James T. Fenlin, manager for 
George Chipman, No. 119 Market street; and, if so, when? 

A. I have, upon several occasions, but I could not give the dates 
of sale without reference to my books. 

@. 11. Have you or not made sales of similar wash-boards to any 
other persons in the city of Philadelphia and elsewhere ? 

A. I have, in the city of Philadelphia. Witness adds: | have re- 
freshed my recollection by examination of a bill made by me to 
George Chipman, 119 Market street, Philadelphia, for whom Mr. 
James T. Fenlin is manager, and find that I sold awash-board hav- 
ing a protector similar in construction and mode of operation to the 
protector of Complainants’ Exhibit " Wash-Board ” LO said George 
Chipman, at his address as above stated, on or before said date, to 
wit, April 10th, 1885. | 

EDWIN Kk. BURGESS. 


Affirmed and subscribed to before me this 16th day of Septem ber, 
A. D. 1884. 
SAMUEL BELL, 
U.S. Com., Special Lvraminer 


a 
+ 


Adjourned to Wedne sday, sept. 17th, at 11.50 a. m. 


WEDNESDAY, September 17, 188+. 


Met pursuant to adjournment. 
Present: J. Snowden Bell, for comp 


alnants. 
ed > ) » me © a4 ‘ - ’ ] , Ss. ] ] = ¥ re. Pee 
Henry L. BREvoort, a witness produced on benall of Complain- 


. + ‘ ** . 7 . ae Be j . i ] ° 
ants, being duly sworn according to law, deposes and says, 1n an- 


swer to interrogatories propounded to him by J. Svowpen BE Lt, 
Esq., of counsel for complainants, as follows. LO W if 

(). 12. State your name, residence, and occupation. 

A. My name is Henry L. Brevoort; I am thirty-five years of age: 
I live in the city of Brooklyn, and am by occupation an engineer. 
When I was a boy I entered a machine shop, and, after a number 
of years of work therein, acquired a knowledge of mechanies and 
mechanical operations. Since this time I have been frequently en- 
gaged in designing, constructing, and testing machinery of various 
kinds. For the last ten or twelve years I have been almost exclu- 
sively employed in examining patents and patented devices, and | 
have very frequently each vear been called upon to testify in suits 
relating to patents and patented devices. I have been engaged in 
upwards of three hundred suits, and in the course of this work |] 
have become very familiar with and have, of course, been many 
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times called upon to compare the descriptions of patents with ma- 
chines of various kinds. 
18 Q. 13. Have you read, and do you understand, letters pat- 
ent of the United States No. 223,338, granted to John M. 
Gorham, for improvement in wash-boards, dated January 6th, 1880? 
A. I have frequently read the patent enquired about in the ques- 
tion, and I think that I understand that which is there shown and 
described. 
Counsel for complainants offers and puts in evidence certified 
copy of the patent referred to in interrogatory 13, which is marked 
by the examiner Complainants’ Exhibit “Gorham Patent.” 


Q. 14. Please examine Complainants’ Exhibit “ Wash-Board” and 
state whether or not you find therein the invention set forth in the 
Gorham patent, No. 223, 005, giving your reasons for such opinion 
as you may express. 

A. I have carefully examined the wash-board referred to in the 
question and I understand the structure and its method of use. It 
is iny opinion that this wash-board contains the invention spec ified 
in the third claim of the complainants’ patent. My reasons for this 
opinion are as follows, and in giving them I will first state what | 
understand to be the invention specified in the third claim of the 
Gorham patent: 

The Gorham patent is for a wash-board—that is to say, a device 
having a surface suitably formed so that a washer-woman in wash- 
tng cloths can rub the cloths Upon such surface, and in this way and 
by the use of soap and water remove the dirt. In performing this 
operation the lower end of the legs of the wash-board rests upon the 
bottom of the tub and the top of the wash-board usually projects 
above the tub, and over this top the washer-woman bendsas she na- 
nipulates the clothes in the water. Itis advantageous, and I believe 
it is not new, to provide a guard or protector at the top of the wash- 
board so that the clothes of the washer-woman will be more or less 
protected from the soap-suds which, in the act of washing, she may 
scatter upwards. The Gorham patent describes, and the principal 
feature of novelty there referred to is, a protector arranged with a 
spring so that when the wash-board Is in use a spring will always 
ke p the prove ctor out or al rieht angies to the wash-board, while, 
at the same time, such spring-held protector Wik possess the capacity 
of yielding when it is pressed upon from above by the person using 
the board. This invention ts claimed in the Gorham patent in the 
first and second claims thereof, but as these claims are not here in 
controversy it is useless to dwell upon them. 

The Gorham patent, however, describes another invention, which 
is one that nay Or may not be used with the spring previously Men- 
tioned. ‘The invention to which I refer is the location of the pro- 
tector in relation to the wash-board. In the Gorham patent the 
protector Is attached between the side plec S$ oO} the frame and the 
crown or top piece of the wash-board, and the structure of the board 
itself is such that this protector, when not in use or when the board 
is packed for shipment, may be folded down into the proper space 
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left for it between the crown piece and the side frames and the rub- 
bing surface. It is clear that with a protector so located and with a 
wash-board constructed so that this location of the protector may be 
taken advantage of, that the spring may or may not be utilized, and 
that even without the spring a clearly defined invention would be 
had, and one which | should think would be useful and give to the 
wash-board value over and above a board in which the entire or 
substantially the entire bulk of the protector projected outward 

from the board at all times. 
19 The third claim of the Gorham patent describes, as I un- 

derstand, the invention above referred to and is for a com- 
bination of parts, to wit,a wash-board and a protector attached thereto, 
the protector being so located and constructed in reference to the 
wash-board that it can fold down into said wash-board even with or 
below the general frame of the plane, the protector necessarily being 
located below the crown pleceand between the side frames of the wash- 
board. The defendants’ wash-board, which is marked Complainants’ 
Exhibit+“ Wash-Board,” is in all substantial respects a wash-board 
like the wash-board shown in the Gorham patent. It also has a pro- 
tector. ‘This protector is hinged between the side frames of the wash- 
board and below the crown piece thereof, and it is so constructed that 
when the protector is in use it projects from the wash-board, in 
proximity to the Crown plece, thus forming an eflicient protector 
tor the washer-woman’s clothing, while, when the protector is not in 
use, it can be folded down between the side pieces and below the 
crown piece of the wash-board. It is true that certain differences 
exist between the defendant's wash-board and the wash-board of the 
Gorham patent. In the defendant’s wash-board the protector is not 
held out by a spring and is not yielding to the pressure of the 
washer-woman’s body, but, on the other hand, the protector has to 
be placed by the hand of the user in the distended position, and when 
so placed it is unyielding. It is also true that the protector of the 
detendant’s wash-board when folded into the cavity formed for it 
is not entirely even with or below the general plane of the wash-board 
frame, but all substantial portions of it are below the wash-board 
frame, and that portion of the protector which projects above the 
frame is so small in amount as to be practically immaterial, either 
when considered as an addition to the bulk of the board or as pre- 
senting a surface against which something may strike, and thus 
injure the protector. ‘These are the only differences I find between 
the defendant’s wash-board and the invention specified in the third 
claim of the patent, and | am of the opinion that the defendant’s 
wash-board contains the combination recited in the said third 
claim—that is to say, it is a wash-board combined with a protector, 
which is located below the crown piece and between the side pieces 
of the wash-board frame, and the protector and the wash-board are 
so constructed that the said protector can be folded down into or 
upon the said wash-board, and when so folded will be substantially 
even with the general plane of the said wash-board frame. Now, 
this is the invention of the third claim of the Gorham patent, and 
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this invention is, in substance, embodied in the defendant’s wash- 
board, marked Complainants’ Exhibit “ Wash-Board.” 

Q. 15. Do you find in, the specification of the Gorham patent any 
statement or description of the feature of utility due to the employ- 
ment in the wash-board of the combination set forth in the third 
claim of said patent? 
tains the matter to which I refer. I refer to the matter contained 
between lines 95, column 2, page 1, and line 3, column 1, page 2, 
which i$ as follows: “Another peculiar feature of my wash-board is 
the flat manner in which it can be packed, as shown 1n hig. J of the 
lrawings. This is a great convenience and advantage in packing 


A. I qo. I quote from the specification a paragraph which con- 


— 


’ 


for shipment, and, moreover, when thus packed the protector is 
itself protected from injury to which it would otherwise be ex- 

posed, This is accomplished by locating the protector, as 
20 shown in Figs. 1, 2, and 3 of the drawings, below the crown 
piece and between the side pieces of the frame.” 


HENRY L. BREVOORT. 


Sworn and subscribed to before me this 17th day of September, 
A. D. 1884. 
SAMUEL BELL, 


[/ S. ( om : Sper ial Kramine iz 


Counsel for complainants offers and puts in evidence certified copy 
of all instruments of writing found'of record under letters patent 
223,005, which is marked by the examiner Complainants’ Exhibit 
“Assignm« nts.” 

There Upon complainants rest, and the examination is adjourned 


SLiie¢ die. 
SAMUEL BELL, 


Uj. S. Com., Sp'l kvamine g 


Tuespay, November 25th, 1884. 


Met. pursuant to notice, at the othee of Jam ~ Parsons, lisq., No. 
1430 South Penn Square, Philadelphia. 


Present . a Snowds 1} Bell, lUsq., for complain Lllis. James Parsons, 
lsq., for re spondent; and Henry L. Brevoort. witness for complain- 
ants, produced for cross-exam ination. 


Mr. Parsons stating that he waives a cross-examination, the com- 
plainants close their testimony-in-chief. 
SAMUEL BELL, 


‘ . ; +. ’ 
Sper iat Kxamine 7 
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21 Complainants’ Testimony in Rebuttal. 


United States Circuit Court, Eastern District of Pennsylvania. April 
Sess., 1855. In Equity. 


JAMES T. SarGentT and Jounx H. GorHAM, Administra- | 
ors, We. rT. ¢ 
tors, WC., . No. 24. 
us, 
EpWwIN K. BuRGEss. | 


Testimony on behalf of complainants, in rebuttal, taken by agree- 
ment of counsel without formal notice, before Samuel Bell, U. 8. 
commissioner and special examiner, at the office of James Parsons, 
Esq., No. 1430 South Penn Square, Philadelphia, commencing on 
Monday, March 23d, 1885, at two o’clock p. m., and continuing by 
adjournment as hereinafter noted. : 


Present: J. Snowden Bell, Esq., of counsel for complainants ; 
James Parsons, Esq., counsel for defendant. 


Henry L. BrRevoort, a witness produced on behalf of complain- 
ants, being duly sworn according to law, deposes and says In an- 
swer to interrogatories propounded by J. SNowpen BE 1, Esq, of 
counsel for complainants, as follows, to wit: 


Q. 103. Are you the same Henry L. Brevoort who has heretofore 
testified 1n this cause ? 

A. I am. 

Q. 104. Have you read the testimony of E. B. Stocking, a witness 
on behalf of defendant in this cause ? 

A. I have. 

Q. 105. Do you understand the defects in Figs. 1 and 2 of the 
Gordon patent, No. 223,338, pointed out by Mr. Stocking in his depo- 
sition, and how far, in your opinion, are such defects correctly 
stated ? 

A. I do understand the defects which are pointed by Mr. Stock- 
ing, which are the defects he finds in Figs. 1 and 2 of the patent en- 
quired about. 

The defects found by Mr. Stocking are in substance as follows: 
In Fig. 1 the protector C, shown in full lines, is not drawn correctly ; 
it should be so drawn that at its upper end itshould overlie the rod 
carrying the springs. Undoubtedly this defect pointed out in the 
drawing is correctly stated by Mr. Stocking. 

In Fig. 2 there should be some play left between the left-hand 
end of the protector, as shown in full lines, and the surrounding 
parts, including more play between the spring C’ and the rod; also 

the protector in said figure, as shown in dotted lines, should 
22 occupy the position which the protector, shown in full lines in 
Fig. 1, should occupy. These defects are correctly stated. It 
is Incorrect and inconsistent to say that the rod that is within the 
coil springs C’ C’ isa pivot upon which the protector turns; this 
rod merely holds the coil springs, and the protector is held by one 


= 
~ J 
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arm of each of the coiled springs, and is to have such movement as 
these ends of the springs admit of. 

(). 106. Mr. Stocking states in his answer to question 4 that he ob- 
serves within the plane of the part C two dotted circles which he 
understands to represent a pivot. Is such understanding, in your 
opinion, a correct one? And, if so, please indicate what, 1f any 
“ant, you find inthe specifications or drawings for assuming said 


A. Mr. Stocking’s assumption is absolutely incorrect; the two 
dotted lines referred to do not and could not represent a pivot, but 
do, as a matter of fact, represent the spring C’ and the rod which 
passes through them, as clearly shown in Fig. 2. ‘There is nota 
word 1n thi Shy cification that refers to this rod as form} nga pl VOt. 


won . . . . ' i ~ > . '* . . 
J). LUG. bn bis answers to Qui StIONS 4 ia oO \I I’. SLOCKING states 


such statement correct and true ln tact ¢ 
? ? , 
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material or substantial ones-——Lnat 18 to Loey ucih that a 
competent mechanic, WItN Lilt draw Uy 3p ltications of the 
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23 shown between the various parts at the upper portion of Fig. 

2, for to so make the drawing as to avoid in this respect Mr. 
Stocking’s criticism would have so complicated the lines that it 
would have been impossible to make an acceptable drawing without 
having increased very largely the scale upon which the drawing 
was made, or else, if the same scale had been preserved, such fine 
und delicate lines would have to have been used that the drawing 
would have had insvfficient strength of line to enable it to be photo- 
lithographed. The location of the protector in dotted lines in Fig. 
2 and in full lines in Fig.1 isa simple and sheer draughtsman’s error, 
and the only excuse for such an error is that he was not a sufficient 
mechanie to see what position the parts would occupy when closed 
after he had once drawn them correctly when open. As I have be- 
fore sald, this difficulty would not preve nt any one constructing il 
wash-board from making a practically operative device without the 
use of anything further than mere mechanical skill. 

Indeed, in the specification, a good deal is left to the skill of a 
mechanic, the result accomplished being such a sitnple one that ex- 
plicit directions were not considered essential. For example, the 
spring is to act as a coupler between the wash-board and the protector, 
or the protector is to be pivoted. Now, the drawings only show that 
form of structure in which the spring acts as a coupler, but it would 
be idle to say that a mechanic would be exercising anything but 
ordinary skill, if from the specifications and drawings he was told to 
muke the Gorham wash-board with a pivoted protector, il drawing 
of which form is not shown. 

t must be borne in mind that the object of the Gorham invention 
is to make a wash-board with a protector which either can be folded 
into the wash-board frame or folded out therefrom, and that after this 
idea was once given to a mechanie, the practical development of it, 
and its execution in mechanica! detail was an exceedingly simple 
and easily accomplished mechanical feat. 

Q. 109. Then, do I correctly understand you that the defects of 
the drawings are confined to obvious errors in matters of minor de- 
tail, locations, and proportions on the part of the draughtsman, and 
are not such as would deceive or mislead a competent mechanic? 


(Objected to as leading.) 


A. You understand me correctly ; these are my views. 

(. 110. Have you examined the model of the Gorham application, 
Defendant’s Exhibit C; and, if so, do you find the same to represent 
a practically operative wash-board ? 

A. Yes; I have carefully examined the model marked Defendant’s 
Exhibit C, and certified by the Patent Office as a duplicate of the 
model filed with the application of Gorham, the subsequent patent 
being numbered 225,338. This model represents, on a small scale, 
a perfect, practical, operative, and useful wash-board. 

(. 111. Is or is not said model in all substantial and material 
particulars constructed in accordance with the Gorham patent No. 
225,595 7 


A. Yes; it is. 
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112. Please state in what, if in any, particulars the wash-board 
represented by said model differs from that represented in Figs. ] 
and 2 of the Gorham patent. 

A. The model differs in that when the 

24 down it 1] Cs UpOoll the cross bar near the LOp O1 f the wash-l oard, 
and it does not lie parallel with the board forming the bac 

of the wasn-board, as incorrectly shown by the draughtsman In the 


drawing. ‘he protector has sufficient looseness of fittings near its 


protector is folded 


tu work easily, but I do not think this is a departure from 


before given 1n a previous 


} 


inner « ge 
the drawings for the reasons which I hav 
answer 

(. 113. Please examine the models Defendant's Exhibits “fF,” 
“H,.” “Kk,” and “ M,” and the naples of patents Defendant’s Exhibits 
“BE” “GQ” “1” «“L.” “N.” and “Q,” being those adduced by Mr. 
Stocking as illustrative of the state of the art, and state whether or 


not you find therein or in any or either of them the invention de- 


ribe a al erty shown in the Gorham patent No. 225,558, and set forth 
in | he third claim thereof, giving your reason in each case for such 


opinion as you may express. 

A. I think that before taking up the various exhibits for the pur- 
}) se of ascertu Litige whe ther they COnLaAIn thy (;sorham invent! n) 
it would be ey first to recall to mind exactly what 1s being sought! 
for. What Gorham discovered and patented was aw hide com- 
bined with a protector which 1s to be below 
when folded down to be betaveen the side pieces of the wash-board 
Irame, and which protector could rg oy Ol or two positions ; 


} ‘ ; . ’ : ) 


4 4 , mre ~< f 0 oe emia _ 
either it could be folded out or it could be folded down against the 


The merit of this structure being that when the protector Is out 
it would protect the washer-woman while she was using the was 
board. and when It WAS folded iT} if OCCUTD IT nractically nO space, 
the wash voOaTU then being of the same bulk is th uch no protector 
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rough surfaces. ‘This board has no protecto latsoever other than 
’ ' , , ' ‘ 
the ordinary crown piece or a wash-board. Lillis Crown plece pelng 


| 
identical with the crown piece shown in Gorham’s own patent, and 
which does not constitute a protector 1) the sense of the Gorham 
invention. The mere fact that the portion upon which the clothes 
are to be rubbed, as shown by this old patent, is itself hinged has 
ho possible bearing upon this case. Gorham does not claim a 
| crown piece, but he 


— 
— 


hinged attrition surtace, neither does he « 
claims a protector of a certain kind located in a certain way which, 
when open, supplements and adds to the protection that has alway 

been afforded by the crown piece, and which in itself is insufficient. 
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As the old Barnes device has no protector other than the old crown 
piece, I think I am perfectly safe in saying that the Gorham inven- 
tion is not found in the Barnes device or even suggested or hinted at. 

The next old structure to which I am referred is represented and 
described by Defendant’s Exhibits “G” and “H.” In this old 
structure there is a protector combined with the wash-board, but 
when this statement is made about the entire similarity of the old 
device with the Gorham invention is pointed out. 

The structure consists of a wash-board having an attrition surface 

of bristles, and between the top row of bristles and the crown 
25 piece of the wash-board a protector is located. [t is Ingenl- 

ously fixed SO that if cannot be folded down on anything or 
inany way. It sticksup always from the wash-board, and is practi- 
cally nothing more than a permanent extension from the board, 
and acts as though the crown piece was made rigid and twice or 
three times its normal depth. The protector has a very slight mo- 
tion about pivots, as shown in the model and in the reissue, the 
purpose of which is notevident. As described 1n the original patent, 
no pivoting is shown or described or referred to. There is an 
enameled cloth apron attached to the protector, which the woman 
is to hook upon her clothes while using the board. I dare say this 
arrangement is a very good wash-board protector for some purposes, 
but it certainly does not show, either in the model, the original 
patent or the reissue, the Gorham invention, for it does not show a 
protector which may be folded so that the board may oceupy prac- 
tically the same bulk as though the protector was not there, and 
which, at the desired times, can be extended out from the cavity 
into which it had been received when folded and brought into the 
position for use, so that it will act asa protector to the person using 
the board. I think it is perfectly ciear that this old Epeneter-and 
Grahl invention does not show the invention of Gorham, as it has 
not got a protector which can be folded into a recess in the board 
when not desired and again brought out from this recess when its 
function as a protector is required. 

[ will now refer to Defendant’s Exhibits “I” and “ Kk.” These 
consist of a patent and a model, and they show a wash-board, and 
that’s about all they do show. The rubbing surface of the board is 
differently corrugated on each side of the corrugatiol son the same 
side of the board. 

The head of the board, to wit, the crown plece, and the transverse 
slat, on which the exhibit mark is placed on the model, is pivoted 
to the side frames of the wash-board, so that the washer-woman can 
choose which form of corrugation shall be uppermost or presented 
to her. ‘There is no protector and no pretence of a protector other 
than the ordinary Crown plece, which, in this case, is made to do 
duty at either end of the wash-board frame. Certainly this does 
not show the Gorham invention which, as I have said before, in- 
cludes a protector other than the crown piece, while this old Cole 
patent has no protector at all. 

The next patent to which I shall refer is Defendant’s Exhibit “ L, 
and the model, Defendant’s Exhibit “ M.” The device is a wash- 


‘ 


en 


~~ 
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board. It has a double-rubbing surface, one on each side. It has 
no fixed crown piece, as in the case of the Gorham patent, but it 
has two wide crown pieces, which are attached to one another at 
right angles, and pivoted to the side rails of the board in sucha 
way that one of the crown pieces serves as a crown pi ce and a pro- 
tector for one side of the board, while the other piece, at right angles 
to it, serves as a crown piece for the other side of the board. When 
the board is In use, and it is desired to use different sides of the 
board, this night angle, double crown piece, is tilted through an 
angle of ninety degrees, and thus made to serve as a crown piece 
and a protector for either side of the board Ne ither of the crown 
pieces Can fold into or between the side rall of the board, and the 
tilting of the double crown piece from side to side In no way affects 
the bulk of the board or its capacity for being packed with its fel- 

low-boards or alone in a box, which 1s one of the main 
26 features of the Gorham Invention. The Frike device is 

merely a wash-board with a hinged top, and does not even 
suggest what I might call a collapsible protector of the nature of 
Gorham’s. It is clear that this Frike device does not contain the 
Gorham invention 

Defendant’s exhibit 7 N,” the Stevens Pat nt, scarcely deserves 
notice. It is merely for an attachment to a tub in which a wash- 
board is used, the attachment serving “as a protector. The device is 
Hot fastened to the wash-board, and forms no integral part of it, and 
cannot be folded intothe cavity below the crown piece and between the 
side pieces. | tin clearly of the opinion that none of these old de- 
vices show the combination of the third claim of the Gorham 
patent. 

(). 114. It has been stated by Mr. Stocking, in his answers to 
questions l4 and 15, that the combination set forth in the third 
claim of the Gorham patent, No. 22. d00> Is limited to one in which 
the protector is “ elastically” pivoted. Please state whether or not 
you concur in this opinion ; and, if SO, by what you considered it to 
be warranted. 

A. | donot concur in this opinion, and Ido not think the opinion 
is warranted by anything in the patent. ‘The patent describes a 
springy or yielding protector, and it then describes, from line 95 
through to the claim, that which constitutes the specific invention 
of the third claim. ‘The first and second claims being specifically 
for the yielding features, now it may be true that the claim 1s to in- 
clude means whereby the protector is held outward and be prevented 
from falling by gravity when in use to its closed position. If the 
cluim does include means to hold the protector oul ugainst cravity 
when the protector is in use, then I find that the defendant's board, 
Complainants’ Exhibit “ Wash-Board,” also has means to hold the 
protector out against gravity, LO wit, the lip formed upon the pro- 
tector and the crown piece, the lips being shown by letters ebon the 
Williams patent. Thus, both the Gorham board and the defendant's 
board are provided with means to hold the protector out against 
gravity, which means, for the purposes of the invention of the third 
claim, are equivalents. , 
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Q. 115. Is there anything in the deposition of Mr. Stocking or in 
the exhibits adduced in connection therewith which leads you to 
change the opinion you have heretofore expressed, to wit, that the 
invention of the third claim of the Gorham patent Is in substance 
embodied in the defendant’s wash-board, Complainants’ Exhibit 
“ Wash-Board ?” 

A. No; there is nothing that has caused me to change my opin- 
ion. ‘The state of the art, as developed in Mr. Stocking’s deposition, 
leaves Gorham as the first inventor of a wash-board with a pro- 
tector so arranged that when in use it extends out from the wash- 
board and when not in use is folded intoa cavity of the wash-board 
adapted for it, the protector, when in such folded position, scarcely 
adding to the bulk of the wash-board. This whole idea is broadly 
new with Gorham, and the same, or substantially the same, struct- 
ure as Gorham claims Is found in the defendant’s board and is not 


; 


found in any of the earlier patents illustrating the state of the art. 


- 


Adjourned to meet Tuesday, March 24,1885, at 10.30 o’clock 
a. m. 

Zé Tuespay, March 24th, 1885. 
Met, pursuant to adjournment, at 10.80 o’clock a. m. 

Present: Same counsel as before, and examination of Henry L. 
BREVOORT resumed. 

X Q. 116. In your answer to question 108 vou referred to the pre- 
scribed limits of the Patent Othee sheet or drawing cas rendering it 
“almost impossible to represent details,’ and for that reason suffi- 
cient looseness between the various parts of Fig. 2 could not be 
shown. Is it not a fact that the figures of Gorham’s original draw- 
ing were and are much larger than those appearing in the copy, 
Complainant’s Exhibit Gorham’s Patent, and do you wish a 
pert to be understood to mean by said answer that the scale of the 
original Gorham drawing was too smal] to show mn lig. 2a space 
between the protector C and coiled spring C!? 

A. The original drawings were about one-third larger than the 
photo-lithograph coples. The space could have been shown in the 
original drawing, but it is doubtful whether the drawing could th 
have been accurately reproduced, for if the lines were small enoug 
Lo show the Space they probably would not have stood the redueins 
incident to the production of copies. As an illustration of this fa 
I reeall several] patents that I have seen relating LO planos, In which, 
for the same reason, the space between the keys 1s merely repre- 
sented by a broad, black line, the boundaries of which represent the 
boundaries of keys. 

X Q. 117. Will you please make a tracing of the upper portion 
of I ig. 2 to the same scale as in the drawings, as nearly as possible, 
varving from that figure only in such manner as is ‘necessary to 
make it agree with the model, Defendant’s Exhibit “C?” 

A. Iwill and do. I am unable to show the space between the 
spring and the rod, although I am using an expensive pair of com- 
passes. On this scale the space can only be shown by drawing 


oe 
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under a large magnifying glass with a 
for such drawing. 
eve. 


The space would 1} 


| have attempted to represent it 
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iow offer the drawing for inspection. Undera magnifying glass 
it will be seen that I have succeeded in repres ng a slight space 
between the spring and the rod, but it Is ily microscopic. | 
. + . " . : . . : ’ 
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X LJ. LIS. llave you any facts as to whet Live original Gorham 
drawing was made from his model, Def s Exhibit “C.” or 
was subm! d LO and approve dor not by hi »>warrantl your state- 
ment that the so-called defeets were SUCI) nad the result of 
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upon the part of tl 
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X Q). 11d ln vour answer to (). 1US you s nat“ the spring 1s 
’ + ; , } . 
to act as a coupler between the wash-board a he protector or the 
protector is to be pivoted.” Will you please 1 irom and iInciud- 
”y a od &. } . — j 
ing “or,” line 76, to the end of the sentence, em oOacyInNgG What you 
‘ ’ ’ 
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bused the above-quoted sentence Indicating that thi spring might 
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to 36, inclusive, of the Gorham patent and indicate the words upon 
which you based your above-quoted statement of the object of Mr. 
Gorham’s invention ? 

A. In the portion of the patent referred to there is nothing about 
the folding Into a cavity of the protector. This portion of the in- 
vention is not referred to until line 95 1s reached. [In answer to 
question Ld, On the direct in the prima face Case, | stated the facts 
in relation to this matter. 

“ Protectors have been heretofore employed in connection with 
wash-boards, and they have been of but two gveneral types, one 
wherein the protector is rigid and rigidly attached to the wash-board 
frame. A protector thus constructed and attached is not capable of 
yielding Or moving from its posit ion when the body of the Operator 
presses against it. and it is on | his account frequently obj eted LO. 
The second type is when the protector is attached to the wash-board 
frame by a joint or pivot, and is allowed a swinging movement, but 
it possesses ho elastic or resilient quality or function, and, when 
moved by pressure, has no power to return again to normal position 
when said pressure is removed. My invention is designed to over- 
Comme the objections and defects presented in these two old Ly pes of 
protectors, | 

“Another peculiar feature of my wash-board is the flat manner in 
which it can be packed, as shown in Fig. 1 of the drawings. This 
is a great convenience and advantage in packing for shipment; and, 
moreover, When thus packed the protector is itself protected from 
injury to which it would otherwise be exposed. ‘This is accom- 


plished by locating the protector, as shown in Figs. 1, 2, and 3 of 


the drawings, below the crown piece and between the side pieces of 
the frame.” I put this quotation upon the record by request. 

X Q. 121. In answer to question 112 you state that the protector 
lies upon the cross-bar. Do you find in the description or drawing 
any device for retaining it in that position ? 

A. Of course not. 

X Q. 122. In the same answer you used the expression looseness 
of fittings. Please explain fully and clearly what you mean by said 
expression. 

A. ] mean that the inner edge of the protector Is not LO be on the 
one side jammed against the crown piece and on the other side 
jammed against the coil springs, as in Defendant’s Exhibit “A,” 
which is an unmechanical or rather unworkmanlike method of mis- 
representing what is shown in the drawing of the Gorham patent. 

X Q. 125. In your answer to quesfion 113 you state the merit of 
Gorham’s invention as being that the board is of the same bulk 
when the protector is folded down. Does not the patent and model 
fail to disclose such merit, and does not the protector when on the 
cross-bar, as stated in your answer to question 112, actually lie in a 
plane wholly above or upon the side frames? 

A. In the model, when the protector is folded down, it lies 

29 in a plane between the side frames or below their top, which 

is the location of the plane referred to. The same th Ing 

would be true of the drawing, the model being a fair representation 
of the drawing. 
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. 
X Q. 124. What do you understand by the words “elastically 
pivoted,” in lines 59 and 60 of the saine patent ? ; 


[ underst 


and whatis there referred to is that shown in the 
model whi re the prot ctor 1s elastically pivot d —that Is LO say, sO 
pivoted that the protector will yield to pressure and return to its 
extended position. | 
X Q. 125. What do you understand by the words “substantially 
as shown, oceurring in the third claim of said patent ? 


A. The words are as follows: “Substantially as and for the pur- 
pos shown.” by “substantially as,” [ understand is referred toa 

| | | having in substance thi capacities of the pro- 
tector shown in the patent; and by the words “for the purpose 
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snown. iu ilerstand that the fact of the protector’s capacity to so 
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trated in Figs. 2 and 3.” ‘This 1s a deser} of Detendant’s Ex- 
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Defendant’s Exhibit “C,” where no portion of the protector 
projects, the protector of the patent could, in the shape of a complete 
manufacture, be made in the same way. 

X Q. 182. What do you understand by the word “ locating,” as it 
occurs In the last sentence of the clause beginning with the 95th 
line of said patent? 

A. By the word “ locating,” used in this connection, [ understand 
to be described the fact that the protector is placed in combination 
with the wash-board below the crown piece and between the two 
side rails or fraines. Ido not well see how Gorham’s invention can 
be found in any wash-board where tbe protector is not so combined 
with the wash-board. 

X Q. 185. Do you find in the description or drawing of said patent 
any protector capable of being folded flat for packing purposes, and 
which is itself pivoted to the frame below the crown plece and be- 
tween tne side pieces of the frame? If so, please indicate it. 

A. I do not find such a protector illustrated in the drawings, be- 
cause the protector there shown is not pivoted to the side pieces, but 
is held by two metal arms. The description, however, describes 
such a structure at lines 76 and 77—that. is, the description describes 
almost exactly Defendant’s Exhibit “ b.” 

X Q. 134. Is the protector © itself attached to any part of the 
wash-board ? 

A. In the drawings, no, except through the two metal arms. 

X Q. 135. Do you make any distinction between a swinging move- 
ment and a folding movement? If so, please indicate it. 

A. I do not in this connection. Either form of movement would 
readily suggest itself to a mechanic as the equivalent of the other 
when the main idea conveyed by the Gorham patent had once been 
suggested. 

X Q. 156. What mechanical construction do you understand by 
the attachment of a protector to a wash-board frame “ by a joint or 
pivot which allows a swinging movement” of the protector ? 

A. I understand that that sentence would refer more particularly 
to a structure like Defendant’s Exhibit “ B,” while the model, De- 
fendant’s Exhibit “C,” is rather a folding movement, though no real 
difference exists between the terms in this connection 

X Q. 137. Do you find described or shown in the said Gorham 
patent or in the model, Defendant’s Exhibit “C,” a protector which 
is capable of returning, unaided at all times, from its packing posi- 
tion to its protecting position ? 

A. If the protector was a pivoted protector it would return, with- 
out any question, always right. If the protector was of the character 
shown by Defendant’s Exhibit “C,” then, like the protector of the 
defendant's wash-board, it would have to be guided into place. 

X Q. 158. Do you find in said patent any positive statement that 
the spring or spring-coupler C! may be dispensed with? ‘This ques- 
tion does not call for your construction or understanding of any ex- 
pression in the patent. 

A. There is a positive statement in the patent that the spring C! 


w~ 


ae ad 


<a 


JAMES T. SARGENT ET AL.. &C.. VS. EDWIN K. BURGESS. 27 


may be used as a spring alone, and not as a coupler, the union be- 
tween the protector and the wash-board being effected by a pivot. 


X Q. 159. What mechanical construction do you understand by 

the word “device,” as if occurs in lines 1? and lO of said patent? 

| A. | understand that this relates to the structure of the 

protector, the arrangement ol springs or other devices LO 

keep the protector open, because when once the broad idea was given 

to any one, a mechanic, thinking and reasoning for himself, could 

produce an infinite number of modifications, all of which would 
substantially ( mbody (sorham’s invention 

X Q 140. In your opinion asa mechanical expert, if the circles 
shown on the face of the protector In ig. > Illustrate merely flat- 
tened ends of the arms of the springs, and if the same construction 
is illustrated in Fig. 2, would or would not the protector, as shown 
1 ig, 2, bi capable of yielding to a limited extent to pressure and 
returning to position shown in Fig. 2 when said pressure Is re- 
moved ? 

A. I do not think that the circles are the flattened ends of the wire. 
Under the supposition that they were, the protector would have a 
little movement when opened—that is, it would yield and return in 
il limited degree when opened. 

XN Q. 141. Do you find in Defendant’s Ex 
Gorham model—that when pressure is ay pli a near the upper edge 
of the protector that its lower edge rides up and down the under 


hibit “ C”’—that is, the 


surface of the cap piece; if yes,in your opinion asa mechanical 
expert would such operation assist In preventing the suds from com- 
Ing In contact with clothes of the operator. 

A. I don’t think it would have anvthing to do with it. If the 
washer-woman operates so violently as to have solid water at the top 
of the protector, then I don’t believe any protector would save her 
from getting wet; but this is not the ordinary method of washing 
clothes, and the function of the protector is rather to keep the water 

| 


spattered by the act of washing, and the foamy suds, froin the clothes 


of the operator. 

X Q. 142. In the same exhibit does the protector move bodily 
away from the cap piece at any time; and, if so, when? 
A. Yes; when it is closed it moves down and away from the cap 


X Q 143. Please indicate, in the drawing of Defendant’s Exhibit 
“D,” the Williams patent, by the letter of reference therein, the 
part which he designates In lines 38 and 39 of his deseription as 
the “ protector and cross-piece.”’ 

A. I think that he gives the protector a double name, calling it a 
protector and cross-plece ; in other parts of the patent he calls the 

X (). | Lf. Is the said ple ce I provided with pivots ¢ 


} 


A. There are two pivots about which the slots in the arms turn 


. Fs " 
piece I a protector and the piece 3 tne cross-p1ece, 


and slide. 

X Q. 145. Is a movement of any portion of the piece Ff ina 
curved line and independent of all other parts of or attachments to 
the wash-board necessary or possible in the transfer of the same 
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from its position as shown in Fig. 1 to its position as shown in 
Fig. 2? 

A. It must go through a curved line to get in the position as 
shown in Fig. 1 to get to the position shown in Fig. 2. 

X Q. 146. Please describe the movements and directions of move- 
ments of the piece I’, in changing it from and to the positions stated 
in the last question. 

A. i first, in the board which is marked as an exhibit, moves 

outward in the arc of a circle. When the engaging lips « 
Oz and 6 are freed the protector is slidden upwards, and then it 


is slidden under the crown piece, moving either in the are of 


a circle or in a straight line. 

X Q. 147. Are the slots lettered S in Fig. 2 essential elements to 
the operation and usefulness of the part I when connected with 
the wash-board frame by the rigidly attached arms Ii? 

A. Yes; these parts are their equivalent. 

X Q. 148. Do you find in the Gorham patent any equivalent 
elements to the slots? 

A. Yes; the control of the motion of the protector, either by the 
walls of the holes for the pivots or by the spring arms, as in the 
model, Defendant’s Exhibit “C.” 

X Q. 149. Would the part F be substantially maintained in an 
operative position, as shown in Fig. 1, if the screws d were re- 
moved ? 

A. No; I think not. 

X Q. 150. Do you find in the said Williams board, Complainants’ 
Exhibit “ Wash-board,” a protector which, when performing its funce- 
tion, is located below the crown piece and -between the side pieces 
of the frame? If ves, please indicate the same. 

A. Ido. The portion of the arms E are practically the equiva- 
lents of that portion of the protector of the Gorham patent which 
lies beneath the crown piece. Neither this portion of the arms E 
or the inner edge of the Gorham protector performs any functions 
as a protector, but they are in the constructions absolutely necessary 
to the existence of the protector as such. 

X Q. 151. Do you find in the Defendant’s Exhibit “LM” the 
Anna Frike patent and model, a part I’, which serves in any degree 
the function of a protector, and which is located below the cap piece 
and between the side pieces of the board and provided with pivots 
mounted in said side pieces? 

A. No; I find none in the sense in which the word protector is 
used in the Gorham patent—that is to say, a protector projecting 
out at right angles from the plane of the board and forming an ex- 
tension, as it were, of the crown piece of the board. The exhibits 
referred to in the question merely have a double-hinged crown 
piece. 

X Q. 152. If claim 2 of Defendant’s Exhibit “Q,” Epeneter re- 
issue, 1s construed to be for a protector pivotally attached to the 
upper portion of the frame of a wash-board, do vou find such a pro- 
tector in either of said Defendant’s Exhibits “ B,” “PF,” “H,” “Kk,” 
or “M;” if so, in which of said exhibits? 
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A. ILonly find it in the Williams patent, Defendant’s Exhibit 
“[P”—that is to say, a protector which is arranged at, or substan- 
tially at, a right angle to the general plane of the board. 

X Q. 153. If claim 1 of the Epeneter reissue No. 9022 were con- 
strued to cover the combination of a wash-board and swinging pro- 
tector attached to the upper portion of said board, do you find in 
any of the complainants’ or defendant’s exhibits such combination ; 
if yes, which? : 

A. That broad invention would be found in the various exhibits 
representing the Gorham structure, various exhibits representing 
the defendant’s structure, and inasmuch as a crown piece is a pro- 
tector to a degree it would be found in the Frike structure, but this 
would only be so under a very broad interpretation of the claim, as 

stated. 
oo X Q. 154. If the words from line 30 to 34 of the Gorman 
patent, beginning with “ but” and ending with removed, were 
construed to point out the novel mechanical quality or function of 
Gorahm’s protecter, what mechanical construction would you under- 
stand by the word “ constructed,” in claim 3 of Gorham’s patent ? 

A. I should understand that the word “ constructed ” in the claim 
referred simply to the inherent property that all Gorham ’s boards 
must possess, of having a protector which can fold down into a cavity 
prepared for it, and this would be true whether said protector was 
provided with a spring or was not, for the purpose of holding the 
protector extended. 

X Q. 155. Referring to the Barnes patent, Defendant’s Exhibit “E,” 
will you read and embody in your answer the terms and letters of 
reference by which he designates a part as being an ordinary tub 
wash-board and another part as the upper part, and state the words 
upon which you base your statement that the lower part is pivoted 
to the upper part t 

A. Part B is pivoted to the part A, and A is the lower part. 

X Q. 156. When the upper part is turned over upon the upper end 
of the “tub wash-board,” and upon the rougher rubbing surface thereof 
is it nota fact that the said upper part extends from and at an angle 
to the “tub wash-board,” and terminates at the the cap piece, and 
is it not a fact that suds thrown upwardly upon the “tub wash-beard,” 
in the act of washing clothes thereon, would undoubtedly pass 
along and upwardly upon said inelined portion of the upper part 
and probably against the Cap piece? 

A. In any position that the parts B and A will occupy when in 
use, the part b would uct as a protector at all times, exactly as would 
the part A and the cap piece in the Gorham board. 

X @. 157. Does the fact that the part 6 stands at an angle to part 
A make b any more of a protector? 

A. I should seareely think so; I do not believe the board was 
intended to be used with the rough side up and its top under the 
part b. 

X Q. 158. Is it not the fact that the upper part is capable of being 
arranged in a common plane with the “ tub wash-board,” so that the 


30 JAMES T. SARGENT ET AL., &¢C., VS. EDWIN K. BURGESS. 


latter is not materially increased in thickness, and therefore the 
whole device is adapted to be packed flat ? 

A. Yes: it evould be packed flat. 

X Q. 159. Referring to the Epeneter patent, Defendant’s Exhibit 
“G,” do you find a part lettered D and designated as for “ keeping 
the operator from getting wet,” which is located below the crown 
piece and between the side pieces of the wash-board frame? 

A. I find the piece lettered D described as for the purpose inquired 
about. It is arranged at its bottom so that a very little of the pro- 
tector is in between the side pieces. The bulk of the protector is 
wider than the space between the side pieces, and could not be placed 
in between them even if there was room in other directions. 

X Q. 160. Is any other change of construction required to render 
the part D capable of being packed substantially flat, and such as 
would increase the extent to which said part folds, for instance, up- 
wardly and eway from the rubbing surface ? 

A. The protector would have to be reduced in width ; it 
34 would have to be hinged in a different location, and the wash- 
board would have to be altered in shape so as to receive it. 

If these alterations were made the protector could be packed flat. 

X Q. 161. If the ends of the part D which projects over the side 
frames A were removed, would not said part fold completely down 
onto the cap piece and rest there? 

A. Yes; it would overlie the cap piece unless its lower end struck 
the board that carries the bristles; whether‘it would or not I cannot 
tell exactly. 

X Q. 162. If the upper end of the protector was also cut off 
would the protector fold down flat into the space below the crown 
piece and between the side frames of the wash-board ? 

A. Yes; but we must not overlook the fact that if the sides of the 
protector D were throughout cut away so that the protector was no 
wider than the space between the side frames, then the protector 
would not stand out at right angles with the plane of the rubbing 
surface, but would fall forward on the rubbing surface. 

X Q. 165. If a substitute of any well-known rubbing surface was 
made for that of bristles, would not the said part D fold flatly upon 
such substituted rubbing surface if the width of the part D were 
reduced to its dimensions between the side frames? 

A. Yes, it would; but it would not stand up and act as a pro- 
tector while the woman was washing. 

X Q. 164. Is not the Cole’s, Defendant’s Exhibit “I,” cap piece 
and branding board pivotally attached to the wash-board at a point 
below the crown piece and between the side pieces of the wash-board 
frame? 

A. Yes; but it is not below the crown piece, for the crown piece 
is carried by the swinging arms. 

X Q. 165. Can the parts specified in the preceding question be 
“folded between the legs at either end of the board to‘occupy little 
space when it is required to pack the same for transportation and 
other purposes,” as stated in said patent? 

A. Yes; the parts carried with the swinging arms can be swung 


~~ 


<> 


: “we 


JAMES T. SARGENT ET AL., &c., VS. EDWIN K. BURGESS. ol 


in between the side rails of the frame of the board, the swinging 
portion forming the top of the board in either position. | 

X Q. 166. Is it not a fact that in all wash-boards (having a brand- 
ing board or transverse board above the rubbing surface, while 
standing in a tub inclined, as usual, when in use) the suds ride up 
along and upon said branding board, and are in a measure pre- 
vented by such portion of said board, which projects above the tub, 
of coming in contact with the clothes of the washer? 

A. Yes. 

X Q. 167. Referring to the Frike patent, Defendant’s Exhibits 
“LL” and “ M,” is not each of the crown pieces H capable of folding 
down upon the frame of the wash-board ? 

A. Yes; but when one is folded down upon the top of the frame 
its neighbor projects ata right angle from the trame;: thus no saving 
in bulk results in packing purposes. 

X Q. 168. What, if any, is the material difference in extent of 
folding and of compactness for packing between Frike’s piece H, 


_ 


upon the side pieces, and Gorham’s piece C, upon the cross-bar? 
; A. In Frike the entire cap pieces are always above the 

upper surface of the frame on both sides; in Gorham’s method 
scarcely any of the protector is left above the upper surface of the 
side frames, and none need be above. 

X Q. 169. In your opinion as an expert, would it require more 
than mechanical skill to construct a single rubbing surface and 
single crown piece board H, after seeing Irike’s double board ? 

A. No; it would require no invention to leave off one side of 
Frike. 

X Q. 170. As the surface of the square shaft IF, adjacent to the 
projecting piece H, occupies the usual position of a portion of a brand- 
ing board, 1m your opinion does it or not perform in any degree the 
functions of a branding board in preventing contact of the suds 
with the clothes of the washer? 

A. Not to any extent, if the other half of the cap piece was re- 
moved, for then suds could find their way through between the 
real branding board and the pivot of the cap piece. It must also 
be borne In mind that if the half of the cap piece was removed 
that the other half would fall down while in use, and thus no pro- 
tector whatever would be had. It has been suggested that one of the 
cap pieces might be cut off on a plane with the surface of the side 
rails on one side, while the other cap piece was left as it is; if this 
was done and the reduced cap piece was rested against the tub, then 
the full cap piece would stand up. 

X Q. 171. Referring to Gorham’s patent, 225,338, what direction 
do you understand as being indicated by the word “ below,” line 2 
of claim 3 of said patent—that is, does it specify a mechanical lo- 
cation of the protector below the Upper edge of the Cap piece Or a 
distance away from the cap piece downward along the side pieces 
of the frame-work? 

A. I think it means both. 

X Q. 172. What would retain the protector in position at a right 


angle to the board, if the spring C' were removed? 
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A. Nothing would; the patent contemplates the use of some 
means to hold the protector at right angles with the-board. 

X Q. 173. Do you find any description or illustration in the patent 
of any substitute or equivalent for the spring? 

A. No; the patent shows a spring—the best means. 


tedirect examination by Mr. Bex: 


R. D. X 174. Referring to the sketch marked “ H. L. B.,” which 
you have appended to your answer to X Q. 117, I notice a trifling 
discrepancy between the same and the sketch “ E. B. 8.,” appended 
by Mr. Stocking to his answer to X Q. 70. Will you please explain 
to what the discrepancy is due, and also state in what, if in any, 
particulars these two sketches differ substantially from Fig. 2 of the 
Gorham patent? 

A. The sketch marked “ E. B.S.” shows the spring and the rod 
as a little too large. The only difference between the sketches and 
Fig. 2 of the Gorham patent is that in both of the sketches a little V- 
shape space exists between the spring and the under side of the pro- 
tector; this space is exceedingly trifling. 


HENRY L. BREVOORT. 


Sworn and subscribed before me this twenty-fourth day of March, 
A. D. 1SS85. 
SAMUEL BELL, 


Spe cial Kram ne r. 


Adjourned to Wednesday, March 25, 1885, at 12.30 o’clock p. m. 


36 WEDNESDAY, .Varch 25th, 1885. 
Met, pursuant to adjournment, at 11.30 o’clock a. m. 
Present: Same counsel as before. 


JAMES T. SARGENT, a witness produced on behalf of complainants, 
being duly sworn, deposes and says as follows: 


(). 5. Please state your Danie, age, residence, and occupation. 

A. Name is James I. Sargent; age, 31; residence, Cleveland, Ohio, 
and by occupation a manufacturer of wash-boards. 

(). 176. For how long have you been engaged in the wash-board 
business ? 

A. Asasalesman and manufacturer, since July, 1876. When | 
was a boy I worked in a wash-board shop at Toledo, Ohio. 

(). 177. Has your experience in the wash-board business been such 
as to make you familiar with the various descriptions of wash-boards 
which have from time to time been placed on the market in the 
regular course of the trade? 

A. It has. 

@. 178. Have you examined the patent of J. M. Gorham, No. 
223,338, dated January 6th, 1880; and, if so, do you understand the 
construction and operation of the protector described therein ? 

A. I have examined the patent, and do understand the construc- 
tion and operation. 
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Q. 179. Have you, in the course of your business, manufactured 
or sold any wash-boards having protectors combined therewith capa- 
ble of being folded into a cavity or recess of the frame, as set forth 
In said patente: and, if so, to what extent? 

A. Why, I have sold them very largely in different parts of the 
country, from California to Maine. 

(). LSU. si gonna warner + ste of the Gorham patent, No. : 
now handed you, Complainants’ Exhibit Gorham Patent, a 
vour knowled 


23,595, 
id, from 
irer, state whether or not the dlescrip- 
tion ana drawings ot the same are sufficient to: nable any competent 
workman to construct a useful and practical Op rative wash-board 


re assa manulactl 


7 


1) accordance therewith. 

a. £1 think it IS, 

@. 151. Would you, as a manufacturer, havin 
and was igs before you as a guide, find any diffi 
ing a useful and practically operative wash-board 
A. I would not. 

Q. 182. It ha n alleged by Mr. Stocking, a witness on behalf 
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Wash-board, even with or below the gen ui plane of the wash-board 


A. The object of the protector is to keep the water from splashing 
against the operators clothing when | se, and protectors have 
been made rigidly attached to a wash-board that was impractical on 
account of their not packing close enough for shipment. Were we 
to make this same protector rigid so that t could not be foided int 
the soap box, we could not sell it on the market Tagpuestoodeiie we yh: 
The chief cause of its popularity is from the fact that it folds down 
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think that » popularity of our protector is the folding of the same 
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into the soap box. We term the cavity into which the protector 
folds as the soap box or soap receptacle. 

©. 184. Then do I understand you correctly that the feature speci- 
fied in your last answer is one that has been appreciated by the 
publie to a sufficient extent to render your boards popular and ma- 
terially increase your saies ? 

A. Somuch so that, if we did not have the protector as Coln- 
structed now, we should certainly quit the business of manufacturing 
wash-boards. 

@. 185. In your manufacturing business do you or not find the 
employment of the folding protec or before referred to to be of any 
advantage to you in packing and shipping; and, if so, to what ex- 
tent? 

A. By folding down into the box the wash-board does not take 
up any more space in packing than any other wash-board without 
the attachment, and if the protector was. rigidly attached it would 
take up so much more space in packing that, in my judgment, the 
classification of freight would be certainly higher. We can ship the 
goods cheaper by packing them closely than we could if they were 
packed loosely, and are not liable to be broken in transit. 

(). 186. Please examine Defendant’s Exhibit “A,” which is stated 
by Mr. Stocking to be in accordance with Fig. 2 of the Gorham pat- 
ent, and state whether or not said model is a mechanical and work- 
manlike representation of what is shown in said figure. 

A. It does not convey any idea to me of this patent. Itis notany 
better than though it was rigidly attached. It seems to me thata 
man that would make such a thing had not the slightest mechani- 
cal ideas of the proper construction of this pale nf. 

Q. 187. Then I understand you that said model misrepresents 


). 
said figure, and 1s not such as an honest, intelligent, and capable 
mechanic would make with the patent as his guide? 

o5 A. Certainly; ves; that understanding is correct. 


@. 155 Please examine the models of the Barnes patent, 
Defendant’s Exhibit “IF,” the Epeneter and Grahl patent, Defend- 
ant’s Exhibit “ A,” the Cole patent, Defendant’s Exhibit “K,” and 
the Frike patent, Defendant’s Exhibit “M,” and state whether or not 
in your business experience you have found wash-boards similar 
thereto on sale in the market; and, if so, to what extent. 

A. I have sold wash-boards since July, 1876, up to the present 
time, as a salesman and as a manufacturer, and have devoted my 
entire time in ascertaining any information connected with the sale 
and manufacture of wash-boards, and think ] am familiar with all 
popular brands of wash-boards, and make it a part of my business 
to go and investigate any new wash-board put on the market—if | 
can’t buy a sample of the same—and I have not lost two months’ 
time during my experience in the wash-board business at any one 
time from traveling from Missouri river to Maine, taking in all 
principal jobbing points, and have made two trips to California, 
Washington, and Oregon Territory within the last two years, selling 
wash-boards. 
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learning the practical construction of wash-boards and the ma- 
chinery used in said business, when | was at the factory. 

X Q. 195. Did you receive any instructions in drawing or me- 
chanics, or were you an apprentice to any trade by which you could 
acquire the technical knowledge and skill required in the art of 
manufacturing ? 

A. I never received any instructions in drawing, but did receive 
from time to time instructions regarding the constructions of wash- 
boards from the practical men emploved pap previous employers 
and my own employees since I have been in » business, and that 


I have a natural taste and desire for a full siiehadameial the law of 


mechanics and make the same a study in so far as our own business 
is concerned, and that I feel perfectly competent to Judge the differ- 
ence between a wash-board properly constructed and one not done 
so. Regarding the serving of an apprenticeship, [ never was put 
under any particular instructor of any branch of mechanies, but 
from the time I was eleven years old I have worked on machines in 
and about tub and pail factories, wash-board factories, spoke and 
hub factories, rake factories, «ce. | 

X Q. 196. Then you have not received what is commonly known 
as a technical education in any art or calling, pager, stp 
information by observation and attention whi at work in the sev- 
eral businesses which you have specified ; is that correct? 

A. Yes; that is correct. 

X Q. 197. Have you pald any attention to mechanies, apart from 
these several callings or occupations in which you have been en- 
gaged ? 

A. I am a very close observer of all improvements in machinery 
and construction of manufactured articles and have a very clear 
idea of their proper workings. 

X Q. 198. Have you been associated with Mr. Gorham, co-com- 
plainant in this case, since the 6th of January, 1880 ? 

A. I have not, but joined J. H. Gorham, now deceased, in a co- 
partnership August 25th, 1881, who died about four months after 
that time, and J. M. Gorham was appointed his executor. It was 
stipulated in articles of copartnership that in case of death of either 
of the members of the firm the surviving member should continue 

) 


' 


the business on to the expiration of the term of said partnership, 


the deceased estate to furnish a representative of same at their 
40 own expense. Under this arrangement the business has been 


carried on under the original agreement of copartnership 
X Q. 199. What was the board as originally put on the market 


under the Gorham patent, January 6th, 1880, and how did it differ 


from the present board ? 


' 


A. I came in contact with the board as soon as it was put out, 
and had cause to notice it. as Was then traveling fora competing 


firm. 

The first protector I saw was with the springs, one end attached 
to the protector and the other end of the spring coil was fastened 
to the legs of the board by means of a blunt nail or rod driven 
from the outside of each leg until it passed through the coiled 
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A. I saw both boards from the time they came out until I com- 
menced to travel as a salesman for Gorham, Stark & Co. I do not 
remember when the ch: neve from the old to the present board was 
made. 

X (J. 207. Did you hear any complaint nade against the old 
board among the purchasers whom you met in your travels? 

A. I did in regard to the spring being weak 

X Q. 208. Was that the only objection raised by the purchasers 
against the old board? 

A. The other objection was that the spring got off of the blunt- 
headed nail that held the same in position. 

X (). YOY. Was there no complaint against the protector not lving 
flat for packing purposes or for shipment ? 

A. Not when they were packed properly and fastened by a nail 
in the side of the eg over the protector. 

X Q. 210. Was there any interval during which the wash-board 
and protector were withdrawn from the market on account of com- 
plaints made against the protector and until the new board was 
ready for introduction ? 

A. None that I know of. 

X Q. 211. Would you have been} likely, from your business, to 
have known of any withdrawal, had there been any such with- 
drawal ? 

A. Yes; I knew, from time to time, that they were having trouble 
with their boards and the boards were being returned and replaced 
with protectors properly attached. 

X Q. 212. Will you examine Defendant’s Exhibit “A” and point 
out where the arrangement differs from the drawing of Fig. 2 in 
Gorham’s patent of January 6th, 1880? 

A. The eager is just the same as the drawing, but I don’t think 
that drawing represents the intention of the inventor, and the ex- 
hibit does not show anything like what the protectors were, as first 
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made, that [ saw, as it does not yield to song pone ss In use, and 


pone not be folded down with out either br the protector 
board or forcing off the cap piece. The first protector r saw the -_ 
of spring was sufficiently large to allow of a tension of the spring 


over the pin that held the = a In posit mn. The Exhibit — 
looks about the same in appearance as the one I first saw. 

X Q. 213. Does the arrangement of the present board correspond 
with the protecter in Gorhain’s double wash-board, Defendant’s Ex- 
hibit “P,” except that the spring and tennent is inserted in a re- 
movable part instead of in the leg itself of the wash-board ? 

A. It is the same protector, but it is only attached to that piece 
and made to reverse from One side LO the other by being taken out 

and placed in position on the opposite side. | 


42 X Q. 214. What is the price per dozen, at wholesale, of the 
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Gorham board, Defendant’s Exhibit “ B* 
The regular price is $2.15 per dozen in ear lots; a rebate of ten 
cents is allowed, but we sell very few full car lots 


X Q. 215. About how many wash-boards are there on the market ? 
A. There are twenty-five or more, and perhaps thirty-five, double 
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? | ,* — j ’ rm 
wash-boards on the market made on different brands. There areas 
many and more of the single, made under different brands, but there 


is only one protector board besides our own that sells to any extent, 
ana that Is tne defendant's Wash-board. Ol iplainants’ Exhibit 


“Wash-Board.” That O. Lapham & Co.. of Cleveland, Ohio. who 
manufacture on royalty the “Complainants’ Exhibit Wash-Board,” 
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(( bjected to as leading.) 


A. I do not. | 
JAMES T. SARGENT. 


Sworn and subscribed before me this 26th day of March, A. D. 
1885. 
SAMUEL BELL, 
Special Kramine 2 


Thereupon the examination is adjourned sine die. 
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Unirep STatres PATENT OFFICE. 
JoHnN M. Goruam, of Cleveland, Ohio. 
Wash-Board. 


Specification forming part of Letters Patent No. 223,538, dated Jan- 
uary 6, 1880; application filed November 27, 1878. 


To all whom it may concern: 

Be it known that I, John M. Gorham, of Cleveland, in the COURLY 
of Cuyahoga and State of Ohio, have invented certain new and use- 
ful improvements in. wash-board frames; and I do hereby declar 
the following LO be a full. clear. and exact de scription of the inven- 
tion, such as will enable others skilled in) the art LO which lI pe rtains 
to make and use it, reference being had to the accompany Ing 
ings, Which form part of this specification. 

My invention relates to wash-boards, particularly to the combina- 
tion, with a wash-board, of a protector constructed to bend or vield 
to pressure and to return to position when said pressure is removed. 
This protector is to shield the person of the washer from splashing 
water or suds. 

Protectors have been heretofore employed in connection with 
wash-boards, and they have been of but two general types—one 


wherein the prot ecLtor 18 rigid ana rigidly attach di to the wash-board 


lraw. 
{Liat VV 


fraine. A protector thus constructed and attached 1s not capabl ot 
yielding or moving from its position wii 1) the body ot the Operator 
yresses agalnst it, and it is on this account fre quently objected LO 
The second type Is whi 1} the prot ctor 1s attach: d LO the wash-board 
frame by a joint or pivot, and is allowed a swinging movement, but 
it possesses ho elastic Or resilient quality Or function, and, when 
moved by pressure, has no power to return again to normal position 
when said pressure is removed. My invention is designed to over- 
COtTne the objections ee 71 fects por sented 1 thie se two old LVp Ss of 
protectors ; and as said invention broadly comprenends any wash- 
board protector eoustructed to bend Or Vit ld LO pressure and LO re- 
turn to position when said pressure is removed, it is apparent that 1 
am not to be confined to any specific form or mi re construction and 
device, inasmuch as a variety of modified mechanical structures 
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may be adopted in embodying my said invention. I will, however, 
illustrate and describe one or two effective forms of device according 
to this invention. 

In the draw ines figure | illustrates a wash-bo ird and its protector 
made according to my invention. This figure is in longitudinal 
vertical section, and it represents the protector as laid down upon 
the face of the board as packed for shipment. . Fig. 2 is a similar 
view of the same device, only the protector is shown as freed and 
sprung out into operatrve position. Fig. 3 is a front view of the de- 
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>. | When the body of the operato1 presses aga mst 1b, 1b vields 10 
S11ech) +} wiy As i] rive Sillic time ice press snucly io LTS her person, 


} ' ? . ae . " ’ .% ‘ . . — . 
And uiso Lo return ab ail Limes tO position Wiel said pressure IS Fe- 
: . , 


moved. It thus beeomes verv effective as a protector. while at the 


. . : } } . } . 
Sume time !t ils not wearing to the person OF CiGOwnes or the operator. 


i] " is —— . 1 9 P ] | —_— ] f] $1 . 
Anothe! peculiar feature Of MV Wash-board 18 the flat manner 1n 
which it can be padied, neehoten to Fle. 1 of the deawines,. Ths 
bhitcil | Tcl li Ft pratt ACU, Us Snow) iil Sm * ‘Ji Liat Craw ligs., iis 
] ] : | ‘ =. , 
ms avrea, COnNnVEH neeand advantag Ll) DACKING Ol Shipment; ind, 
i 
Liar vi \\ ‘i 1 thi is Treat ns thi PT Ler | 2 its protected irom 
i i 
;% 7yy > = sur | , i ’ na t} y*\ } } ; v } I Thy . ‘ : 
mnwmury tO Wilel lb WOULG OLIeCrwist WE CADOSCKU, 1iS IS aCe 
~- ;?e Ff } ' ~ | ‘ ‘ = } ‘ : ‘ ’ 
bo) complished by loeating the protector, as shown in | igs. I, 


. ] , a. Te ; : ‘ : ss ' 
~. and o Of} the drawings, below Lue cre Whi-plece and betwee I) 
* ¥ e . . . 

the side pieces of the trame 

What Cialin lis 

# In COMoOMALION with a wash-board i] prot LO] constructed SsupD- 
stantially “Hs ci scribed, so as to vield LO pressure an to return to po- 
sition when said pressure Is relleved, SUUDSLANLIALLV as and for tne 
PpUPpos 


‘ ’ 


2 he combination. with a wash-board ofr a protector and a 


spring, said spring interposed between the wash-board and protector, 


——? 
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and constructed to operate in retaining said protector in its open 
position and to return it to that position when moved therefrom. 

3. In combination with a wash-board, a protector located below 
the crown-plece and between the side pleces of the wash-board frame, 
and constructed to fold down into or upon said wash-board even 
with or below the general plane of said wash-board frame, substan- 
tially as and for the purpose shown. 

[In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses. 

JOHN M. GORHAM. 

Witnesses: 

JNO. CROWELL, Jr. 
W. E. DONNELLY. 


(Here follows diagram marked p. 46.) 


47 (2—] 75. ) 
COMPLAINANTS Exurpbit “ASSIGNMENTS.” 
LSSS5. 
DEPARTMENT OF THE INTERIOR. 
| Vignette 
UNITED STATES PATENT OFFICE 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of all instruments of writing found of record under let 
ters patent 225,335 up to and including [el | 
in liber and pave as designated uUpou the margin of each Copy. Sal 
records have been carefully com pared with the originals and are 
correct transcripts thereof. 

In testimony whereof I, Ben}. Butterworth, Commissioner of Pat- 
ent s, hi ave caused the seal of thi P atent t Othe LO be ath x d this L5oth 

day of February, in the year of our Lord one thousand eight 
47a hundred and eighty-four, and of the [Independence of the 
United States the one hundred and eighth. 
| SEAL. | (Signed) BENJ BU T TERWORTH, 


( om ILIA one T 
ATb Liber W 26. p. 52 


W hereas I, John M. Gorham, of Cleveland, county of Cu — 
State of Ohio, am the sole owner of letters patent of the nit fod 
States of heuarles for an linprovement in “ wash-boards,” which let- 
ters patent are numbered 223,338, and bear date the sixth (6th) day 

January, in the year one thousand eight hundred and eighty 
(1880); and whereas Sarah Gorham, of Cleveland. county of Cuva- 
hoga, State of Ohio, is desirous of acquiring the entire interest It) 
the same: 
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J. M. GORHAM 
Wash-Board 
No. 223,338. ; Patented Jan. 6, 18& 0. 
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e, empower, give, and grant unto the 
ym posed of John H. Gorham and 


| right to manufacture an 
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iusive 
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States wash-boards under all said letters patent during the exist- 
ence of said firm of Gorham & Sargent, but not exce-ding 
ATf the period of five years from August 24, 1551. 
SARAH GORHAM. 
M. R. KEITH, 
Trustee for Frances A. Gorham 
JOHN M. GORHAM. 
Recorded Oct 3d, 1881. 
Ex’d: H. M. H., EH. A. M. 


[Endorsed :] 18885. D., ’84. 
479 Liber Z 27, p. 377 


Whereas John M. Gorham, of Cleveland county of Cuyahoga and 
State of Ohio, did, by assignment of Samuel E. Warren and Daniel 
M. Fisher, obtain an undivided one-tenth of the entire right, title, 
and interest in, to, and la ee Sag Peat patent of the United 
States number 189,618, and bearing date April 17th, 1877, for an 
Improvement in wash-boards 

And whereas the said John M. Gorham did, by assignment of 
Joseph H. Lapham, obtain letters patent of the United States for an 
improvement in wash-boards, which letters patent are numbered 
188,472 and bear date Mareh 20th, 1877 

And whereas the said John M. Gorham did obtain reissued letters 
patent of the United States for an improvement in wash-boards, 
which reissued letters vatont are numbered 9022 and bear date 
January 6th, 1880, the original number being 12 9, and dated 
May 28th, 1872; 

And whereas the said John M. Gor] thi di obtain Cr rtain other 
letters patent of the United States For an lmMprovement in Wash- 

boards, to wit: One numbered 184 O11, dated November 25th. 
ATh 1876: one numbered 183,790, dated October 31st. 1876: one 

numbered 190,509, dated May Ist, 1877: one numbered 
223,338 .. dated January 6th, ISSO, which said letters patent and the 
interest of John M. Gorham therein have, as collateral security, 
been duly assigned by Join M. Gorham, first, to Sarah Gorn in) to 
secure an amount of money Oowlne LO hel by John Ml. Gorham and, 
second, to M. R. Keith. as trustee for Frances A. Gorham. to secure 
the carrying out the terms of a certain bond of ind: munity O1Vve hn by 
said John M. Gorham to said Myron kh. Keith as such trustee: 

And whereas the said Sarah Gorham, M. R. Keith. trus 
Frances A. Gorham, and John M. Gorham did, on August 24th, 
1881, license, empower, give, an | grant unto the firm of Gorham & 
Sargent, composed of John H. Gorham and James T. Sargent, the 


— 


— 


sole and exclusive right to manufacture and sell in the United 

states wash-boards under al] sald lett I's pects Lit during thre existence 

of said firm of Gorham & Sargent, but not exceeding the period of 
five years from August 24th, 1551 ; 

And whereas the said John H. Gorh; im died Ot} thai 17th 

471 day of December, A. D. 1881: Now, therefore, in considera- 

tion of the sum of one dollar to us paid, and lor various 
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other considerations, we, the undersigned, do hereby license, empower, 
give, and grant unto the firm of Gorham & Sar rent, composed of 


the estate of John H. Gorham, deceased, and James T. Sar: rent, the 
svle and « xclusive right to manufacture and sell in the Unite 
States wash-boards under all said letters pacent during the existence 
of said firm of Gorham & renee but not longer than until August 
24th, LSS6. 
Witness our hands this 21st dav of December, 188]. 
SARAH GORHAM. 
M. R. KEITH, 
Trust for krances A. Gorham. 
JOUN M. GORHAM. 
Recorded May 4th, 1882. 


Exd: H. M. H., B. A. M. 


| Endorsed:]| 18885. D., ’84. 


‘ " ‘ 4° " ‘ P . mm i . 2 ” ° 
United States Cireuit Court. Eastern Dist: of Pennsvlivania. 
. , 
April Sess., 1885. In Eq 


JAMes T. Sarcent and Joun H. Goruam, Adminis- ) 
Lrators, W¢., . 
| ‘a No. 24. 


I DWIN € Py RGESS 


ry . a ; P ] _ ; , ii 
lestimony on behalf « f defendant, taken bursuant to agreement ol 
} ; ] ’ 7 ' . 
eounsel, without rsitwenl 1 | notice, pefore Samu Bell. | ~s. commis- 
’ } ‘ ; { ‘ . 
sioner and special examiner, at the oflice of James Parsons, lisq., 


No. 1430 South Penn oquare, Philadelphia, on the 14th day of 
tebruarv. A. D.. 1SS4, commencing at 12 oclock noon and econ- 
tinuine by adjournment as hereinafter noted 


=e ee >) > f oe ee ee 
Present: J. Snowden Bell, Esq., of counsel for complainants ; 


. , , . , 
. ‘ Ta . i Fat. ’ : ’ 
James Parsons, Iisq., counsel iO] defendant. 
. 


’ . . . ; } } i ' ' 

Ky. b. STOCKING, a witness produced on behalf of defendant, being 
' ) | ’ { ; ; ’ 
(] ‘ ~ Vi ) c*% rT ; j ; ‘QO rei \\ (epos ~ iti ~ i msWe | if) LT) 

i 

¥ Zs v ,? I i | \f P » | TT} , ’ ’ 

i a? cl - 5S Dl ; PLALLCG( Uy LM _ Lio NS CUULIS My UCcielld- 
a 
Ltt 
| , , , ae ] , » . 
(). 1. Please state your residence and occupation. 


, , : ' } 
A. Washington, LD. ( .- atlornev-at-law and solicitor of patents. 
a } | - ‘% ; ‘ ' ' } atl | 
(). 2. What has been your experience In connection with pate nts, 


° , , a ‘ 
" . ‘ 7aT Ssh « ; ws 
inventions. and Lie mechanle artes: 


A. For the last ten years | have been exclusively employed in 
the business of soliciting U.S. and foreign | nts, making expert 
searches, and rendering written opinions as to the scope, validity, 
and infringement of patents, and for four of said ten years I was a 
member of the examining COPps of the U.S. Patent Office, my duties 


being to examine applications for patents, both as to form and as to 
merits, Lo search for and cite previous pat LILS, p i\Dlications, WCc., as 
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anticipations of inventions claimed in said applications. My ex- 
perience thus gained has involved the knowledge of mechanical con- 
structions and equivalents, the rules of practice, and the decisions 
of the courts and of the Commissioner relating to patents and inven- 
tions. My mechanical experience consists in the practical use of 
machine and hand tools, | having constructed working models and 
machines, the latter being for the manufacture of bags from a roll 
of paper. 
48 Q. 3. Are you familiar with J. M. Gorham’s patent, No. 
223,538, for improvement in wash-boards, dated January 6, 
1880, a certified copy of which is in evidence, and marked Com- 
plainants’ Exhibit “ Wash-Board.” 
A. lam. 
Q. 4. What do you understand figure one of the drawings in said 
patent to illustrate ? 
A. A vertical section of a wash-board with another board, let- 


tered “ C,” represented as being flat against the part lettered “A” of 


the wash-board, commonly known as the branding board or, perhaps, 
more correctly speaking, the face of the board. I observe within 
the plane of the part C. which Is ealled the protector, two dotted 
circles, which, from the description of Iigs. 2 and 3 of the drawings, 
I understand to represent a pivot; the curved dotted lines extend- 
ing from the lower end of the protector upwardly to the parallel 
dotted lines marked “ C” indicate that the part C—that is, the pro- 
tector—may be swung, turned, or folded upwardly so as to stand at a 
right angle to the part A, but this is impossible, because, as the lower 
end is moved to the right and upward, that position of the upper 
end above the pivot must move to the left and downward. This, 
however, is impossible, as the solid face or part A prevents such a 
movement of the upper portion of the protector. I therefore con- 
clude that Fig. 1 illustrates an inoperative Cevice. 

Q. 5. What do you understand figure 2 to illustrate ? 

A. Another inoperative device, because the spring C 1 is mounted 
snugly upon a rod, shown In cross-section, the centre of said spring— 
that is, the axial line of said rod—being located a distance from the 
inner end of the protector “C,” and the upper surface of said pro- 
tector is shown as in close contact with the under surface of the cap 
piece or Crowll plece of the board, while the under surface of the 
protector is in close contact with the upper surface of the spring at 
a point in a vertical line passing through the axis of the rod. The 
curved dotted line indicates that the outer end of the protector may 
be moved downward 7 and to the left, so that the protector shall 
lay flat against the part lettered A, as shown by the parallel lines 
marked C. ‘This Is im possible, because the inner end of the pro- 
tector must move upwardly and to the right, but is prevented from 
doing so by the cap piece. 

Furthermore, if the outer end of the protector could be moved in 
the path of the curved dotted line it, the protector, could not OCCUPY 
the position indicated by the parallel dotted lines marked “ C,” be- 
cause, after being so moved, the spring C 1 and the rod shown in 
section would be between the part A and the protector, and therefore 


“> 


Om 


ot 


— 
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the portion of the protector near the spring would project above 
the frame-work of the board. I have constructed a model in ac- 
cordance with that figure of the drawing and offer the same in evi- 
dence to prove my assertion that Fig. 2 of the drawing represents 
an inoperative construction. 


The model referred to offered in evidence and marked Defendant’s 
Exhibit A. | 

The complainants’ “ wash-board ” offered in evidence and marked 
Detendant’s Exhibit B. 
(). 6. Is the model A made exactly in ace rdance with Fig. 2? 

The model is made just as exactly in proportion and relative 
position of the parts as shown in Fig. 2 as it was and is possible 

for me to make it 
49) Q. 7. What do you understand the invention of Mr. Gor- 
ham to be, and what its object as stated in said patent t 

A. Any wash-board protector constructed to bend or yield to press- 
ure and to return to position when said pressure is removed. ‘The 
protector is to shield the person of the washer from splashing water 
or suds. 

(). S. What construction do you understand to be ackowledged 
by him in said patent to have been us ry previous to his invention? 

A. Protectors broadly, -protectors rigidly secured to a wash-board, 
and protectors attached to the wash-board frame by a Joint or pivot 
| capable of a swinging movement. 
Q. 9. Do you consider that the preliminary description of fi 
be COrre cl 4 


ures 
l and 3 to 

A. Ido not. Figure 1 is described as illustrating a wash-board 
and its protector made according to Gorham’s invention. ‘The pro- 
tector shown in Figure land lettered “C” is not Seanez yt to bend 
or yore to pressure and to return to position when said pressure is 
removed. Fig.3 is described as a front view of the device shown in 
rig. 2. “This is not correct, because the under surface of the pro- 
tector lettered C and the bottoms of the side frame are shown; the 
figure is, more correctly speaking, a front and partial end view of the 
device shown in Fig. 2, said device being represerted as inclined— 
that is, with its up — end tipped back, the parts having the same 
relative position as in Fig. 2. 

(). LO. What do — construe claim 1 to be for, and 1f its subject- 
matter is illustrated in the drawing indicate in which figure ? 


Objected to as incompetent, so far as calling for the witness’ opin- 
ion in a matter of law. 


A. I understand claim 1 to be for the combination with any wash- 
board of any protector which in and of itself is capable of yielding 
to pressure and of returning to position when said pressure is re- 
moved, and I find such a combination illustrated only in one figure 
of the drawing, namely, Fig. 4. 

®. 11. What do you construe claim two to be for; and, if its sub- 
ject-matter is illustrated, please indicate in which figure or figures? 
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Objected to as incompetent, so far as calling for the witness’ opin- 
10 In a matter of law. 


A. I understand claim 2 to be for the combination of three ele- 
ments, namely, a wash-board, a rigid protector, and a spring, the 
said combination being limited in that the spring must be inter- 
posed between the board and the protector ; and | find said col)- 
bination substantially illustrated in but one figure of the drawing, 
namely, Fig. 5. 

Q. 12. Referring to the description, beginning with line 95, how do 
you construe the first sentence thereof? 

A. To mean that a wash-board protector constructed in accordance 
with Gorham’s invention—that is, a protector capable of yielding to 
pressure and of returning to position when said pressure is removed— 
is ulso capable of being packed flat. The word peculiar | do not 
understand in its strict sense, because jointed and pivoted pro- 

tectors are acknowledged in lines from 27 to 30 to have been 
o0 used prior to the date of Gorham’s invention, and because 

unless the protector has the resilient funetion it would not 
be, in the words of the sentence under consideration, “ my wash- 
board.” 

(). 13. How do vou construe the last sentence of the same clause? 

A. To mean that by elastically pivoting the protector below and 
near the crown plece and between the side pl ces of the frame he 
accomplishes the ulleged capability of Hat packing. If the cCOnStLruc- 
tion illustrated by the figures of the drawing mentioned in the sen- 
tence under consideration Is capable ot being packed flat, then the 
object of specifying the location of the protector, In my opinion, 1s 
to insure the final disposition of the protector above the rubbing sur- 
face, lettered 6, when in a position to be packed. If this be the object 
then the protector must not only be elastically pivoted below the Cap 
piece, but also near it. 

@. 14. What do you construe the third claim to be for, and in 
which figure or figures, if any, in the drawing do you find its sub- 
ject-matter illustrated ? 


++ 


Sume objection. 


A. I understand claim three to be for the combination of two ele- 
ments, namely, a wash-board and a protector, the said combination 
being limited, in that said protection must be located and elastically 
pivoted below and near to the crown piece or cap piece, and that 
said protector must be arranged within and limited in length to the 
distance between the side pieces of the wash-board frame. 

@. 15. How do you construe the word “ constructed,” in the third 
claim of said patent ? 

A. As meaning elastically pivoted, as those words are used in 
lines 59 and 60 of the description. 


Q. 16. Regardless of the state of the art at the time of the grant of 


said patent to Gorham, namely, January 6, 1880, do you find 
therein a claim which covers broadly any protector which is capa- 
ble of folding down upon or into the board for packing purposes ¢ 


A. I do not. 


or 2m. - 


JAMES T. SARGENT ET AL., &C., VS. EDWIN K. BURGESS. 49 


17. Do you find described in the Gorham patent or illustrated 
in the drawings thereof a protector capable of being folded flat for 
packing 4 

ms | do not. 

. 18. Do you discover any material difference of construction in 
re “Goth: im wash-board, in evidence in this case as Exhibit B, from 
that shown and described in his patent? 

A. I do. 

(). 19. Please mention the material points wherein the board as 
constructed differs from the construction set forth in the patent, stat- 
ing resulting differences in operation, if there be any. 

A. First. All portions of the protector at its inner end which in 
the patent 225,338 project beyond the pivot have been removed. 
The protector has been increased in width, so that, strictly speaking, 
it is not located between the side pieces of t the frame, but Is extended 
at each side into the said side pieces in the form of and to constitute 


rigid non-elastic pivots. These changes in the protector are 
5] material, because they render it operative so far as its holding 


funetion iseconeerned. The spring lettered “C!” 


rr, in the draw- 
ing, iscolled with a larger internal diameter or bore than that of the 
pivot on which the spring is mounted. This is a material differ- 
ence, in that when mounted on a rod, snugly filling the coils, as 
shown In Fig. 2, the spring 1s; In a measure, r ndey ‘ed inoperative. 
Finally, Ido not find any pivots whatever formed on and asa 
part of the protector illustrated in the patent, while I do find such 
a construction in the exhibit. J consider this change material be- 


cause it Is a change from an elastic pivot to a rigid pivot, resulting 
1) a mate rial change in the operation of the pro tector. 


Counsel for defendant offers in evidence certifir di « Opy of the model 
in the Patent Office, marked Defendant’s Exhibit “C 


(). 20. Please explain the operation of the protector, as illustrated 
by the model marked Defendant’s Exhibit *C.” 

The protector in the model is capable and does, under certain 
conditions, yield to pressue and return to operative position when 
said pressure is removed; this operation results vata a difference in 
proportion of the parts from that shown in the drawing, in that the 
inner end of the protector does not completely fill the space between 
the under surface of the cap piece and the up per surface of the coils 
of the spring “C.” The model also shows matter substantially illus- 
trated in Fig. 3, which is not deseribed in the "patent, namely, that 
the protector is loosely attached to the arms of the spring, which 
project above the rod and against the lower surface of the protector. 
The operation of the protector resulting from the construction just 
described is as follows: When the body of the operator presses 
against the protector, the Upp r edge of said protector moves forward 
and downward, the lower edge of the protector bears against and 
rides up the inner surface of the cap piece, and so long as said lower 
edge remains in contact with said surface of the cap piece; when the 
pressure is removed the protector will return to its normal position ; 
but in case said lower edge of the protector rides above the inner 
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surface of the cap piece the said lower edge and the protector is forced 
by the spring over, above, and upon the upper edge of the cap piece 
and will not return unaided to its normal position. ‘This displace- 
ment of the protector will occur when the operator leans upon the 
same, as in the act of reaching to a distant part of a wash-tub to get 
articles to bring them to the board in order to wash them. 

The same displacement of the protector will occur in its return 
from a flat position for packing purposes to its normal posittom for 
protecting purposes, because the inner edge of the protector is un- 
confined and carried by a quick action of the spring or springs 
above, over, and beyond the Cap piece. This displacement of the 
protector is wholly avoided by changing the construction from that 
illustrated and described in the patent to that of Defendant’s Ex- 
hibit b. The protector in the patent does not of itself fold, whereas, 
in Defendant’s Exhibit B, the protector itself does fold, an advantage 
attached to the construction illustrated by the model, Defendant's 
Exhibit C, which is sacrificed by the construction of the Gorham 
board, as illustrated in Defendant’s Exhibit B. That advantage is 
this: In riding up and down the inner surface of the cap piece a 
practically water-tight joint is maintained between the protector and 

the cap piece, whereas in the board as put upon the mar- 
o2 ket, Defendant’s Exhibit b, the slightest yielding or folding 

of the protector opens an escape for the suds to pass through 
and to come in contact with the clothes of the operator as his or her 
body bears against the protector. The escape for the suds occurs 
between the inner edge of the protector and the under surface of the 
cap piece, 

().21. In your opinion, as a mechanical expert, would it effect the 
operation of a coiled spring having projecting arms to mount it 
snugly upon a rod, as shown in Figure 2? 

A. It would. The terminal coil of the spring, when the arms are 
compressed, would bind upon the arms and neutralize the resiliency 
of the intermediate coils. 


~~ -_ ~~ — = 


Defendant’s counsel offers in evidence patent No. 290,000, dated 
March 258, 1882, granted to C. H. Williams, and the same is marked 
Defendant’s Exhibit “ D.” 


a 
Charles H. Williams for a wash-board ? 

A. Iam. 

Q. 23. What do you understand from said patent to: be the object 
of the invention ? 

A. To provide a broad, rigid, unyielding service, of easy contour, 
as a support or rest for the body of the operator and a protecuon 
from a splashing of the suds against said body. 

Q. 24. What do you understand to be its construction and opera- 
tion ? 

A. The ordinary cap piece of the board has a rounded exterior 
surface, its inner surface performing the usual function of all cap- 
pieces, that of a protector in addition to strengthening the frame- 
work. Upon the upper edge of the cap piece is mounted a supple- 
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mentary protector, there being a tongue and groove joint, which 
locks the two parts rigidly together; from the ends of the supple- 
mental protector are extended rigid arms, which are slotted and 
connected to the side pieces of the frame by means of a pin passing 
through the slot in each arm. 
The operation is as fgllows: Only when the supplemental protector 
is mounted upon the upper edge of the cap piece does it act as a pro- 
tector. by bodily removing the protector from the Cap piece if nay 
be placed between the side pleces of the frame and standing edge- 
wise therein by the following steps: First, in drawing the protector 
slightly backward ; second, raising the same slightly ; third, advane- 
Ing it to the front, and, fourth, dropping it and placing it edgewise 
within the frame-work ; in which position it is adopted for packing, 
or is rendered inoperative, so that the board can be used without 
the supplemental protector if desired. 
(). 25. In your opinion, as a mechanical expert, are there mate- 
rial differences’ in construction, operation, and advantages in the 
Williams wash-board over those of the Gorham patent ” and, if so, 
specify them. 
A. There are material differences in construction, operation, and 
advantages : 
l‘irst. The Williams protector is not yielding; it is rigid. 
Second, It is not resilient; it is ineapable of returning to an op- 
erative position as a protector from a position within the frame of 
the wash-board. 
Third. It is nota pivoted or foldable prot ctor. it occupies a sub- 
stantially vertical position when acting as a protector, and is not 
folded to a flat position when not acting as a protector. 
Oo fourth. lt has ho pivots. The arimis which ure secured LO 

the end of the protector are not the equivalent of pivots 
formed on the protector itself, because the result produced by such 
arms 1s one of two things : the protector would necessarily bi swung 
or carried by said arms over and down upon the rubbing surface of 
the board; or, the slots in the arms, providing longitudinal move- 
ment of the protector bodily, will direct 1t within the frame-work, 
and said arms will maintain it therein in an edgewise position 

lifth. The protector is not elastically pivoted. 

Sixth. The arms riding the pins are not the equivalent of pivots, 
because they are not essential to tae maintenance of the protector In 
an operative position. ‘This result would follow by discarding the 
pins and slots, thereby allowing the arms to rest at their ends upon 
the inner surface of the face or branding board. 

Seventh. The protector in the Williams board is not located below 
the cap piece, but upon the cap piece, nor between the side frames, 
but above them. When located between the side frames it 1s not a 
protector. 

Eighth. The Williams protector is not constructed to fold down 
into nor upon the wash-board frame. 


The advantages resulting from the changes in construction spect- 
hed are— 
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First. A rigid, firm, unyielding support for the body of the oper- 
ator is provided. 

Second. A practically water-tight joint between the cap piece and 
the protector 1s provided. 

Third. The protector may be dispensed with by placing 1t within 
the frame. 

Fourth. When placed within the frame it leaves the major part 
of the receptacle above the rubbing surface unoccupied for the re- 
ception of soap. - 

Fifth. There are no springs, the resiliency or life of which would 
be destroyed by long-continued compression when the protector 1s 
held in a flat position for packing, as would be the case quite often 
in the trade, especially when he ivy stocks of wash-boards are Car- 
ried for long times by wholesale dealers, the effect of such long-con- 
tinued compression of the springs being to so impair their resiliency 
that they fail LO bring the protector LO an Op rative position, 

By discarding springs Williams avoids this defect. 

Q. 26. Specify the material differences of construction set forth in 
the third claim of the Gorham patent and that of Williams’ patent. 

A. First. The Williams protector is not located below the crown 
piece, but upon it. 

Second. The Williams protecto! 1s hot located between the sic 
pieces of the wash-board Irame. 

Third. Nor ts it—that is, the protector—constructed to fold down 
into or upon said wash-board even with or below the general plan: 
of said wash-board frame. ~o 

Fourth. When placed within the frame Williams’ protector pro- 
jects above the frame. 

Adjourned to meet Wednesday, February 25th, 1885, at 10.80 
o'clock a. m. 

54 WEDNESDAY, February 25th, 1885. 
Met, pursuant to adjournment, at 10.50 o'clock a. m. 

Present: Same counsel as before. 

Q. 27. What, asa mechanical expert, do you understand by the 
word “ folded,” in the eighty-seventh line of the description in the 
Williams patent? 

A. Shifted, as in line forty-three, or closed, as in line forty-six, as 
those words are therein used. Asa mechanical Expert, do hot 
find any construction of the protector, the piece marked I" Ih) the 
drawing, which renders it capable of being folded. The arms, 

Oita 


marked EK, to which the protector is rigidly secured, are slotted, and 
a pin, screw, or simple headless nail, as stated in the description, is 
passed into said slot, and in the first step or act required to shift 
the protector from thie Cap plec to a position within the board, as 
shown in hig. 2, the sald pin, screw, OTF ND ull, lett red 1), actS as a 
stop, the end of the slot coming in contact therewith, as stated in 
lines fifty-one, fifty-two, and fifty-three of the description. 

In other words, the pin, screw, or nail instead of acting as a pivot 
acts 1n connection with the slotted arms to limit the backward 
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movement given to the protector in the operation of removing it 
from the cap piece and in the operation of placing it thereon. If 
the protector Was pivoted or reseed the function of folding it 
would necessarily occupy a position after being folded which would 
be substantially ata right angle to the position which it occupies be- 
fore being fol led. When shifted the protector I stands edgewise ; 
it therefore follows that the slotted arms are not the equivalent con- 
struction of a pivotal connection of the protector with the wash- 
board frame, whether said pivotal construction be elastic or not. 

As a mechanical expert, | judge the object of using simple head- 
less nails in the slots of the arms I would be to facilitate the abso- 
lute separation of the arms and the protector from the wash-board 
by springing the lower end of one of the arms inwardly—that is, 
sidewise—to free it from its pin, when the opposite arm could be 
drawn from its pin, an operation which is prevented by the heads 
of screws d. 

Q. 28. Have you a knowledge of the state of the art previous to 
the granting of the Gorham patent 

A. have. 

(). 29. What is the first instance, within your knowledge, of a 
foldable protector combined with a was 


| 
4 ei 
A. Patent of barnes, No. S161, June Lvth, LSol. 


Counsel for defendant offers in evidence ' barnes 
pate nt, Lage the same is marked Defendant’s Exhibit “ BE.’ and a 
alt uphi icate of the mod I. and the same 1s marked Defendant’s hx- 


hibit * oF 


— 
~ 
od 
_ 
ee 
a 
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(). 50. Deseribe the construction and operation of the Barnes 
patent, Detendant’s Exhibits “ E and F.” 
A. I have compared this moc I Defend ints Exhibit - - with 


the original model filed in the Patent Ofhee as a parr of the appli- 
cation on which the Barnes patent, Exhibit “ Was granted, and 
| find Exhibit “FF” an exact duplicate in Any ‘oportion, manner 


model 


: ag : . , 
of joints and connections, and material of said « rigin 7 

’ ’ 1 + er Lh fev ‘ | ve hye 

nnd that Barnes connects to an ordinary tuo wash-hoard what 


he calls an “ upper part,” consisting of a part lettered B in 
55 his drawing, which is equivalent of the ordinary bran —_ 
board, a part which is the equivalent of the usual cap piece, 
and these parts are secured to or provided with arms or pi Ble 


y ? : . . ais ‘ ‘ ‘ 4 | weiniil >. ¥F ‘* : 
lettered \, which are pivotally Connecred LO tne OUuLler slides or the 
‘ " ’ - , . a | . i}, , ; i itil + c 
Sige pleces O1 the wash board, whereby LUC Wasii-vOard IS CApPadvie O| 
its rubbing surface lettered A in Fig. 1, or 


being reversed to bring o O 
iis opposite and smoother rubbing surface, lettered A in Fig. 2, into 


4 | ; ] ] ’ . , 1] - -* j j 
Position ior use. baking Lue Wash-board and its pivotally attached 
upper part, illustrated 1 lig. 2,and bodily reversing the entire 


~ 

apparatus, we will then have the rougher rubbing surface on the 
upper side of the board, and the part B resting upon the upper end 
of the rubbing surface and the usual cap pi ibove it, so that the 


upper part acts us ui protector LO prevent the Sul Is Irom coming if} 


contact with the operator, this protector — being pivoted to the 


side pieces of the frame by means of the extension or arms C is 
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sapable of being swung and carried by said arms over, below, and 
against the opposite side of the wash-board proper, and to there 
OCCUPY a position ln a Common plane with the wash-board, so as to 
occupy a minimum of space and of being capable of being packed 
flat. consider the mounting or connection of the Barnes protector 
and of the Williams protector as similar to each other, except that 
Williams employs slots—that is, that the protector itself in both 
instances does not fold, but is swung from one position to another 

Q. 31. Whatis the next instance witain your knowledge of a fold- 
able protector ? : 

A. Patent of Epeneter and Grahl, No. 127,525, dated May 28th, 
1872. 

Counsel for defendant offers in evidence certified copy of said 
patents, and the same is marked Defendant’s Exhibit “ G,” and also 
a certified copy or duplicate of the model filed with the application 
for said patent in the Patent Office, and the same is marked Defend- 
ant’s Exhibit “ H.’ 


mee 


(. 52. Please describe the construction and operation of the Epe- 
neter and Grahl patent, Defendant’s Exhibits “ G and H.” 

A. I find in construction an ordinary wash-board frame having 
a rubbing surface of bristles, and above the rubbing surface, below 
the cap piece and between the side pieces of the frame, a foldable 
protector, consisting of a board pivotally mounted on the side pieces, 
and a flexible oil-cloth apron attached to the foldable prot rd and 
provided with hooks for the eonnection of its upper end with the 
clothes of the Operator, said flexible apron being not essential, and 
to be omitted if desired, as stated in the description of the patent, 
The operation is as follows: As set forth in the patent soap is rubbed 
on the brushes instead of on the clothes: otherwise, the wash-board 
proper operates as usual. I find no description or illustration which 
discloses the fact that the protector lettered D is foldable; this faet 
[ ascertain from the model as it is supported below the cap pieces 
and {between the side frame of the wash-board on pivots, and is 
actually capable of folding down until a portion of the protector 
comes upon the frame-work. The location of the protector is sub- 
stantially the same as that indicated in Figs. 2 and 3 of the Gorham 
patent, and substanti: illy the same as the location specified in the 
third claim of said patent. 

(). 53. In what respect is the construction limited in said patent ? 

A. In respect to the distance or extent to which the protector let- 

tered D is foldable. Though not perhaps essential, the flex- 
56 ible portion of the protector lettered E is capable of folding 
into and below the frame-work of the board. The protector 

lettered D, being wider above the frame-work than at that por- 
tion that is above the upper end of the frame-work, is prevented 
from folding completely within the framework. In order r to accom- 
plish this the protector would be required to be made of a uniform 
width agreeing with its width at its lower part. 

Q. 34. As an expert do you think such a change in construction 


=> 


'» 


=> 
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as you have suggested would be material to adapt the protector of 
this patent to fold in either direction flat for packing purposes ? 

A. ‘The change suggested is simple—a change of dimension; the 
result produced by the change is one of degree only and, therefore, 
said change is immaterial. 

(). 55. How would the protector lie flat upon the board? 

A. By changing tlte dimension to simply remove the portions 
which now project above and over the side pieces and the height of 
the board, so that when turned upwards towards the cap plece the 
protector would not come in contact with said cap piece; the board 
would lay flat and in a common plane with the rubbing surface. 
If the well-known corrugated zine or wooden rubbing surface was 
substituted for that of bristles shown, the protector by the same 
changes would be capable of laying flat upon the board. In the 
latter case the dimension as to height need not be changed. 

(). 56. What is the next instance of a foldable protector ? 

A. The patent of J. A. Cole, No. 146,433, January 13th, 1874. 


Counsel for defendant offers in evidence a certified copy of said 
, . » * . " “ys * rT ** . 
patent and the same is marked Defendant's Exhibit “IT,” and also a 
model accompanying the application for said patent in the Patent 
Oftice. marked Defendant’s Exhibit “ K.” 


(). 57. Have you compared the model, Defendant’s: Exhibit “ Kk, 
with the original in the Patent Office, and how do they corre spond? 

A. I have compared Exhibit “Kk” with the original model and 
find the exhibit an exact duplicate in size, material, manner of joints, 
and of connections and in operation. 

(). 38. Describe the construction and operation of the wash-board 
and protector as disclosed in the Cole patent, Defendant’s Exhibits 
‘Tand Kk.” 

A. I find a corrugated metal rubbing surface mounted in side 
pieces, which are ext nded above and below the same to form legs 
so that the board nay be used either end Up. | also find a Cap piece 
and branding board mounted on arms which are pivoted inside of 
and between the side frames so as to be capable of being swung from 
“an operative position at one end of the board to a like position at 
the opposite end ol the board. ‘The branding board and Cap plece 
in this wash-board, as in the usual form, serve the function of a pro- 
tector. The object of the particular construction which I have de- 
scribed is to so construct and arrange the cap piece and branding 
board as to adapt it, these paris being named in the patent a “ pivoted 
head,” LO be folded between the legs at either end of the board to 
occupy little space when it is required to pack the same for trans- 
portation or other purposes. The part lettered 2 in the drawing I 
call the branding board. The part lettered 3 I call the Cup piece. 

(). 39. What do they constitute ? 
57 A. These parts constitute the protector and prevent con- 
tact of the suds with the clothing of the operator. In other 
words, I find in this patent a protector pivotally connected with the 
wash-board and capable of being packed flat, and in substantially 
the same plane with the wash-board. 
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Q. 40. What is the next instance of a folding protector ? 
A. The patent to Anne Frike, No. 150,315, dated April 28th, 
L874. 


Counsel for defendant offer in evidence a certified copy of the said 
patent, and the same is marked Defendant’s Exhibit “ L,” and also 
a certified copy of the model uecompanying the application for said 
patent in the Patent Office, and the same is marked Defendant's 
Exhibit “ M.” 


Q. 41. Describe the construction and operation of the wash-board 
and protector in the Frike patent, Defendant’s Exhibits “ L and M.” 

A. This patent shows a wash-board with a rubbing surface on op- 
posite sides thereof and between the usual side frames or pieces, the 
rubbing surfaces being indicated in the drawing by the letters B 
D and the side pieces being lettered EK. Above the rubbing sur- 
faces and between the side pieces and pivotally mounted therein is 
a part, I’, sarmounted by boards H. 

The object of the invention is stated to be to provide a double 
wash-board, either side of which mav be used with equal comfort. 
Among the advantages mentioned in the description is that a broad 
surface is presented to support the body of the operator, and his or 
her clothes are protected from being dampened or soiled. 

The operation isas follows: When in use the body of the operator 
rests against the boards H, they being in about the position indi- 
cated in Fig. 2 of the drawing, the board therefore serving in this 
respect as a support as well as the like function of an ordinary cap 
piece. One surface of the pivoted part IF is at an angle to the plane 
of the rubbing surface and acts as a protector to prevent the splash- 
ing of the suds over the upper end of the rubbing surface and 
against the clothes of the operator, the same function being per- 
formed also by the projecting part of the board H adjacent to said 
surface of the part I’, so that the part F alone or it in connection 
with the board H are in function, operation, and construction a 
protector located below the Cap plece, or its equivalent, and between 
the side pieces of the frame-work of the board, and by reason of the 
part I’ being pivoted, the protector—that is, the surface of the part 
I’, above specified—is capable of being folded on its pivots, lettered 
ain the drawing, down into, even with, or below the general plane 
of the wash-board frame, as stated in the third claim of the Gror- 
ham patent, and that part of the board H which supplements the 
protecting function of the part F is also capable of being swung 
down upon said wash-board frame. 

| have described the operation and function of the parts with 
relation to one of the rubbing surfaces, their operation and functions 
being exactly the same with relation to the other rubbing surface. 

Q. 42. Do you find in the Frike and in the Cole patents a pro- 
tector located below the cap piece and between the side frames of 
of the board, which protector is capable of folding down upon or 
within the board for packing purposes? 

A. I find in the Frike patent a protector capable of being folded 
down into the frame-work, carrying a part which is capable 
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58 of being swung down upon the frame-work. The protector, 

which is capable of being folded as above stated, is the part 
lettered F'; the protector which swings is the part lettered H. In 
the Cole prarte Ht, the protector, consisting of the branding board 2 
and cap piece 3, Is capable of swinging into a common plane with 
the wash-board for packing purposes. The folding and swinging 
operations of the two ‘parts or suriaces which ¢ stitute the entire 
protector in the Frike patent, when folded and swung down into 
and upon the frame-work of the board cu pts the same to be packed 
flatly WILT others, the levs or bottom 1) tio n of the Sli le pleces of 


rt 
la 


the next board In the package of several boards .P F Ace ad iwainst 
the protecting surface of the board 5S ash;tle the Hider Gemmaeieaaie 
said second Wash-board occupies il similar re ls tive position with the 


feet ol legs of the first board. SO that il pack Lore of LWo boards 
any multiple of two boards is compact and substantially rectangulas 
(J. is. In view of the state of the art as given in your previous 


auswers, how do you, as a mechanical expert, understand the third 
claim of the Gorham patent? 

A. lL understand it to be for an alleged combination with any 
wash-board of any protector, such: as, for example, that shown in 
peneter patent and lettered D, or that shown in the Frike patent, 
le ‘Llere d ¥ and located below the toe of the Cap piece ils in said 
l'rike patent, or below the cap piece itself as in said Epeneter patent, 
and between the side pieces of the wash-board frame as in the said 
Epeneter, the said Frike and the Cole patents, the models of which 
being indicated in the record by the =~ H. \l, and ¢ respect- 
ively, and constructed substantially as shown in said Gorham’s 
patent—that is to say, either being a protector made of resilient 
material or mounted upon or attached to a coupler of such material, 
which said coupler is the sole and direct means of connection be- 
tween the board and protector. In other words, Barnes’ Exhibit “ F” 
shows a protector capable of being packed flat. Kpeneters Exhibit 

‘oe shows a protector pivotally located, as specified in said Gorham’s 
third claim. Cole's Exhibit “ Kk” shows substantially Barnes’ con- 
‘LION, but arranged Ins] ide Ol Instead of outsid ol the side pleces 
ie frame-work, while Frike’s Exhibit “M” shows a protector 
lettered IF, located exactly as specified in said third claim and con- 
structed to fold down into, even with, upon, or below the frame-work 
oft thie board 


fe ee ae element, condition, 
leature of constructio and f ction Spe eihed in the third claim of 
Gorham s patent. eds i the state of the art, I un- 
derstand the third claim of the Gorham patent to be for the combi- 
nation with a wash-board of an sleatically pivoted pretueiee leented 


below the cap piece and between the side pieces of the frame-work 


‘ 
of the board. 


Counsel for defendant offers in evidence the patent of W. N. 
Stevens. No. 222.846. dated December 23d. 1879. and the same 1s 
marked Defendant’s Exhibit “ N.” 


Q. 44. What, then, in view of the state of the art, is the limitation 


\s— es " 
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which you, as a mechanical expert, would put upon the broad state- 
ment contained in Gorham’s third claim ? 
A. In view of the patents and exhibits mentioned in my 
59 previous answers and in view of Exhibit “N,” which shows 
a protector consisting of a wire frame having an apron, said 
frame being adapted to be attached to a wash-tub for the purpose of 
protecting the washer, said frame, when in operative position, being 
arranged at the Upper end of and above the wash-board, serves, In 
the words of the description, “as a rest against which the operator 
may rest his or her body during the performance of the work ;” and 
said frame, being made of wire, would necessarily vield more or less 
to pressure and return to position when said pressure is removed: 
therefore, as a mechanical expert, and in view of the state of art, I 
am forced to include as a part O] claim three some novel feature, all 
therein specifically named being old, and the only novel feature dis- 
closed in the whole patent to me being what is termed an eiastic 
pivot. [ therefore limit said claim by Including said novel feature 
as it is included in the first and second claims in said patent in 
specific terms. 

@. 45. Do you find the construction set forth in said claim con- 
strued, in view of the state of the art, to be an equivalent of the 
construction in the Williams wash-board, Complainants’ Exhibit 
“ Wash-Board?” 

A. I do not, beeause the constructions differ in fact, operations, 
results produced, and advantages secured; the differences of con- 
struction in fact are as follows: Complainants’ Exhibit “ Wash- 
Board” has a protector which as such is not located below the crown 
plece nor between the side pieces of the frame-work ; it is not vielding; 
it is not elastically pivoted ; 1t is not constructed to fold at all in any 
direction upon or into, even with or below the frame-work. In opera- 
tion, as shown by Exhibit “C,” the protector yields when the opera- 
tor presses against It when using the board, and in yielding its 
inner edge moves along the under surface of the cap piece. W hen 
in use as a protector the Complainants’ Exhibit “ Wash-Board” pro- 
tector has no mevement whatever, either bodily or at an edge thereof, 
along the cap piece, as in Exhibit “ C.” 

In Exhibit “C” the protector may be swung down within the 
frame-work of the board by compressing the arms of the springs to 
the ends of which the protector is loosely connected, so that instead 
of folding down, which the protector would do were it pivoted at its 
lower or inner edge to the frame-work, if the protector as it is swung 
down advances or is moved bodily downward and away from the 
cap plece—an operation which would be impossible were it and simply 
and strictly a folded protector. 

In my opinion as a mechanical expert, the object of having the 
protector, in the words of the description, “elastically pivoted m is LO 
insure contact of ‘the inner edge of the protector with the under 
surface ol the Cap plece to prevent the eSCa pe of suds betwe Cl) these 
parts. The advantages of Complainants’ Exhibit “ Wash-Board ” 
over a wash-board constructed in accordance with the claim under 
consideration are as follows: No springs are employed; a rigid sup- 
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port is provided; the function of the protector as such is in no man- 
ner affected by an arrangement of the protector in a position for 
packing purposes, no matter how long that arrangement is con- 
tinued, the same protector being capable of being thrown out of use 
if desired without materially obstructing the soap pocket of the 
board proper; and, fivally, the cost of manufacture, in my opinion, 
is materially less than that of Exhibit “C.” 

Counsel for defendant offers in evidence certified copy of 
60 the file wrapper and contents in the grant of the Gorham 

patent, and the same is marked Defendants’ Exhibit “O.” 

(). 46. Have you any further facts than those stated in your pre- 
vious answers which corroborate your statement to the effect that 
Gorham’s patent has no claim covering any protector which is 
capable of being folded flat for packing purposes ? 

A. I have,as I find that he originally claimed broadly such pro- 
tectors to be of bis invention. In his application, as originally filed, 
le made the following statement: “ My invention relates to wash- 
boards, and more particularly to wash-board frames, and it consists 
broadly, in the combinations with a wash-board frame of any con- 
construction, of a swinging, turning, or movable, or yielding pro- 
tector for preventing water and suds from splashing upon the 
operator. C isa movable or yielding plate or protector pivoted, 
journaled, hinged, or in any manner movably attached to the frame 
A, or to any suitable part of the wash-board whatever.” In his 
original third claim he specifies the combination with a wash-board 
of a prote ctor adapted LO swing upon sald wash-board. Before said 
application was acted upon by the office he introduced, by amend- 
ment, December 16th, 1878, the following additional claim: “ Fourth, 


* 


a wash-board provided with a splash plate or protector, C, or its 
equivalent, said plate or protector adapted without detachment from 
the wash-board to which it is fixed to be moved, turned, or folded 
out of its normally operative position, for purpose of economy of 
space in packing and shipment, substantially as shown.” 

All of the claims were rejected on the Epeneter patent, De- 
fendant’s Exhibit “G,” and the Frike patent, Defendant's Exhibit 
ash hg 

Subsequently, by amendments B, C, D, December 50th, 1878, he 
submitted, among other claims, the following: “ First, the combina- 
tion with a wash-board of a protector loosely secured thereto, the 
same being constructed and adapted so that when not !n use it may 
be folded parallel against the wash-board, substantially as set forth,” 
and oth r claims of like Import, which were Dv the ofhiee again re- 
} cted on the le peneter patent, Defendant’s Exhibit “ G.” 

Gorham erased his original specification and substituted a new 
one with new claims, one of which was as follows: “ Two, the com- 
bination with a wash-board of a protector loos ly or movably secured 
thereto, the same being so constructed that when not in use it may 
be folded bodily against the wash-board, substantially as shown.” 
And other claims of like import were also made in the same amend- 
ment, namely, of January 8th, 1879, the claim above quoted was 
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rejected in office letter of January 14th, 1879, on the Epeneter 
patent. The entire specification and claims were again cancelled 
by amendment I*, March 17th, 1879, and these again cancelled by 
amendment G of April 16th, 1879, and this cancelled again by 
amendment H, July 17th, 1879, which consisted of substantially 
the description of the patent as grant d. 

The third claim appears to have been rejected by the examiner 
in office letter of July 22d, 1879, on the Kpeneter patent, Defend- 
ant’s Exhibit “G,” and in office letter of September Sth, 1879, the 
first and third claims (the latter being the third claim) of the patent 
were again and finally rejected on the references theretofore cited, 
and in office letter of October 29, 1879, the Barnes patent, Defend- 
ant’s Exhibit “ E,” was eited as an additional reference against the 
first claim, which was, by amendment I, December 13th, 1879, 

amended to read as in the patent, 
6] From this record of the application in the Patent Office | 

find that Gorham relinquished all claim for a protector “ piv- 
oted, journaled, hinged, or 1n any manner movably attached to the 
fraine, or to any suitable part of the wash-board whatever,” and ac- 
cepted of a claim containing limitations as to thi location and the 
construction of his wash-board and protector, and therefore I under- 
stand these limitations to be absolutely material in the matter of 
constructing a wash-board and prote etor 1n accordance with the third 
claim of the Gorham patent. 


+ | 


Adjourned to meet Thursday, February 26th, 1885, at 10.30 
o'clock a. m. 

THuRSDAY, February 26th, 1885. 

Met, pursuant to adjournment, at 10.50 o’clock a. m. 

Present: Same counsel as before. 

Q. 47. Do you,asa mechanical expert, consider the limitations 
of claim 3 in the Gorham patent of material importance ? 

A. l do. If requested to construct a wash-board and prot ctor 1n 
accordance with said claim and in accordance with the said patent, 
No. 223,338, | should construct the protector of uniform width, and 
just wide enough to reach from the inner surfaces of one of the side 
pieces of the frame-work to the other, and of such length or dimen- 
sion from its inner to its outer edge as would be less than the dis- 
tance from the under surface of the Cap plece to the partition or 
cross-bar at the upper end of the rubbing surface. Such protector 
I would, in following the direction in the claim, construct substan- 
tially as shown in the word of the claim—* fold ” down into or upon 
the wash-board frame. In referring to the description and drawing, 
especially Migs, 2 and 3 of the latter to learn what that construce- 
tion would be, [ would elastically pivot said protector in one or two 
ways—by a spring coupler, C', Fig. 5, which must, in order to pre- 
vent the escape of suds between the board A and the lower edge of 
the protector, be in sheet-like form and extended from one side piece 
of the frame to the other, or by mounting the protector on the arms 
of coiled springs which are mounted upon a rod, the ends of which 
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are seated in the side pieces of the frame, the said coiled springs 
having other arms which bear upon the board A. 

In the case of using a spring coupler, as just described, I would be 
following thedirectionsof the patent as | understand them, but in my 
opinion such a construction would not be practically capable of being 
folded down into or upon the wash-board, and also capable of re- 
turning to a position at a right angle to the board by reason of the 
resiliency of the coupler, and in the case of the use of the coiled 
springs, as above stated, | should be COLI lled to arrange the pro- 
tector, the rod, and the springs at a greater distance below the cap 
piece than that shown in the drawing. 

I should thus strictly follow the course above stated lest I should 
construct a board and protector which would be substantially sueh 
as isshown in the Frike patent or in the Epeneter patent, Defendant's 
Kxhibits “ L” and “G,” respectively. 

Counsel for defendant offers in evidence an agreed copy of the 
patent granted to J. M. Gorham, No. 285,254, dated September 18th, 
1885, and the same is marked Defendant's Exhibit “ P.” 

(. 48. Do you, asa mechanical expert, find in any of the 

62 exhibits, patents, or models any disclosure of the construc- 

tion of the protector and board as illustrated in Defendant’s 
Exhibit “ D.” 

A. I find the exact construction of the protector in Exhibit “ B” 
in the Gorham patent, Defendant’s Exhibit “ P,” and I fail to find 
the construction of said protector in any other of said defendant’s 
exhibits, and I| also fail to find the construction of said protector in 
Gorham ’s patent, No. 223,538. In the Gorham patent, Defendant's 
Exhibit “P,” I find the protector of Defendant’s Exhibit “ B” let- 
tered C in the drawing, having trunnions or pivots, lettered ¢, which 
project beyond the sides of the projector so as to ve capable of being 
journaled or mounted within the side pieces of the frame. About 
these pivots hid coiled springs, one end of w hich, lettered e'. bears 
against the protector or is connected therewith, the other end of which 
spring is connected with or bears against, 1n the Defendant’s Exhibit 
. B.” the frame-work, il part of which is fixed in re lation to the pro- 
tector, while in the patent, Defendant's Exhibit “ P,” said end of said 
spring bears against a holding strip lettered c', which is fixed with 
relation to the protector. 

The patent discloses certain devices and constructions whereby 
the strip c' is removably secured to the wash-board: this | consider 
unessential,so far as the question which | am answering is concerned. 
In other words, I find in all substantial features of construction and 
operation the protector of Defendant's Exhibit “ B” in the patent 
granted to Gorham in 1883, Defendant’s Exhibit “ P.” 

(). 49. Is the operation of the wash-board atfected by the presence 
or absence of the protector t 

A. In my opinion, the operation of the wash-board, as such, the 
performance of all its functions as a wash-board, and the result pro- 
duced by its use as a wash-board, are not In the least affected by the 
presence or absence of any protector. 
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I am not aware of any legitimate effective mechanical co-opera- 
tion existing between the protector, as such, and the wash-board, as 
such. I readily concede that a different article is produced by pro- 
viding a wash-board with a protector, but | do not understand that 
the provision or the lack of provision of a protector affects the opera- 
tion of the wash-board as such. 


Cross-examination by J. SNowDEN BELL, Esq., of counsel for 
complainants : 

X Q. 50. Have vou received a technical education or undergone 
a practical experience in any branch of the mechanical arts; and, 
if yea, what was the nature and extent thereof ? 

A. | have taken no technical mechanical! course hig Instruction. 
My practical experience includes the use, personal! of hand tools 
for working in wood and in metal and the use of similar machin 
tools, such as lathes, planers, drills, &e. ‘The extent at a . 
ence covers a period of twenty years, with an Intermission of a 
period of from three to five years, when I was in the military service 
and when I was attending law school at Albany, New York, and 
otherwise engaged. 

The time devoted within the above period to mechanical pursuits 
has been entirely during leisure hot urs and whe nm not engaged in) my 


} CNX Perl- 


regular profession—that is to say, my mechanical experience ts that 

of an amateur and has resulted in the construction of practical 
working models and machinery. 

63 X Q 51. The experience referred to in your last answer 


does not, then, include apprenticeship to any mechanic art nor 
business employment as a practical or operative mechanic? Is this 
the fact? 

The experience given includes the process of learning the use 
yf tools, but not as an apprentice as understood in the trade, nor 
have I ever been a regular mechanical employe as understood in 
the trade. 

X Q. 52. Are you possessed of any special knowledge or peculiar 
skill or ability in the construction of wash-boards; and, if yea, how 
was the same acquired ? 

A. As I understand the question, the word “ peculiar,” as is under- 
stood by me, means skill possessed by me and by none others. Such 
skill I do not possess. I have marked special, natural, and acquired 
mechanical skill and experience which enables me to very quickly 
perceive and understand the construction and oper ition of articles, 
mechanical devices, and machines in very many arts, including 
what I consider an exceedingly simple art, namely, that of the con- 
struction and operation of wash-boards. 

X Q. 53. As you seemingly misapprehend my last question I re- 
peat it, arrgae tuting the word “special” for “ peculiar “and supple- 
menting it by the expla nation that the knowledge, skill, or ability 
inquired about is limited to the construction of ata dol and t 
such as may have been derived from a practical knowledge Or @CX- 
perience in that art | 

A. I now understand the question to be, “ Are you possessed of 
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any special knowledge or special skill or ability in the construction 
of wash-boards; and, if yea, how was the same acquired?” I an- 
swer | am possessed of special knowledge of the construction of 
wash-boards, said knowledge having been acquired by habits of ob- 
servation exercised since boyhood, having at that period seen and 
used wuash-boards, and more recently by anh exp rt special search at 
the United States Patent Office for and the examination of all 
United States and foreign patents on wash-boards. I have also a 
special ability of a mechanical nature to coustruct wash-boards with 
more OFT less skill, said ability having be r) 
eClce in the LlSe oft hand and machine tools 

NX Q. 54. Have you ever had any practical experience as a con- 


as & 


acquire d by my exper- 


structor of wash-boards ; and, if vea, to what extent? 

A. | have never been engaged as a manufacturer of wash-boards. 

X Q. 55. Then, I understand that your knowledge, skill, and 
ie art of wash-board construction is similarly to the re- 
mainder ol your mechanical experience as stated in your answer to 
X Q 52, “that of an amateur?” Am I correct 

A. You are incorrect, as I understand the question. It refers to 


’ 


the art of wash-board construction broadly. and not to the act of 


constructing wash-boards. My knowledge of the art broadly is that 
of an CX pe rt, while my practical mechanical! ability 1s that of an 
amateur rather than as a tradesman. 

X . 56. Does the knowledge of the art of wash-board construc- 


And also SAV 1S LUAT of an expert, extend furthe ritoan to such knowl- 
’ ’ 
i 


tion, Which in your last pre ceding answer you said You possessi d 

edge Of patents ans other documents relating to that subject as you 

may have been able to acquire in the practice of your duties as a 

member of the examining corps ef the United States Patent Office 
and iicitor of patents ? 

6-4 A. It extends f 

different forms of wash-board on the market whenever they 

have been brought LO my attention. 

X (). o7. Can you indicate gcenerally the extent of the observation 
to which you refer or the proportion of your time that you have de- 
voted to 1t ? 

A. l hav devoted ho special time or endeavor Lo observe the dif- 
ferent forms of wash-board on the market, but from a force of habit 
| closely observe new things as they appear on the market, and as 
tthi casually brought Lo see thre Ih}. 

X Q. 58. What, if any, knowledge of the state of the art of wash- 
board construction did you possess at the date of Gorham’s patent, 
No. 223,538, to wit, January 6th, 1880? 


urther, so as to include observation of the 


A. About three months previous to that date | resigned my posi- 
tion as a mem be r of the examining COPPs of the | nited States Patent 
Oflice, which I had held continuously for four vears. In my duties 
as an assistant examiner In the examination of applications for pat- 
ents it very frequently happened that I was obliged to go into the 
several other divisions of the Patent Office from that in which I was 
serving, namely, printing-paper manufactures and book-binding, to 
tind references, and 1 have many times made such searches in the 
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division of laundries, which ineludes the subdivision of wash-boards, 
At such times I became familiar with the state of the art of wash- 
board construction as disclosed in all United States patents granted 
previous to November, 1879, and as disclosed in foreign patents, so 
far as copies of the same were in the possession of the Patent Office. 

[ also had previously to the date mentioned a general knowledge 
of the construction of wash-boards, as | had up to that date seen 
them on the market. 

X Q. 59. Do you consider that Defendant’s Exhibit “C,” model of 
Gorham’s application, illustrates an inoperative device? 

A. Under certain conditions of use, which conditions would occur 
in an ordinary use, said model illustrates an inoperative device. By 
reason of material differences in the proportion and relative position 
of the parts from the same, as shown in the patent. Complainants’ 
Exhibit “Gorham Patent,’ the model illustrates a device which 1s 
operative conditionally—that Is LO Say, SO long as in Use the press- 
ure of the body of the operator or user is limited to such an extent 
as shall not cause the inner edge of the protector to pass out of con- 
tact with the portion of the under surface of the cap piece of the 
board, which is at least the thickness of the inner edge of the pro- 
tector below the upper edge of the cap piece, said protector will by 
the springs be carried back to its normal position when the pressure 
of the body of the operator is removed. 

But if the body of the operator presses the protector forward and 
downward to a greater extent than above specified the inner edge of 
the protector will, when the pressure of the body of the operator is re- 
moved from the protector, either remain in contact with the extreme 
upper portion of the under surface of the cap piece or said inner edge 
of the protector will be forced by the springs On Lop of, over, or 
beyond the upper edge of the cap piece, and thus fail to return to 
operative position. 

The model under consideration illustrates a practically inopera- 

tive device in another respect, namely, that no means or re- 
65 taining device is provided whereby it may be held in a flat 

position for packing purposes. I also consider the model as 
illustrating an inoperative device which, strictly speaking, is not 
capable of folding or constructed to fold. I consider it an essential 
feature of construction in all folding devices that they be confined 
in some manner to a centre of motion at their pivotal point, as a 
door is confined at its pivotal point or hinge line. Taking this view 
of the matter of a folding function, find that when the protector of 
the model, Exhibit ec” & pressed down completely within the 
frame-work of the board its inner edge is carried forward—that 1s, 
downward away from the cap piece. This would not be the case 
were the protector pivoted in line with its inner edge when at a 
right angle to the board, said pivots being mounted in the side 
pieces. Such a pivoting of the protector would destroy the function 
which 1t now possesses of keeping its inner edge in contact with the 
under surface of the cap piece when not excesssively depressed, 
whereby a practically water-tight joint or connection is maintained 
between the protector and the cap piece to prevent the escape of 
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suds against the clothes of the operator, said escape being through 
or between the protector and the cap piece 

I also consider the model illustrative of an inoperative device in 
another respect, namely, that long-continu i col iplete depression of 
the protector within the frame-work will practically destroy the 
resiliency of the springs, so that they will fail to return the protector 
to an operative position, and to maintain its free inner edge in con- 
tact with the cap piece. 


(Answer objected to as not responsive, the question having no 


reference to the Gorham patent, but to the model pure and simple.) 

X Q. 60. Irrespective of its resemblance to or difference from thi 
Gorham patent or any other patent, is it your opinion that the model, 
Defendant's Exhibit “C,” illustrates an inoperative device? 

A. My answer is the same as my preceding answer, except the ref- 
erence therein to Gorham patent. 

X Q. G1. If the question is susceptible of a specific answer, | will 
be glad if you will v1Ve OhHe., OF, if you ure unable LO do So, please SO 
state. 

A. l und rstand this question “as a request ioran answer consist- 
ing of the word yes or no. The model, Exhibit “C,” does not illus- 
trate a device which is wholly, practically, and positively operative 
for its designed purpose. 

X Q.62. You have stated several times, in the course of your answer 
to cross-question 59, that the model, Defendant’s Exhibit “ ©,” illus- 
trates an ” inoperative device.” You have also stated, in the same 
answer, that said model illustrates a device which which Is “*‘ opera- 
tive conditionally.” Am I to understand that an “ inoperative de- 
vice” and a device which is “ operative conditionally ” are, in your 
view, synonymous’? 

A. As | understand the question, if calls for an explanation of 
my stateme nisin re curd to model, Defendant’s Exhibit “C,” that 1t 
illustrates an inoperative device and conditionally an operative de- 
vice. My experience in) patent matters and my\ knowledge of the 


} = : j 
rules and decisions applicable to the same compel me to take the 


position that any device which may by chance operate and that any 
device which, under the usual conditions of a practical use 
Ob thereof, may and p sitively would fail | yp rforim its functions, 


must be held LO be not wholly, practical) and completely 
operative. 

The conditions under which a device constructed in accordance 
with the model, Defendant’s Exhibit “C,”’ would absolutely fail to 
perform its function of returning to operative position are— 

Kirst. When the protector is excessively depre ssi | bv the contact 
therewith of the body ot the Operator Wn the act of reaching for 
clothes in the distant part of a deep wash-tub. ‘This excessive de- 
pression would carry the inner edge of the protector above the cap 
piece, and upon the return of the body of the operator to a work! 
position the protector would fail to return to operative position, but 
would by the springs be foreed over and in contact with the Upper 
edge of the cap piece. 


J—o 


1 
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Second. The excessively long, complete depression of the pro- 
tector within the frame while the boards are packed for storage and 
transportation, as specified in my previous answers, would also ren- 
der the protector positively inoperative. 

Therefore, I consider myself correct in saying that the model, De- 
fendant’s Exhibit “C,” illustrates an inoperative device. 

X Q. 63. You have failed to apprehend the scope of X Q. 62, which 
inquires only as to the equivalency or non-equivalency of two 
phrases employed by you, and has no reference to the application of 
such phrases or either of them to Defendant’s Exhibit “ C” nor any 
other device. Please state whether or not, in your opinion, a device 
which is “ operative conditionally ” is an “ inoperative device.” 

A. In patent law and strictly speaking a device which is opera- 
tive conditionally'is an inoperative device, because its operativeness 
is a matter of chance. 

X Q. 64. Lunderstand from your answer in 20 in chief that model, 
Defendant’s Exhibit “C,” which you sup ial to illustrate a device 
which is “conditionally operative,” and whose operation, as you un- 
derstand it, you have described in said answer, differs only in “pro- 
portions of the parts from that shown in the drawings ” of the Gor- 
ham patent, 223,358; am I correct? 

A. My answer referred to will fail to disclose any supposition on 
my part, and although { mentioned a difference in proportion and 
relative position of the parts of the model, Defendants Exhibit “ C,” 
from the relative position and proportion of certain parts as illus- 
trated in the drawing of Complainants’ Exhibit “Gorham Patent,” 
[ intentionally avoided any statement that said model was in any 
sense a aes se id patent ann 1 ny statement that the construction 
illustrated in the drawing of said patent was conditionally inopera- 
tive. 

| therefore think that the construction put upon my answer to 20 
Is incorrect. 

(Objected to as not responsive.) 


X Q. 65. In what, if in any, particulat ‘other than that of “ propor- 
tion of the parts, ‘: doe “tae construction illustrated in model, Defend- 
ant’s Exhibit “ C,” differ from that illustrated in Figs. 1, 2, and 3 of 
Complainants’ xhil it “ Gorham’s Patent ?” 

A. In several material respects: 

first. In the model I do not find a pivot within the plane of the 
protector and below its upper or inner edge, as clearly indicated in 


Fig. J 


67 Second. In the model there is proportionately twice the dis- 
tance between the cap piece and the springs for the reception 

of the inner edge - the protector that there is in Fig. 2. 
Third. In Fig. f the drawing a construction is indicated which 


permits of the Aan of the protector Hatly against the part A 
of the wash-board. In the model such a disposition of the protector 
is impossible by reason of the manner and means of connecting the 
protector with the board. 

Fourth. In the figures specified in the question, and in all de- 
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scription thereof in the patent, no means or devices or manner of 
attachment of the protector to the spring is found, whereas in the 
model the protector is positively connected to the outer ends of the 
arms of the springs. . 

lifth. ig. 2 indicates by dotted lines that the protector may be 
laid flat against the part A, whereas in the model this is impossible. 

X . 66. Passing for the moment your fourth specification of dif- 
ferences, Is not each and every one ol the others you have named 
simply and solely a result of differences of proportion of parts be- 
tween the model and the drawing? 

A. No; my first point of difference is an absolute change of loca- 
tion of a part, which of itself would render the device inoperative. 
My second point is also a matter of location, in that the protector 
springs and rods are located further away from the cap piece, result- 
Ing In rendering ali inoperative construction in a measure operative. 
My third point of difference involves more than a change of propor- 
tion, namely, a change of location of the pivots from within the 
plane of the protector and below its upper dge LO a position at the 
side of the protector. My fifth point of difference Is not a change of 
proportion, but the impossibility pointed out results from the relative 


location of the parts, namely, the board A, the spring C’, the rod 


shown in section, and the protector C, the spring and rod being 
located bodily between the protector and the board A, when the pro- 
tector is moved parallel with the board. 
X Q. 67. Is the pivot which you supposed to be clearly indicated 
in rig. | marked by any letter of reference ? Lf SO, please specify 
: 


letter or otherwise deseribe the part which you suppose is the 


A. I eonsider the description of this patent defective in that it 
fails bv letter of reference and proper description to describe several 

ez i] ‘ ] , — : } ay f 4h, . ‘ 7 —. 
of the parts illustrated, among which is the pivot of the protector as 


shown in Fig. 1. Reasoning from analogy, | take the part C* in 


) : = ] ] tos ; ss i's ) is 
vs. 2 ind 3 and the rod shown in front ele min fic. 6 and In 
‘ ee é ] . — a . + | I 
section In ig. Z to bea sufficient warrant for reading the two dotted 
| ’ 7} ' ’ . j P ‘ — | 
circles substantially in the place of the prote r C and to be the 
e 


pivot thereof, as shown In Fig. 1. 
X XY. is Do vou not think tliat if would perl +f 
skilled mechanic, who examined the drawings with a view to inform 


| ' ‘ : : " > oes »? ‘ zz ee e> 8 So ore + Aw ~ rir. 
bmIsell as to tiie eonstruction, and not ior purposes OL adVerse CI 


icism, that Lilt two dotted circles to which YOU biky\ ' referred repre- 
sent the epd of one of the springs, and that by an obvious error of 
| } } } 4 : | a2 ae : j So 
the draugnhtsn an the protector Was SHOWN as a ing closely against 
} J. \ 7 } = ’ *sy 7 } ? } ’ ry yy) ‘ sy } ° iy 
Lhe board A, Instead oO! belng separated tnereirrom ut top OV a dIs- 

. “ | . P : f 4] ene ' 9 and 2 nld 
Lance equal to the Glameter Of tie Sprihyg Col is figs. 2anads Woul 
me 2 
INnaicat 

“a — 
A. As I understand the questi yn, t ar prohibited from so 

OS reading the draw} hge—t" that Is,as an error of th draughtsman— 


) - 


tscmee ae his figure is described in lines 51, 52, and 55 as rep- 
resenting the protector as laid down upon the face of the board ; 

‘ } , | ] ] 
agvauln, in line 96. as the flat manner in which it can be packed, and 


Sala iee Coane, dialect 


i 
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as specified in the third claim as being upon said wash-board even 
with or below the plane of the wash-board frame. 

Now, as in the constr ction shown in Figs. 2 and 3, and as ac- 
knowledged in the « questi ion, it would be impossible to lay the pro- 


tector flat against the face as shown In Ig. 1, it necessarily follows 
that if so laid there must be a chang in the location of the pivot. 
Kven if | read the two dotted circles as POpre senting the spring, 


~ } j ‘ ° . : 
the natural infere} nce te yllows bab tue rod also is there as the pivot, 
as it is present in Figs. 2 and 3. 
| ss 1 > 27 
Now. 11) ata to 1 whi: it a skill d mechnanie would rOoOliow Mn Cone 
“ } . , , . . , 
structing a ae vice lhh ACCOTUANCEe with the qarawlhg, he might follow 
er 2? | . or] | ~ *> +} — rT] } f , ; ' , to " ~ 
lf. 2, or he might, So tar as the iocation OT tire pivot OHWLV IS CON 
cerned—that is. without regard to the operativeness of the device— 
; } } ae 1: ‘  - 
locate the pivot and the spring at the point Indieated DY the dotted 


| 
circles in Fig. 1. In fact, in Defendant's Exhibit “B” the pivots 


] 4 ] oa ti ] | ’ + ; , . ‘ > , bys > « 

] i springs are located Within the piahne Oy} the Drovecuor, but nota 
: . : 

aia trom ILS Upp I’ end as shnowh If [; i, iI—that is to Say. & 


killed meehanie could readily iocate the plVvots within the plane of 
the protector, but undoubtedly would locate them at its upper or 
inner edge. 

Adjourned to meet lriday, be Oruary 2ith, 1885, at 9.50 o'clock 
a.m. 

Mripay. February 27th. 1885. 
Met, pursuant to adjournment, at 9.50 o’clock a m. 
Present * Same counsel as bye fore. 


é >( » 2909 97 , =o ] son f _— Se : 
X Q. 69. Referring to your second point of difference stated In 


: e ; ‘ - : 
+ + . , ' ' ’ ' 7 ; * sy " ‘ 
answer to X LJ. bo, is it not the ftaet. in view of the small seale on 
which | iv, 218 made, that the difierence in distance from th Cup 
: | 0 a in + ons , — a , - : ] P 
piece to Lue springs between snlid fneure and model. Defendant's 


~ a . 4 96 1} } P a ‘ ; . Y ns 
Exhibit ( : Is so small that 1t would not be apparent except L)>\ 
ane x . ‘ + 
veryv ciose and accurate measurement 


» ti ' ener ers ace 4 > non ] 
A. I conside! Lune question as involving 1h lts answel thr technical 


a , . ie ] : , + = j ae ; } } 
skill ora draughtsman, and though not a professional drauchtsman 


: 

myself am an amateur draughtsman. always used the word 
In its strict meaning—that is, a person who becomes skilled in an 
art fora liking or attachment to it as a matter of taste. thou 
professionally engaged in it. I never use the word in any other 
sense. 

[ consider the parts mentioned in the question as being repre- 
sented in Fig. 2 as snugly in contact with each other, no space 
whatever being shown between them. l'o show such a space le- 
tween the protector and the Cay piece re ne or — S aul right angles 
to the Cap pi Ce should appear between the lower hi the prot ector 
and the spring, said lines to represent thi cavers of the side 
piece as it is represented below the spring. 

[ consider the difference in distance between the springs and the 
‘ap plece In the model and in the drawing as perfectly apparent 

upon a first and even casual comparison. I will add that a 
69 draughtsman of ordinary ability would have provided in 
lig. 2 the lines above specified to show a space between the 


ren ee 
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spring and the protector unoccupied by the protector, with the 
model before him and without any measurement whatever except 
by the eve. 

X Q. 70. Will you please make upon the record a sketch of the 
upper portion of lig, be as nearly as possi bl to the seale of hig. Z, 
showing the line or Ifmes which in your last answer you say should 
appear between the protector and spring, } nd state, as nearly as 
you can, what would be the length of the outer of said lines In a 
heure of the seale of hig, zt 

A. I have made a sketch as requested, and in order to make it as 
nearly as possible (not having any draughting instruments with me) 
to the scale of Fig. 2,1 have traced the upper part of said figure 
by holding it against the window pane, with the sheet upon which 
my sketch appears placed against it, and both held in position by 
my left hand while [ drew the sketch or tracing with my right, an 
uncomfortable and difhieult position in which to do the work. | 
have altered the proportionate thickness ot the protector with re- 
lation to the thickness of the cap piece to more hearly agree WIth 
the model than does Fig. 2. [ am compelled to either follow the 
model or actually change the seale and proportion of Fig. 2 of the 
drawing, which | Ltd) requested to adhere LO as li irly us possibl — 
that is, | cannot show a spaee between the spring and the protector 
without either showing the protector as being thinner or bodily 
moving the spring further from the cap piece than asshown in Fig. 
2. I prefer to follow the model, which necessitates a change of seale 
or proportion only in the thickness of the protector. I also follow 
the li) del Wn showing the Upper end of the iri of the spring us 
inclined upwardly against the protector, and | indicate the lines 
mentioned in mv preceding answer by the letter X, these lines being 
shade lines ata right angle LO the cap plec and repr senting the 
inner surface of the side frame. ‘The upper line, the measurement 
of which is requested in the question, | indicate by the letter Y, 


. « } > Te é : we } 
and in the seale of Fig. Z. It being near the pont Of actual con- 


tact of the inclined arm of the spring with the lower horizontal line of 
the protector, which Ll have lettered C, is but a mere point, and rep- 


resents the extreme right hand edge of the side piece of the frame, 
being a continuance of that edge of the frame as It appears below 


the spring where I have indicated it by the letter Z 

This upper line Y is absolutely non-essential in order to show a 
space between the spring and the protector, and the lines A are not 
absolutely required; any inclination of the spring of the arm as it 


7 ; | | 
actuaily exists in the model would, if represented in Fig. 2, neces- 


l 
sarily involve the illustration of a space between the spring and the 
protector. 

The sketch referred LO is identified by bell O mark d by the wit- 
ness with his Initials, and is inserted by the examiner in the record 
as a part thereof. 

X Q. 71. Do I correctly understand you that the slight modifi- 
cation indicated in and by sketch E. B.S. would suffice to remove 
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the objection to the correctness of Fig. 2 specified in clause second 
of your answer to X Q. 69? 

A. Sketch E. b. 8S. does not show a slight modification ; it shows 
a material, positive, essential change of construction and relative 
position. 

(Objected to as not responsive.) 

X Q.72. Irrespective of your opinion as to the extent or 

70 importance of the modification indicated by sketch E. B.8., 

I ask you whether such modification or change, as you may 

be pleased to term it, would suffice to remove the objection to the 

correctness of Fig. 2 specified in clause second of your answer to 
A Q. 65d. 

A. Clause second of my answer to X Q. 65 does not assume or was 
not given as being a correction of lig. 2 of the drawing; said fig- 
ure and the model, Defendant’s Exhibit “C,” were being compared by 
me, and clause second mentioned one of the differences existing he- 
tween the drawing and the model. The public does not know, nor 
do I know, whether the draughtsman who made Fig. 2 made it from 
the model or not. I have no right or authority to state that Fig. 2 
is incorrect or at variance with the ideas and wishes of the inventor. 
I assume that it was satisfactory to the inventor and his attorney, 
else it probably would not have been issued as a part of his patent. 


er ec ti 


X Q. If Fig. 2 were so modified as to accord substantially 
with x Wire k. b. 8. would in such case the differences between the 
drawing of patent 223,538 and model, Defendant’s Exhibit “ C,” 
specified in clause second of X A. 65 cease to exist? 

A. The word modified and the word modification each has a techi- 
nical meaning in patent matters; it means immaterial changes. 
Taking this meaning of the word strictly in view, the sketch E. B. 
S. shows more than a modification of Fig. 2 of the drawing. When 
the material changes illustrated in sketch E. B. 8. are-made in Fig. 
2 of the drawing the difference mentioned in the second clause of 
my answer to X Q. 65 is substantially ob lite rated. 

X Q. 74. Referring to the third clause of X A. 65, is not the dif- 
ference therein specified merely a result of the difference specified in 
clause second, and if Fig. 2 were modified or changed, as you may 
please to term it, as stated in X Q. 73, would not the difference speci- 
tied in clause third be likewise obliterated ? 

A. The difference specified in said third clause is not a result of 
the difference specified in said second clause, and the changes of 
construction and relative location of the parts, as shown in sketeh 
E. B. S., would not obliterate the difference specified in said third 
clause. 

The inoperativeness of Fig. 1 arises from a material variation in 
the location of the pivot of the protector from that shown in Fig. 2 
and from that shown in sketch E. B.S.—that is to say, the inop- 
erativeness in Figs. 1 and 2 arises from different causes in each 
case. 
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X Q. 75. The difference specified in clause third is a result of the 
difference specified in clause first, is it not? 

A. No, sir; not entirely. The difference specified in clause one 
refers to one part of Fig. 1 and the difference specified in clause three 
refers to another part of Fig. 1. 

Clause one refers to the location of the pivot; clause three refers 
to the dotted lines. Locating the pivot, as shown in Fig. 1, alone— 
that is, of itself—would not necessarily render said figure an illus- 
tration of an inoperative device, provided that all portions of the 
protector above the pivot were removed, a provision not appearing 

in any form in the patent. 
71 The operation indicated by the dotted lines to which clause 
third refers is impossible in the model, for the reason stated 
in said clause. I therefore believe that it is unnecessary even to 
qualify a negative answer to the question. 

X Q. 76. Referring to the fourth clause of X A 65, is it not the 
fact that ig. o plainly shows upon the lower side of the protector 
two circles sufficient to represent the beads of screws or pins connect- 
ing the springs to the protector, substantially as in the model? 

A. I have expended considerable time in the examination of the 
drawing and of the description to find authority for giving a name 
and function to the two circles referred to in the question. By 
reference to hig. 2, lam forced to read those circles as being not 
out of the plane of the spring arms, at the end of which they appear 
in Fig. 3. If the circles were intended to represent screws, a coil of 
the arm would be shown in dotted lines within each cirele. As the 
arm of the spring in Fig. 2 is not shown by proper shading lines to 
be cviled to form an eye through which the screw or pin would be 
passed into the protector, | am forced to read those circles as being 
something else than screw heads. Now, | know from the description 
and from clauses one and two that Mr. Gorham’s invention actually 
was the provision of a resilient protector, and the state of the art 
seems to corroborate that fact; therefore, in order that the construc- 
tion illustrated in Figs. 2 and 3 may be operative so far as yielding 
is concerned, { am warranted in reading those circles as the ends of 
the spring arms, made flat as and for the purpose of preventing 
them from wearing or entering the fibre of the wood or other 
material of which the protector is made when in the movement of 
yielding, as the protector is described to do when the operator's body 
presses acalnst the same, the ends of the spring aurtos mYEve along the 
under surface of the protector. 

In Fig. 2 no connecting or attaching device is shown for securing 
the arms of the springs to the protector, so that if the outer edge of 
the protector can be moved in the path of the dotted curved lines it 
will be seen that the end of the arm of the spring will rub along 
the under surface of the protector and towards its outer edge a dis- 
tance depending upon the depression of the protector. It is in this 
rubbing action of the ends of the arms that I find a use for flatten- 
ing the ends of the spring arms as the circles in Fig. 3 may be read 
to indicate. 
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If the circles were intended to represent screws, two parallel and 
nearly diametrical lines would appear in the circle. 

X Q. 77. In view of the utter absence of statement or suggestion 
in the specification relative to flattening the ends of the springs, how 
do you consider that the mere failure of the draughtsman to provide 
lines indicative of nicks in serew heads justifies an assumption that 
the spring arms were flattened, and that the two circles referred to 
are not intended to represent devices for connecting springs to the 
protector ¢ 

A. My reading of the two circles tends to and I may say truth- 
fully is necessary to the validity of the patent, in that the construc- 
tion shown in Figs. 2 and 3 might be operative, so far as a yielding 
protector is concerned, so long as the arms of the springs are not 
fastened to the protector, as when fastened, as it would be if the circles 

represented SCTeWs, said SCTeWS would be additional obstacles 
72 to those existing in the close arrangement of the protector 

between the cap piece and spring; therefore, to sustain the 
patent for the resilient and only novel feature in it, [ read the cirele 
as flattened portions of the spring arms, and I am not warranted 
in assuming them to be the result of incorrect work of a draughts- 
man. 

X Q. 78. Do you not consider that the court in examining the 
drawing of this or any other patent, however defectively they may 
have been prepared, would be much more fully and reasonably 
justified in assuming that they were intended to represent such a 
construction as is shown in the model filed with the application lor 
the patent than that they were designed to represent a construction 
which is not specified or even suggested in the patent ? 

A. I do not wish to express an opinion as to what view a court 
will or will not take in the matter involved in this question, nor as 
to whether they would be or not justified in any assumption. ‘The 
model is not a part of the patent nor constructed in accordance with 
Kigs.2and 3. If lam allowed to read those figures as the public 
must—that is, without reference to the model—I can render said 
figures as illustrating in the words of the statement of invention In 
lines 38, 39, and 40 thereof, “A wash-board protector constructed to 
bend or yield to pressure, and to return to position when said press- 
ure 1s removed.” 

But when | read those circles as screws fastening the spring arms 
to the protector, It is not a yielding protector as illustrated and 
described in the patent. 


(Objected to as not responsive; question relating to the construc- 
tion of patent drawings generally, and not being limited to those of 
the Gorham patent.) 


pS (). 19. Please state, for the information of the court, your OW) 
view as to the relative fitness and soundness of the two assumptions 
recited in X A. 78. 

A. In my view it Is fit and proper for the court, and also for the 
public and experts, to assume in a matter of doubt as to the proper 
reading of a drawing of any patent such a reading as is in conso- 
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posing the material changes of such construction as shown in sketch 
E. B.S. to have been made, then I say it will be noticed that the 
function of the protector, which is employed when it is laid flat, 
destroys and is antagonistic to its function as a protector and its 
function of returning by means of the springs to its operative posi- 
tion as a protector. 

[Instead of being folded flat the protector, if unattached to the 
spring arms, in which condition it might be resilient and within 
the invention, yet it could not be folded or otherwise placed flat for 
packing purposes without bodily separation from the spring arms 
or without providing some means for retaining them and the pro- 
tector in a position to be packed, such means not being shown or 
described in the patent. 

And, finally, if attached to the spring arms as in the model, the 
protector does not fold, but is carried bodily by said arms over, 
downward, and away from said cap piece; and now, to revert to the 
question, the protector is prevented from being placed flatly against 
the board by reason of the rod and coiled springs being between 
them, so that this location of the spring is the basis for the fifth 
clause, while the third clause is on a different basis, namely : 

The location of the pivot within the plane of and at a distance 
from the inner edge of the protector and the close proximity to the 
pivot of the part A. 

X Q. $1. Notwithstanding the extended explanation you have 

given, I fail to receive the information sought, possibly by 
74 reason of an objection on your part to my use of the term 

“folded.” I will, therefore, put the question in this form: Is 
not the fact that in the drawings of patent 225,538 the protector is 
indicated as laid or placed closely agalnst the board A, while in the 
model, Defendant’s Exhibit “C,” it cannot be brought any closer 
to the board than is permitted by the diameter of the coil of the 
springs, the essential feature in both the third and fifth clauses in 
your X A. 60? 

A. No; it is not the fact; my last answer specifically sets forth an 
absolutely different reason for the inoperativeness of Fig. 1 than 
the fact of the presence of the springs between the protector and the 
board when laid flat. 

X Q. 82. Are you not well aware from your practice as a solicitor 
of patents that the drawings forming parts of applications for patents 
are not required to be “working drawings” or to illustrate exact 
sizes and proportions and precise relative location of parts? 

A. I am aware that drawings need not be working drawings and 
that the proportion of the parts need not be exact, but I am not 
aware of any rule of practice of the Patent Office which permits a 
change in the relative location in a drawing of the parts of a device, 
which change renders that device inoperative. I consider the fea- 
tures of the drawing under consideration as defects which were 
inadvertently overlooked by the examiner, or, more strictly speaking, 
by the Commissioner of Patents. 

I find in office letter of December 18th, 1878, Defendant’s Exhibit 
“Q,” the following in regard to the drawing: “ Two of the figures 
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are numbered 3 in the drawing, and another figure has no number 
or description.” I find also the following: “In view of the state of 
the art, as shown by the references cited, the construction shown in 
the figures at the bottom of the sheet of drawings cannot be consid- 
ered as modifications of the alleged invention and said figures should 
be erased.” The Defendants Exhibit “O” also shows that said 
figures were once canceled and restored, being Figs. 4 and 5 of the 
patent. 

| understand the requirement to erase said figures to be based 
upon the fact that they do not illustrate a resilient folder, which is 
also capable of being laid flat for packing purposes. To revert to 
the question, I will add to the answer that the drawings must be 
construed and read by the deseription of what is therein shown, be- 
cause liberty of changing the relative location of the parts tends to 
enlarge the scope of the patent as well as to affect its validity. 


(All the above answer after the word “ inoperative,” in the fourth 
line, excepting the last clause, objected to as not responsive and 


; ae 
Irreievant.) 


XQ. 85. The purpose of drawings forming part of patent appli- 
cations 1s to inform those skilled in the art to which the applicant’s 
invention relates how to construct or apply such invention, is it 
not 

A. In connection with the description of the same, the drawings 
are for that purpose and to inform the public at large of the nature 
and extent of the invention. 

X Q. 84. And are not matters of mere constructive detail, loca- 
tion, and proportion presumed, and reasonably presumed, to be 
within the ordinary skill and ability of those familiar with the art 
to which the improvement relates ? 

A. Matters of construction, detail, location, and proportion may 
be presumed to be within the ordinary skill and ability of 
is those familiar with the art only when such matters are not 
of the gist of the invention and necessary to its operativeness 
and essential to a clear, concise, and full disclosure of the invention, 
not only as to its nature but as to its extent. The scope of the Gor- 
ham patent, 225,538, 1s, more or less, dependent Upon the relative 
location and proportion of the parts as well as upon the construction 
of those parts individually. If this patent does not show upon its 
face il resilient protector which is capable of folding within the frame- 
work for packing purposes and of returning to its operative position 
by reason of its resiliency, then claim three is invalid. Unless the 
limitations in said claim are held to be essential and not as stated in 
the question, matters of mere constructive detail, location, and pro- 
portion, said claim must be construed to cover all constructions 
which permit the protector to be placed within the common plane 
of the frame-work for packing purposes, as, for example, Defendant's 
cents“ E* * Fee” oa ee ee a, Ne 

I therefore cite the third claim in this Gorham patent as an ex- 

ample wherein liberty of changing the proportion and location of 


‘ 
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the parts from that shown in the drawings and described, hs 
material bear ig On the validity and scope of a patent, 

(The discussion of the Gorham patent volunteered in the above 
answer objected to as irrelevant and not responsive, and, so far as 
the same relates to matter of law 
upon the validity o! 
tent.) 


Ink ASSUMING Lo construe and Pass 
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X Q. 85. Is it your opinion that a mechanie of ordinary skill and 
. ° , j ] ] } ] ] 4 i i 

ability In the manutacture OF wash-boards Wouil not. ve able LO CcOon- 

struct a wash-board according substantially 


‘ 4 i ped { Lil Wi 1} Defendant's Kix- 
nemae @ ¢° from Figs. 1, 2. and 8 of tl Gorham patent. taken 1n 


connection With the descriptive D 


} aD } ;" ee - . | 
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tector capable of yielding to pressure and of returning to operative 
position when said pressure is removed. 

I read Fig. 1 as not showing such a protector. 

X (). Od. Do you consider that the fact that the wash-board is 
shown in Fig. 3 as inclined from a vertical plane causes said figure 
not to bea“ front view,” as it is stated to be in the preliminary descrip- 
tion, line 56 of the patent ? 

A. In patent matters the words “front view ” mean a front eleva- 
tion. 

Now, lf Fig. 3 were a front elevation of the device as shown in 
hig. 2— ~ it is, with the protector In what | have designated its Op- 
erative position—I should see at the top of the figure the front edge 
ol the Cap piece and the front edge only of the sedagrate and l 
would not see the bottoms or end faces of the side pieces at the lower 
part of the figure. 

| would also see the ends of the spring aurins. 

| therefore have called ie. 3 not strictly a front view. 

\ Q. 59. Has your statement in answer 10 that you find the com- 
bination which you understand to be set forth in claim one of the 
Gorham = it illustrated only in one figure thereof, to wit, Fig. 4, 
any other or urthe r basis than the objections recited by you in the 
course of Your de position as to the correctness of proportion and 
relative location of the parts in Figs. 1 and 2 of said patent? 

A. My answer referred to is not based upon the objection that 
ios, | and 2 illustrate inoperative devices, but upon the usual prac- 

ice of prese nting the rene ric claim Ine patent first in the series of 
the clauses of the claim. and upon the actual terms of the claim 
itself, which Spe ( ‘ify the inve ntion is bel ing for a protector which is 
itself constructed so as to do certain things when combined with a 


wash-board. The only prot ector whi ‘hy in ana of itself will do the 
things oe is illustrated in Fig. 4. 


dey ~* 
X Q. v0. Referring to your answer 12, please point out, if you can, 
in the Gorham patent, any statement ot ‘the patentee by which he 
limits himself to protectors having a resilient function. The ques- 
tion dor Ss not ask your opinion of or cle duction irom any prtssa 2 re oor 
passages of the patent, but merely an indication of wh: it, if any, 
words thereof you believe institutes such limitation. 

A. First, by the word “ my" line 95. 

Second, by the word “the,” line 102. 

Third, by the word “ constructed” and the words “ substantially 

as shown,” as these words occur in the third claim. 
id Fourth, \ ‘the words “ond also to return atl all times to 
position oi n said pressure is removed,’ lines 90 and 91. 

Fifth, by the words “C is the protector and C' a spring, which 
may be either a coupler between the protector and the wash-board 
iraine, as shown 1n ig. ) of the drawings, or the protector may he 
pivoted to the frame : and the spring C! act to push or pull the pro- 
Lector into the position 1 lustrate d in igs. 2? and lg lines 73 to 78 
inclusive. 

Sixth, by the words “ My invention relates to wash-boards, par- 
ticularly to the combination with a wash-board of a protector con- 


? 
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structed to bend or yield to pressure, and to return to position when 
said pressure is removed,” lines 12 to 16. 

Seventh, by the words “ Protectors have been heretofore employed 
in connection with wash-boards, and they have been of but two gen- 
eral types, one wherein the protector is rigid and rigidly attached 
to the wash-board frame. <A protector thus constructed is not 
capable of yielding or moving from its position when the body of 
the operator presses against it, and it is on this account frequently 
objected to. ‘The second Lype is when the protector is attached to 
the wash-board frame by a joint or pivot and is allowed a swinging 
movement, but it possesses no elastic or resilient quality or func- 
tion, and when removed by pressure has no power to return again 
to normal position when said pressure is removed. My invention 
is designed to overcome the objections and defects presented In these 
two types of protectors, and as said invention broadly comprehends 
any wash-board protector constructed to bend or to yield to pressure 
and to return to position when said pressure is removed,” lines 19 
to 4U. 

Kighth, by the word “ spring,” line 55. 

Ninth, by the words “ elestically pivoted,” lines 59 and 60. 

Tenth, by the words “itself yielding and returning to position,” 
line 68. 

Eleventh, by the words “ spring coupler,” line 67. 

X Q. 91. Do you find in the Barnes patent, Defendant’s Exhibit 
“kK,” a protector of any description whatever either described or 
suggested ? 

A. I do; he calls it “The upper part as represented by the letter 
Bin Fig. 1’ 

2. Is the function of a protector anywhere ascribed to such 
upper part? 

A. It is, inferentially, in the words following those quoted in my 
last answer, to wit, “Is also made similar to the upper part of the 
common board.” I understand the function of the upper part of a 
common board—that is, the cap piece, side pieces, and branding 
board—to be to protect the clothes of the operator and to be used as 
a soap pocket. 

X Q. 95. Then you used the term protector, in this connection, 
in the sense that the Cap piece of an ordinary board is a protector, 
and no further; is this the case? 

A. My previous answer specifically includes, as forming portion 
of the protector, ordinary boards, the side pieces, and branding 
board with the cap piece. 

lf the words, “no further,” in question mean that the cap piece is a 
protector only 1 function, [ wish to state that it serves other func- 
tions, one of which is to strengthen the frame-work. 

X Q. 94. Do you find in the Barnes patent, Defendant’s 

78 Exhibit “ E,” any device whatever which, by projecting be- 

vond the front of the cap piece of the “ top part ” Bis capable 

of performing the function of a protector—that is, “ to shield the 
person of the washer from splashing water or suds?” 

A. Ido. barnes describes an arrangement of the top part with 


be 
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relation to the lower part, which he calls a “common tub wash- 
board ;” in which arrangement the lower edge of what would be in 
a common board the branding board rests upon and extends across 
the upper end of the lower part. This branding-board portion in 
this position, in the words of the claim, projects beyond the front of 
the Cap piece, sald front being its inner suriace. 

When the parts are thus arranged the lower part stands upon the 
bottom part of the tub with its upper portion leaning against the 
inside of the tub and projecting more or less above said side. In 
this position the lower part or the wash-board proper is adapted for 
use as such as is any ordinary wash-board. In the act of washing 
clothes the body of the operator may come in contact with and rest 
against the Cap piece. 

Now, it will be observed that in drawing the clothes upwardly on 
the board the splashing water or suds will be brought up with the 
clothes and further than the clothes, and strike upon and more up- 
wardly on the branding-board portion of the protector and against 
the front or inner surlace of the Cap piece, and these two parts will 
divert the water, causing it to return down upon the board and into 
the tub, thus shielding the person of the washer. The branding- 
board part of the protector is inclined upwardly from the rubbing 
surface of the board proper, and is surmounted by the clear depth 
of the cap piece, so that when in operative position they together 
constitute a protecting surface, projecting above the board to a dis- 
tance equal to about two and a half times the thickness of the board, 
which is substantially and in effect the same proportionate protect- 
ing surface as is provided in Defendant’s Exhibit “ C.” 

Barnes also broadly claims hinging the upper part to the lower 
part and allowing the board to be turned over, which, when done, 
renders the board and its protector capable of being packed flat. 

l consider Barnes as disclosing a foldable protector, pivoted to the 
outside of the side pieces of the frame-work, instead of to the inside 
of said piece Ss, as subsequent inventors have done. 

The length of the extensions lettered C below the lower edge of 
the branding-board part of the protector being immaterial, except 
so »s to permit the board to be turned over, | deem it important, to 
mention that the angle of presentation or the relative position of the 
branding-board portion of the protector with the wash-board proper 
1s changed when said protector Is folded from its operative position 
into a common plane with the board proper. | consider this feature 
essential to every foldable protector, and find it lacking in protectors 
which do not fold. 

X Q. 95. Please indicate by letter of reference on the drawing of 
the Barnes patent such part Or piece of the structure represented 
therein which in your opinion projects beyond the front of the cap 
piece of the top part B, as specified in X Q. 94, and, if such part or 
piece be not lettered, please mark a letter of reference upon it. 

A. I find such piece represented in Figs. 1 and 2 of the 
79 Barnes patent, and having on it in each of those figures the 
letter B. Said Fig. 2 represents said part b, the cap piece, 


and the extension C in position to perform the function of a pro- 
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tector, said figure, however, illustrating the whole device inverted, 
to illustrate its capability of being used in that position for a special 
purpose described in the patent and not herein material. 

| have deseribed in my previous answer the functions and opera- 
tions of the device when used in a position illustrated by reversing 
said figure. 

XQ. 96. Is the inclined board D of the Epeneter and Grahl pat- 
ents, Defendant’s Exhibit “G,” deseribed or shown as “ foldable” or 
as “pivotally mounted on the side pieces,” or does the patent. con- 
tain even the remotest suggestion to such effect ? 

A. The patent mentioned did not for the first seven years of its 
existence publish to the public or in any manner disclose that the 
inclined board lettered 1) (the purpose of which, however, Wis stated 
as being for keeping the operator from getting wet) is in any degree 
foldable or pivotally mounted on the side frames. 

The model, however, discloses such a function and pivoting of 
said board, the model being Defendant’s Exhibit “ H.” 

The flexible portion of E is, however, capable of being folded 
substantially wholly within the frame-work of the board, and to 
render the board D capable of also being folded down into the frame- 
work it would be only necessary to reduce its dimensions at portions 
projecting above the side piece to agree with the dimension which is 
below the side pleces. 

Taking the cap piece as the top of the wash-board, the board D is 
without change In dimension, “a protector located below the crown 
piece and between the side pieces of the wash-board frame, and con- 
structed to fold” down upon the wash-board frame. 

Counsel for defendant offers in evidence an agreed copy of th 
reissue of I’peneter avd Grahl, No. 9022. dated January Oth, 1SSO, 
and the same is marked Defendant’s Exhibit “Q.” - 


X Q. 96. Does the fact that the inclined board D of lpeneter and 
Grahl bas a slight range of swinging movement or, as stated in their 
reissue, “is loosely or movably attached to the frame,” constitute it, 
in your opinion, a foldable protector ? 

A. It does. The folding function is present in the invention, but 
limited in degree only; it is mounted on pivots and is capable of 
being folded from an upwardly inclined position to a vertical posi- 
tion. ‘The principal which distinguishes foldable protectors irom 
non-foldable, which I stated previously in connection with the Barnes 
invention, is embodied In the peneter and Grahl protector, because 
when moved on its pivots the angle of presentation to the wash- 
board proper Is changed. 

X Q. 97. Would the supposed foldable funetion which you have 
ascribed to the Inclined board D of the l’peneter and Grahl patent 
impart to wash-boards constructed in accordance with said patent 
and model any advantage whatever in respect to packing for ship- 
ment or protection of the protector from injury? My question is 
limited to wash-boards constructed in accordance with the patent 
and model as they are and Hot as they might be changed LO accord 
with subsequent inventions. 
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A. The reissue patent claims broadly the protector D piv- 
50 otally attached to the upper portions of a frame-work to a 
wash-board, and the question limits me to such changes as 
would be suggested by prior patents. I am free to admit that the 
loldable function, although absolutely present, is so limited in the 
mere matter of distance that the protector is not capable of being 
folded completely down upon or completely down into the wash- 
board or its frame, and therefore the advantages mentioned in the 
question would not exist without increasing the foldable function as 
it had been increased twenty years before Epeneter and Grahl’s in- 
vention by Barnes, Defendant’s Exhibit “ F.” 
All | have said applies to the original lupeneter patent, granted 


While, if I consider the reissue of said patent granted in 1880, I 
would be warranted in taking suggestions of different instances in 
which the folding function had been variously extended as in the 
remainder of defendant’s exhibits. 

AX. Q. 98. The protecting member in the Frike patent, Defend- 
ant’s IXxhibit “ L,” is the tilting angle plate, or tilting piece H, is it 


A. I consider the plates.H, in rege portions thereof only which 
project beyond the part F, as being a part only of the protecting sur- 
face. tha [ part LW hie hy folds dow 1} Upol | the wash-board frame. 

| consider the surface of th > part Il’ which is adjacent to the said 
protecting part of H asthe protecting surface which folds down into 
even MW ith, and below the general plane of the wash-board frame, and 
is located below the crown piece and bé®ween the side frames, and 
— to fold 

The outer surface of the parts H, I consider the full equivalent of 
ral Cup) ee iis if serves as a rest for the body ot the operator. 

X | ). 99. Is it not the fact that the tilting piece H is pivoted to a 
double-faced wash-board in the longitudinal central plane thereof, 
and that at al] times and under all nO yr ohne or the other 
or both of the arms or 1 ieces”’ of the pla » Ht must and does pro- 
ject beyond the general plane of the ciatanel frame ? 

A. It is. Inuse, when the body of the operator is in contact with 
the tilting plates H, they occupy a relative position to the rubbing 
surfaces lettered B D, which is illustrated in Fig. 2. 

In that position, or in any other position that they may occupy at 
any time: such sing. 9 do not atfect the act of the pres nce in the 

nvention of Anne ghar of each and every element specified, and 
all located, arran: ald ind constructed as specified, and possessing the 
functions mentioned In the third claim of the Gorham patent, 225,538, 
and this when either side of the wash-board, Defendant’s Exhibit 

‘ne Is considered rice pendently of the other The fuct that one or 
the other of the projecting plates H of a double board projects at 
right angles therefrom is not a disadvantage for packing flat for 


— 
. 


i] 


transportation, and two or any multiple of boards can be laid to- 
gether with the feet of one against said projecting portion of the 
other and with its projecting portion against the feet of the other, 


11—399 


ak 


$2 JAMES T. SARGENT ET AL., &C., VS. EDWIN K. BURGESS. 


whereby square packages of boards may be formed in which the 
protectors are not exposed to injury. 

X Q. 100. Do vou consider the protector, when in the position 
shown in Fig. 2 of the drawing, to be folded down into or upon the 
wash -board even with or below the general plane of the wash-board 
frame? 

A. Ido not. Iread Fig.1 as illustrating sucha disposition of the 

protector. 
81 X Q. 101. When in the position shown in Fig. 1 is not 
one of the arms wholly outside of and above the level of the 
longitudinal frame pieces, and does not the other piece of the plate 
H project for nearly half its length beyond the opposite side of the 
frame pieces ? 

A. One of the arms is folded down upon the wash-board, as indi- 
cated in the third claim of Gorham. ‘The remaining part adjacent 
to the inner surface of said arm, and constituting therewith the re- 
mainder of the protecting surface, is folded down into the frame- 
work of the wash-board ; the other projecting portion of the piate H 
does project as mentioned in the question. 

I do not consider it necessary to use a double protector on a board 
having but a single rubbing surface, and should not consider it an 
act requiring invention to remove one of the projecting portions of 
the plate H and apply the other and the square shaft F to a board 
having a single rubbing surface, as these parts are shown to be ap- 
plied to a double board. 

xX (). 102. Please indicate, by letters or fivures of reference on the 
drawing of the Frike patefft, any of the following elements or mem- 
bers which, in your opinion, are shown therein, to wit: (1) a crown 
piece; (2) a protector located below the crown piece and between the 
side pieces of the wash-board frame, and (3) a protector constructed 
to fold down into or upon the wash-board even with or below the 
general plane of the wash-board frame. 

A. I have indicated in pencil on Defendant’s Exhibit “ L,” in 
Fig. 2 of the drawing, by the figure “ Z,” a crown piece. 

This crown piece consists of substantially the portions above the 
dotted line X in said figure. 

It is the full equivalent of crown pieces or cap pieces in all fold- 
able or swinging protectors which carry the crown piece with them. 

The question evidently being formulated from claim three of the 
Gorham patent, I call attention to the fact that the “crown piece,” 
as mentioned in the claim, is not as an element of the combination, 
but to distinguish the location of another element. 

In the same sense the portion marked “ Z” by me is a full equiv- 
alent of the element required by the question to be indicated. 

I have marked the surface of the part F “2,” which I consider a 
protector located below the crown piece and between the side pieces 
of the wash-board frame. 

I have also marked the same surface “3” asa protector “ con- 
structed to fold down into or upon the wash-board even with or 
below the general plane of the wash-board frame.” I have marked 
Fig. “4,” a protector constructed to fold down upon the wash-board. 
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[ wish to analyze the third claim of the Gorham patent, in view 
of the question nuw under consideration. The said claim is for but 
two elements, namely, a wash-board and a protector—the wash- 
board being of any material or form, the protector belng located in 
a particular place and constructed to fold down into either one of 
four positions, and not into two or more of said positions. Those 
positions are specified in the claim as follows : 

First. Down into the wash-board. 
82 Second. Down upon said wash-board, the word wash-board 
including the frame-work, not merely the rubbing surface. 

Third. Down into the wash-board even with the general plane of 
the frame. 

Fourth. Or below said general plane; and, finally, all of these 
particulars of location, construction, and capability or function shall 
be substantially as shown. 

The disjunctive conjunction “or” used in the claim, as well as the 
law of 1m possibilities, render it unnecessary to find in al previous 
patent the combination of a wash-board and a protector in which 
the latter is capable of doing all of these four things in order to an- 
ticipate the invention claimed, but such anticipation is accomplished 
by the production of a prior patent disclosing the combination of il 
wash-board and protector, the latter being apable of doing any one 
of the four things specified in said claim. I therefore do not con- 
sider thi protector ~ ” indieated by me required to be indicated or 
essential to the operation of the remaining elements Indicated by me. 

As suggested in the clause preceding the claims, the angle of the 


= 
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protector “4” may be made greater or less than thatshown. It could, 
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therefore, be arranged as a direct extension of the protector “2” if 
desired, but this is unnecessary and immaterial. 


(The entire disquisition upon the Gorham patent volunteered in 
the above answer objected to as irrelevant and not responsive, the 
question having no relation, either directly or by implication, to said 
patent.) 


KE. B. STOCKING. 


Sworn and subscribed before me this 27th day of February, A. D. 
18585. 
SAMUEL BELL, 
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United States Cireuit Court, Eastern District of Pennsylvania. 
April Sess., 1885. In Equity. 


James T. SARGENT and Joun H. Goruam,. Administrator. ) 


_ | 
WC... | No DA 
vs. 
EpWIN K. BURGEss. 


LTuespay, March 31st., 18865. 
Met, pursuant to adjournment, at 11 o’clock a. m. 
Present: Same counsel as before. 


MarsHatt H. FARNSWORTH, a witness produced on behalf of re- 
spond nts, bein duly SWoOrth, deposi s and Says as follows : 


Q. 175. Please state your name, age, residence, and occupation. 

A. My name is Marshall H. Farnsworth; age, forty-eight years ; 
I reside at Cleveland, Ohio, and by occupation a traveler, selling 
wooden ware and metals. 

(. 176. Have you had any experience in the sale or manufactur 
of wash-boards? 

A. I have; my recollection is from July,1877,to March or April, 
1881—between four and five years. 


Q. 177. What wash-board did you handle during that period of 


time ? 
A. Various kinds. 
84 Q. 178. Are you familiar with the complainants’ wash- 
board, Defendant’s Exhibit “ B?” 

A. Lam. 

(). 179. Do you recollect whether the Gorham wash-bouard was 
originally put on the market in that shape or not ? 

(Objected to as immaterial.) 

A. No, sir; it was not. 

Q. 180. Will you please state the form and construction of the 
Gorham wash-board as it was originally put upon the market ? 


(Same objection.) 
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A. It was on the market without a protector originally. It was 
in 1877 without a protector, as near as I can recollect, and it was on 
the market about a year or more without one. 

Q. 151. Will you please describe how the first protector was made 
and attached to the’ board ? 

(Same objection.) 


A. The first protector consisted of a piece of thin material or 
board with two corners rounded, with a spring at each end, and a 
rod running through the springs and placed in holes through the 
legs, and running in and across the board, with one stem of the 
spring lying flat against the brand board and the other end was 
attached to a piece of board with rounded corners, formed the pro- 
tector by forming a loop of the end of the stem, through which a 
copper tack or nail was driven. 

(). 182. What was the first change made upon this original pat- 
tern ? 

(Same objection, which is a continuation of this same line of ex- 
amination.) 


A. The first thing that was discussed about it was the cost of the 
rod running through it, and it was decided to use short screw blanks 
instead of it. 

(). 183. How were the screw blanks inserted or used ? 

A. By boring a hole from the outside of the leg about a thirty- 
second or sixty-fourth smaller than the diameter of the screw blank 
used, for the purpose of having them tight and firm when driven 
in, so that they would not slip out. 

The next change that was made Was bending the spring SO that 
it would rest against the head piece instead of the brand board— 
that is, the lower stem. ‘The upper stem was bent so as to lay in a 
slot made by a saw. A slot was made in each end of the protector, 
on the face of the protector, and there inserted and fastened with 
small U tacks—double pointed tacks. 

Q. 184. Was that the form in which the board was originally put 
on the market? 

A. Yes, sir. 

©. 185. How long was it in usein that form without further 
change? 

A. My recollection is that it run along into 1879—somewhere along 
from the time the first one was made, which, | think, was in 1878. 

Q. 186. What was your experience in the sale of the board in 
that—the original form in which it was put upon the market ? 

A. The board as first put upon the market with the protector was 
unsatisfactory, for the reason that the springs were not properly 

confined to produce the desired result—that is, bring the 
85 protector back to its standing position after it had been bent 

down, and we had a great deal of trouble with them being 
sent back to the factory and discounts allowed on that account. 

Q. 187. In handling the board, did you have to make the dis- 
counts and allowances to which you refer? 


86 JAMES T. SARGENT ET AL., &¢., VS. EDWIN K. BURGESS. 


A. They were made by me or upon my report to the factory. 
Sometimes I would take them off and allow the parties the discounts 
without being returned to the factory; take off the protectors 

@. 188. Was the board withdrawn or abandoned on account of 
this dissatisfaction ? 

(Objected to as leading.) 


A. No, I could not say that it was entirely ; there was a great deal 
of talk about it. The talk related to the springs not being satis- 
factory. 

Q. 189. Have you any recollection of how extensive the sales of 
the board as thus constructed were at that period—that is, during 
part of 1878 and 1879. 

A. Well, there was quite a good many of them sold at first. I 
think the first lot I offered for sale amounted to one hundred and 
fifty to two hundred and fifty dozen. They were sold in small lots 
from that time on. I think there was some large lots sold, running 
from a hundred dozen to a car-load ; I won't be positive, but that 
is my impression. 

Q. 190. When was the next change made in the construction of 
the protector? 

A. I think it wasin 1879 or 1880; I think — was entirely in 1879. 

Q. 191. What was the character of the alteration? Please show 
by explaining the change and connection with Defendant’s Exhibit 
od» Sug 

A. The change then made was by sawing off the ends of the pro- 
tector to form a rock shaft or pivot, as shown in protector marked 
Defendant’s Exhibit “ R,” and, in order to keep the rock shaft from 
splitting, pieces of zinc were cut and placed over them, as shown, on 
the ends of the protector, as in Defendant’s Exhibit “S,” which is 
one of the first half dozen ever made after the change, and in order 
to protect the spring and get the full resiliency of it and confine 
the ends properly the spring was inserted into the leg, as shown in 
Defendant’s Exhibit “S,” and the ends of the spring were inserted, 
as shown in Exhibit “5S,” one going through the metal on the end 
and the other end confined by a slot cut in the leg. 

Q. 192. Was any further change made in the protector as orig- 
inally constructed ? 

A. The change that I think of now was the under or lower edge 
of the protector was rounded or beveled so as to allow it to fold down. 

Q. 193. Was this change made about the same time? 

A. I think that was made when the first change was made when 
the first ones were put out, about 1878, about the time the rod was 
cut off. ‘That was done for the purpose of allowing it to fold down— 
that is, it could not be placed so close to the head-board and fold 
without its being rounded or bevelled or set forward without its 
binding. It was bevelled off similar to Exhibit “ R.” 

Q. 194. When was the board thus improved put upon the mar- 
ket ? 

A. I think there was some put upon the market in 1879, may not 
be before 1880. I give all these dates from recollection, and I am 
not positive as to the exact time. 
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86 Cross-examined by J. SNowpEN Bett, of counsel for com- 
plainants : 


X Q. 195. The first protector boards put upon the market, as well 
as all the subsequent protector boards, were provided with folding 
protectors, were they not? 

A. So far as I know. 

X Q. 196. And in each of said boards there was a protector lo- 
cated below the crown-piece and between the side pieces of the wash- 
board frame and constructed to fold down into or upon said wash- 
board even with or below the general plane of said wash-board 
frame. Is not this the fact? 

A. It is a fact, so far as I know, after the change was made. They 
would fold, but they bound at the head piece; otherwise they were 
substantially as asked for in the question, so far as the folding was 
concerned. 

X Q. 197. Saving as to the binding or undue closeness to the 
head piece, to which you have referred in your last answer, would 
not the boards before the change was made conform to the terms of 
X Q. 1967 

A. Yes; they would fold down.except for the way they were con- 
structed ; the protector simply needed perfecting, so far as the fold- 
ing was concerned. 

X Q. 198. And such perfecting, as you term it, consisted only in 
making them work sufficiently easy to prevent them from binding 
at the head piece, as specified in answer to A Q. 196; am I cor- 
rect ¢ 

(Objected to, because witness has not stated that the only defect 
was in the binding of the protector against the head piece.) 


A. After all those changes were made it folded. 

X Q. 199. Is it not the fact that in the first protector boards put 
upon the market the protectors folded ? 

A. It did. 

X Q. 200. As a matter of fact, were not the protectors of all the 
protector boards that you sold folded down at the factory before they 
were packed for shipment? 

A. As far as I know. 

MARSHALL H. FARNSWORTH. 


Sworn and subscribed before me this thirty-first day of March, A. 
LD). 1885. 
SAMUEL BELL, Examiner. 


Respondents rest. 
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87 Der’t’s Exurpsir D. 
Unitrep STATES PATENT OFFICE. 
CuHaRLEs H. WiuiiAms, of Cleveland, Ohio. 


Wash-Board. 


28, 1882; application filed February 10, 1882. (Model.) 


To all whom it may concern : 

Be it known that I, Charles H. Williams, a citizen of the United 
States, residing at Cleveland, in the county of Cuyahoga and State 
of Ohio, have invented certain new and useful improvements in 
wash-boards, of which the following is a specification, reference 
being had therein to the accompanying drawings, which form a part 
of this specification. 

My invention relates to an improvement in washi-boards, and 
more particularly in adapting to them a protector and at the same 
time a support. 

My invention consists in the construction and combination here- 
inafter more particularly pointed out in the claims. 

igure l is a side view of the upper end section of a wash-board. 
Fig. 2 is a central longitudinal vertical section of the same. 

A is one of the ordinary legs of a wash-board, and C Is the ordi- 
nary connecting back piece or branding-board for strengthening the 
board and to complete the usual soap-pocket, and D is a section of 
the board, upon which the corrugated zine is placed. I construct 
my board with a cross-strengthening or head piece, b, which I make 
rounded on the outer surface,and at the upper edge I form a groove 
or lock, 0. 

To the inner sides of the legs A, near their upper ends, I pivot 
the arms E E of my protector. These arms E are rounded at their 
lower ends, and connecting with the upper ends is a rounded sup- 
plemental protector, which also forms a support and is provided 
with means for engaging with the end board, whereby the pieces B 
and F become locked and a broad comfortable surface is secured. 
On the lower edge of this protector and cross-piece F, I form a 
tongue, e, so that when the sections F and Bb are placed in position, 
as shown in Fig. 1, the tongue and groove / and e constitute a firm 
and rigid lock. ‘To permit this—i. e., the protector to be shifted— 
the lower ends of the arms E E are slotted for a short distance, as 
shown at s, through which a screw, d, or a simple headless nail is 
passed from the inner side. 

In order to close the protector into the board or remove it from 
the position shown in Fig. 1, it is only necessary to raise the tongue 
e from the groove 6 by drawing the protector slightly backward, or 
until the lower end of the slots comes in contact with the screw or 
nail d, which will then readily permit the protector to be pushed 
slightly forward and be dropped into its place. I usually attach the 
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arms E to the piece F by dovetails, but they may be attached in any 
other way. 

By constructing the*wash-board as hereinbefore described I attain 
many advantages that are not found in other boards and overcome 
many disadvantages, whereby my protector is not liable to get out 
of order or become inoperative, and by this construction the cost of 
the board with this protector is but slightly increased. 

The main object of this Invention is to form a broad surface for 
the operator or washer-woman to rest her body upon in the act of 
washing, which is a great convenience. 

By forming the outer portions of the parts F and B on one and 
the same are of a circle, as shown in Fig. 1, the two form one con- 
tinuous supporting-surface, and when locked together become as 
rigid and firm as though they were one and the same piece. 

It will be seen that when the board is placed in proper position 
in the tub the rounded portion formed by the parts b and F is of 
the right contour in relation to the board and to the stooping or 
leaning position of the person using it to give easy and natural 
support to the body, as well: as protection to the same from the 
splashing of the suds, which latter is the sole office of other pro- 
tectors. 

It will also be observed that as the protector can be folded into 
the board it tukes no additional root in packing, and the Space for 
the Soap is not materially lessened, so that the board can be used, 
whether the protector is desired or not, without hindrance or ob- 
struction. 

| am aware that other construction of tongue and groove, or even 
tenon and mortise, or any ordinary fastening device or lock may be 
used to connect B and F, or hold them when in position, and I do 
not limit myself to any particular construction therefor; but I pre- 

fer the construction herein shown. 
85 lam aware that it 1s not new to attach a protector toa 
wash-board by means of slots and pins, and claim nothing 
therefor. 

What I claim, and desire to secure by letters patent, is— 

1. A wash-board provided with a cross-piece, b, in combination 
with a remnovable protector piece, kK’ and a lockin device whereby 
the protector and cross-plece nay be brought together edge to 
edge and locked to form one continuous Supporting surface, as set 
forth. 

2. A wash-board provided with a cross-piece, Bb, in combination 
with a removable protector-piece, I’, the cross-piece or protector hav- 
ing interlocking devices on their adjacent edges, whereby the protector 
may be locked to the cross-piece and the two fourm one continuous 
surface, as and for the purpose set forth. 

3. In combination with the cross-piece 8 of a wash-board a re- 
movable protector, I, locking devices, substantially as described, for 
retaining the protector in line with the cross-plece, and the pivoted 
and slotted arms E E, as set forth. 

4. The combination, with the cross-piece b, provided with a groove, 
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b, of the protector F, provided with a tongue, e, and the slotted and 
pivoted arms E E, as set forth. 
In testimony whereof I hereby affix my signature in presence of 
two witnesses. 
CHARLES H. WILLIAMS. 
Witnesses : 
JAMES H. MANDEVILLE. 
FRED. G. DIETERICH. 


(Here follows diagram marked p. 89.) 


90 Der’t’s Exuipirt E. 


Specification forming part of Letters Patent No. 8161, dated June 
17,1851. 


To all whom it may concern: 

Be it known that I, William T. Barnes, of the city of Buffalo, in 
the county of Erie and State of New York, have invented a new and 
useful improvement in wash-boards or washing-inachines, and do 
hereby declare that the following is a full and exact description ol 
the construction and operation of the same, reference being had to 
the annexed drawings making a part of this specification, in which 
Figure lisa perspective view of the fluted side of the board ; Fig. ys 
is a perspective view of the board reversed; Tig. 3 is a perspective 
view of the hand rubber. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation. I con- 
struct my wash-board in two parts ; the lower part (as represented 
by the letter A in Fig. 1in the annexed drawing) is made with 
hollows and rounds on one side and a smooth surface on the other, 
as shown at A in the reversed view, Fig. 2, similar (with the excep- 
tion of the cloth I fasten on the smooth surface, as represented at A, 
the corner of which, for the sake of description, is turned up at M) 

to the common tub wash-board. The upper part (as repre- 
91 sented by the letter B, Fig. 1) is also made similar to the 

upper part of the common board, with an extension (C C), 
through which a screw or rivet (D) passes on either side into the 
lower part of the board, forming a point, so that the lower part (A) 
may be turned round until it is checked by the top part (B) and 
the smooth or even surface (as represented by A, Fig. 2) used for 
washing fine fabrics. My rubber is an oblong square piece of wood 
fluted all round (as represented by lig. 3), and is made of any con- 
venient size to hold in the hand. 

In operating my wash-board I place it in a tub (or otherwise) in 
which the clothes are to be washed and draw the clothes up and 
raise the top of the lower part (A), separating the upper and lower 
part at this point so as to allow a portion of the clothes to be placed 
between, and — then closes, holding them by the pressure from slip- 
ping off the board (as seen at N, lig. 2), while using the rubber, and 
the same with both the fluted and smooth sides of the board. 


(Model.) 
C. H. WILLIAMS 


WASH BOARD. 
No. 265,555 Patented Mar. 28, } 
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This mode of holding the clothes is of great importance, and the 
want of which is the great defect in all wash-boards and washing- 
machines, and is intended to be applied to washing-machines of 
whatever construction. 

The lower part (A) may be used independent of the top (B) by 
using a |board or back, but is not as good as when used as repre- 
sented in the drawings. When the clothes are placed on the board 
the rubber may be used with one or both hands. Much time and 

lnbor is saved by the use of the rubber, as it covers a greater 
9? extent than the hand in rubbing and presses on the clothes 

its whole length, and its position is shifted and changed with 
great fdcilitvy, thereby rendering the rubbing more effectual and 
Ssauves lifting the clothes, and also saves the hands from belng worn 
or blistered, as when the clothes are rubbed in the usual way. It 
also admits of the position of the operator being changed, making 
the labor less tiresome. 

‘rom the peculiar manner in which it is necessary to apply 
manual force to wash clothes with a common machine the hands of 
the operator are, in general, very soon blistered and in all cases ren- 
dered sore. ‘To avoid this difficulty, and also at the same time to 
facilitate the use of the machine and lessen the labor of performing 
au given amount of washing with it, is the object of my present In- 
vention. 

What I claim, and desire to secure by letters patent, is— 

Ist. | claim fastening cloth (or its equivalent on the board to pre- 
vent fine fabrics from slipping and from being torn or rubbed too 
much, but I do not claim lining the grooved wash-board with India 
rubber or other equivalent material. 

2Zud. I claim hinging the wash-board A to the frame B C for the 
‘pose of holding the clothes while being washed and at the same 
time allowing the board to be turned over substantially as herein 
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WILLIAM T. BARNES. 


B Der’r’s Exuipit G. 
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Unitrep STATES PATENT OFFICE. 
Joun Eprenerer and Bernuarpt GRAHL, of Council Bluffs, Lowa. 
Improvement in Wash-DBoard.: 
Spr cification forming part of Letters Patent No. 127,320, dated May 
28, 1872. 
To all whom it may concern: 
Be it known that we, John Epeneter and Bernhardt Grahl, of 
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Council Bluffs, in the county of Pottawattamie and in the State of 
Towa, have invented certain new and use ful — nents In wash- 
boards; and do hereby declare that the following is a full, clear, and 
exact description thereof, reference being ha d to the accompanving 
drawing and to the letters of reference marked thereon making a 
part ol f this spec ification 

The nature of our invention a. in the construction and ar- 
rangement of a “ wash-board,” as » hereinafter more fully set 
forth. 

In order to enable others skilled in the art to which our Invention 
appertains to make and use the same we will now meee to describe 
its construction and operation, referring to the annexed drawing, In 
which— 

Figure 1 isa plan view and Fig. 2 is a longitudinal vertical sec- 
tion of our wash-board. 

A represents the usual frame for a wash-board, in which, in place 
of the sear he hs ry rubbing-surface, we use a board, b, pro- 
vided with bristles C C extending upward and attached in the same 
manner as on ea brush. At the upper end of the board 6, and 
in the frame A, is placed an inclined board, D, forming a part of an 
apron, the other part of which is formed by a piece, I, of vil-cloth 
keeping the operator from getting wet. The oil-cloth Ik may or may 
not be used, as desired. Phe space G back of the apron Is, by said 
apron, kept dry, so that the soap, which is generally laid in said 
space, will not gel wet and soft as in other — 

In washing, the soap is rubbed on the brushes C C instead of 
rubbing soap on the clothes. Therefore the soap wil remain on 
the board until used up; whereas, in other boards, it will ran down 
Into the tub as soon as the washing Is rubbed over it. As soon as 
the soap is rubbed over the bristles it makes a foam, and will remain 
until no more soap is in thei 

Having thus fully describ ed our invention, what we claim as new, 
and desire to secure by letters | 

The combination of the boar | lb bristles C C, inclined board 
LD), space G, and apron E, all as ive and de | 

In test lmony at we claim the foregoing we have hereunto set 
our hands this 27th day of March, 1872. 

JOHN EPENETER. 
BERNHARDT GRAUHL, 
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Witnesses: 
JOHN LINDER. 
JOHN WYTTENBURY. 


(Here follows diagram marked p. 95.) 
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96 -Der’t’s Exursir I. 
UniItTeED STATES PATENT OFFICE. 
James ‘A. Cone. of Northville, New York. 
Improvement un Wash- Boards. 


Specification forming part of Letters Patent No. 146,433, dated Jan- 
uary 13,1874; application filed October 10, 1873. 


To all whom it may concern: 

Be it known that I, James A. Cole, of Northville, Fulton county, 
New York, have invented a wash-board, of which the following is 
a specification : 

My invention relates to providing a reversible wash-board with a 
pivoted head, so constructed and arranged as tu adapt it to be folded 
between the projecting ends of the side bars, and thus OCCUPY little 
space , or to be extended and set at an angle LO the board proper for 
supporting it in the tub. 

[In the drawing, Figure 1 represents a vertical section of the board 
and folding-head, and Fig. 2 a front or plan view. 

The frame of the board is formed of parallel side bars } 6 and 
connecting cross bars or rounds 5 5. ‘The zine or tin plate a, which 
is secured to and between these four parts, 1s corrugated in such a 
manner that the board nay be made Lo present a coarse or fine rub- 
bing-surface, according as one end or the other is uppermost in the 
tub. To adapt it for sueh use, the side bars / project equally at 
each end of the board. ‘The folding head is formed of parallel side 
bars, which are connected by a board or panel, zz and cross-bar 3. 
The same Is pivoted LO bar t between the bars hb of the board and 
centrally thereof, as shown, so that it will fit between the ends of 
bars 6 when itis required to pack the same for transportation or 
other purpose. ‘To facilitate this the bars are cut away from 6 6 to 
the pivot-bar 4. The head may be set at an angle to the board 
proper to support it In a position convenient for performance of the 
rubbing process. 

| do not claim a wash-board adapted, when reversed, to present a 
different rubbing-surface; but 

l claim— 

The combination, with the reversible board formed of plate a and 
bars 6 b projecting equally at each end and connected by bars 5 5, 
of the head pivoted centrally thereto, as shown and described, to 
adapt it to fold with or support the board, in the manner specified. 

J. A. COLE. 

Witnesses: 

A. C. SLOCUM, 
J. S. BARKER. 


(Here follows diagram marked p. 97.) 
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98 Der’t’s Exursit L. 
Unitep States PATENT OFFICE. 
ANNA FRIKE, of Fowler, Illinois. 
Improvement in Wash-Boards. 


Specification forming part of Letters Patent No. 150,315, dated April 
28, 1874; application filed March 27, 1874. 


To all whom it may concern: 

Be it known that I, Anna Frike, of Fowler, Adams county, IIli- 
nois, have invented a new and useful improvement in wash-boards, 
of which the following is a specification, reference being had to the 
accompanying drawings. 

The invention relates to an improved wash-board, and consists of 
a board properly supported and provided on oppusite sides with 
washing or rubbing surfaces composed of corrugations of different 
sizes, the top of the board being supplied with a tilting angle-plate, 
so that as either side of the wash-board is used a broad surface is 
presented to support the body of the operator and prevent the water 
from wetting the person. ‘The object of the invention is to provide 
a double wash-board, either side of which can be used with equal 
comfort. 

Figure 1 is a front elevation of a device embracing the elements 
of the invention. Fig. 2 is a vertical central section of the same. 

A in the accompanying drawings is a board, one side of which is 
supplied with the corrugated plate B, the other with the corrugated 
plate D, the sizes of the corrugations differing as desired, to the end 
that coarse or fine material can be washed on the same board. Se- 
cured to the board A are the cleats E, the sides of which project 
properly above’the corrugated surfaces, while their lower ends form 
the support for the board, their upper projecting above the upper 
edge of the board, and provided with bearings to receive the jour- 
nals a on the ends of the lower corners of the square shaft F, the 
upper surfaces of which are secured to the angle-plate H in such 
manner that when one side of the plate is at right angles to the cleats 
E that surface of the shaft F below the plate shall be substantially 
in the same vertical plane as the adjacent surface of the board A. 
The plate H consists of two pieces of material of proper dimensions 
secured together at right angles, the shaft F attached to the re- 
entrant angle. Thus, be either side of the board used, it is only 
necessary to tilt the plate H toward the opposite side, which affords 
a broad surface to support the person, and also protects the clothes 
of the operator from being dampened or soiled. 

It is obvious that the tilting piece H can be made with its side 
pieces at a greater or less angle than a right angle, and still effect 
the object of the invention; also that it can be used with good re- 
sults upon any wash-board having a double face, whether the cor- 
rugations upon the faces are of like size or not. 
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What I claim as my invention, and desire to secure by letters pat- 
ent, is— 

1. The tilting piece H, the sides of which are placed at or about 
at a right angle to each other, and mounted upon the rock-shaft F, 
substantially as shown and described. 

2. A tilting piece, in combination with a double-faced wash-board, 
substantially as described and set forth. 

In testimony that I claim the foregoing improvement in wash- 
boards, as above described, I have hereunto set my hand and seal 
this 23d day of March, 1874. 


her 
ANNA x FRIKE. [t. s.] 
mark. 


Witnesses: 
J. M. RICE. 
H. C. NICHOLS. 


(Here follows diagram marked p. 99.) 


100 Der’t’s Exuisit N. 
Unirep States PATENT OFFICE. 
Wriyatt M. Srevens, of Lowell, Massachusetts. 
Improve ment in Attachm nts for Wash- Tubs. 


Specification forming part of Letters Patent No. 222,846, dated De- 
cember 25, 1879; application filed May 16, 1879. 


To all whom it may concern : | 

Be it known that I, Wiyatt M. Stevens, of Lowell, in the county 
of Middlesex and State of Massachusetts, have invented certain new 
and useful improvements in attachments for wash-tubs; and I do 
hereby declare that the following is a full, clear, and exact descrip- 
tion of the invention, which will enable others skilled in the art to 
which it appertains to make and use the same, reference being had 
to the accompanying drawings and to letters of reference marked 
thereon, which form a part of this specification. 

My invention relates to a new and useful attachment to wash-tubs 
or other receptacles in which water or liquids of any kind are kept 
in motion or agitation during the process of washing clothing, or 
for similar or kindred purposes ; and this invention consists of a de- 
tachable frame adapted to be easily secured to the tub or tank, and 
removed therefrom as easily, to which frame is secured an apron, 
made preferably of rubber cloth or other suitable water-proof mate- 
rial, the lower part of which apron lies inside of the tub or tank, 
and thereby serves as a protector for the operator and prevents the 
liquid in the tub from spattering over onto the garments of the 
operator. As soon as the washing is done the attachment with its 
apron may immediately be removed from the tub, if so desired. 

In the accompanying drawings Figure 1 represents a plan view 
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of a wash-tub provided with my improved attachment. Fig. 2 repre- 
sents a front elevation of the tub and attachment. Fig. 5 represents 
a longitudinal section on the line A B (shown in Fig. 1). Fig. - 
represents an elevation of the attachment. 

Similar letters refer to similar parts wherever they occur on the 
different parts of the drawings. 

a represents an ordinary wash-tub, and } represents a wash-board 
made in the usual manner. c is the frame, made of wire or suitable 
material, which frame is bent downward in both of its ends, where 
it is preferably curved in the shape of hooks or clamps c’ c’, adapted 
to embrace the upper edge or rim of the tub, as shown, so as 
to secure said frame to the tub when the attachment is required for 
use. 

I wish to state that I do not confine myself to this exact clamping 
device for securing the frame c to the tub or other receptacle, as this 
may be varied, as, for instance, clamping screws or bolts and sockets 
may be used, or other well-known means employed for attaching 
said frame to its tub or tank without departing from the spirit of 
my invention. 

d is the water-proof apron, sewed or otherwise secured to the frame 
c,as shown, and made long enough so as to project inside the tub 
somewhat below the upper edge or rim of the tub, or more, as shown 
in Fig. 3. 

By the use of this simple attachment the operator at the tub is 
protected from being wetted by the water spattered about during the 
process of washing clothes, &c. Besides this use, the frame also serves 
as a rest,against which the operator may rest his or her body during 
the performance of the work. 

Having thus fully described the nature, construction, and opera- 
tion of my invention, I wish to secure by letters patent, and claim— 

The herein-deseribed attachment for wash-tubs and similar arti- 
cles, consisting of the frame c, having its ends c’ c’ adapted to be se- 
cured to the tub, and provided with a water-proof guard or apron, d, 
substantially as and for the purpose set forth. 

[In testimony that I claim the foregoing as my own invention I 
have affixed my signature in presence of two witnesses. 


WIYATT M. STEVENS. 
Witnesses : 
L. G. HOWE. 
W. N. FLAGG. 


(Here follows diagram marked p. 101.) 


40O/ 


W.M STEVENS. 
Attachment for Wash-Tubs. 


No. 222,846. Patented Dec. 23, 1879. 
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102 (2-175.) 
Der’t’s Exutsit O. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
UnITeD STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted John M. Gorham, January 6, 1880, number 
223,338, for improvement in wash-board. 

[In testimony whereof I, k. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this third day 

of August, in the year of our Lord one thousand eight hun- 
1024 dred and eighty-three and of the Independence of the United 
States the one hundred and eighth. 
| SEAL. | (Signed) : EK. M. MARBLE, 
Commissioner. 
103 (637.) 


[On margin:] Model, $15. H. dr’g. 
To the Commissioner of Patents : 

Your petitioner, residing at Cleveland, Ohio, prays that letters 
patent may be granted to him for the invention set forth in the an- 
nexed specification, and he hereby appoints Leggett & Leggett, of 
Washington, D. C., or their duly accredited assistant, his attorneys 
tO prosecute this application, to make alterations and amendments 
therein, to receive the patent, and to transact all business in the 
Patent Office connected therewith. 

JOHN M. GORHAM. 
104 Specification. 


Be it known that I, John M. Gorham, of Cleveland, in the county 
of Cuvahoga and State of Ohio, have invented certain new and 
useful improvements in wash-board frames; and I do hereby de- 
clare the following to be a full, clear, and exact description of the 
invention, such as will enable others skilled in the art to which it 
pertains to make and use it, reference being had to the accoln pany- 
ing drawings, which form part of this specification. 

*{My invention relates to wash- 

Substitute E, Jan. 8, 105 boards, and more particularly to 
wash-board frames, and it consists, 


Substitute B, Dec., 30, broadly,in the combination with a wash- 
78. board frame of any construction, of a 
swinging, turning, movable, or yielding 


* Words and sentences enclosed in brackets erased in original. 
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protector for preventing water & suds from splashing upon the oper- 
ator. 


[In the drawings Fig. 1 represents one form of my invention, 
showing the protector in its closed or folded position, as packed for 
shipment. 

lig. 2 represents the same with the protector raised to its normal 

& operative position. 
Insert C, Dec. 30, ’78. A is a wash-board frame of any fashion, 
dimensions, or material,and B is the wash- 
ing or rubbing surface, which may be of any kind or material. 
C isa movable or yielding plate or “protector” pivoted, 
106 journaled, hinged, or in any manner moyably attached to 
the frame A, or to any suitable part of the wash-board what- 
ever. 


*) 


Fig. 3 of the drawings shows one form 

Cancelled Dec.30,’78. of my invention in longitudinal section, 

and Fig. 4 sets forth a few of many modifi- 

vations that may be adopted & still be comprehended by my inven- 
tion. 


The protector C may either be of a single or of two or more 
pleces. 


It may also be swung from either edge. If 

Cancelled Dec. 20, made from wood or metal some hinge or 

78. pivot connection between it and the frame 

A is preferable; but, inasmuch as my in- 

vention, as already specified, broadly consists in «a bending or yield- 

ing “ protector,’ the part C may, if desired, be formed from rubber 

or leather or any other sufficiently elastic substance, and in 

107 ~—such ease be rigidly tacked or riveted to the wash-board ; or, 

if desired, instead of being actually fixed as a part of the 

wash-board structure, the “ protector” C,in any of its forms, may be 

constructed as an independent article of manufacture and adapted 

to be detachably attached toa wash-board otherwise unprovided 
with anything of this kind. 


My invention presents, among several advantages, the following 
important ones not possessed by any device of which I am aware, 
viz: Kase & compactness in packing for shipment; simplicity and 
cheapness of construction; a novel & attractive appearance; «, 
finally, by its folding or elastic character, a perfect adaptability to 
any operator, giving way as it does to slight. pressure, thus not only 

saving itself & the board to which it is attached, but also 
108 being less wearing to the clothes & person of the operator 
leaning against it. |* 


ee 


* Words and sentences enclosed in brackets erased in original. 


JAMES T. SARGENT ET AL., &C., VS. EDWIN K. BURGESS. 99 


109 What I claim is— 


[ist. An elastic or yielding wash-board 
Substitute D, Dec. 30, “ protector,” substantially as & for the pur- 
S. ° pose specified. 
2d. In combination with a wash-board, 
the protector CU, made yielding or elastic, substantially as & for the 
purpose shown. 
Insert A, Dee. 16, ’78. od. ‘The combination, with a wash-board, 
of a protector, C, adapted to swing upon 
said wash-board, substantially as set forth. }* 


a ‘ 


110 In testimony whereof I have signed my name to this 
specification in the presence of two subscribing witnesses. 
JOHN M. GORHAM. 
Witnesses: 
JNO. CROWELL, JR. 
W. E. DONNELLY. 


11] STATE OF OHIO, County of Cuyahoga ‘ 


John M. Gorham, the above-named petitioner, being duly sworn, 
deposes and say- that he verily believes himself to be the original 


’ 


. 


and first inventor of the wash-board frame described in the forego- 
Ing specification ; that he does not know or believe that the same 
was ever before known or used, and that he is a citizen of the 


United States. 
JOHN M. GORHAM. 


Sworn to and subscribed before me this 22nd day of October, 
1878. 


[L. s.] JNO. CROWELL, Jr. 
Notary Public. 


112 In the U.S. Patent Office. 
In Re Jonnx M. Gornam’s Application for U. 5. Letters Patent on 


Wash-Board Protector. Filed ——, 1878. 


Hon. Com’r of Patents. 

Str: It is respectfully desired to amend the above-named appli- 
eation as follows, viz: 

Add LO the present claims the following claim ; 


i“ 4th. A wash-board provided with a splash plate or protector, C, 
or its equivalent, said plate or protector adapted, without detach- 


= : ; ii ait 
* Words and sentences enclosed in brackets erased in original, 
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ment from the wash-board to which it is 
A. Cancelled Dee. fixed, to be moved, turned, or folded out of 
00, “78. its normally operative position for purpose 
of economy of space in packing and ship- 

ment, substantially as shown.” |* 


Respectfully, LEGGETT & LEGGETT, 
Att’ys for Gorham. 


[Endorsed :] 8487. 1. Amendment A. Dec. 16,’78. Cancelled. 
Patent Office U.8., Dec. 16, 1878. 


113 C. Dec. 19, 1878. . C. E. E. 
Room No. 105. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
Wasuineron, D.C., Dec. 18th, 1878. 


John M. Gorham, care Leggett and Leggett, present. 
“'Wash-boards.” No. 8487. Filed Nov. 27, 1878. 
>) 


This application has been examined. The description of Figs. 3 
and 4 appears in the body of the specification instead of following 
the description of Figs 1 and 2, which is found at the head of the 
specification ; two of the figures are numbered “3” in the drawing 
and another figure has no number nor description. The claims are 
rejected upon the patent to Epeneter and Grahl, No. 127,525, May 28, 
1872, in “wash-boards,” the patent to Anna Frike, No. 150,815, Apr. 
28, 1874, “ wash-boards,” being added for the 3d claim. In view of 
the state of the art, as shown by the references cited, the construc- 
tion shown in the figures at the bottom of the sheet of drawings 
cannot be considered as modifications of the alleged invention and 
said figures should be erased. 

C. G. GOULD, 
Ass't Kraminer. 
S. BRASHEARS, 
Act'g ELxam’r. 


| Endorsed:] 8487. 2. Official brief. Dec. 18, ’78. 
114 , Room 105. 


W ASHINGTON, D. C., Dec. 28, 1878. 
Hon. H. E. Paine, Commissioner of Patents. 
Sir: In the matter of the application of Jno. M. Gorham for patent 
for “ wash-boards,” filed Nov. 27th, 18S78— 
Erase from 4th line, p. 2, of specification to 12th line, same p., and 
substitute: 


* Words and sentences enclosed in brackets erased in original. 
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[“‘ First, in the combination, with a wash- 

B. Cancelled Jan.8, board,of a protector loosely secured thereto, 
749. the same being constructed and adapted SO 
that when not in use it may be folded par- 

allel against the waslf-board; second, in the combination, with a 
wash-board, of a protector loosely secured thereto, the same being 
constructed and adapted when not in use to fold against the wash- 
board so as to be inclosed within the limits of the latter 

115 without projection therefrom in any direction, substantially 
as set forth : third,in the combination, with a wash-board, of a 
protector pivoted to the upper portion of the casing about the space, 
which latter is formed between the rubbing plate and the top of the 
board, said protector being adapted to fold downwardly and be en- 
closed within said space; fourth, in the combination, with a wash- 
board, of a protector loosely secured thereto, together with il spring 
device adapted to hold said protector 1n operative position, with an 
elastic adjustment to and from the board ;* fifth, in the combination, 


Witha wash-board, ol a protector loosely secured thereto, together with 
a spring device adapted to maintain said protector in folded position 

against the board when the same Is not In use; sixth, in the 
116 combination, with a wash-board, of a protector pivoted thereto 

by ul spring device, which latter 1s adapted to hold the pro- 
tector in operative position with an elastic adjustment, and also to 
maintain the same folded parallel against the board when not in 


use.” 


Between 21st and 22d lines, same p., Insert: 


( si lig. 3 is a front view of the wash-board and protector ‘as 
. ‘) > 


the latter is in the position shown in Fig. 


Erase from 5th line of 3rd p. to 15th line, same p 
Krase from “ pieces,’ on 15th line of 3rd p., to 14th line of 4th p. 
Erase all claim and substitute: 


Ist. The combination, with a wash-board, of a protector 

loosely secured thereto, the same being constructed and 

117 adapted so that when not in use it may be folded parallel 

against the wash-board, substantially as set forth. 

2d. The combination, with a wash-board, of a protector 

loosely secured thereto, the same being constructed and adapted 

when not in use to fold against the wash-board so as to be 

inclosed within the limits of the latter without projection 
therefrom in any direction, substantially as set forth. ]f 

* Words underscored are enclosed in pencil lines. [On margin:] Bad. Not shown 


in model or draw ing. 
W ords and sentences enclosed in brackets erased in original. 
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(3rd. The combination, with a wash-board, of a protector 
pivoted to the upper portion of the casing about the* space, 
which latter* is formed between the rubbing plate and the top 

D. of the board, said protector being adapted to fold downwardly 
and be inclosed within said space, substantially as set forth. 
4th. The combination, with a wash-board, of a protector 

118 loosely secured thereto, together with a spring device adapted 
to hold said protector in operative position, with an elastic 
adjustment to and from the board, * substantially as set forth. 
oth. ‘Lhe combination, with a wash-board of a protector 
loosely secured thereto, together with aspring device adapted 

to maintain said protector in foldedt position against the 
board when the same is not in use, substantially as set forth. 

6th. The combination, with a wash-board, of a protector 
pivoted thereto by spring device, which latter is adapted to 
hold the protector in operative position, with an elastic ad- 
justment, and also to maintain the same folded parallel against 


the board when not in use.f substantially as set forth. | H 


Cancel the two figures shown in lower portion of the sheet of 
drawings. | 
Resp’y, X&c., 
LEGGETT ann LEGGETT, Attys. 


[ Endorsed :] 8487. 3. Amendment- B,C,D. Dec. 380,’78. Can- 
celled. Patent Office U.S., Dec. 30, 1878. 


119 go 4h. 2 
Room 105. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
V ASHINGTON, D. C., Jan’y 6th, 1879. 
John M. Gorham, care Leggett and Leggett, present. 
“'Wash-board frames.” No. 8487. Filed Nov. 27, 18738. 


This case has been examined as amended. 

The Ist, 2d, and 3d claims are rejected upon the patent to Epene- 
ter and Grahl, previously cited, and it is thought that the inter- 
lineations in the 3d claim and 3d clause of the statement of inven- 
tion render those clauses ambiguous. The 4th claim can probably 
be allowed if the pencilled clause in said claim is erased, but ’as 
presented is rejected, there being no elastic adjustment of the pro- 
tector “to and from the board.” 


ee ee eee 


* Words underscored are enclosed in pencil lines. [On margin:] Bad. 
HS margin:] Not in case. 
t Words and sentences enclosed in brackets erased in original. 
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There is no foundation for the 5th and 6th claims in either the 
specification, model, or drawing, and said claims are therefore re- 
jected. 

The Ist, 2d, 3d, 5th, and 6th clauses of the statement of invention 
should be erased and the 4th clause of the statement of invention 

should be amended by cancelling the words “ with an elastic 
120 adjustment to and from the board.” 
C. G. GOULD, 
Ass't Examiner. 
S. BRASHEARS, 
Act’g Exam’r. 


[Endorsed :] 8487. 4. Official brief. Jan. 6, ’79. 


’ 


12] In the United States Patent Office. 


In Re Joux M. Goruam, Application for Wash-Board Protector. 
Filed Noy. 27, 1878. 
Hon. Commissioner of Patents. 

Sir: We have amended this application by erasing the original 
specification and present amended claims and substituting a new 
specification and new claims. 

In framing this amendment we have borne carefully in mind the 
references cited, and, believing as now presented the claims sought 
do net in any manner conflict with the references cited, we respect- 
fully ask that allowance be had, unless additional anticipatory mat- 
ter be produced. 

Considering first patent, No. 127,525, of 1872, we find the inveén- 
tion there referred to to consist of a protector in the form of an oil- 
cloth apron, one edge of which is permanently attached to the 
wash-board, and the other adapted to be hooked to the person of the 
operator. 

Again, in Anna Frike’s invention, shown in patent No. 
122 150,315, April 28th, 1874, we find a tilting head piece or 
“ protector,” as she terms it, especially adapted to a double- 
face wash-board. Neither of these devices just referred to possess 
the feature of elasticity or resiliency, or any of the characteristics 
intended to be covered by applicant’s claims as now presented. 
Respectfully, &e., 
LEGGETT & LEGGETT, Attys. 


[Endorsed :] 8487. 5. Argument. Jan. 8, 79. Patent Office 
U. S., Jan. 8, 1879. 
123 In the United States Patent Office. 
In Re Joun M. Goruam, Application for Wash-Bodrd Protector. 

Filed Nov. 27, 1878. 

Hon. Commissioner of Patents. 

Sir: It is desired to amend the above application by erasing the 
entire specification and claims, beginning on page two thereof to 


(San AAR REEaREEEE . 
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the beginning of the attest, at the top of page six, and substitute 
therefor the following specification and claims: 


124 {My invention relates to wash-boards, and more particu- 
larly to wash-board frames; and it consists, 

E. Substitute F, M’ch broadly, in the combination with a wash- 
17, 79. board frame of a protector, adapted by its 
elasticity or resiliency,* or by any suitable 


spring or elasti ‘attachment to yield LO pressure and to return to its 
normal position when said pressure is removed. 

The object of this invention is to shield the person of the operator 
from the splashing of water during the use of the board. 

In the drawings Figure 1 represents one form of my invention, 
showing the “ protector” in its closed or folded position, as packed 
for shipment. Fig. 2 represents the same with the “ protector” 
raised to its normal and operative position. 

A is a washi-board frame of any fashion, dimensions, or material 
and B is the wash-board rubbing surface, which may be of any kind. 

C is an elasticor resilient protector,* pivoted, journaled, hinged, 


125. or in any manner movably attached to the frame A, or to any 
suitable part of the wash-board whatever. The protector CU 
may be of a single or of two or more pieces; it may also be swung 
from either of its edges. If made from wood or metal some hinged 
or pivoted connection between it and the frame A is provided, inas- 
much as my invention, as before specified, broadly consists in an 
elastic or resilient protector adapted to vield to the pressure of the 
body of the operator and return to its normal position when said 
pressure is removed. The part C may, if desired, be formed from 
rubber or any other sufficiently elastic substance, and in such case 
instead of being hinged or pivotally attached to the frame A it may 
Le rigidly fixed thereto, or, if desired, instead of being actually fixed 
as a part of the wash-board structure, the protector C, as above speci- 
fied, in any of its forms, may be constructed as an independent arti- 
cle of manufacture and adapted to be detachably attached to 
126 =the wash-board when unprovided with anything of this 
kind. | 
My invention presents, among several advantages, the following 
important ones not possessed by any device of which I am aware, 
viz: Ease and compactness in packing for shipment; simplicity and 
cheapness of construction; a novel and attractive appearance, and, 
finally, bv its elastic and yielding character,* a perfect adaptability 


to any operator, giving way, as it does, to slight pressure; thus not 
only saving itself and the board to which it is attached, but, also, 
being less wearing to the clothes and person of the operator leaning 
against it. | 7 


ect ence —_ - - - — sone _ — _ _ 
nee ence — — 


* Words underscored are enclosed in pencil lines. [On margin:] Too broad; pro- 
tector is not elastic. 
+ Words and sentences enclosed in brackets erased in original. 
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127 | What I claim is— 
1. A wash-board protector adapted by its elasticity or re- 


siliency,* or by any suitable spring or elastic attachment, to yield to 


pressure and to return to its normal position when said pressure is 
removed, substantially as shown. 

2. The combination, with a wash-board, of a protector loosely or 
movably secured thereto, the same being so constructed that when 
not in use it may be folded bodily against the wash-board, substan - 
tially as shown. 

3. The combination, with a wash-board, of a protector loosely or 
movably secured thereto, the same being so constructed that when 
not in use it may be folded against the wash-board so as to be in- 
closed within the limits of the latter without projecting therefrom, 

substantially as shown. 
128 4. In combination with a wash-board and a protector, C, 
or its equivalent, anv* suitable spring or elastic device for 


. 
attaching and connecting the said board and protector together, 
substantially as shown. 


). In combination with a wash-board and a protector, C, or its 
equivalent, any* suitable spring or elastic device for imparting re- 


siliency to said protector, substantially as shown. ]* 


Respectfully submitted. 
LEGGETT & LEGGETT, Ailty’s. 


[Endorsed:] 8487. 6. Amendment E. Jan. 8,’79. Cancelled. 
Patent Office U. S., Jan. 8, 1879. 


129 C. Jan. 15. 8S. M. E. 
Room No. 105. 
DrePARTMENT OF THE INTERIOR, 
Unitrep States PATENT OFFICER, 
W ASHINGTON, D. C., Jan’y 14th, 1879. 
John M. Gorham, care Leggett and Leggett, present. 
“Wash-board frames.” No. 8487. Filed Novy. 27th, 1878. 


This ease has been examined as amended. 

Fig. 3 of the drawings is not described in the specification, and 
the statement of invention and portions of the specification (marked 
in pencil) are too broad. 

The lst claim includes matter not shown in either the model or 
drawing and is rejected. 

The 2d and 3d claims are rejected upon the patent to Epeneter, 
and Grahl, previously cited. 


-_ — _ a - aac ee 


* Words underscored are enclosed in pencil lines. 
t Words and sentences enclosed in brackets erased in origjnal. 


14—s3V9 


non re me Ere 


106 JAMES T. SARGENT ET AL., &C., VS. EDWIN K. BURGESS. 


The 4th and 5th claims are too broad as presented, but can prob- 
ably be allowed if amended as indicated in pencil. It appears from 
the argument of the attorney that he has misunderstood the con- 
struction of the protector in the patent to Epeneter and Grahl. 

Said patent shows a board pivoted between the sides of the wash- 
board frame, to which an oil-cloth apron may be attached or may be 
omitted, if preferred. 

C. G. GOULD, 
Ass’t Examiner. 
S. BRASHEARS, 
Act'g Exam’r. 
[Endorsed :] 8487. 7. Official Brief. Jan. 14, ’79. 
130 In the U.S. Patent Office. 
In Re Joun M. Goruam’s Application for a Patent Wash-Board 
Protector. Filed ——, 1575. 
Hon. Commissioner of Patents. 

Sir: It is desired to amend the above-named application by eras- 
ing the entire specification and claims, from the words “ My inven- 
tion relates to wash-boards,” &c., to the end of the last clause of 
claims, and substitute therefor the following specification and claims: 


| “My invention relates to wash-boards, 
F. Substitute G, andmore particularly towash-board frames, 
Ap’! 16, ’79. and it consists, broadly, in the combination, 
with a wash-board frame, of a protector, 
adapted by any suitable spring or elastic attachment or contrivance 
to yield to pressure and to return to its normal position when said 
pressure is removed. 
13 The object of this invention is to protect the person of the 
operator from the splashing of water during the use of the 
board. 

In the drawings figure 1 represents one form of my invention, show- 
ing the “ protector” in its closed or folded position as packed for ship- 
ment, and Fig. 2 represents’ the same with the protector raised to its 
normal or operative position. 

A is a wash-board frame of any fashion, dimensions, or material, 
and Bb is the wash-board rubbing surface, which may be of any 
kind; C is the protector, and it is pivoted, journalled, hinged, or in 
any manner movably attached to the frame A or to any suitable 
part of the wash-board whatever. 

[t is, moreover, provided or associated with any suitable elastic, 
resillient, or spring contrivance whereby the protector C is adapted 
to yield to pressure and to return to its normal position, as shown 

in Fig. 2 of the drawings, when said pressure is removed. 
132 This protector C may be made of a single or from two or 

more pieces. Moreover, it may be swung from either of its 
edges. |* 


* Words and sentences enclosed in brackets erased in original, 
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[I do not in any degree limit myself to any specific contrivance 
whereby the protector C when moved by pressure against it shall 
spring back or return to its normal position, as in this respect my 
device may be indefinitely varied without a departure from my in- 
vention. 

A wash-board and protector constructed according to my inven- 
tion presents, among several advantages, the following important 
ones not possessed by any device of which I am aware, viz: Ease and 
compactness in packing for shipment; simplicity and cheapness of 
construction; a novel and attractive appearance, and, finally, by its 
qualities, as above specified, a perfect adaptability of the protector 
to any operator, riving way, as it does, to slight pressure, thus not 

oniy saving itself and the board to which it is attached, but 
133 ~~ also being less wearing to the clothes and person of the oper- 
ator leaning against It. 
154 What I claim is— 

1. A wash-board protector adapted by any suitable spring 
or elastic contrivance to vield to pressure and to return to its 
normal position when said pressure is removed, substantially as 
shown. 

2. In combination with a wash-board and a protector, C,a suitable* 
spring or elastic device for attaching and connecting the said board 
and protector together, substantially as shown. 

3. In combination with a wash-board and a protector, C, a suitable 
spring or elastic device for imparting resil/iency to said protector, 
substantially as shown.” |¥ 


Respectfully, ~ LEGGETT & LEGGETT, Alt’ys. 


| Endorsed :]| 8487. 8. Amendment F. M’ch17,’79. Cancelled. 
Cooke. Patent Office U. »., Mar. 17, 1S79. 


135 In the Patent Office. 


In Re Joux M. Goruam’s Application for a Patent Wash-Board Pro- 
tector. Filed ——, 1878. 
Hon. Commissioner of Patents. 

Sir: We herewith submit an amendment to the above application 
of John M. Gorham’s, strictly concurring, we submit, with the last 
action of the examiner. 

We have removed from the specification all the obj: clionable fea- 
tures pointed out, and in the claims we have also amended strictly 
in accordance with the requirements of the office; in short, we have 
done all the examiner seems to have requir d, and have removed 
every objection thus far raised to the allowance of this application ; 
in view of which we respectfully ask that said application be allowed 
as at present amended. 

Respectfully submitted. 

LEGGETT & LEGGETT, Alt’ys. 


* Words underscored are enclosed in pencil lines. 
+ Words and sentences enclosed in brackets erased in original. 
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[Endorsed :] 8487. Letter to office, M’ch 17, ’79. Patent 


9. 
Office U.8., M’ch 17, 1879. 
136 W asHInaTon, D. C., April 16th, 1879. 
In Re Joun M. Goro Am’s Application for Patent “ Wash-Board Pro- 
tector.” Filed Nov. 27, 1878. 

Hon. H. E. Paine, Commissioner of Patents. 

Sir: It is desired to amend the above application by erasing the 
present amended specification and claims and substituting therefor 
the following specification and claims: 


G. Substitute 137 [“My invention relates to wash-boards, 
H, July 17, 1879. and it consists broadly, Ist, in a wash- 
board provided with what I shall term a “ pro- 
tector,’ said protector adapted to move and yield to pressure 
and to return to position when said pressure is relieved ; and, 2nd, 
in a wash-board protector having imparted to it by any suitable 
means * the character of elasticity or resiliency, whereby 1t 1s suscep- 
tible of yielding to pressure and of returning to position when said 
pressure is relieved. 

(In the drawings figure 1 represents one form of device embody- 
ing my invention, wherein the protector is shown ina closed or 
folded position as packed for shipment. Figure 2 shows the same 
with the protector free or open ana in operative position.)+ Figure 

3 is a front view of the device referred to in figures 1 and 2. 
138 Figure 4 represents another or modified form in which my 

invention may be embodied, and figure 5 shows still another 
modified form of my invention. 

A is a wash-board frame of any fashion, dimensions, or material, 
and B is the washing or rubbing surface, which also may be of any 
kind or material whatever. Cis a movable or yielding plate or pro- 
tector, and this protector may be pivoted, journalled, hinged, screwed, 
nailed, or in any suitable manner attached to the wash-board. The 
protector C may either be of a single or of two or more pieces. It 
mav also be swung or attached from either of its edges.{ If the pro- 
tector is made from wood, metal, or any rigid, unyielding substance 
some hinge, pivot, or journal connection between it and the frame 
A is necessary, and when this form of construction is adopted some 

suitable spring or elastic attachment or connection must 
139 be employed which shall operate to retain the protector in 

the position shown at figure 2 of the drawings, but which 
shall permit the protector to yield to pressure against it. |§ 

[Two of an indefinite variety of said springs or elastic connections 
or attachments are shown in the drawings. The one in Figure 3 is 
a coil spring, one end of which presses against the lower face of the 
protector and the other against the upper face of the wash-board 


* Words underscored are enclosed in pencil lines. [On margin :] Too broad. 
7 [On margin opposite words in parentheses:] No, and shown in ref’s. 

t{[On margin :] Not clear how. 

t Words and sentences enclosed in brackets erased in original. 
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frame, thus always tending {to retain the protector in the position 
shown in figure 2 of the drawings. ‘The other, shown in Fig. 5, 
represents a spring hinge or strip, which acts both as a means of at- 
tachment between the protector and wash-board frame, and also in 
the manner just specified in relation to the coil spring in Fig. 
140 3; but inasmuch as my invention, as already stated, consists 
broadly in an elastically yielding protector, the part C may, 
if desired, be formed from rubber. spring sheet metal, or any other 
equivalently elastic substance, and in such case it may be nailed or 
screwed to the wash-board instead of being connected thereto by the 
hinge or pivot arrangement heretofore referred to; OF, if desired, 
instead of being actually fixed and produced as an original part of 
the wash-board structure, the protector C, in any of its forms speci- 
fied, may be constructed as an independent article of manufacture 
fitted to be detachably or permanently attached to a wash-board 
otherwise unprovided with anything of this deseription. 
|My Invention prese nts, aqMmMonge several advantages, the following 
important ones not possessed by any device of which l am 
141 aware, viz: Ease and compactness in packing for shipment, 
simplicity and cheapness of construction, a novel and at- 
tractive appearance, and, finally, by its folding or elastic character, 
a perfect adaptability to any operator, giving way, as it does, to slight 
pressure, thus not only saving itself and the board to which it is 
attached, but also being less-wearing to the clothes and person of 
the operator leaning against it. 
142 What I claim is— 
Ist. An elastically vielding wash-board protector, sub- 
stantially as shown. 
2nd. In combination with a wash-board, a protector, C, adapted 
to move and yield to pressure, and also adapted, by suitable spring 
or elastic construction or attachment, to return to position when 
said pressure is relieved, substantially as shown.” | 


1 ,% ,* 


143 [t is also desired to reinstate the cancelled figures of draw- 


Ings and Lo numb r them from | to »), Aas indicated in the 


above-amended specification. 
Respectfully, LEGGETT & LEGGETT, Attorneys. 


| Endorsed :] 8487. 10. Amend’tG. Substitute spec. April 16, 
‘79. Caneelled. Patent Office U.S., Apr. 16, 1879. 
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144 C. May 21. S. M. E. 
Room No. 105. 


DEPARTMENT OF THE INTERIOR, 
UniTeD States PATENT OFFICE, 
W AsHINGTON, D. C., May 20, 1879. 
John M. Gorham, care Leggett & Leggett, Washington, D. C. 
Application. “ Wash-board frames.” Filed Novy. 27,1878. (8487.) 


This application, as amended 16th ultimo, has been considered. 
Attention is called to notes penciled on the margin of the specifica- 
tion, especially as to Figs. 1 & 2 of the drawing, which do not show 
the invention. 

Claim 1 is broad enough to cover a simple sheet of spring metal 
or rubber fabric, and a patent for that could scarcely be desired. 
Claim 2 is too broad to be patentable, being substantially for a re- 
sult accomplished by any “suitable” means. If the word “ suit- 
able” be erased from the claim and the words “substantially as de- 
scribed” inserted after “attachment,” the claim may, so far as 
advised, be allowed. As now presented both claims must be re- 
jected. 

L. M. I. Ct OK OF Examiner. 


[Endorsed :] 8487. 11. Official brief. May 20, ’79. 


145 C. July 3. 8S. M.E. 
Room No. 105. 
‘ DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
Wasuineton, D. C., July 3d, 1879. 
John M. Gorham, care of Leggett and Leggett, present. 
“'Wash-board frames.” No. 8487. Filed Nov. 27, 1878. 

In view of another pending application involving an interference 
with this, twenty days from date are given for the adjudication of 
all preliminary questions arising in this application, at the expira- 
tion of which time the preliminary interference will be declared. 

L. M. E. COOKE, Evam’r. 
C. G GOULD, 


y. | ss't kxa a une v< 


[Endorsed:] 8487. 12. Official brief. July 3, ’79. 
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In Re Joun M. GorwAm’s Application for Patent “ Wash-Board.” 
Filed November 27, 1879. 


Hon. Com’r of Patents. 
Sir: It is desired to amend this application by erasing the present 
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amended specification and claims and substituting therefor the fol- 
lowing specification and claims, viz: 


“My invention relates to wash-boards, particularly to the combi- 

nation, with a wash-board, of a protector 

H. July 17, 79. constructed to bend or yield to pressure 

and to return to position when said press- 
ure is removed. ‘This protector is to shield the person of the washer 
from splashing water or suds. Protectors have been heretofore em- 
ployed in connection with wash-boards, and they have been of but 
two general types, one wherein the protector is rigid and rigidly 
attached to the wash-board frame. A protector thus con- 
147 ~—structed and attached is not capable of yielding or moving 
from its position when the body of the operator presses against 

it, and it is on this account frequently objected to. 

“The second type is when the protector is attached to the wash- 
board frame by a joint or pivot and is allowed a swinging movement; 
but it possesses no elastic or resilient quality or function, and, when 
moved by pressure, has no power to return again to normal position 
when said pressure is removed. 

“My invention is designed to overcome the objections and defects 
presented in these two old types of protectors; and as said inven- 
tion broadly comprehends any wash-board protector constructed to 
bend or yield LO pressure, ane to return to pr sition when sald pressure 
is removed, it is apparent that [ am not to be confined to any specific 
form or mere construction of device, inasmuch as a variety of modi- 
fied mechanical structures may be adopted in embodying my said 
Invention. 

“T will, however, illustrate and describe one or two effective forms 
of device according to this invention. 

“In the drawings— 
148 “Fig. 1 illustrates a wash-board and its protector, made ac- 
cording to my invention. This{drawing]* figure is in longi- 
tudinal vertical section, and it represents the protector as laid down 
upon the face of the board, as packed for shipment. 

“ Fig. 2 is a similar view of the same device, only the protector is 
shown as freed and sprung out into operative position. 

“Tig. 31s a front view of the device, as shown In Fig. 2. 

“Fig. 4 represents a modified form of my device wherein the pro- 
tector, instead of being formed from a rigid piece and elastically 
pivoted to the frame, as shown in Figs. 1, 2, and 3, is made from a 
piece of rubber, spring metal, or equivalent material, susceptible of 
itself yeilding and returning to position, and this is rigidly fixed to 
the wash-board frame, as shown. 

“Figure 5 shows another modified embodiment of my invention, 
merely illustrating a different spring coupler, C’, from that shown 
in Figs. 1, 2,.and 3. 

“A is the wash-board frame, which may be of any size, description, 


— 
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* Words and sentences enclosed in brackets erased in original. 
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or material; B is the rubbing surface, which may also be of 
149 any character; C is the protector, and C’ a spring, which may 
be either a coupler between the protector and wash-board 
frame, as shown in Fig. 5 of the drawings, or the protector may be 
pivoted to the frame, and the spring C’ act to push or pull the pro- 
tector into the position illustrated in Figs. 2 and 3. 
“The construction of the device shown in Fig. 4 I have already 
sufficiently specitied in the preceeding explanation of the drawings. 
“The operation of my device is readily understood. The spring 
C’ or the elastic character of the thing itself (as skown in Fig. 4), 
serves always to keep the protector in operative position (see Figs. 2 
and 3). When the body of the operator presses against it, it yields 
in such a way as at the same time to press snugly against her per- 
son, and also to return at all times to position when said pressure is 
removed. It thus becomes very effective as a protector, while at the 
same time it is not* wearing to the person or clothes of the operator. 
“Another peculiar feature of my wash-board is the flat manner in 
which it can be packed, as shown in Fig. 1 of the drawings. 
150 This is a great convenience and advantage in packing for 
shipment; and, moreover, when thus packed, the protector is 
itself protected from injury, to which it would otherwise be exposed. 
This is accomplished by locating the protector, as shown in figures 
1, 2, and 3 of the drawings, below the crown piece and between the 
side pieces of the frame. 
“What I claim is— 


[‘‘ 1st. Incombination with a wash-board, 

Substitute I, Dec. 15, a protector constructed to bend orf yield 
79. to pressure and to return to position when 

said pressure is relieved, substantially as 
and for the purpose shown. |} 

“2nd. The combination, with a wash-board, of a protector and a 
spring, said spring interposed between the wash-board and protector, 
and constructed to operate in retaining said protector in its open 
position and to return it to that position when moved therefrom. 

“3rd. In combination with a wash-board, a protector located be- 

low the crown piece and between the side pieces of the wash- 
151 board frame and constructed to fold down into or-upon said 

wash-board even with or below the general plane of said wash- 
board frame, substantially as and for the purpose shown.” 


Respectfully, LEGGETT & LEGGETT, 
A ltorine Ys. 


[Endorsed:] 8487. 13. Amendment H. July 17,1879. (Sub. 
spec). Patent Office U.S., Jul. 17, 1879. 


* Words underscored are enclosed in pencil lines. [On margin:] Pretty strong. 
The wear may be comparatively small. 

¢t [On margin:] Add Barnes. 

} Words and sentences enclosed in brackets erased in original. 
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152 C. July 23. S. M. E. 

Room No. 105. 

DEPARTMENT OF THE INTERIOR, 
UnitepD States Patent OFFICE, 
WASHINGTON, D. C., July 22d, 1879 
John M. Gorham, care Leggett & Leggett, present. 
“Wash-board frames.” No. 8487. Filed Nov. 27, 1878 


This application as amended has been examined, and attention is 

alled to the penciled clause on page 4 of the specification. 

As to the Ist claim, in the first ol: ice it is too broad to be patent- 
able, because it covers a result rather than the means, and should at 
least be mod#fied by inserting the words “ substantially as described, 
so as to” after the word “constructed,” in the second line of said 
claim. in the second place, it is a claim amounting, because of the 
term “ bend or yield,” to two specific claims, covering two different 
constructions, and should be further modified, as indicated in pencil, 
by the erasure of the words “bend or,” in the second line of the 
claim. ‘The 3d claim is rejected upon the patent to Epeneter and 
Grahl, previously cited. 

Attention is called to the necessity of an early amendment, 
153 —as the time granted for putting the case in condition for the 
declaration of the preliminary interference has nearly ex- 
pired. 
BRASHEARS, 
Act’'g Exam’r. 
GOULD, 


Ass’t Examiner. 


[Endorsed :] 8487. 14. Official brief. July 22, ’79. 


154 WasuHineaton, D. C., July 24, 


In Re Application of Jno. M. Goran for Patent for “ Wash-Board 
Frames.” Filed Nov. 27th, 1878 


Hon. H. E. Paine, Com’r of Patents: 

Sir: The examiner’s action and requirements, as set forth in his 
letter of the 22nd inst., have been carefully considered. Applicant 
fails to see any necessity for amending either his specification or 
claims. Further, he knows of no section of the statute or rules of 
practice making it compulsory upon him to amend within the time 
arbitrarily fixed upon by the examiner, and hence he declines to 
comply with the examiner’s requirements. 

[f the examiner desires to place this case in interference with an- 
other pending case he can undoubtedly follow his inclinations in 
that matter; but as for requiring applicant to amend within a cer- 
tain number of days, this is a matter which applicant denies his 
right or power to enforce. As at present advised, applicant has no 


lo—399 
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amendment to offer, but insists that he is entitled to a favor- 
155 able consideration of the specification and claims as last pre- 
sented. 

Applicant denies that the first claim is to a result, but holds that 
itis for devices constructed and adapted to effect a certain result. 
Further, applicant denies that the Ist claim is bad, in that it com- 
prehends subject-matter for two specific claims. Further, applicant 
denies the pertinency of the patent to Epeneter & Grahl as a valid 
reference for the 5d clause of claim. A second action is requested 
relative to questions of form and to the merits of the case. 

Resp’y, «c., LEGGETT anp LEGGETT, Alt’ys. 


[ Endorsed :] 8487. 


15. Letter to office. July 25, 79. U. S. 
Patent Office, July 25, 1879. 


156 C. Sept. 9. 5S. M. E. 
Room No. 105. 
DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE, 
WASHINGTON, D. C.. Sept Sih. 1879. 
John M. Gorham, care Leggett & Leggett, present. 
2 Wash-board frame.” No. $457. Filed Nov. 27th, LS75. 
This application has been reconsidered as req ue sted. The lst and 
od claims are again and finally rejected upon the references hereto- 
fore cited and for the reasons, previously given. 
The interference in which the case is involved will be immedi- 
ately declared under the third ciause of Rule 51. 
L. M. BE. COOK OF Exam’r. 
C. G. GOULD. 
Ass’ Evaminer. 


| Endorsed:] 8487. 16. Official brief. Sept. 8, ’79. 


157 [nt rference. 
C. Sept.9. S. M. E. 
Room No. 105. 
DEPARTMENT OF THE INTERIOR, 
UnITED STATES PATENT OFFICE, 
W ASHINGTON, D. $3 Sept. Sth, 1879. 
App. pro forma. 
John M. Gorham, care Leggett and Leggett, present : 

Please find below a copy of a communication from the examiner 
concerning your application for patent for an improvement in wash- 
board frames, No. 8487, filed Nov. 27th, 1878. 

Very respectfully, H. E. PAINE, 


( ommissione Tr of Pate nis. 


U.S. Patent Office, ex’r of interferences, Sep. 10, 1879. 
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Room No. —. 


Your case, above referred to, is adjudged to interfere with the pend- 
Ing app lication, Fisherand Warren, of New York city, N. Y., for an 
improvement in wash-boards, No. 8997, filed May 1st, 1879, by their 
attorneys, Frost and Coe, No. 233 Broadway, New York city, N. Y., 
and the question of priority will be determined in conformity with 
the rules accompanying this. The preliminary statement demanded 
by rule 53 must be séaled up and filed on or before the 13 day of Oct., 

L879, with the subject of the invention and nameof party filing 
158 _—it indorsed on the envelope. ‘The subject-matter involved in 
the interference is— 

lst. “ The combination, with a wash-board, of a protector and a 
spring, said spring interposed between the wash-board and protector 
aud constructed to operate in retaining said protector in its open 
position and to return it to that position when moved therefrom.” 

Set forth in applicant’s 2d claim and shown and described by 
hisher and Warren. 

2d. “ The wash-board A, in combination with the wash-board pro- 
tector b, provided with the pins or lugs C and tension springs D.” 

Set forth in the only claim of Fisher and Warren, and shown and 
described by Gorham. 

L. M. E. COOKE, Exam’r. 
C. Y. GOULD, 


Ass’t Examiner. 


[ Endorsed :] 8487. 17. Official brief. Sept. 8, ’79. 


159 GC Oct Sl. SM. E. 
Room No. 105. 
DEPARTMENT OF THE INTERIOR, 
Unitrep STATES PATENT OFFICE, 
Wasninoeton, D. C., Oct. 29th, 1879. 
John M. Gorham, cave Leggett & Leggett, present. 
‘Wash-boards.” No. 8487. Filed Nov. 27, 1878. 
Since the last action in this ease an additional reference for tha 
Ist claim has been discovered in the patent LO Wm. 7. Barnes. No. 
8161. June 17, 1851, in “ wash-boards,”’ and this patent is added to 
the references previously cited. 
, Mm. &. ¢ OOKE, kxram’r. 
C. G. GOULD. 
Ass’t Examiner. 


[Endorsed :] 8487. 18. Official brief. Oct. 29, “79. 
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160 Wasuinaton, D. C., Dec’r 13th, 1879. 
? 
In Re Joun M. Gorgsam’s Application for Patent for “ Wash-Board.’ 
Filed Nov. 27th, 1878. 


Hon. Com’r of Patents. 
Sir: It is desired to amend this application by erasing the Ist 
claim and substituting therefor the following claim: 


“1st. In combination with a wash-board, a protector constructed 
substantially as described, so as to yield to 
i. L@&h pressure and to return to position when 
said pressure is relieved, substantially as 

and for the purpose shown.” 


Respectfully, &c., LEGGETT & LEGGETT, Alt’ys. 


| Endorsed :] 8487. 19. Amendment I. Dec. 13, ‘79. Patent 
Office U.S., Dec. 13, 1879. 


(2-024.) 
Issue division. 
All communications should be addressed to 
‘‘ The Commissioner of Patents, 


Washington, D. C.”’ 


Serial No. —. 


DEPARTMENT OF THE INTERIOR, 
U.S. Patent OFFICE, 
W AsHinatTon, D. C., Dec. 16th, 1879. 


John M. Gorham, care Leggett & Leggett, present. 

Sir: Your application for a patent for an improvement in wash- 
boards, filed Nov. 27th, 1878, has been examined and allowed. 

The final fee, twenty dollars, mustjbe paid, and the letters patent 
bear date as of a day not later than six months from the time of this 
present notice of allowance.. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 
tion, with additional fees, under the provisions of section 4897, Re- 
vised Statutes. ‘The office aims to deliver patents upon the day of 
their date and on which their term begins to run; but to do this 
properly applicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six months allowed them 
by law. The printing, photo-lithographing, and engrossing of the 
several patent parts, preparatory to final signing and sealing, will 
consume the intervening time,and such work will not be done until 
after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention, as 
above given, date of allowance (which is the date of this circular), 
date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issue to assignees, an assignment 
containing a request to that effect, together with the fee for record- 
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ing the same, must be filed in this office on or before the date of 
payment of final fee. 

Additional copies of specifications and drawings will be charged 
for at the following rates: Single copies, uncertified, 25 cents; 
twenty copies or more, 10 cents each. ‘The money should accom- 
pany the order. 

Very respectfully, H. E. PAINE, 


Commissioner of Patents. 


[Printed across the face in red ink:] In remitting the final fee 
rive the serial number at the head of this note. 
| Printed on margin if red ink:] The within title is that given 
by the examiner in charge as most appropriate to your invention. 
Should you desire a change in the same, satisfactory reasons must 
be given therefor on or before the payment of the final fee. 


y= 


16] $20. H. 
Mi morandum of Fe aid at U}. S, Pat nt Office. 


Inventor, J. M. Gorham. 

Patent to be issued to inventor. 

Name of invention as allowed, wash-boards. 

Date of payment, Dec’r 19th, 1879. 

Kee, —. 

inal fee, $20. 

Solicitors, Leggett & Leggett. 

Date of circular of allowance, Dec. 16, 1879. 

Send Patent to M. D. Leggett & Co., Cleveland, Ohio. 


[| Endorsed : | Patent Office U.S., Dee. lv, 1879. 


162 LS7S. 
8487. 
No. 223,338. Div. 8. 
John M. Gorham, 
Of Cleveland, 
County of Cuyahoga, 
State of Ohio. 
Wash-board frames. 
Reed Nov. Zi, LS7S. 
Petition, 
Athdavit, 
Specification, Nov. 25, LS75. 
Drawing, ' 
Model, 2 
Cert. dep., —. 
1. Cash, $15, Nov. 27, 1878. 
Add’i fee cert., —. 
l. ’ eash, $20, Dee. 19, 1879. 
2. Examined Dec. 15, 1879. L. M. E. Cooke. 
Issue, Dec. 16, ’79. Arthur W. Crossley. 
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4. Patented Jan’y 6, 1880. 
Circular, Dec. 16, 1879. 

ms ee 

Leggett & Leggett, present. 


168 1878. 


Contents. 
Application papers. 
1. Am’d’t- (A), Dec. 16, 1878. 
2. Rejection, Dec. 18, 1878. 
3. Am/’d’t (B to D), Dec. 30, 1878. 
4. Letter (v), Jan’y 6th, 1879. 
». Argument, Jan. 8, 1879. 
» Am’d’t (EK), Jan. 8, 1879. 
7. Letter (v), Jan’y 14, 1879. 
8. Am’d’t (F), M’ch 17, 1879. 
). Letter to office, M’ch 17, 1879. 
Am’d’t (G), April 16, 1879. 
May 20, 1879, rejected. 
Letter, July 3d, 1879. 
Amend’t (H), July 17th, 1879. 
Letter (v 3d), July 22, 1879. 
Letter to office, July 25, 1879. 
Letter (final 7, 1-3), Sept. 8, 1879. 
Preliminary int’f’ce, Sept. 8, 1879. 
Letter (add’t’n’] ref.), Oct. 29, 1879. 
. Am’d’t (1), Dee. 138, 1879. 
Title: Improvement in wash-boards. 
68. Laundry, wash-boards. 


Ex’d: H. M. H., G. W. 
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164 Unitep STATES PATENT OFFICE. 
Joun M. Gornaw, of Cleveland, Ohio. 
Wash-Board. 


Specification forming part of Letters Patent No. 223,358, dated Jan- 
uary 6, 1880; application filed November 27, 1878. 


To all whom it may concern: 

Be it known that I, John M. Gorham, of Cleveland, in the county 
of Cuyahoga and State of Ohio, have invented certain new and use- 
ful improvements in wash-board frames; and I do hereby declare the 
following to be a full, clear, and exact description of the invention, 
such as will enable others skilled in the art to which it pertains to 
make and use it, reference being had to the accompanying drawings 
which form part of this specification. 

My invention relates to wash-boards, particularly to the combina- 
tion, with a wash-board, of a protector constructed to bend or yield 
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to pressure and to return to position when said pressure is removed. 
This protector is to shield the person of the washer from splashing 
water or suds. 

Protectors have been heretofore employed in connection with wash- 
boards, and they have been of but two general types—one wherein 
the protector is rigid and rigidly attached to the wash-board frame. 
A protector thus constructed and attached is not capable of yield- 
Ing or moving from its position when the body of the operator 
presses against it, and it is on this account frequently objected to. 
The second type is when the protector is attached to the wash-board 
frame by a joint or pivot, and is allowed a swinging movement, but 
it possesses no elastic or resilient quality or function, and, when 
removed by pressure, has no power to return again to normal posi- 
tion when said pressure is removed. My invention is designed to 
overcome the objections and defects presented in these two old types 
of protectors, and as said invention broadly comprehends any wash- 
board protector constructed Lo bend or to vield LO pressure and to re- 
turn to position when said pressure is removed, it is apparent that I 
am not to be confined to any specific form or mere construction of 
device, Inasmuch as a variety of modified mechanical structures may 
be adopted in embodying my said invention. I will, however, illus- 
trate and describe one or two effective forms of device according to 
this invention. 

[In the drawings, figure 1 illustrates a wash-board and its protector 
made according to my invention. This figure is in longitudinal 
vertical section, and it represents the protector as laid down upon 
the face of the board as packed for shipment. Fig. 2 is a similar 
view of the same device, only the protector is shown as freed and 
sprung out into operative position. Fig. 3 isa front view of the 
device, as shown in Fig. 2. Fig. 4 represents a modified form of my 
device, wherein the protector, instead of being formed from a rigid 
piece and elastically pivoted to the frame, as shown in Figs. 1, 2, and 
3, is made from a piece of rubber, spring metal, or equivalent mate- 
rial susceptible of itself yielding and returning to position, and this 
is rigidly fixed to the wash-board frame, as shown. Fig. 5 shows 
another modified embodiment of my invention, merely illustrating 
a different spring-coupler, C’, from that shown in Figs. 1, 2, and 3. 

A is the wash-board frame, which may be of any size, description, 
or material. B is the rubbing surface, which may also be of any 
character. 

C is the protector, and C’ a spring, which may be either a coupler 
between the protector and wash-board frame, as shown in Fig. 5 of 
the drawings, or the protector may be pivoted to the frame and the 
spring C’ act to push or pull the protector into the position illustrated 
in Figs. 2 and 3. 

The construction of the device, shown in Fig. 4, I have already 
sufliciently specified in the preceding explanation of the drawings. 

The operation of my device is readily understood. The spring C’, 
or the elastic character of the thing itself, as shown in Fig. 4, serves 
always to keep the protector in operative position. (See Figs. 2 and 
3.) When the body of the operator presses against it it yields in 
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such a way as at the same time to press snugly against her person, 
and also to return at all times to position when said pressure is re- 
moved. It thus becomes very effective as a protector, while at the 
same time it is not wearing to the person or clothes of the operator. 

Another peculiar feature of my wash-board is the flat manner in 
which it can be packed, as shown in Fig. 1 of the drawings. This 
is a great convenience and advantage in packing for shipment; and 
moreover, when thus packed, the protector is itself protected from 

injury to which it would otherwise be exposed. ‘This is ac- 
165 complished by locating the protector, as shown in Figs. 1, 2, 

and 3 of the drawings, below the crown piece and between 
the side pieces of the frame. 

What I claim is— 

1. In combination with a wash-board, a protector constructed sub- 
stantially as described, so as to vield to pressure and to return to 
position when said pressure is relieved, substantially as and for the 
purpose shown. 

2. The combination, with a wash-board, of a protector and a spring, 
said spring interposed between the wash-board and protector, and 
constructed to operate in retaining said protector in its open position 
and to return it to that position when moved therefrom. 

3. In combination with a wash-board, a protector located below 
the crown piece and between the side pieces of the wash-board frame, 
and constructed to fold down into or upon said wash-board even with 
or below the general plane of said wash-board frame, substantially 
as and for the purpose shown. 

In testimony whereof I have signed my name to this specification 
in the presence of two subscribing witnesses 

JOHN M. GORHAM. 

Witnesses : 

JNO. CROWELL, Jr., 
W. E. DONNELLY. 


(Here follows diagram marked p. 166.) 
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UniTrep States PATENT OFFICE. 
JOHN M. Gornam, of Cleveland, Ohio. 
Wash-Board Protector. 


Specification forming part of Letters Patent No. 285,254, dated Sep- 
tember 18, 1883; application filed August 22,1882. (No model.) 


To all whom it may concern: 

Be it known that I, John M. Gorham, a citizen of the United 
States, residing at Cleveland, county of Cuyahoga, State of Ohio, 
have invented or discovered a new and useful improvement in pro- 
tectors for wash-boards; and I do hereby declare the following to 


J. M. GORHAM 
Wash-Board 


Patented Jan. 6. 1880. 
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be a full, clear, concise, and exact description thereof, reference being 
had to the accompanying drawings, making a part of this specifica- 
tion, in which—like letters indicating like parts— 

ligure 1 is a plan view of the upper portion of a wash-board, the 
protector being bent down as packed for shipping, the same being 
illustrative of my invention. Fig. 2 is a view of my improved pro- 
tector removed or separate from the wash-board frame, showing the 
parts in the same relative positions as in Fig.1; and Fig. 3 is a per- 
spective view of a portion of the board, the protector being raised to 
working position and a portion of one corner of the frame broken 
away to show the construction of parts. 

My present invention relates to certain improvements in that class 
of wash-board protectors for which patent No. 223,338 was granted 
to me January 6, 1880, whereby such protectors are made remova- 
ble or reversible and adapted for use with either single or double 
wash-boards; and it consists of a yielding protector having a pro- 
tecting plate or board hinged or flexibly connected by springs to 
a holding-strip, both being separate from the wash-board frame, to 
which they are attached for use by means such that the protector 
proper may be removed readily and placed on either side of the 
board at pleasure. 

In the drawings, A represents a double-faced wash-board, which, 
except as hereinafter described, may be of the usual or any desired 
construction. ‘The frame of the board shown consists of side bars, 
a a, cross-strips a’ above and below the rubbing-surfaces a?, brand- 
board a’, and cap or head a*. The protector C is constructed and 
secured to the frame as follows: A board or plate, c, of any desired 
width and form, is connected to a holding-strip, c’, of wood or other 
material, by means of two spiral springs, e e—one at either end— 
which are seated on rounded tenons or pins ¢, formed by any con- 
venient cutting mechanism on the lower corners of board ec. One 
end, e’ (dotted lines), of each spring is pressed into the body of board 
c,so us to hold the same securely, and the other end, é&, is passed 
through the strip ec’, and there secured by binding or clinching or 
in other convenient way. In fastening these ends the springs are 
put under tension, so that their combined strength or pressure is 
exerted to hold the board ¢ against the side face of strip c’ and in 
position for work when placed in the board, as illustrated in Fig. 3. 
Consequently the board ¢ will yield or bend forward under pressure 
of the body thereon in use, but will reassume the proper upright 
position as soon as such pressure is removed. In order to hold the 
springs firmly in place and strengthen the pins c* and board ¢, zine 
or other sheet-metal strips, b, are punched near one end and placed 
on the pins outside the springs, the upwardly-extending ends being 
bent upon and tacked to the edges of board ¢ across its ends. Such 
strips prevent warping and splitting of the board ¢ and strengthen 
the pins, and for these reasons | perfer touse them. The requisite 
strength of these parts may be secured in other ways, however, and 
in such ease the strips may be omitted. By preference the pins 
c? are extended somewhat beyond the ends of board ¢, and the hold- 
ing-strip c’ is made of still greater length, so that its ends project 

16—sv9 
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beyond the ends of the pins. This feature of construction is not an 
essential one, however, but is adopted for convenience with refer- 
ence to securing the protector to the frame of the board, which is 
done by passing the ends of strip c’ and pins into grooves, notches, 
or recesses 7 7’, respectively made in or across the adjacent faces of 
the side bars a a next or near to the cap a*.. By making the grooves 
i deeper than 7’,a shoulder or offset is formed between them, which as- 
sists in holding thestripe’ firmly. ‘Thisstrip c’ is also made of proper 
width through the whole or a part of its length, so that when in place 
in the grooves? a bent wire, s,or an equivalent button or other fastening 
device may be turned upon its edge from the frame a‘t,and thus 
168 hold it within the grooves. The holding-strip being thus se- 
cured, the board c of the protector may be pressed or bent down- 
ward into the soap-box or upward into working position at pleas- 
ure without moving the strip, which thus forms a fastening or hold- 
ing medium between the frame and board c. By turning the wire 
s the protector may be removed from the frame, and if grooves, 
notches, or depressions similar to 7 7’ be provided on both sides of 
the board the protector may be transferred from side to side as oe- 
casion may require, so as to be available whichever side of the board 
is used. ‘This feature of reversibility from side to side constitutes 
one important object or purpose of my invention, and the means by 
which I secure it are simple and convenient. The wire s is passed 
through the cap a*, and its ends are bent in opposite directions, so 
that when one end is turned onto the strip c’ the other end will be 
on the edge of cap a*,and thus prevent catching on the garments of 
the user, and also prevent the wire from being drawn upward in 
case the hole through which it passes is made near the inner face 
of the cap, as in Figs. l and 3. It is not essential that the ends of 
pins c* should enter grooves 7’ in the frame, and, if desired, these 
grooves may be omitted, the pins being made shorter, so as to pass 
down between the full faces of the side bars, a. I prefer, however, 
the construction shown, as it affords additional support to the pro- 
tector. Also, recesses or notches answering substantially the same 
purpose as the grooves 27’ may be made by strips, pins, or cleats 
nailed or otherwise fastened to the inner faces of the side bars, a, 
without cutting the bars out. If desired, any suitable or well-known 
form of flexible connection may be employed between the board c 
and strip c’, instead of the coiled springs e, and in such case one or 
more springs of any desired form may be used to press the board ¢ 
upward into working position; but I prefer to use the springs as 
shown on accountof cheapness in construction and adaptation to the 
requirements of the case. Instead of pressing the end e’ of the 
spring into the body of board c, as above described, it may be bent 
against the outer face in such position as to prevent the spring from 
turning to destroy its tension, and other like modifications may be 
made in the details of construction without departing from my in- 
vention. 
With my present improvement I secure a yielding or spring-sup- 
ported protector possessing all the advantages of that in my prior 
patent referred to, and, in addition, it is removable and reversible, 
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and does not form a part of the frame proper, but is separate from 
and practically Independent of the fraine. ‘The board can be used 
without it, and it may be made and sold apart from the board and 


readily applied tO many or most of the boar ils in common use. 

| am aware that reversible spring-protectors permanently attached 
to and practically a part of the frame of the board have been shown 
In prior patents, and I do not claim such feature of construction, 
broadly; but Iam not aware of any removable and reversible spring- 
protector having the features of construction and Invention which I 


have herein shown and described 


| claim herein as my invention— 
1. A removable protector for wash-boards, having in combination 


a protector-board, c,a holding-strip, ec’, the two having a flexible con- 


nection, and both being separati from the frame of the board, and 
a spring or springs for pressing and holding the board e upward in 
working position, substantially as set forth. 

y 4 The combination, with aw ish-board, of prot etor-board Cc, strip 
', and spiral springs e, such springs forming a flexible connection 


> « 


i 
under spring-tension between the board and strip. substantially as 
and for the purposes set forth. 

3. A wash-board having grooves, notches, o 
| bars, near the cap, in combination with a 


,* " 
adjacent faces of its side bat 


r recesses across the 


holding-strip having ends adapted to fit into snch grooves, notches, 
Or TeCeSSCSS, and a vit ft nrotector-b arc a ribiv connected te the 
holding-strip, substantially as set forth. 

In Li stimony whereof | have hereunto set my\ ly ind. 


JOHN M. GORHAM. 


Witnesses: 
H. L. ROBINSON. 
C. N. SHELDON. 


* 7% . . , 7} ’ 
(Ilere follows diagram marked 
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Unirep STATES PATENT OFF! 
Joun ErpeNeETER and BeRNHARD GRAHL, of Council Bluffs, lowa, 
Assignors to John M. Gorham. 


ecification forming part of Reissued Letters Patent No. 9022, dated 
inal No. 127,525, dated May 23, 18/2; 
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5] 
January 6, 1880; orig 


application for reissue filed October 18, 1875 
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To all whom it may concern: 

Be it known that we, John Epeneter and Bernhard Grahi, of Coun- 
cil Bluffs, in the county of Pottawattamie, in the State of lowa, have 
invented certain new and useful improvement 


S10 wash-boards: and 
we do hereby declare the following to be a full, 


clear, and exact de- 
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scription thereof, reference being had to the accompanying drawings 
forming a part of this specification. 

Our invention relates to wash-boards, and it consists in the com- 
bination, with a wash-board, of a protector mov: ably attached thereto, 
and constructed, by moving or swinging, to yield to the pressure 
upon it of the body of the operator. 

In the drawings, Figure 1 is a plan view of a device according to 
our invention. Fig. 2 is a longitudinal vertical section thereof ; 
and Fig. 3, a view in cross-section, taken through the board at the 
point of union between the protector and the wash-board frame, 
showing the pivotally swinging or moving connection between said 
protector and wash-board frame. 

Fig. 3, just above mentioned, we have added in this application. 
Our original model embodies the construction shown In said figure, 
which figure was inadvertently omitted in our original application. 

In the said drawings, A represents the usual frame of a wash- 
board, which may be of any description. B is the rubbing-surface, 
which, in the present instance, is provided with bristles C, extend- 
ing upward and attached in the same manner as on any brush. 

At the upper end of the board B, and movably attached to the 
frame A, is placed our protector D. ‘This protector D is intended to 
shield the person of the operator from _— and splashing water 
during the use of the board. It is loosely or movably attached to 
the frame A, whereby it is susceptible of ws aud yielding, 
as may be necessary, to pressure. 

In order, further, tu shield the person of the operator an apron, 
E, with suitable device F for attaching it to the person, may, if de- 
sired, be attached to and supplement the protector D. This apron 
E may or may not be used. 

The protector herein shown is located so as to form a space, G, in 
its rear, where the soap may be maintained in a dry condition. 

The feature of the swinging or movably-attached protector D to 
the wash-board frame is, so far as we are aware, novel with ourselves. 
It operates, as before mentioned, both as a protector to the person of 
the operator and asa rest to lean against, which, by its moving or 
yielding function, will be less wearing than were the operator to 
lean against a rigid and unyielding substance. 

In washing with the bristle-board, as herein shown, the soap is 
rubbed on the brushes C C instead of rubbing soap on the clothes; 
therefore the soap will remain on the board until used up, whereas 
in other boards it will run down into the tub us soon as the wash- 
ing is rubbed over it. As soon as the soap is rubbed over the 
bristles it forms a foam, which will remain until no more soap is in 
them. 

So far, however, as respects the employment of our protector, we 
desire to be distinctly understood that we do not limit its use, nar- 
rowly, to its employment in connection with a bristle or brush board, 


as it is apparent that it would be equally operative in connection 


with boards of any description whatever. 
What we claim is— 
1. In combination with a wash-board,a swinging or yielding pro- 


J. EPENETER & B. GRAGL, - 


Assignors to J. M. GoRHAm 


Wash-Board. 
No. 9,022. Reissued Jan. 6, 1880. 
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tector attached to the upper portion of said board, and constructed 
to act as a protector in its various positions, substantially as shown. 

2. The protector D, pivotally attached to the upper portion of 
the frame of a wash-board, substantially as and for the purposes 
shown. 

3. The combination, with a wash-board, of a protector, D, located 
and attached substantially as described, so that a soap-receptacle, G, 
shall be formed behind or above said protector, substantially as and 
for the purpose shown. 

4. The combination, with a wash-board, of a protector, D, and 
supplemental apron or flexible protector E, substantially as and for 
the purpose shown. 

5. The protector D and supplemental apron or flexible protector 
E and attaching device F, combined substantially as and for the 
purpose shown. 

In testimony whereof we have hereunto signed our names this 
21st day of February, A. D. 1879. 
JOHN EPENETER. 
BERNHARD GRAHL. 
Witnesses : 

PETER WEIS. 
HENRY HANSON, 


(Here follows diagram marked p. 171.) 


172 And afterwards, to wit, on the 24th day of April, A. D. 

1885, this cause having been called for argument and the par- 
ties being ready, the same was argued by the counsel for the respect- 
ive parties on the pleadings and proofs, and not being fully advised 
in the premises, the court takes further time to consider thereof. 


And afterwards, to wit, on the 8th day of May, A. D. 1885, the 
court enters the following decree, to wit: 


In the Cireuit Court of the United States in and for the Eastern Dis- 
trict of Pennsylvania, in the Third Circuit. April Sess., 1883. 


SARGENT ef al. 
V8. No. 24. 


Peay — 
Bt RGESS. 


173 And now, to wit, this 8th day of May, A. D. 1885, this 

Cause having come on to be heard upon pleadings and proofs 
and having been argued by counsel for the respective parties, and 
thereupon, upon consideration thereof, it is ordered, adjudged, and 
decreed that the bill of complaint herein be,and the same is hereby, 
dismissed with costs, to be taxed by the clerk. 
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174 United States Circuit Court, Eastern District of Pennsylvania. 
April Sess., 1884. In Equity. 


of the Estate of John H. Gorham, Deceased, Copartners 
Doing Business as Gorham and Sargent, 


US 


JAMES T. SARGENT and Jonn M. Gornam, Administrators ) 
> No. 24. 


Epwin K. BuraGeEss. } 


And now, August 17th, 1885, J. Snowden Bell, Esq., of counsel 
for complainants, appears in open court and prays an appeal to the 
Supreme Court of the United States from the decree of this court 
dismissing the bill of complaint, entered May 8, 1885; whereupon 
the same is allowed, with security in the sum of five hundred dol- 
lars. : 


175 (Endorsed :) No. 24. April sess., 1883. Cireuit court U. 
S., eastern dist. of Pa. Sargent ef a/. vs. Burgess. Order al- 


lowing appeal to Supreme Court U.S. Filed Aug. 17, 1885. 


And afterwards, to wit, on the 21st day of August, A. D. 1885, the 
appellants, by their counsel, come into court here and deposits the 
sum of five hundred dollars in the registry thereof as security. 


176 Unitep States OF AMERICA, ae 
Eastern District of Pennsylvania, i 

I, Samuel Bell, clerk of the circuit court of the United States for 
the eastern district of Pennsylvania, in the third circuit, do hereby 
certify the foregoing to be a true and faithful copy of the original 
pleas and proceedings in the case of James T. Sargent et al. vs. Ed- 
win K. Burgess, No. 24, April session, 1884, in equity, on file and 
now remaining among the records of the said court in my office. 

In testimony whereof I have hereunto subscribed my name and 
affixed the seal of the said court, at Philadelphia, this fourteenth 
day of September, in the year of our Lord one thousand eight hun- 
dred and eighty-five, and of the Independence of the United States 
the one hundred and tenth. 

[Seal U.S. Circuit Court, E D. Pennsylvania. ] 
SAMUEL BELL, 
Clerk of C. C. 


[Endorsed :] No. —. sessions, 188-. Circuit court United 
States, eastern district of Pennsylvania. Certified copy. 

Endorsed on cover: E. Pennsylvania C. C. U.S. No. 399. James 
T. Sargent and John M. Gorham, administrators of the estate of 
John H. Gorham, deceased, &c., appellants, vs. Edwin K. Burgess. 
Filed October 15, 1885. 
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Supreme Court of the United States. 


aNO. 1&7, OO%’a- ‘Sbanavne, 1866. 


JAMES T. SARGENT and JOHN M. GORHAM, Administra- 
tor, Complainants and Appellants. 


VERSUS 


EDWIN EK. BURGESS, Defendant and Appellee. 


IN EQUITY. 


Appeal from the Cireuit Court of the United States 
for the Eastern District of Pennsylvania. 


BRIEF OF COUNSEL FOR APPELLANT. 


STATEMENT OF CASE. 
This is a Billin Equity brought by the Appellants, 
Complainants below, to enjoin the Appellee, from the use of an 
invention patented to John M. Gorham. January Oth, LSS, 
by Letters Patent No. 223,538, for an Improvement in Wash 
Boards. 
Appellants are engaged extensively in the manufacture 


lof these, among other, wash boards at Cleveland, Ohio. In 


fact this is their sole business. An infringing wash board 
is sold by Appellee. Hence the suit. 

The invention is easily understood from the Patent 
(Record pp. 40-42,) Itrelates to an improvement in an arti- 
cle of universal use, and because the use is universal. the in- 
vention is valuable. It consists in adding to the ordinary 
wash board an attachment which is adapted to protect the 
person or clothes of the user from the splashing of the suds, 
while the washing is being done, and so attaching it that 
while in an operative position, into which it is readily shifted, 
it will do its proper work as a protector, and also so that it 
can be shifted, when packing for storage or shipment, or 
after washing is done, into another position where it 1s itself 
protected from injury. 

In every wash board of ordinary construction there is a 
vacantspace above the rubbing sheet or surface proper, below 
the crown or cap piece, and between the side bars. As will 
presently be seen, protectors had been attached in this va- 
sant space to the wash board prior tothe date of the Gorham 
patent, but they had not heen constructed and attached in 
such manner that when not in actual use the protector 
could be packed, nested or folded into that Space, so as to be 
itself protected thereby against inyury. 

Gorham was the first to dothis. In his Patent he shows 
and deseribes this, among other features of the invention. 
His first and second claims relate to these other features. 
which, not appearing in Defendant's board, are not in con- 
troversy. 

The present suit is brought on the third Gorham claim, 
which reads as follows: 

“3. In combination with a wash board, a protector lo- 
cated below the crown piece and between the side pieces of 
the wash board frame, and constructed to fold down into or 
upon said wash board even with or below the general plane 
of said wash board frame, substantially as and for the pur- 
pose shown.” 


The scope or meaning of the claim, or in other words, 
the invention summed up therein, will be considered in cis- 
cussing the question of infringement. 

Defendant and appellee set up by answer, each and 
nearly all the defenses usually resorted to in patent cases, 
as Ist. Non-infringement; 2d. That appellants’ patent 
is vold, (a) for errors on drawing which make it inoperative 
(b) because anticipated, and (c) because not patentable. 

These defenses will be separately considered at the 
proper time. 

Replication was filed; proofs were taken on both sides; 
the case was duly argued, and after consideration, the bill 


was dismissed. and appeal taken. 


ERRORS OF THE COURT BELOW. 


No opinion was filed,-only a very brief decree being 
entered, ( Reeord, p, 125). . Nor does the Record anywhere 
disclose which of the several issues it was, on which the case 
was decided adversely to complainants. Hence I am unable 
to cite Any but the general error of an erroneous decision on 
the merits. And under sueh a record, as | understand the 
practice, the entire case now comes before the Court for 
review. 


ARGUMENT. 


COMPLAINANTS TITLE. 

This is pleaded at length in the Bill (Ree. p. 2), and 
the title as pleaded is fully proven by complainants’ Exhibit 
* Assignments ” ( Ree. pp. 42-45). But as it is not under- 
stood that the title will be disputed, it need not be further 
discussed. 

INFRINGEMENT. 

Defendant has been selling a wash board with pro- 

tector, made under Patent No. 255,555, Ge 


Williams, March 2Sth, ISS2, something over two vears sub- 


en 


sequent to the Gorham. One of these wash boards is in ev- 
idence as ‘‘ Complainants’ Exhibit Wash Board.” 

The Williams’ patent will be found at pp. S8—90 of 
R ecord. 

Sales are proven by the testimony of Fenlin and Bur- 
gess (Ree. pp. 10-12), and Mr. Brevoort is examined by 
complainants, as an expert on the issue of infringement 
(Ree. pp. 12-15). 

Defendant denies infringement, and examines Mr. 
Stocking as his expert. That the two protectors, the Gor- 
ham and Williams. have some features of difference. is not 
denied. An infringer rarely duplicates the patented mech- 
anism. Mr. Brevoort, in his testimony above cited, refers 
to these differences, and gives, as is believed, good and sufti- 
cient reasons for his opinion that they are immaterial, and 
that the Williams board embodies the invention of the third 
Gorham claim. 

Put the two wash boards side by sicle. read the (rorham 
third claim with reference to both. and it will be found te 
fit either equally well. But the points involved can perhaps 
be best got at, by taking up the enumeration by defendants’ 
expert of the differences which he finds to exist. if we show 
that these are some trivial, some immaterial. and that the 
rest are imaginary, this part of the case will be disposed of. 

Mr. Stocking, in answer to (J. 23) (pp. ol. DZ). COll- 
pares the Williams board with the Gorham patent generaily, 
not with the third claim, which is the only material matter. 
and in this way gets at eight features of difference which he 


seems to regard as material. These may first he disposed ot 


First. he says, that *“*the Williams protector is not 


yielding- -it is rigid.” 

If by ‘rigid’ he meant immovable, his statement is 
not true. The third claim of the Gorham patent says noth- 
ing directly nor by implication about any yielding or un- 


yielding capacity. That element | : Invention enters 


into the subject matter of the first claim. but not of the 


third. A capacity to ‘fold is all thatthe third claim calls 


for in this regard; and that capacity is found in the Williams 
protector, within the meaning of the third Gorham claim. 

Second, he says, the Williams protector “is not resil- 
ient. — 

But the Gorham third claim says not a word about re- 
siliency. That constitutes an element of the second claim. 
not of the third. 

Third, he says, “it is not a pivoted or foldable pro- 
tector: ” 

This statement is not true. The Willams protector is 
pivotal, by means of the arms £, on the pivots d, and it does 
fold down between the side bars of the frame, and beneath 
the top piece. It folds in an edgewise position instead ‘of 
flatwise, but the folding is there. The immateriality of this 
ciiference is elsewhere cliscussed, 

Fourth, he Says, “it has no pivots.” 

Neither is this true. The pivots on which the Williams 
protector turns, are marked d, in his patent. 

heifth. he says *° the protector is not elastically pivoted.” 

This is merely fl repetition of the first and second 
points, and may be similarly disposed of. 

Siath, he says, that “the arms riding the pins, are 
not the equivalent ot pivots.” 

Nobody says they are. ‘The pivots are there,—marked 

the arms turn on the pivots, and thereby the protector 
vets its folding capacity. 

Seventh, he says, that **the protector in the Willams 
board is not located below the Cap piece, but upon the cap 
piece, nor between the side frames, but above them. When 
located between the side frames, it 1s not a protector.” 

This 1s merely tl question of names both the Gor- 
ham and Williams protectors are capable of being folded 
down below the cap plece and between the side frames. and 


when si) folded, neither is in operative u sition tO act as a 


protector ; but both are in convenient position to be put into 
use as protectors, whenever such use is required. A car- 
riage curtain is a curtain even though, as is usual in pleas- 
ant weather, it be rolled and strapped up, or be detached, 
folded up, and stowed away under the carriage seat, and it 
is properly called a curtain, even when so folded or de- 
tached and stowed away. Soa wash board protector does 
not lose its distinctive character, nor ifs name, by being tem- 
porarily folded into other than an operative position, pro- 
vided its capacity for use for the purposes for which it was 
made, or to be restored at pleasure to an operative position 
is not destroyed; and, 

Eighth, he says that ‘*the Williams protector is not 
constructed to fold down into nor upon the wash board 
frame.” 

What he means by this statement he does not explain. 
As he states it, it is untrue, as will appear by examining the 
wash board itself. Ocnlis subjecta fidelibus. 

gut as the witness is next asked (p. 52, Q. 26) to spee- 
ify the material differences between the Williams protector 
and the Gorham third claim, we can soon see what these 
amount to. 

First, he says, “ the Williams protector is not located 
below the crown piece, but upon it.’ 

This comes as near to “ hair-splitting ” as it is possible 
to get in a patent case. But as a matter of fact, when the 
Williams protector is put into an operative position, its in- 
side, or lower face, which receives the splash from the wash 
tub, is below the inside or lower plane of the crown piece. 
And this being true, it is wholly immaterial whether the 
protector while so operating, be supported on the edge of 
the crown piece, as in Williams, or abut against its lower 
side or edge, as in Gorham. We might, perhaps, admit 
(though we do not) that a protector arranged so that when 


in operative position it should be entirely above the crown 


piece, and wholly outside of it, would not be within the 


terms of the Gorham third claim, but such an arrangement 
would be exceedingly objectionable, in that it would increase 
the length of the wash board at its upper end, increase the 
distance that the washerwoman would have to stoop over, in 
order to do her work, and thereby make her work,—already 
hard enough,—-still more arduous. Such a mechanism as we 
are now talking about, to be at all useable, must be so ar- 
ranged as not to increase the length of the wash board, and 
this, it}may for the present be admitted, is what is meant in 
the Gorham third claim, when it says, ‘located below the 
crown lplece. | Jefendant s protector has its operat iv e 
or splash -recelving face loeated below the CTOWD plece, and 
thereby this element of the Gorham invention Is clearly and 
unquestionably incorporated into defendant's protector. 

But as a matter ot fact, the location referred to in the 
Gorham third claim, is location when packed for storage or 
shipment, or for protection from the injury to which it would 
otherwise be exposed. ‘The Grorham specification in des- 
eribing this feature of location, presents this as the element 
of advantage or utility in view. 

Thus it says: 

*A nother peculiar feature of mn y wash board 1s the flat 
manner in which it ean be packed, as shown in fig. 1 of the 
drawings. ‘This is a great convenience and advantage in 
packing for shipment; and moreover, when thus packed, the 
protector is itself prot cled from mpury lo ou hich af would 
otherwise be exposed. This is accomplished Dy locating the 


protector, as shown In igs. Ll 2 and 3, of the drawings. 


below the crown piece and between the side pieces of the 


frame. | 

Could anything be clearer than this. to wit: that the 
location referred to is such a location as will best secure pro- 
tection from injury? And that for this purpose, Gorham so 
arranges it that when not in use, it can occupy the vacant 
space or cavity which in all wash boards is found beneath 
the crown piece, and between the side bars? It is thus 


folded into that vacant space for shipment. and after the 


washerwoman is through with her day's washing, she can 


fold it back into such vacant space, hang her wash board up 
on the wall, or lay it away, and her “protector” is thereby, 
in the language of the Gorham patent, ‘‘profected from im- 
pury lo which il would otherwise he erposed,” 

Hence, as we read the Gorham third claim, it means 
and we follow the exact language of the claim: 

In combination with a wash board, a protector located 
'when packed for shipment or for protection from injury 
below the crown piece and between the side bars of the wash 
board frame, and constructed to fold | after being used or as 
occasion may require | down into or upon the said wash board 
even with and below the general plane of said wash board 
frame, substantially as and for the purpose shown.” 

The gist or substance of the invention of this claim, 
the thing invented,—-consists then in the utilization of this | 
otherwise vacant space or cavity between the side bars and be- 
neath the crown piece, by the location of the protector therein, 
insuch manner that, after being removed therefrom, as it must e 
be when in actual use, it may be returned thereto, so 
that, when notin use, it may at all times be “ protected from 
injury to which it would otherwise be exposed.” 

This is believed to be a reasonable and fair statement 
of the invention, and of the subject-matter of the claim 
That thing was new with Gorham. Defendant's wash board 
contains it. And this would seem to be the whole case. 

But returning to Mr. Stocking’s statement of differences. 
His second is, that ‘“‘the Williams protector is not located 
between the side pieces of the wash board frame.” 

This amounts to no more than his first statement of dif- 
ference. It relates only to what is meant by located.” 
The fact is that when in position to be “protected from in- 
jury,” it 7s “located between the side pieces of the wash 
board frame,’ and is SO constructed as to be folded back to 
that location when the washerwoman is through with her 
washing. For these reasons, and as more full stated above 


while discussing his firs? alleged difference, it is believed 


that this second alleged difference Is of as little accountas the 
first, and that both are wholly irrelevant, either to the inven- 
tion or to the claim. 

Myr. Stocking makes two other points of difference, as 
follows: 

*'Third.—Nor is it—that is the protector-—constracted 
to fold down into or Upon said wash board. evel with or below 
the ceneral plane of said wash board frame. ” 

* Fourth. When placed within the frame, Wilhams 
protector projects above the frame. 

These two points amount really to only one. They are 
based on the fact that in the Williams board when the pro 
tector is folded down beneath the cap pi ce and between the 
side bars, its width is such that its upper or outer edge pro- 
jects n little above the general p ne ot the wash board 
frame. 
lt should, we think, be sufficient reply to this point of 


7 


difference to cite the well-known legal may im: De minimis 
ler non curat, Though a small portion of the protector be 
outside the terms of the claim, that fact 1s too trivial to affect 
the re al qj ue stion as to where the rest of if LS, And whil. it 


is true that the upper or outer edge of defendants protector 


does so project slightly, it is equally true that its lower 
edge—its body part—-or enough of its width to constitute a 
protector of practical value and utility, is. when folded dow i? 
asamatter of fact, below the general plane of the crown piece 
anc side bars. And we contend VN ith confidence that so | mY as 
in defendant s board, this otherwise vacant space or cavity 
helow the CTOWTD piece and between the side bars, Is utilized 
as a location tor LTD material, or consid rable or substantial 
part of a folding or foldable protector, whereby it 1s wholly 
or in part protected from injury, when not in actual use, so 
long and to that extent. the Gorham invention, as set forth 
in this third claim, is made use of, and his patent is infring- 
ec. And we contend thet this is especially SO, where as 


here, there Is not enough of the edge of the protector pro- 


,... 


jecting above the level of the side bars to interfere at all 
with that folding which facilitates packing for storage, trans- 
portation, or safety from injury. 

And to make this the more clear, who but Grorham 
taught this defendant, or his vendors—who but Gorham 
taught the world, that this vacant space referred to could be 
so utilized not only as a place wherein a protector could be 
attached, but also as a place or space in which it could be 
seated or nested, as in a pe cket,—also as a space from which 
it could be removed without detachment, and as a space in 
which it could be repiaced, reseated, or renested after a days 
washing was done? And after Gorham did it,—showed the 
world how to do it, and patented it, so as to give to the 
world the benefit of that thing after his right to it expires, 
then it was comparatively easy for Williams or anybody else, 
by slight modifications or changes of form or means of at- 
tachment, to embody Gorham’s Invention. in a less perfect 
but still useable and advantageous construction. The ques- 
tion is, has Williams utilized the vacant space referred to in 
substantially the manner in which Gorham describes and 
claims it? Is any material portion of Williams’ protector, 
when folded down, found to be beneath the general plane of 
the wash board frame? If it is, then Williams is clear] 
chargeable with having appropriated to that extent the thing 
which Gorham invented and patented. And that he has 
done so, we think will clearly appear from the considerations 
above presented, along with an inspection of the Williams 
board and the Gorham patent. 

We do not observe that Mr. Stocking has said, and he 
would be in error if he did,—that as regards this third claim. 
there is any material difference between the edgewise fold- 
ing of the Williams protector, and the flatwise folding of the 
Gorham. In so far as relates to the useful work done, there 
is obviously no difference. ‘The cavity or space between the 
side bars and beneath the crown piece, is in each board util- 


ized in substantially the same way, by a folding movement 


ee OEY ht, 
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of the protector into it. On the pivotal points by which pe r- 
manent connection is made with the board. And whethe 
such folding movement be edgewise, as in the lapping leaves 
of a lady’s fan, or ,flatwise, as in folding a sheet of paper, 
is wholly immaterial. The two are and have long been 
known in the articles referred to, as mechanical equivalents 
each of the other. 


And right here, a word or two 


—_ 


as regards the import 
ance of nesting the protector in the cay ity OF space beneath 
the erown piece. [It is well known that the trade in wash 
boards is very large. Like pins and needles, they are indis 
pensable articles of domestic Use. anc must be made by thou 
sands and shipped in packages. A protector which projects 
materially outside the general contour of the package or 
bundle, Is liable to be broken by the rough usaye incident 
to car transportation, to Sat nothing of increase of Space Oc- 
cupied in the ear. and consequent increase of shipping rates, 
and breakage is equivalent ta destruction. Also after 
day's work is done, or from Monday to Monday, a protector 
which eannot be folded away, so as to he brought sub 
stantially inside the general contour of the board, is lable 
to be injured by knocks or by falling, and so destroyed for 
use whereas, if folded away, if would be entirely protected 
from injury. For these reasons alone, it is believed that 
the invention is a meritorious one, and the defendant having 
adopted it. is entitled to the protective remedy of the Court. 

And it ray he added as a confirmatory fact in proot of 
the correctness of this view, that the Willi: Is pat nt sets 
forth the advantage above referred to in the terms of the 
Gorham patent, when if says | page Ll. col. 2. lines SU—-SS): 

lt will also be observed that as the protector Ciili he 
folded into the hoard. it takes no additional reom in 
packing.” 

Hence it not only is a fold in fact, but defendant's pat- 
entee uses that name in deseribing its manner of use, and 


still further he assigns to it identically the same advantages 
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in use, which constitute the chief distinctive features of the 
Gorham third claim, first in folding “info the board,” in- 
stead of onto it or outside of it; and second, in that being so 
folded, “it takes no additional room in packing.” And 
these facts being so, it would appear to follow as a necessary 


conclusion, that defendant's board is an infringement. 


ALLEGED ANTICIPATIONS. 

As anticipatory of the Gorham invention, Mr. Stocking 
refers to four prior patents, and by numerous misstatements 
of fact. and erroneous deductions of law, endeavors at some 
length to show that they each contain the invention in 
question. 

Without following his interminable argument at length, 
it may, we think, easily be shown that as a matter of fact 
he is wrong in every case, and that this part of the defense 
is utterly without merit. 

The four patents referred to are: 
lst. Barnes, No. 8.161, of June 17th, LS51. 
2d. Epeneter & Grahl, No. 127,325, of May 2th, LS72. 
3d. Cole, No. 146,483, of January 15th, 1574, and 
4th. Frike, No. 150,315, of April 25th, 1874. 

These may be conveniently considered in the order 
named. 

lst. Barnes, No. 8,161, of June 17th. 1851. It is 
shown in Exhibits # and F, the former being the patent, 
and the latter the model. (For the patent, see Ree. pp. 
O) O11. ) 

In this patent, the ordinary crown piece, brand board, 
and the upper portions ot the side bars are made separate 
from the rest of the wash board, and the lower ends of these 
side bars are pivotally connected with the lower or leg portions 
of the side bars. ‘This is done in order that the wash board 
proper may be reversed in position, or turned over, so that the 
back (see Fig. 2) may be used for washing fine or delicate fab- 


rics, and also so that in doing ordinary washing, one corner 


oa 
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or end of the garment or article to be washed, may be locked 
or caught as at .V, between the upper end of the rubbing 
board A, and the brand board #&, and while so held or 
locked, may be the more easily cleansed by the use of the cor- 
rugated hand rubber shown in Fig. 3. And that is abso- 
lutely all there is of it. It is simply an ordinary wash board, 
made in two parts instead of in one—and the two parts 
joined together. The crown plece of this wash board is ho 
more a protector when joined to the rest of the structure, 
than it would be if made rigid, as is usually done. The 
crown piece ot every wash bi yard atfords some protection, but 
the invention in question calls for the protection of an added 
protector,—-of one which shall be auxiliary to the crown 
piece,—which shall supplement, add to, or increase, by vir- 
tue of its presence and efficiency, the protection desired, and 
one which, while doing this, shall be capable of being folded 
into the cavity or space beneath the crown piece and within 
the side bars, or into the space where the letter B is seen in 
Fig. 1 of the Barnes patent. 

This bare statement of the facts makes it too clear to 
require argument, that the Barnes patent has no protector 
at all. as that term is understood in the art. and in fact. has 
no device of any kind capable of being folded anywhere, and 
certainly nothing that can by any possibility be folded or 
otherwise moved into the space B of Fig. L. 

A wash board which has no protector, certainly cannot 
anticipate a patent for a wash board which has one. 

2d. Epeneter & Grahl, No. 127,325, of May 2th, 1872, 
shown in Exhibits G ( Ree. pp. 1, 92) and HA, patent and 
model, and an improperly enlarged reissue of which is shown 
in Kxhibit () Ree. pp. 125, 124). 

SO far as we are aware, these patentees were the first 
to add a protector ot any kind to a wash by ard of any kind. 
In their origina! patent, they show their protector D), Kh. 
mounted, or placed with one edge in the vacant Space or Cav- 


ity below the Crowh piece, but it is neither show nnor deseribed 


as having any folding capacity whatever. In fact, as repre- 
sented in the drawings. it is incapable of being folded at all. 
No pivotal attachment is deseribed, shown, or even hinted 
at; and as the protector DY). has its lower edge beneath the 
top level of the side bars. and as it is as long as the entire 
wash board frame is wide, it: obviously could not, even if 
pivoted, be folded down LO a horizontal position 11) either di 
rection, and least of all eould it be folded into the vacant 
space or cavity beneath the crown piece, and between the 
side bars. It is too long and too wide to be put into that 
space, even if it were disconnected. Hence it will be seen 
that the idea. thought or plan of utilizing this otherwise va. 
‘ant space or cavity us ii receptacle ior i protector, by fold 
Ing it therein. SO that if should he thereby protected from 
injury, when not in actual use, WAS not invented by Mpeneter 
& Grahl, is nof found in their patent, either as originally 
eranted, or as reissued, nor in their model. And even if it 
were in the model, such fact would not avail the defendant. 
for the reason that the mere making of a model Is not a con 
struction and use of an invention. within the meaning of the 
Act of Congress. 

(‘or vs. Griggs, 2 Fisher, L174. Li6. L774 

Howe vs. Underwood, 1 Fisher, 160. 

Vany rs. Sizer, 1 Fisher, 17, 20. 

Ransom vs. Mayor, 1 Fisher, 270. 

The Reissue ( Exhibit ()). taken out in the palmy days 
of reissues, before the date of the Milli rand Bridge port cle- 
cision, does bot even venture to cle scribe or claim any fold 
Ing capacity. It enlarges the invention to the extent of 
giving to the protector shown and described, the element of 
Hi pivot, and vives it tl short swinging ar yielding capacity, 
but as it Was absolutely incapable of being folded at all onto 
anything, no such claim is made for it, nor is it even pre- 
tended to have that capacity. 

Hence, while it may perhaps be admitted that Kpeneter 


& Grahl made a step forward in the direction of the Gorham 
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invention, it is equally clear that they stopped short of at- 
taining that which Gorham did. They failed to construct a 
protector which was capable of being folded into the other- 
wise vacant space beneath the crown piece of the wash board, 
and hetween the side bars; and having so failed, their pat- 
ent fails to have any effect as an anticipation of the Gorham 
third claim. 

3d. Cole, No. 146,483, January 15th, 1874, shown in 
Exhibits / and A, Ree. p. 85, 

In this patent the side bars, 5, are made double-ended 
that is. both ends are ley-shaped, SO that the rubbing-face 
may be reversed or turned end for end, accordingly as heavy 
or light washing is to be done on the crimps a, the long 
sloping siaes of the crimps being used for one purpose, and 
the short abrupt sides for the other. Ln order, then, to be 
able to make such reversal, or to change the ends, the in- 
ventor made his Cap or crown plece and his brand board in 
a separate structure and by the use of radial arms pivoted 
them to and half way between the ends of the side bars, so 
that the lower or leg-end of the wash board, whichever that 
might be, being inserted in the was-tub, the cap or crown 
piece might be brought into suitable working position at the 
other or upper end. And when me organized, we have simply 
ra modification of Barnes above referred bo. \\ © have simply 
and only the ordinary Crown plece and the ordinary brand 
board. doing the same protective work which the Crown piece 
ot the ordinary wash board does, ho more and Le less. And 
as above stated iD reference to Barnes, we have Lo added. 
supplemental, or auxiliary protector, VW hich shall supplement, 
add to or increase the protection sought for, nor have we 
one which, while doing this, shall be capableof being folded 
into the cavity or space beneath the cTrowlh piece and between 
the side bars. And hence this Cole patent does not contain 
the Gorham invention. 

ith. Frike, No. 150.315, April 25th, 1574, shown in 
Exhibits L and MW, Ree. pp, 94, Yo. 


Mrs. or Miss Frike. for the patentee seems to be a 
woman from the rural districts of Illinois—-removed the . 
crown piece from her board entirely, filled up the entire 
space beneath where the crown piece ought to be, by putting 
therein a square shaft /’, pivoted this shaft to the side bars, “ 
at the angle farthest from the usual position of the crown 


piece, and then onto this square shaft #/’. she seeured what 
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she ealls ‘ta tilting angle plate,” marked H. This meehan- 
ism she so arranged on a double-faced wash board, that when 
one side or wing of this tilting angle plate Hf should lie flat 
against the outer back edges of the side bars. the other side 


or wing of H should stand at right angles thereto, and so act 


. 
as a protector. When ‘the wash board was turned over. so 


as to use the opposite face of the board ror washing pour. 
poses, the shaft /’ would oscillate on its bearings, the wing 
of H. which would then he Ol} the lower side, would COME 
against the outer back edges of the side bars, and the othe: 
or what would then be the front wing, would stand up as a 
protector. The idea or eonstruction Was apparently novel, 
theoretically good, and practically worthless: but whatever 
else may be said of it, it does not contain the invention of 
the Gorham third claim. because. 

Ist. The available space into which a protector could 
be folded, is, in the Frike patent, so fully occupied by the 
large shaft or block /’, that practically there is not sufficient 
room left for the in-folding of a protector. 

2d. Considering the “tilting angle plate” H/ of the 
Frike patent as a protector, no part of itat any time or under 


aAnY circumstances Comes Or Can possibly COME bye rween an 


side bars. nor enter any Space beneath the CTOWT) piece, if 
the ordinary CTrTowl piece were there. When the wing or 
edge which may be on the lower side of the board is swung 
or folded inwardly, or toward the board, it comes against 
es of the side bars. as 


or rests against the outer back ed 


cr 
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shown in Fig. 1 of the Frike patent, and the other wing pro- 


jects perpendicularly to the opposite side of the hoard. its 


a 
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outer edge standing at the maximum distance therefrom 
permitted by its pivotal connection to the legs. It does not 
and cannot enter at all, into any car ity, vacant space or pocket 
ot any kina. Both W Ings stand aly A s out side of and bey ond 
the general contouror extreme outer dimensions of the board. 
Hence there can be no saving of space in packing for ship- 
ment, and also, the pr tector itself Is not and cannot be folded 
away at all, nor any where, so as to be itself protected, as 
against the knocks anc kicks to which all wash boards are 
subject at the hands, or rather feet. of the average lrish 
domestic. 

In view of these faets. it seems at lea | reasonably clear 
that Mrs.—or Miss——Frike did not make the invention now 
in controversy. The idea. thought. Conce ption, plan or or- 
ganization by which the protector could be folded mto any 
vacant space, cavity or pocket of ali kind inside the general 
contour of the wash board, so as thereby to be packed for 
shipment, or folded away to eseape injury, constituted no 
part ot her invention. She did hot vet that tar. She was, 
perhaps, on the road to it, but stopped considerably short of 
it. So far as she was concerned, that field of invention was 
still Opel LO Gorham. Henee hot hay ny \ vallable space 
into which a protector could be folded, and not having a pro 
tector which Call he folded fut itl sO as to occupy a position 
or be “located” beneath any crown piece, nor between the 
side bars, it is submitted that the Frike patent is te tally ir- 
relevant. 

Defendant also offered in evidence, but without any ex 


pert testimony in reference thereto. 


py of the Stevens 
patent No. 222.846, of December 23d. L874. Kee. } >}. thet), 
The protector it describes consists of a | shaped W in frame, 
with a waterprool apron Se wed thereto The ends of the 
wire frame are secured to the edge of the wash-tub one on 
each side of the wash board. he wash board, of ordinary 
construction, being placed in the tub, mside the protector, 


’ 


the apparatus 1s rencty for ise, ()by iously - mechanism Of 


—)}— 


this kind. sustains no relationship whatever to the present 


invention. 
THE PATENT OFFICE RECORD IN GORHAM’S APPLICATION. 


In the light ot the above. we are now prepared to con- 
sider the facts by means of which Mr. Stocking attempts to 
show that Mr. Gorham’s third claim 1s to be otherwise lim- 
ited or construed than as we have above contended. 

On page 50 of Record. Q. 46, he is asked for any facts 
to show that Mr. Gorham ** has no claim covering any pro- 
tector which is capable of being folded /laf for packing pur- 
poses. 

As appears above, we do not allege that the claim now 
in question covers any and all flat-folding protectors, but 
only protectors capable ot being folded into the cavity, 
pocket or vacant space referred to. Hence the question is 
not a material one. 

But we go further and allege that there is nothing in 
the Patent Office action inconsistent with such construction 
of the claim, and in fact, that as soon as the invention was 
thus defined in the ciaim, the patent was promptly granted. 
and that thereby the Patent Office adjudicated that such 
a construction or combination was his. 

Taking the facts as Mr. Stocking states them, what are 
they ? 

Ist. That when Gorham first went to the Patent Of- 
fice, he made i claim covering u protector adapted ee he 
moved, turned or folded out of its normally operative po- 
sition. ” 

This was too broad, and he was of course rejected on 
Epeneter & Grahl, which, as we have already seen, had a 
protector which could be moved out of its normally opera- 
tive position. 

He then amended, so as to limit himself to protector 
which ‘“ when not in use may be folded parallel against the 


wash board.” 
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The Patent Office said again that this feature was found 
in Kpeneter & Grahl. We do not think it is: but Gorham 
assumed that the Patent Office was right and erased the 
claim. After various amendments, which are not of suffh- 
cient importance to justify Mr. Stocking in giving anything 
but their dates, he inserted the present third claim, making 
the chief element of novelty to clepend on the capacity,- 
not to fold out of or away from a normally operative posi- 
tion. as he first stated it. nor to fold into parallelism with 
the wash board as he next stated it. but ‘to fold down 
into or pon said wash board, even with or below the (fer. 
eral plane of said wash board frame. — 

This was his invention: and as soon as he learned how 
to state it properly . the Patent Office. > its action, said to 
him: ‘That is new and useful. It belongs to vou, and you 
ean have a patent for it. And the patent was at once al- 
lowed ana issued 

A better, cleaneyv Patent Ofhce record can seldom be 


found 


THE INACCURACIES IN THE GORHAM DRAWING, 


(C‘onsiderable Stress has heen laid by the defendant s 


witness, Stocking, upon certain palpable, but, as we main- 
tain. immaterial inaccuracies in Figs. Land 2 of the Gorham 
patent sued on, and, lwnoring the well-settled rule, that the 
drawings and specification must be taken together, and the 
drawings considered in connection with the specification, 
each serving to elucidate the other. Mr. Stocking produces 
ti model Defendant's exhibit A nllewed to be in accord- 
ance with hie, 2 of the Grorh ith) drawings, 1) Support of his 
assertion that said figure represents an inoperative construe 
tion 

In Am. Hide & Leather Splitting de Div SSG VWachine 
(‘o. vrs. Am. Tool & Machine Co.. 4 Fish. 30-4, She} ley, Jes 


thus defines the character of drawing required in a valid 


patent 


ella 


‘Now, it is not necessary, in order to make a patent 
valid, that the patentee should so make the drawings in his 
patent that they could be used for working drawings, or that 
a machine made in accordance with the exact scale of the 
drawings which accompany the patent in the Patent Office, 
either in England or in this country, should be an operative 
machine. It is necessary, however, that the patentee should 
so describe his invention that a mechanic skilled in the art 
to which that invention relates, would be able by the aid of 
the description and drawings of the patent to embody that 
invention in a practical, operative, efficient and effectual 
form. That is all that is necessary, and, therefore, if 
you find, upon a critical examination of these drawings, 
that there are some’ slight differences in. distance, or 
in proportion, which, if exactly carried out upon the same 
scale, in a machine constructed according to the patent, 
would require modification in order to make the machine Op- 
erative, that does not affect the question.» 

It will be obvious upon an inspection of the drawing of 
Patent 223,338, considered as it should be. in connection 
with the descriptive matter of the specification, that Figs. 1 
and 2 are inaccurate and erroneous in the following particu- 
lars: (@) in showing the protector im full lines in Fig. 1, and 
in dotted lines in Fig. 2, as folded flat against the branding 
board, whereas the protector would, when folded in, be in- 
clined outwardly and upwardly sufficiently to clear the rod 
and spring behind it; (5) in showlng the end portion of the 
springs as abutting closely against the lower or inner side 
of the protector, so as to bend the same against the cap piece, 
whereas a very slight space should be shown between the 
spring and protector, corresponding with the degree of slack- 
ness or play necessary to admit of the protector being 
turned down into the cavity in which it is adapted to be 


folded. 


The drawing is erroneous to this extent and no further: 
no members which should be shown are omitted, and none 
are shown but those which rightly appertain to the structure 


described in the specification. ‘The errors are precisely what 


f 


SS — 


{ 


——— ae «hh 


SN 


Judge Shepley specifies as immaterial ones; “ slight differ- 
ences in distance or in proportion, which, +f exactly carried 
out upon the same scale, in a machine constructed according 
to the patent, would require modification to make the ma- 


chine operative.” 


Mr. Stocking’s assumption that the dotted indications 
of the springs in Fig. 1, are intended to represent pivots, is 
wholly destitute of foundation, and so palpably absurd that 
we deem it unworthy of discussion. 

The sketch marked E. B. §8., offered by defendant’s wit- 
ness, Stocking, in his answer to X (). LUZ. | Rec. ». S35, ) agrees 
substantially with that marked H. L. B., offered by com- 
plainants’ witness, Brevoort, in answer to X Q. 117, ( Ree. 
p. 23). These sketches similarly illustrate the trifling mod- | 
ification of Fig. 2 of the Gorham patent, which would he 
necessary to bring that figure into correspondence with the 
certified COpy of the model filed with Gorham’s application, 
and, as we believe, conclusively demonstrate the trivial and 
immaterial character of the errors of the drawing. Reading 
the drawing with the specification, the errors are apparent 
upon its face; they are not such as would deceive or mislead 
any one seeking information from the patent, and no me- 
chanic skilled in the art to which Gorham’s invention relates. 
would find in them any difficulty in embody ing the invention 
in a practical, operative and effectual form. 

Kneass vs. The Schuylkill Bank, 1 Robb 310. 
Brooks et al. vs. Bicknell et al... 2 Robb. 130. 
Doughty vs. Day, 9 Blatehf. 263. 

Hamilton Us. lves et al.. 4 (), Cy. Si. 

lnion Paper Bag Co. vs. Nixon, 4 O. G.. 382. 

That the errors referred to are wholly immaterial and 
insuflicient as an objection to the validity of the Gorham 
patent will abundantly appear: 

I st. from the comparison of the sketches just refer- 
red to. 


+)s) 
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2d. From the testimony of appellants’ expert, Bre- 
voort, (Ree. pp. 17-19, Q. 108, 109, 112; p. 82, Q. 174). 

3d. From the testimony, (ancautiously given, | of dle- 
fendant’s expert, Stocking, that he could make the Gorham 
board from the Gorham patent, and also stating how he 
would do it. ( Ree. pp. 60, OL, (). 17); and, 

4th. From the testimony ot Sargent, to the like effect. 
(Ree. p. 383, Q. LS0-152). 

PATENTABILITY. 

Defendant denies that the Gorham patent describes or 
claims any patentable invention, in view of the state of the 
art as disclosed by the patents already discussed. 

I do not deem it necessary to discuss the multitudinous 
cases which might be cited one way orthe other. The books 
are full of them. It is undoubtedly essential that the pat. 
ent should disclose some invention. How much, is immate 
rial, but there must be some. 

That there is some, and in fact ample invention in the 
third claim of the Gorham patent, may, I think, be easily 
shown. 

In the ease of Smith vs. Nichols, 21 Wall. 112. this 
Court formulated the following rule; (p. 11%): 

‘But a mere carrying forward or new or more extended 
application of the original thought, a change only in form, 
proportions, or degree, the substitution of equivalents, doing 
substantially the same thing in the same way by substan- 
tially the same means with beffer results, is not such in- 
vention as will sustain a patent.” 

This, substantially a new rule, was adopted and aftirmed 
in Aflantic Works vs. Brady, 107 U.S. 192. 

And when the case of Morris vs. McMillin, 112 U.S. 
224 came before the Supreme Court, the case last cited was 
reaffirmed, and the McMillin patent was held to be within 
the rule. 

And the same rule is stated in another form in the addi- 
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tionally cited case of Pa. Rk. R&R. vs. Locomotive Truck Co., 
110 U. S. 490, as follows: 

“The application of an old process or machine to asim- 
ilar or analogous sabject, with no change in the manner of 
application and no result substantially distinct in is nature, 
will not sustain a patent, even if the new form of result has 
not been before contemplated. ” 

And this leads us to the distinction which I draw be- 
tween the now pending case and the case above cited, and 
which distinction is, as I hope to make clear, recognized by 
the Supreme Court in other recent cases, as presently to be 
noted. 

Ist. Where the alleged invention involves only such 
mechanical changes as come fairly within the skill of the 
mechanie, and produces (f result new only mn degree, but not 
new im kind, then (with some exceptions) there is an ab- 
sence of patentable subject-matter: but, 

2d. When the resull is new in kind, as distinguished 
from new im degree, and any mechanical change is made 
outside of the enhancement of an old degree of utility, and 
Is in the direction ot i result or function new ii kind. then 
(the result and means being new and useful), the presence 
of patentable subject-matter is a necessary and unavoidable 
conclusion of law. 

The Supreme Court CHSeCS above cited all come within 
the first of the rules thus stated. The now pending case 
COTES within the second. 

An ordinary mechanic. following the line of thought 
developed or partially developed, in the EK’ peneter and Grahl 
patent, or, to use the words ot the Court in Smith Ps. Nich- 
ols,—if he has merely carried forward or made a new or 
more extended application of the original thought, would 
never reach the Gorham invention. He would not, in fol- 
owing such line of thought, which would be the improve- 
ment of the protector, ais a protector, —he would not, I say, 


make it shorter, for, as HE peneter and Grahil show it, it is none 
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too long. As a protector, it would be no better for being 
made shorter. So as to width. A mechanic seeking to im- 
prove it. would not make if NaArTrOW?Y, It was none COO 
wide before. Hence, I submit with confidence, that the 
changes made by Gorham are nof such changes as in the 
cases above cited, are held to be unpatentable. 

On the other hand, Gorham’s invention, now in ques- 
tion, involves an entire departure from the path which would 
be pursued by the ordinary mechanic, engaged in merely 
Improving the HK peneter and Grah| protector. Gorham almed 


fin degree, but in kind. so 


at, and attained a result new no 
far as the record shows, no one previous to him had ever 
thought of stowing away a protector so as to put it out of 
the way in shipment or for other purposes. That thing was 
new with him both in conception and execution, and there 
‘was absolutely nothing in the prior state of the art adapted 
to suggest even remotely, that such a thing was desirable o1 
attainable, not even to instruct him how to attain it. Hence. 
in what he did, he was not working in the direction of carry 

ing forward a previously existing line of inventive thought, 
and thereby getting results better only in degree, as was the 
ease with McMillin and the other patentees named in the 
above cited cases, but on the other hand. he left that line of 
mechanical inguiry, originated an absolutely new contriy 

ance, embodying il result hew mM head. and one never hefore 
contemplated by any mechanic. 

Now the distinction which | have thus endeavored to 
make clear, is exactly the distinction which, as I understand 
it, is drawn by the U.S. S. Court in the case of Hollisier vr. 
Benedict and Burnham Manufacturing Co., 118 0... 5%, 
and also in the later Case ot Thompson v. Boisclier. 1] i U. 
S.. 1. In the first of these eases, the thing claimed was held 
not be patentable, because,—to use the exact language of 
the Court,— it 

‘Seems to us not to spring from that intuitive faculty 
of the mind put forth in the search for new results or new 


methods, creating what had not before existed, or bringing 
to hioht what lay hidden from vision.” 

| think I have made it at least reasonably clear that 
Gorham, in making the invention now in question, was **in 
search ror a new result,’ ana that he “created what had hot 
hefore existed, ” and mig ht acta that he perfectly attained 
the result, and the mechanism embodying it. 

The same distinction between the results of mere me- 
chanical skill, working in the direction of securing greater 
perfectness in known apphances, and thereby getting results 
hew only mn devree, As contrasted with “that intuitive rac 
ulty of the mind put forth in the search for new results.” 
(by which I understand, results new in hind), is alsodrawn in 
the other case last cited, Thompse rs. Boiselier, and this, 
being one of the latest reported decisions On) that point, ret \ 
be taken as a statement of the law as it now stands. The 
late leading cases in the Supreme Court which find in the 
patents under consideration, an absence of patentable inven- 
tion, are, [ believe, all or nearly all cited in this Thompson vs. 
Boiselier CASC |p. he ae Without taking time and Space to 
abstract each of these cases, | may say of them generally 
that in each one, the only novelty of result was one of degree, 
not one of kind; and that thereby the case now pending is 
characteristically distinguishable from any of them, so that 
it does not come within the rulings so made. And so far as 
[ can recall, there is no reported Supreme Court case, in 
which an invention embracing a result new tm kind, has ever 
heen held void for lack of patentable subject-matter. On the 
other hand, such patents, have, I believe, always been sus 
tained, unless anticipated, or on account of other fatal de- 
rect. 

But the Supreme Court has very recently upheld patents. 
in which the result was new only in degree. 

In Loom Co. ws. Higgins, 10d U. 8S. d80. 5OO. OO1. a 
claim was involved, which consisted of the combination of 


fve elements. Kach one was old. and in the combination in 
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which the patentee organized and claimed them, there seems 
to have been no new result, except that the loom then pro- 
duced “fifty yards a day, when it never before had produced 
more than forty.” 

This was obviously only a difference in degree. And 
yet the patent was sustained. 

A similar ruling was also made in Consolidated Safety 
Valve Co., 113 U. 8S. 157. The prior Webster valve showed 
the features of the patent, but in what the Court found to be 
a practically and economically worthless form. The patent 
was sustained. And of this case, it may be said that though 
the prior Webster valve may have been economically worth- 
less, it evidently had the elements of the patented invention 
so developed and embodied, that a good mechanic, skilled in 


that branch of the arts. followin the line of mechanical 


4 
thought embodied therein, would readily have reached the 
patented invention with a result only in degree. 

But if, as may have been the view of the Court, the 
practical worthlessness of the prior W ebster valve, took it 
entirely out of the storehouse of knowledge to which the 
skilled mechanic had a right to resort, then I contend that 
the same is true of Epeneter and Grahl and of Cole and of 
Barnes. Their devices were ‘practically and economically 
worthless,” as may fairly be inferred from the testimony of 
Sargent, Record p. 34, Q. 188, and if so, they cease to have 
any significance whatever in the present case. They were 
never heard of in the trade, and the public derived no ben- 
efit from their existence. 

In any view of this Case, under the decisions cited, it is 
confidently submitted that as Gorham has attained a result 
new inkind, and has embodied that novel result by novelty 
of means,—slight as the latter may be,—-his patent should 
be sustained. 

Hence we respectfully submit that the charge of in- 
fringement has been clearly proven; that the defendant has 


wholly failed to sustain the allegations of his Answer as to 


prior knowledge and use and want of patentability of the 
subject-matter in the patent sued on; that therefore com- 
plainants are entitled to a decree in accordance with the 
prayer of their Bill, and that the decree of the Court below 
should be reversed. 

GEORGE H. CHRISTY, 

J. SNOWDEN BELL, 


For ¢ ‘omplaimants. 


October Term, 1887. 
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DEFENDANT’S BRIEF. 


This is an appeal from the Cireuit Court of the United 
States for the Eastern District of Pennsylvania, wherein 
a decree of dismissal having been entered, the complainant 
takes an appeal to the Supreme Court of the United States. 

The suit is brought by the appellants for an alleged 
infringement of U.S. Patent No. 223,338, granted to John M. 
Gorham, January 6th, 1380, for improvement in washboard, 
by the sale of a washboard made under U.S. Patent 255,555, 
granted to C. H. Williams, March 28th, 1882. 


GENERAL STATEMENT OF TIIE CASE. 


The invention involved in this controversy has reference 


to a certain improvement in washboardcs, the well-known 
jé 


9 
implement upon which a washer-woman rubs articles in the 
act of washing the same. 

The improvement relates to a part designated by com- 
mon conseut a “ protector,” which is added to, connected 
with, or mounted upon any ordinary washboard, for the 
purpose of preventing the splashing of the suds against the 
clothes of the operator when using the board. The third 
claim of the patent sued on reads as follows: 


“3. In combination with a washboard, a_ protector, 
located below the crown-piece and between the side-pieces 
of the washboard frame, and constructed to fold down into 
or upon said washboard even with or below the general 
plane of said washboard, frame, substantially as, and for the 
purpose shown.”’ 


Beginning at line 95, of the specification of the patent 
sued on a clause reads as follows: 


“ Another peculiar feature of my washboard is the flat 


manner in which it can be packed, as shown in Fig. 1 of 


the drawings. This is a great convenience and advantage 
in packing for shipment ; and moreover, when thus packed, 
the protector is itself protected from injury, to which it 
would otherwise be exposed. This is accomplished by 
locating the protector, as shown in Figs. 1,2 and 38 of the 
drawings, below the crown piece and between the side pieces 
of the frame. ”’ 


In every washboard of ordinary construction there is 
a vacant space above the rubbing surface proper, below the 
crown or cap-piece and between the side-bars of the board. 
This space is called the soap-box. 

The complainants insist that the gist or substance of 
Gorham’s invention—the thing invented—consists in. the 
utilization of the otherwise vacant space, the “ soap-box, ” 
as a place of safety from injury for the protector, when not 
in use and for closeness of packing for transportation pur- 
poses. (Complainants’ Brief below, page 6.) 
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Defendant denied that the said Gorham was the first 
and original inventor of the improvement claimed; and 
denied that the aforesaid letters-patent granted to the said 
Gorham, set forth and described any patentable invention, 

. or any device, which, in view of the prior state of the art, is 
in law or in fact, legally patentable, and alleges that the 
oe ey washboard and protector, which defendant has sold is con- 
structed differently, and embodies a different mode of 
operation from that employed in complainants’ construc- 

tion. 


POINTS. 

ct 1. The utilization of the soap-box of an ordinary wash- 
board as a space to put a protector, when notin use, does not 
involve that operation of the mind which is denominated 
b> invention, but is merely the exercise of ordinary judgment 
or selection, and that of a grade even below the expected 
mechanical skill. In fact to produce a patentable device, 
the exercise of invention must be adove ordinary mechani- 

cal or engineering skill. 

- ’ . r Oo ° 
Morris vs. McMillen, 112 U.S., 244, and cases cited. 
4 
See also Jacobs vs. Baker, 7th Wall, 295. 

{ Simpson vs. Woodman, 10th Wull, 117. 
Pearce vs. Mulford, 102 U. S., 112. 
Packing Co. Cases, 105 U. S., 566. 


Mfg. Co. vs. Brass Co., 114 U. S., 447. 
Yale Lock Co. vs. Greenleaf, 117 U. S., 554. 


. Hollister Va, Benedict Mfq. Co. 113 U). S., 59. 


9 Theterms of the claims relied on, in order to be for 
an operative device, necessitate the inclusion of the ” Spring 
Coupler—C’,” specified in lines 65 to 69 and 73 to 79, of the 
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descriptive portion of complainants’ patent. Defendant 
does not use such a coupler, and therefore does not infringe 
the claim. 


(a.) As a washboard when in use occupies an inclined 
position, itis apparent that any protector arranged in the 
soap-box so as to fold down for packing or for preservation 
from injury, when not in use, must necessarily be retained 
in an unfolded, open: position when in use. The only 
means for thus retaining the protector in position for use, 
set up and described in the patent, is a spring or spring 
coupler ‘‘ C’.” 

Complainants’ expert testifies as follows (Record, page 


81-2): 


“ x Q@. 172. What would retain the protector in position 
at aright-angle tothe board if the spring C’ were removed ? 

“A. Nothing would. The patent contemplates the 
use of some means to hold the protector at a right-angle to 
the board. 

“ x Y. 173. Do you find any description or illustration 
in the patent of any substitute or equivalent for the spring? 

“ 4, No; the patent shows a spring—the best means.” 

It (the spring-coupler) is therefore an_ indispensible 
element in the combination. 

Loom Co. vs. Higgins, 105 U. S., 590. 


(6) A combination is always an entirety and the patentee 

cannot abandon a part and claim the rest. 
Schumacher vs. Cornell, 96 U. S., 549. 

(c) The omission of one ingredient of a combination 
claim averts any charge ot infringement based on that 
claim. 

Dunbar vs. Meyers, 94 U. S., 187, and cases cited. 
Gage vs. Herring, 107 U. S., 640. 
Fay vs. Cordesman, 109 U. S., 408. 
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5 
Defendant has omitted the spring and employs no 
equivalent (see 6th point), and therefore does not infringe 
the claim. 


8. A proper construction of the claim relied on requires 
a consideration of the state of the art prior to the date of 
the patent, and this compels such a restrictive construction 
of the claim as to limit the invention to a resilient or a 
spring-coupled or yielding protector. Defendant’s protector 
being absolutely rigid, infringement does not exist, 


The state of the art is as follows: 


Patent of Barnes, No. 8,161, June 17, 1851, (Defendant’s 
“ Exhibit E”’ and certified duplicate of the Barnes’ model, 
Detendant’s * Exhibit F. ” ) 

Taking ‘*‘ Exhibit F”’ (the Barnes’ model) arranged as 
shown in Fig. 2, of the Barnes’ patent drawing and inverting 
the model, we have the washboard proper in position for 
use inatub. The * soap-box ”’ portion pivoted to the board 
at “Cd” extends above and beyond the rubbing surface, 
so as to perform the function of a protector. This protector, 
when not in use, is capable of being swung into a common 
plane with the washboard, thus adapting it to be packed 
flatly. This construction is similar to that of the defend- 
ant’s, in that the protector is connected to the board by rigid 
arms, whereby it may be swung from one position to 
another, the protector, per se, not being pivoted. 


Patent to Epeneter and Grahl, No. 127,325, May, 28, 
1572, and certified duplicate model (Defendant’s ‘* Exhibits 
G and H” respectively.) 

This patent shows and describes a protector located 
‘ below the crown piece and between the side pieces of the 
washboard frame.”’ The model, “ Exhibit H,” shows said 
protector to be pivoted to fold down, in a limited extent, 
upon the washboard frame. All that is necessary to adapt 
this protector to fold compl le ly down is to make it narrower, 


6 


The patentees made this, their protector, sufficiently narrow 
for such a distance above its pivots as to permit of a limited 
pivotal or folding movement. In the complainant’s patent, 
the protector is made narrow for a greater distance to get 
a greater pivotal or folding movement, the difference of 
construction being merely one of degree and not a differ- 
ence in kind. The foldable function of the protector in 
this exhibit is made the subject-matter of several claims in 
a re-issue (Defendant’s “ Exhibit Q”) secured by one of 
the complaints in this case and not sued on. 


Patent to J. A. Cole, No. 146,433, January 13, 1874, 
and certified duplicate of model, (Defendant’s “ Exhibit I 
and K.’’) 

This patent shows a protector (a branding board and 
‘ap-piece) connected to the board by arms pivoted between 
the side pieces of the frame and capable of folding flat for 
packing purposes. 


Patent to Anne Frike, No. 150,315, April 28, 1874, 
and certified duplicate of model of same, (Defendant’s 
“ Exhibits L and M.’’) 

This patent shows a protector, “ H,” pivotally located 
between the side-pieces and below the (place of the) cap- 
piece. The part * F,” which carries the protector and is 
provided with the pivots al Wag may be considered as a 
protector of limited surface, or it may be considered as a 
part of the protector “ II,” as the adjacent surfaces of both 
assist in the function of preventing the suds from splashing 
the clothes of the operator, This protector, “HH _ yg is 
located below the crown-piece and between the side-pieces 
of the washboard frame, and is constructed to fold down 
upon said washboard. 


Patent to W. M. Stevens, No. 222,846, December 234, 
1879, (Defendant’s “ Exhibit N.’’) * 

This patent shows a protector consisting of an apron, 
mounted upon a frame of wire, said frame being adupted for 
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attachment to a wash-tub, and described in the patent “‘as a 
rest against which the operator may rest his or her body 
during the performance of the work.” Said frame being 
made of wire, would necessarily yield more or less to pres- 
sure, and return to position when said pressure is removed. 


The state of the art may be summarized as follows: 


A resilient or yielding protector is old (Stevens), 
Washboards having their protector portions (the cap-piece 
and branding-board) pivotally attached to the board outside 
of and between the side-pieces, so as to be packed flat are 
old (Barnes and Cole, respectively). A protector pivoted 
between the side-pieces and below the cap-piece, and con- 
structed to fold down upon the frame, is old (Frike); and, 
finally, a protector located in the soap-box, between the side- 
‘ pleces and below the cap-plece and capable of folding to a 
limited extent down upon the framework, is old (Epeneter 
and Grahil.) 

Gorham has simply pivoted Epeneter and Grahl’s pro- 
tector where Frike did, removed the portions of the protec- 
tor projecting over the side-pieces, and has made the same 
resilient by a common well-known application of a spring. 
No new result is accomplished, ‘The spring gives resiliency, 
which is old. The location, which utilizes the soap-box, is 
ll. are old. The 


combination claimed cannot. therefore, be patentable. 


old, and the devices employed, each and a 


Pickering vs. McCullough, 104 U. S., 319. 
Hailes vs. Van Wormer, 20 Wall, 353. (87 U. S., 


Hailes vs. A lbany Stone Co.. 123 U. S.. 586. 
Mosler Nu fe and Lock Cv. Vs. Mosle r Bahmann & Co., 
127 U. S.. 354-3863. 


4. The history of the application on which the com- 
plainant’s patent was based and granted, shows conclusively 
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that the resilient element of his combination was the only 
feature considered novel by the Commissioner of Patents, 
and that the patentee disclaimed the combination without 
that feature. 

“In patents for combinations of mechanism, limitations 
and provisions imposed by the inventor, especially such as 
were introduced into an application after it had been 
persistently rejected, must be strictly construed against the 
inventor and be looked upon as in the nature of disclaimers.” 


Sargent vs. Hall Safe Lock Co., 114 U. S., 68. 


The file-wrapper and contents (Defendant’s “ Exhibit 
OQ,” page 97,) of the application for the patent sued on show 
that the patentee claimed originally, in substance, a protector 
adapted to swing upon the washboard. 


Gorham’s original applications 
27 Nov., 1878, says: ‘‘ My invention 
“consists droad/y of a swinging, 
“turning, movable or yielding 
“protector.” ‘“‘Cis a movable or 
“yielding plate or 
“ pivoted journaled, hinged, or in 
‘‘any manner movably attached to 
“the frame.” ‘‘It, the protector, C, 
‘“‘may be swung from either edge. 
“If made from wood or metal, 
“some Ainge or pivot connection 
“between it and the frame is pre- 
** ferable.”’ ‘‘ My invention dvoad/y 
‘“‘consists in a dending or yielding 
‘‘protector. C may be an in- 
“dependent article of manufac- 
“ture and defachably attached toa 
“* wash-board.”’ 

The 3d claim was for “‘ a pro- 
“tector C adapted to swing upon 
‘* said wash-board.’’ Gorham added 
a 4th claim, for a protector to be 
moved, turned or folded. 


‘protector 


As Gorham’'s claims covered 
prior inventions, the Patent Office, 
18 Dec., 1878, rejected them, and 
referred to the state of the art, to 
show that he must confine him- 
self to his resilient function, and 
refused to rely upon Figs. 4and 5 
of his application as a sufficient 
modification of his claim, so as to 
reduce itto the function common 
to all the figures of his applica- 
tion. Defendant's expert XQ. 82. 
Record, page 75. 

On the Epeneter and Grahl, 
defendant's ‘‘ Exhibit B,” and 
Frick’s, defendants ‘‘ Exhibit L.”’ 
Record, page 100. 
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Gorham amended his applica- 


tion, 30 Dec., 1878, claiming: 
‘“‘A protector loosely secured, so 


“that when not in use it might be 
“folded parallel against the wash- 
“board; 2d, to /o/d against the 
‘‘wash-board, so as to be inclosed 
‘within the limits of the latter, 
“‘without projection therefrom in 
“any direction ; 3d, Aivofed to the 
‘‘upper portion of the casing abovt 
‘‘the space, which latter is formed 
“between the rubbing plate and 
“the top of the board, said pro- 
“tector being adapted to fold down- 
‘“‘wardly, and be inclosed within 
‘* said space; 4th, a protector loosely 
‘“‘ secured, together with aspring 
“device, adapted to hold said pro- 
“tector in operative position; 5th, 
“a protector loosely secured 
“together with a_ spring-device 
‘adapted to mainfain said protectar 
folded position the 


same is not in 


“1M against 
‘board when the 
“use; 6th,a protector Aivoled 

‘by a spring-device, which latter 
‘‘is adapted to hold the protector 
‘‘in operative position with an 
“elastic adjustment, and also to 
‘‘ maintain the same folded parallel 
“against the board when not in 


'* 


** use. 


Gorham amended his applica- 
tion again, and claimed: 1. “A 
“protector adapted dy its elasticity 
“or resiliency, or by any suitable 
“spring or e/astic attachment to 
"yield to pressure."’ 2. “ A pro- 
“tector /oose/y or movably secured. 
“so that when not in use, it may 
“be folded bodily against the wash- 
“board.” 3. “A protector /oosely 
“or movad/y secured, so that when 


The Patent Office, 6 Jan., 1879, 
rejected every claim, except the 
4th, which was for aspring to hold 
the protector up. No spring was 
shown to keep the protector flat. 
The pivoting and folding within 
the space were both old. 

On the Epeneter & Grahl, de- 
" Record 


fendant’s “‘ Exhibit G. 
page 102-3. 


The Patent Office again, 14 
January, 1879, rejected Gorham's 
application as amended, claim No. 
1, because it included what was 
shown in neither the model nor the 
drawing. Nos. 2 and 3, because 
already patented by a prior inven- 
tor. ‘* The said prior patent shows 
‘‘a board pivoted between the sides 
‘‘of the wash-board frame.” Nos. 
4 and 5, because f00 droad, in 
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“notin use it may be fo/ded against claiming an equivalent. The words 
“the wash-board, so as to be “or its equivalent, any,” must be 
‘“‘ inclosed within the limits of the struck out, in order to sustain the 
“latter without projecting there- application. 

“from."’ 4. ‘“‘A protector, C or, Epeneter and Grahl, defend- 
“ats equivalent, any suitablespring ant’s ‘“ Exhibit G.” Record, page 
“or elastic device for attaching ~ 105. 

‘‘and connecting said board and 

“protector together. 5. ‘‘A pro- 

“tector C, or tts equivalent any 

‘suitable spring or elastic device 

“for imparting resiliency to said 

‘* protector.” 


Gorham then, 17th March, 1879, made arecord submis- 
sion to the decision of the Commissioner of Patents, and 
declared that he had “removed from the specification all 
objectionable features pointed out,” and amended the claims 
“strictly in accordance with the requirements of the office ; 
“in short, I have done all the Examiner seems to have 
‘“‘ required, and have removed every objection raised to the 
‘‘ allowance of this application ; and in view of which,” he 
“ respectfully asks that said application be allowed as at 
present amended” (Record, page 107). 


The application thus amended, This re-statement was can 
17th March, 1879, to conform to celled without an opinion from the 
the rulings of the Patent Office, Patent Office. Record, page 107. 
described his invention to consist 
broadly of a “‘ protector adapted by 
‘“‘any suitable spring or elastic 
“attachment or contrivance to 
‘‘yield. C is the protector, and 
“it is pivoted, journaled, hinged, 

“‘or in any manner movably at- 
“tached to the frame A, or to any 
“suitable part of the wash-board 
“‘whatever. It is moreover pro- 
“‘vided or associated with any 
‘* suitable elastic, resilient or spring 
“contrivance, whereby the protec- 
‘“‘tor C is adapted to yield to pres- 
‘sure. This proctector C may be 
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“made of a single or from two or 
‘more pieces. Moreover, it may 
‘*be swung from either of its edges. 
‘‘I do not in any degree limit my- 
“self to any specific contrivance 


‘“‘whereby the protector C, when 


“moved by pressure against it, 
‘shall spring back or return to its 
‘‘normal position, as in this respect 
“my device may be indefinitely 
“varied without a departure from 
‘“‘my invention.”” He accordingly 
claimed: No. 1, ‘‘A wash-board 
“protector adapted by any suitable 
‘spring or elastic contrivance to 
‘* yield to pressure and to return to 
‘its normal position when said 
‘“‘ pressure was removed; No. 2, 
‘A protector C, a suitable spring 
‘or elastic device tor attaching and 
“connecting the said board and 
‘‘ protector together; "’ No. 3, “A 
“protector C, a suitable spring or 
“elastic device for imparting resili- 
“ency to said protector.” 


A substitute was then, 16 
April, 1879, presented. In the 
substituted application, Gorham 
repeats, with _ variations, his 
description of 17 March, 1879, and 
claims: No. 1, “An elastically 
“yielding wash-board protector, 
“substantially as shown;”"’ No. 2, 
‘‘A protector C, adapted to move 
‘‘and yield to pressure, and also 
‘‘adapted by suitable spring or 
‘‘elastic construction or attach- 
“ment to return to position wher 
‘‘said pressure is relieved, sub- 
‘stantially as shown,” in which 
specification the following state- 
ment occurs : 

“Tf the protector is made 
‘from wood, metal, or other rigid, 


The Examiner, 20 May, 1879, 
also rejected this application as 
amended, because both claims were 
too broad. “Claim 1 is broad 
‘‘enough to cover a simple sheet of 
‘* spring- metal or rubber fabric,and 
‘‘a patent for that could scarcely be 
‘‘desired. Claim 2 is too broad to 
‘‘be patentable, being substantially 
“for a result accomplished by any 
‘suitable means.” 


Oe a artim 


“unyielding substance, some 
‘hinged pivot or journal connec- 
‘* tion, between it and the frame A, 
‘‘is necessary, and when this con- 
‘* struction ts adopted some suttable 
‘* shring or elastic connection must 
‘* be employed, which shall operate 
‘‘to retain the protector in the posi- 
“tion shown in Fig. 2, of the draw- 
“ ings, but which shall permit the 
“protector to yield to pressure 
‘‘ against it." Record, page 108. 

An amendment, 3 July, 1879, 
repeated the specification and 
claims. The Ist claim was for a 
protector to bend or yield to pres- 
sure and return to position. The 
3d claim was like the present 3d 
claim. 


Gorham, 25 July, 1879, refused 
to amend, and asked for a recon- 
sideration of the case. 


Gorham finally, 13 December, 
1879, amended his ist claim, as 
directed by the Examiner, and 
made it read as it now stands in 
his patent of 6 January, 1880. 


» 


The Examiner, 22 July, 1879, 
rejected the 1st and 3d claim: “As 
‘‘to the first claim. In the first 
‘‘ place, it is too broad to be paten- 
‘table, because it covers a result 
‘‘ ratherthan the means, and should 
‘at least be modified by inserting 
“the words ‘substantially as de- 
‘scribed so as to’ after the word 
‘**constructed.’’’ “In the second 
‘place, it is a claim amounting, 
‘‘because of the term ‘bend or 
‘‘vield,’ to two specific claims cov- 
‘‘ering two different constructions, 
‘‘and should be further modified 
‘‘as indicated . by the erasure 
‘“‘of the words ‘bend or.’”’ The 
3d claim was rejected on the 
ground of previous patents, which 
anticipated the invention. 

The Examiner, 8 Sept., 1879 
reconsidered the case, and decided 
that: “The ist and 3d claims are 
again and finally rejected upon the 
‘‘references heretofore cited, and 
for the reasons previously given,” 
The Examiner, 29 Oct., 1879, add- 
ed a further reference. 


elated in ee oe 


teeta lie ee oe 


13 


The claims thus presented and abandoned being dis- 
claimers, the objection to the references that the protectors 
shown were not elastic or resilient, and the voluntary 
statement that some spring or elastic attachment is neces- 
sary, all goto show that the present third claim must 
include by inference an element giving resiliency to the 
protector. 

Gorham has been cut down to the single element 
which he has added to a washboard protector; that is, to 
a spring which holds the protector out for use. 

He was made to renounce in his description everything 
but the spring attachment. 

The ground-work of the appellant’s argument is that 
he has discovered and invented a process or method for util- 
izing the soap box of a washboard. He singles out one con- 
stituent of his combination, and says it is new in this appli- 
cation, although old elsewhere. He then claims the function 
of a combined board. The novelty of the combination 
was and could be admitted only to the extent of the spring. 
Gorham, therefore, was confined to the spring, which con- 
nected the old board and old protector. No other attach- 
ment was claimed or could be allowed. If he is entitled to 
aspring coupler and to nothing else, how can he exclude 
any coupling which is notaspring? ‘The difficulty of en- 
casing a protector in the soap box against the full pressure 
of the spring, does not dispense with it. The obstacle is 
inherent in the combination, and the patentee must make 
the best of it. Even if the spring did contribute to make 
the protector lie down flat, instead of preventing it, the co- 
operation of the spring would not entitle the patentee to 
appropriate all other couplers. Ue is limited to his own 
invention. The third claim does not and could not discard 
the spring. He never had any other device nor did he pre- 


tend to have. The third claim repeats the spring, “ con- 


structed . substantially . as shown,” and adds that the 
protector shuts up in the soap-box. But the advantage 
of the shutting up is an incident of the protector. The 
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patentee in order to monopolize this advantage shifts his 
ground and argues as if he had a protector without a 
spring. In this aspect he reads the third claim as if 
it was a new and independent combination for a_ protector 
and washboard, united by any means whatever. Here is 
the fallacy of the argument. The attempt is to recon- 
struct the patent. ‘he combination patented is a wash- 
board, a protector and a spring. The argument (Com- 
plainant’s Brief, page 5) now is that the third claim is 
for a protector and washboard without a spring tojoin them 
together. Apart from the abandonment of one constituent 
of a combination, which dismembers all, and apart, from the 
fact that nothing is claimed totake the place of a spring, how 
could the spring be discarded and the protector retained ? 
The patent was granted only on account of the spring. 
The patent stands and is valid only by reason of the 
spring. Without the spring the complainant has no 
washboard and protector. What would his protector 
amount to without a spring to keep the protector in posi- 
tion? The spring is the only means stated or claimed by 
whick his combination is kept together. Instead of claim- 
ing every equivalent for a spring he is cut down to his 
spring. It is everything he can claim. If he gives it up 
there is nothing left. The spring is the life and soul of 
the complainant’s patent, and if he abandons it he commits 
suicide. The moment heasks for more the answer is, you 
were granted the spring on condition that you should 
neither have nor claim anything else. The pretension to 
everything else is a forfeiture of the patent. It is a renun- 
ciation of the right by repudiating the condition upon which 
it was granted. The right and condition are one and the 


same. If the condition is not observed but thrown over- 


board, the right goes with it. 

5. 
that the complainant’s invention is restricted to a resilient 
protector, but the patent itself, when properly construed, 


Not only does the record of the application show 


ee 
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restricts the invention specified in the claim sued upon to a 
resilient or elastically pivoted protector. 

A claim cannot be enlarged by the language in other 
parts of the specification. 


R. R. Co. vs. Mellon, 104 U. S., 112. 
Mfg. Co. vs. Brass Co. (ante). 
Yale Lock Mfg. Co. vs. Greenleaf (ante). 


Nor can the specification be modified or abandoned, in 
whole or in part, on the trial of the case involving the 
question of infringement. 


Le Roy vs. Tatham, 14 How., 156. 


The portions of complainant’s specifications relied on 
to show that the invention claimed is restricted to a resilient 
protector are as follows: 


The statement of invention.is: ‘‘ My invention relates 
to wash-boards, and particularly to the combination with a 
wash-board of a protector constructed to bend or yield to 
pressure, and return to position when said pressure is 
removed.” The acknowledgment of the prior state of the 
art as being, first, rigidly attached protectors; and, second, 
pivotally attached protectors, but possessing “no elastic 
resilient quality or function.” 

The design of the invention is stated in lines 35 to 48, 
to be, to overcome the lack of resiliency in protectors as 
heretofore constructed, and the invention is said to broadly 
comprehend any wash-board protector “ constructed to bend 
or yield to pressure.” 

Even when the protector is pivoted to the frame, the 
spring C’, is to be used “‘ to push or pull the proteetor into 
the position illustrated in Figs. 2 and 3.” Lines 75 to 79 
inclusive. 

The first sentence of the description beginning at line 
95, which clause is improperly referred to by complainants 
as warranting a broad construction of the third claim, should 
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in order to harmonize with the rest of the specification read 
as follows: 

‘¢ Another peculiar feature of my wash-board is the flat 
manner in which it can be packed, as shown in Fig. 1, of 
the drawing, notwithstanding the presence and employment 


of the spring-coupler or spring €y 


The last sentence of said clause might also properly be 
amended by inserting after “ protector” the words “ and 
spring C’,”’ so as to read as follows : 

“ This is accomplished by locating the protector and 
springs OC’, as shown in Figs. 1, 2 and 3 of the drawings, 
below the crown-piece, and between the side-pieces of the 


frame.”’ 


He makes no claim to a wash-board, but admits that arti- 
cle to be old, and does not even attempt to re-fashion it for 
his protector. 1. He says: “ A is the wash-board frame, which 
may be of any size, description or material. 5 is the rubbing 
ws surface, which may also be of any character.”’ (Gorham’s 
Patent, lines 69-72). 2. Protectors are also admitted to be 
old. ‘he two old types which Gorham specifically renoun- 
ces are: First: rigid protectors, attached rigidly to the 
wash-board frame. Second: protectors attached to the 
wash-board frame by joints or pivots, and having a SWINGING 
movement. (Gorham’s Patent, lines 19-30. Record, page 
47 Ans. to Y. 8). 

Apart from the official submission by Gorham to the 
restrictions put upon the extent of his claims by the Patent 
Office, before a patent would be granted to him, the history 
of its clauses, as they were cut to pieces and remodelled by 
the Commissioner of Patents, shows what they mean. In 
the first and third claims, the protector is confined to the 
solitary function of resiliency, by referring “ constructed ” 
(page 2, lines 6 and 19 Gorham Patent, 6th January, 1880), 
to the description, which had been pared down to that single 
quality. The pivoting to the frames (page 1, lines 76-7), 
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could not form part of the claim, as pivots were renounced 
(lines 27-30) as old. No pivot is shown in the patent. Com- 
plainants’ expert says; “The two dotted lines . do not 
“and could not represent pivots, but do as a matter of fact 
‘represent the spring C’ and the rod which passes through 
“them, as clearly shown in Fig. 2. There is not a word in 
‘“ the specification that refers to this rod as forming a pivot.” 
(Record, page 17, Ans. to Y. 106). Appellant’s Brief, page 
21: “That the dotted indications of the spring in Fig. 1 
‘“‘are intended to represent pivots, is wholly destitute of 
‘‘foundation and so palpably absurd that we deem it 
“unworthy of discussion.” 

The patent contemplated nothing but a spring. XQ 
173: “Do you find any description or illustration in the 
“ natent of any substitute or equivalent for the spring?” 

‘A. No; the patent shows a spring, the best means.”’ 
(Record, page 32. Ans: to Y. 108). The spring may act 
as a coupler. 

Nor does “my wash-board” (page 1, line 95) mean 
anything but a spring protector, for wash-boards of all kinds 
are renounced. (Page 1, lines 69-72). The language of the 
patent refers to nothing but a spring, and Gorham enlarges 
upon its function. ‘A protector constructed to bend or 
“ vield to pressure, and to return to its position when said 
“pressure is removed.” (Lines 14-16). The “bend or” 
“having been struck out of claim and withdrawn by Gor- 
ham, stands as a synonym for “yield.” “ A protector thus 
“constructed and attached (with rigid attachments) is not 
“ capable of yielding or moving from its position when the 
“body of the operator presses against it.” (Lines 24-6). 
“It (a protector attached by joint or pivot, though with a 
“ swinging movement) possesses no elastic or resilient qual- 
“ity or function, and when moved by pressure, has no 
‘“‘nower to return again to normal position when said pres- 
“sure is removed. My invention is designed to overcome 


“the objections and defects presented in these old types of 
Jé6 
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“protectors; and . said invention broadly comprehends 
“any wash-board protector constructed to bend or yield to 
“pressure, and to return to position when said pressure is 
“removed.” (Lines 30-40). The Figs. illustrate the dif- 
ferent aspects of the spring movement, and no other device. 
(Lines 45-7). The protector in Fig. 2 is spoken of as “‘ freed 
‘“‘or sprung out into operative position.” (Line 55). The 
material itself composing the protector is spoken of as 
“ vielding and returning to position ” (line 63), and is called 
aspring coupler. (Line 67. Defendant’s expert answer to 
x Y. 90. Record, page 77-8.) 

The third claim is nothing but the spring protector 
shut up and nailed down. The attempt to stow the pro- 
tector away in spite of the spring is set up as a back-handed 
appropriation of the patents which Gorham could not appro- 
priate by a direct claim of invention. ‘The invention being 
a spring attachment, and no other, Gorham cannot claim a 
combination without a protector which is worked by a 
spring. 

He was forced to renounce the claim for an equivalent 
of his spring protector in his withdrawal] and submission 
made to the Patent Office, 14 Jun. 1879. The claim for an 
equivalent never reappeared, and is not in the present 
patent, 6 Jan., 1880. 


The spring adds nothing to the protector in packing it 


© 

for shipment, but prevents it from lying down. There is no 
provision in the patent for keeping the protector down against 
the pressure of the spring to push it up. Complainant’s ex- 
pert, when asked: if there is any device for retaining the 
protector in its position upon the cross-bar, says: ‘* Of course 
not.” Complainant himself testifies in Ans. to x Q. 209: 
Was there no complaint against the protector not lying ftat 
for packing purposes or for shipment? Not when they were 
packed properly and fastened by a nail in the side of the leg 


over the protector. Record, page 38. In the amendment of 


30 Dec., 1879, claim 5 was for “a protector . with a 
“ spring-device adapted to maintain said protector in a folded 
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“position against the board when the same is not in use.” 
‘Claim 6, for **a protector pivoted . by a spring-device, 
“which latter is adapted to hold the protector in operative 
‘position with an elastic adjustment, and also to maintain 
“the same folded parallel against the board when not in 


, 


** use, 


The decision of the Patent Office Examiner, rendered 6th 
January, 1879, was: “‘ There is no foundation for the 5th 
‘‘and 6th claims, in either specification, model or drawing, 
‘“‘ and said claims are therefore rejected.” (Record, page 103.) 


6. Defendant’s protector differs in construction and 
mode of operation. 

Defendant’s protector is nol resilient, per se, and it is 
rigidly connected with the board, when in position for use. 
It, per se, is not pivoted or foldable. it occupies, substan- 
tially, the same position with relation to the branding-board 
when in position for use, and when not in use as a protector. 
[t has no pivots, but is rigidly secured to arms, which are 
pivoted within the side-pieces as in the Cole patent (Defend- 
ant’s “Exhibit 1’’). It is not elastically pivoted as specified 
in lines 59 to 60, of the patent sued on. Defendant’s pins 
‘“d” are not essential to the maintainance of the protector 
in an operative position, as they and the slots may be dis- 
carded, thereby allowing the arms to rest at their ends upon 
the inner surface of the branding-board (Defendant’s Expert 
Q. 25 and 27, Record, pages 51 and 52). ‘The protector is 
not located below the cap-piece nor between the side-pieces 
of the frame. When located between the frame, it 
must be removed therefrom to perform its function as the 
protector. When placed within the frame for packing pur- 
poses, the protector projects above the trame. 

In mode of operation three distinct motions are required 
to place the protector into and out of operative position. 
It must be drawn upwardly and outwardly to detach it from 
the cap-piece and moved inwardly and dropped to place it 
in the soap-box. 
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Taking the third claim of complainant’s patent and 
comparing the defendant’s protector therewith, the latter, 
WHEN “located below the crown-piece, and between the 
side-pieces of the washboard frame,” is NoT constructed /o 
fold down into or upon said washboard” at all. Including one 
or the other forms of springs or spring-coupler, shown in 
complainant’s patent, as defendant insists that the same 
should be included, the defendant’s projector is not provided 
with any spring or spring-coupler, or with any known 
equivalent therefore. Neither rib “e” and groove “6,” 
nor the pins “d” and slots “s,” of defendant’s construction, 
are equivalents for the spring or spring-coupler of complain- 
ants’ construction, because neither permits of a yielding or 
pivotal movement of the protector when in use. Failing to 
do this, that is doing less than complainant’s construction, 
they are not equivalents, 


Walker on Patents, Section 352. 


Gorham elastically pivots his protector, so that it may 
yield and return to position. Defendant supports his. pro- 
tector rigidly, as does the school-boy his desk-lid, and to 
take the illustration suggested by the Court upon the hearing 
of the case, the protector drops like a lid into or upon the 
frame. The lid being an antique, there is no invention in 
applying it toa new use. The obviousness of swinging a 
board upon a hinge is such that no one could claim it even 
for an object lesson in a kindergarten. 

It would seem that the salvation of the third claim of 
complainant’s patent from invalidity, by reason of inopera- 
tiveness and lack of invention, necessitates the inclusion of 
aspring as anelement. This element is not employed by 
defendant, who therefore does not infringe the claim. 


7. The result accomplished by Gorham’s invention, if 


new, is only in degree and not in kind. 
The result accomplished by Gorham’s invention, so far 
as regards the packing function of his protector (waiving 


-_- 


-_—- 
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for the moment its resilient function), is a protector pivoted 
within the side-pieces and below the cap-piece, with sub- 
stantially all portions of said protector in the soap-box and 
below the upper*edges of said side-pieces. 


+ 3° 


Epeneter and Grahl (* Defendant’s Exhibit, G?’) show 
a protector pivoted between the sidle-pieces and below the 
cap-piece, so that a part of the protector (that part extending 
from the pivots to a point in a line extending from the top 
of one side-piece to the other) is folded in the soap-box. That 
part is protected trom injury to which it would be exposed 
if it were located above said side-pieces. Epeneter and 
Grahl fold part of their protector into the soap-box. Gor- 
ham folds al/ of his protector into the soap-box. The result 
accomplished in the one case is, part of the protector is 
protected by the soap-box, and in the other case all of the 
protector is protected by the soap-box. The difference in 
result is one of degree,-and not one in kind. The instru- 
mentalities employed are substantially identical, viz.: a 
soap-box and a pivoted protector of the proper width to fall 
into the soap-box. 


As stated in Smith vs. Nichols, 8s U. S., 112, “* All the 
particulars claimed by the claimant, if conceded to be his, 
are within the category of degree.” 

Making Epeneter & Grahl’s protector narrower at all 
points above the side pieces; or, in other words, extending 
the narrower dimensions, for a greater or less distance above 
the side pieces, so that more or less of the protector may fall 
in the soap-box, does not seem to be anything more than a 
display ‘* of the expected skill of the calling, which involves 
only the exercise of the ordinary faculties of reasoning upon 
materials supplied by the special knowledge and the facility 
of manipulation which results from its habitual and, intelli- 
gent practice, and is in no sense the creative work of that 
inventive faculty which it is the purpose of the Consti- 
tution and patent laws to encourage,” as stated in Hollister 
vs. Benedict Manufacturing Co., 113 U. S., 59. 
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Complainants insist (complainant’s brief, page _—+),_that 
no one previous to Gorham had ever thought of stowing 
away a protector for shipping or other purposes. This 
is denied, in view of the fact that the Cole patent, No. 
146,433 (Defendent’s Exhibit * I’’) provided for and specified 
the advantage of flat packing for transportation (page 95, 
Record), and as part of Epeneter & Grahl’s protecter was 
protected by the soap-box from injury i dransitu it would 
seem that to thus protect a// of a protector was not only 
merely a matter of degree but also “ would spontaneously 
occur to any skilled mechanic in the ordinary process of 
manufacture,” as stated in Thompson vs. Boisseleir, 114 


mm, 4. 


8. The cases relied on as cases sustained, “ in which the 
result was new only in degree,” are Consolidated Safety, 
Valve Co. vs. Crosby, ete. Valve Co. 113 U. S&S, 157-179 
and Loom Co. vs. Lliggins, 105 U. S., 380-599. 


In the former, Mr. Justice BLATCHFORD, delivering the 
opinion of the Court, after mentioning the Webster and 
other patents cited, illustrating the prior state of the art, 
says : 

‘‘Tn view of all these patents and the state of the art, it 
appears that Richardson was the first person who described 
and introduced into use, a safety valve, which, while it 
automatically relieved the pressure of steam in the boiler, 
did not in effecting that result reduce the pressure to such 
an extent as to make the use of the relieving apparatus 
practically impossible, because of the expenditure of time 
and fuel necessary to bring up the steam again to the proper 
workingstandard * * * . Inregard to all of the above 
patents, adduced against Richardson’s patent of 1866, it may 
be generally said that they never were in their day, and before 
the date of that patent and Richardson’s invention, known 
or recognized as producing any such result as his apparatus 
of that patent produces as abovedefined * * * , The 
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prior structures never affected the kind of result attained 
by Richardson’s apparatus, because they lacked the thing 
which gave suecess. They did not have the retarding 
stricture which gave the lifting opportunity to the huddled 
steam, combined with the quick falling of the valve.” 


This case certainly cannot be relied on as one wherein 
a patent producing a result new only in degree was upheld. 
The Court specifically states that the prior structures never 
affected the kind of result. 


In Loom Co. vs. Higgins (the other case relied on) the 
patent was not sustained, merely because the product of ° 
the loom was increased, but because as stated by Mr. Justice 
Braap ey, delivering the opinion of the Court: 


“The combination of elements by which this (result) 
was affected, even if those elements were separately known 


before, was invention sufficient to form the basis of a patent. 


It is true that in the decision it is stated that “it cer- 
tainly was a new and useful result to make a loom produce 
fifty yards a day, when it never before had produced more 
than forty;” but it is not stated that, by reason of this 
increase of production, the patent is sustained. In facet, 
Webster’s claim, sued on, involves a new mechanical ele- 
ment, viz., the latch, w hich was substituted for the * pusher ” 
of a previous construction, and the combination was so 
improved by the presence ot this new element that the 
loom could be driven at its utmost speed. 


Furthermore, it was argued : 

™ That supposing the devices co be sufficiently described, 
they lo not show any invention; and that the combination 
set forth in the fifth claim is a mere aggregation of old 
devices already well known, and therefore it is not patent- 
able. This argument would be sound ?f the combination 
claimed by Webster was an obvious one for attaining the 
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advantages proposed—one which would occur to any 
mechanic skilled in the art. * * * At this point we 
are constrained to say that we cannot yield our assent to 
the argument that the combination of the different parts or 
elements for attaining the object in view was so obvious as to 
merit no title of invention.” 


It is clear, from the above, that the combination claimed 
by Webster, involving, as it did, a latch instead of a pusher, 
was a new combination or a new co-operative (not obvious) 
arrangement of old devices which produced a useful result, 
and was therefore held patentable. 

In the case, at bar, not only is the result in part shown 
in the prior art, (as illustrated by Epeneter and Grahl, 
Defendant’s Exhibit ** C,’’ Frike, Defendant’s Exhibit ** L,” 
and Cole, Defendant’s Exhibit * 1’), but the identical instru- 
mentalities, the mechanical elements employed by the com- 
plainant’s, are all present in Defendant’s Exhibit “G and 
H” (Epeneter and Grahl’s Patent and Model), and the 
change required in the latter to produce the complete result 
is certainly obvious to an ordinary mechanic seeking that 


result. 


A SPECIAL REPLY TO APPELLANT'S BRIEF, 


(received after preceding argument had been completed). 
The complainant argues in his brief: 


I. That defendant infringes his method. 

The differences between his board and the defendant’s, 
he explains thus: 

(a.) The contrast of a rigid protector to a yielding pro- 
tector is unimportant, because the third claim does not call 
for a yielding protector. The folding is the only element of 
invention embodied in the third claim. (Complainant’s 
Brief, pages 4-5). 

This point presents the language of the complainant’s 
patent for construction, and invites the Court to interpret 
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its meaning. The history of the terms and the invariable 
construction put upon them bave been fully recounted. The 
phrase “constructed . substantially . as shown” has been 
proved to be the only basis for the allowance and for the 
validity of the third claim. The only device “ shown” to 
connect the protector and wasli-board together was the 
spring. That was the only pretence to novelty suggested by 


the complainant, and he disclaimed all other means of 


coupling the protector and wash-board, in order to save his 
claim in view of the state of the art. As he is not a 
pioneer, he is limited to his specitic construction. The 
description, if it varied from the claim, could not enlarge 
its scope. ailway vs. Mellon, supra. But the description is 
all one way and stakes everything on the spring. (Defend- 
ant’s expert x QY. 90, Record pages 77-78). The drawings 
disclose nothing but a spring. 

As resiliency is the’ gist, soul and foundation of Gor- 
ham’s patent, and of all the modifications illustrated in it, 
and, us his expert admits, that if the springs were removed 
nothing remains to retain the protector In operative position, 
and that no substitute or equival nt ot a spring is suggested in 


his patent, there ean be no infringement by the defendant. 


Williams uses neither a spring nor anything that is a 
well-known substitute for a spring: this being either a 
weight, a counter-balance or a piston and cylinder constitut- 
ing an air cushion. In the whole range of mechanical con- 
structions, it is utterly impossible to find and produce an 
instance wherea rigid, slotted arm projecting from a part 
performs the functions, or is the equivalent of a spring. Any 
device which can be substituted for a spring, that does not 


retain resiliency in all parts, is not an equivalent of a spring. 


Complainant’s expert says: “ I understand (by Gorham’s 
‘‘ words, ‘ My invention,’ |.34) that he is there referring to 
“that feature of his invention which relates to the yielding 
* capacity of the protector, and its capacity of returning to 
“the extended position automatically. This is the feature 
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‘‘of Gorham’s invention which the defendant’s board does 


“not embody.” x Y. 129 Record, page 25. 


o The Gorham patent describes, and the principal feature 
of novelty, there referred to is a protector arranged with a 
spring.” (Complainant’s expert, Y. 14. Record, page 13). 


(6) The infringements alleged result from encasing the 
protector in the soap box. The mechanism is claimed 
whatever it is, because it brings about the result of dove- 
tailing the protector and wash-board together. 


The assumption of the complainant is that he is a 
pioneer inventor of a combined wash-board and protector, 
and.on that ground is entitled to exclude every device which 
couples them. This pretension has been contradicted and 
rejected at every stage in.the attempt to enforce the claim. 
The complainant has himself renounced, disclaimed and 
abandoned the pretension. It is too late now to revive and 
reclaim a surrendered right, even if it originally existed. 

Il. The complainant indulges an elaborate account of 
the protector’s falling into the soap box and expatiates on 
the security which this position aftords, especially in ship- 


ment. Complainant’s Brief, pages 7-12. 


The short answer to all this is that it has nothing to do 
with the case. The third claim is restricted, not less than 
the first and second, to a spring attachment or coupler. 
The third claim does not admit of enlargement. . The 
advantages which the complainant dwells upon serve no 
purpose except to recall the exclusion by the Latent Office 
of every means specified by the complainant to work his 
combination except a spring. The acquiescence and formal 
submission to the decree of the commission make a 
disclaimer which is final. If anything else could confirm 
the disclaimer, it is the fact that the claim for other 
mechanism to operate the protector has been stricken out 
and disappears from the patent. 
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The complainant reviews the prior patents and tries to 
explain away the anticipations of his combination. (Brief 
12-18.) 

[t is a work of supererogation to discuss the state of the 
art, for if it were conceded that the complainant had pro- 
duced the first protector, which folded flat upon the wash- 
board or encased itself in the soap box, he would be no 
better off. He is limited by his claim, he is limited by his 
disclaimer, and he is limited by the decree and grant of his 
patent toa spring coupling for his protector and wash-board. 

In courtesy, however, to complainant, who labors this 
part of his case, and in justification of the Commissioner of 
Patents in his course of decision upon the complainant’s 
application, the state of the art may thus be summarily 
stated. 


[If. The course of decision pursued by the Commis- 
sioner of Patents is justified by the state of the art at the 
time Gorham made his application, 27th November, 1879. 


,s* 


The Barnes patentand model, Defendant’s Exhibits “ E 
and ** Fk” have been examined above. The defendant’s ex- 
pert states folding operation ( > O). OU, ae C rd, pages 53-54). 

The Defendant’s Exhibits “G” and “ H” show “ Jn 
‘* combination with a wash-board a protector located below the 
** crown piece and between the side pieces of the wash-board 
‘* frame.” If this language of Gorham’s third claim has any 
profound or hidden meaning, “us seems to be implied from 
the mathematical exactitude with which it is repeated, then 
Epeneter & Grahl divined the mystie import of the words on 
27th March, 1872, when they ‘located’ their protector in 
that wonderful juxtaposition to the head and legs of an old 
wash-board. The protector thus situated, constructed and 
pivoted could, as the complainant’s expert had to admit on 
cross-examination, ** fold flat, or to adhere to the charmed 
6¢ language of Gorham’s third claim, ** down into or upon 
“© said wash-board, even with or below the general plane of said 
. wash-board frame.”’ x Ys, 159, 160, 161, 162, 163, Record, 
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page 30. The remark of the complainant’s expert, that 
then the protector “ would not stand up,” shows, apart from 
the originality of the remark, that, in his innocence he has 
taken Gorham’s view, which seems to be, that if he attaches 
his spring to any protector, the title of the owner is divested, 
and Gorham becomes, by virtue of the attachment, owner 
of the protector. The folding, though the fact, it seems, is 
always overlooked, is an incident of the protector, and not 
of the spring. The defendant’s expert explains the folding 
function embodied in defendant’s Exhibits **G” and * H.” 
x Ys. 96-99, Record, page 80-81. Gorham re-issued the 
patent No. 9,022 on the same date with his original patent, 
to wit, 6th January, 1880—defendant’s Exhibit “*Q.” This 
re-issue of the Epeneter & Grahl invention brings it down to 
date, and thereby includes all the protectors which were 
patented between 28th May, 1872, and 6th January, 1880, 
as available additions or modifications of the original Epen- 
eter & Grahl design. 

The fact that Gorham bought up the Epeneter & Grahl 
patent and reissued it, is an admission that his patent could 
not stand while the Epeneter & Grahl was outstanding. 

Defendant’s Exhibits “ L” and “ M” also show a pro- 
tector which. folds flat, or in Gorham’s idiom, ** down into 
or upon said wash-board.” (Page 2, lines 3-4.) The pro- 
tector is made of two pieces, but Gorham’s application ad- 
mits that protectors may be so constructed. In his amend- 
ment, 17 March, 1879, he defines: ‘* This protector C may 
be made of a single or from two or more pieces. (File Wrap- 
per and Contents, Gorham Application, Record, page 108.) 

Unless made of two pieces joined at an angle, the pro- 
tector could not fold both into and upon the board. The 
Frike patent accomplishes this feat, and it is the only patent 
that does. It is also located between the legs of the wash- 
board, and although below the head-piece, yet, because the 
head-piece forms part of the protector, it is argued that it 
cannot be recognized as below the head-piece. It certainly 
is not above the head, which is the top, and as the tennants 
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which support it go into the legs, it must be below the head. 
The tennant, on which the protector turns, is the exact pivot 
adopted by Gorham for his present board, and put in the 
exact location. Let defendant apply this to his Exhibits 
“G” and “ H” as he is entitled to do by the reissue, ** Q,” 
and by merely trimming the edges, Gorham’s protector 
would be reproduced without the spring. The bristles, it 
will be recollected, are optional. The Frike protectors pack . 
flat for shipment in pairs, and are available on that account 
in the market, like the complainant’s and the defendant’s 
protectors. (Y. 99, Record, page 81-2.) If it was desired to 
make the Frike a single protector, it would be no invention 
to cut off one end of the protector on a line with the leg of 
the wash-board, and then it would fold flat. (Complainant’s 
expert <Q. 169, Record, page 31. Explanation, X Qs. 
41-2-3, Record, page 56-7. x Y. 98-101, Record, page 
81-2.) 

The defendant’s Exhibits ‘“*E” and “ F” show a pro- 
tector which folds flat, or, in the language of Gorham, 
“even with or below th general plane of the wash-board frame,” 
and so do defendant’s Exhibits “I” and “ KK.” (Qs. 36-9, 
Record, page 55.) 

The result, therefure, is that Gorham, not being the 
first inventor to provide a wash-board with a protector capa 
ble of being placed in a flat condition for packing, must be 
limited to his exact mechanism as claimed, or to well-known 
equivalents, for any of the elements which he employs, and 
which are not found in similar wash-boards; that is to say, 
others are precluded by the claims of Gorham’s patent from 
using a yielding protector, because he was the first to pro- 
vide such a protector. 

Gorham, in view of the state of the art, is limited to 
his specific construction. Defendant’s Exhibit Y. 44, Record, 


pages 5/—58. 
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IV. The complainant’s reminiscence of his Patent Office 
experience is decidedly fragmentary. Le recalls only an 
application, Ist, fora protector adapted to fold out of posi- 
tion; 2d, to fold parallel against the wash-board. These 
claims having been rejected on the state of the art, com- 
plainant claimed a protector adapted to fold down on the 
board level at least with the same, and obtained it. © (Brief 
18-19). 

It may refresh the complainant’s memory to sum up 
the proceedings before the Commissioner of Patents : 27 No- 
vember, 1878, a broad claim for any swinging, turning mova- 
ble, bending or yielding protector, pivoted, journaled, hinged, 
orin any manner movable or detachable attached to the 
frame. The third claim was for a protector adapted to 
swing upon the wash-board. The 4th to be moved, turned 
or folded. 16th December, 1878, by preliminary amend- 
ment the complainant added a claim for a protector adapted 
to be moved, turned and folded when not in use. ‘ My in- 
vention ” is the complainant’s description, * by its folding or 
elastic character.”” Record, pages 97-100. Folding through- 
out the specification is synonymous with moving, swinging, 
turning, bending or yielding. 

18th December, 1878, Patent Office rejected complain- 
ant’s claims because they had been covered by prior inventions. 
The figures could not modify the claims, and reduce them 
to the resilient function which was the sole invention and 
must be common to all the claims. Record, pages 97-100. 
Defendant’s Expert, Record, page 59, kQ. 82, Record, 
page 74-5. : 

80th December, 1878, complainant amended his applica- 
tion claiming: 1. A protector loosely secured, so that it 
might be folded parallel against the board when not in use. 
2. To fold against the wash-board and be inclosed within 
its limits. 8. Pivoted to the casing and adapted to fold 
downward and be inclosed within said space. 4, Loosely se- 
cured with a spring device to hold the protector in opera- 
tive position with an elastic adjustment to and from the 
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board. 5. The combination with a wash-board of a protector 
loosely secured thereto together with a spring device adapted to 
maintain it in folded position against the board when not in use. 
6. Pivoted by a spring device which is adapted to hold the 
protector in operative position and also fo maintain the same 
folded parallel against the board when not in use. 

6th January, 1879, the Patent Office struck out all but 
the 4th, and rejected “ elastic adjustment, because no such at- 
tachment was disclosed. Record, page 101-3. 

8th January, 1879, the complainant submitted to the 
Patent Office ruling and renounced the claim which had 
been rejected on account of prior inventions. He admitted 
the anticipations but distinguished them from his invention, 
and objected to the references (Epeneter & Grahl) & Frike, 
defendant’s Exhibits, “G’’ and“ L” respectively, because 
neither of these devices POSSESS the featur § of elasticity or resil- 
iency.”’ Record, page 103, 

Gorham amended his application again, and claimed: 
1. “ A protector adapted 6y its elasticity or resiliency, or by 
“ any suitable spring or elastic attachment to yield to pres- 
“sure.” 2. “ A protector loosely or movably secured (to 
‘* wash-board) so constructed that when not in use it may be 
‘folded bodily against the wash-board.” 3. “ A protector 
** loosely or movably secured . so constructed that when not 
‘in use it may be folded against the wash-board, so as to be 
“ enclosed within the limits of the latter without projecting 
“therefrom.” 4. * A protector C, or its equivalant, any suitable 
** spring or elastic device for atiaching and connecting said board 
‘and protector together. 5. “* A protector C, or its equivalent, 
“any suitable spring or elastic device for imparting resiliency to 
* said protector.” 


The Patent Office again, 14 January, 1879, rejected Gor- 
ham’s application as amended, claim No. 1, because it in- 
cluded what was shown in neither the model nor the drawing. 
Nos. 2 and 3, because already patented by a prior inventor. 
‘‘ The said prior patent shows a board pivoted between the 
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‘sides of the wash-board frame.’ Nos. 4 and 5, because too 
broad in claiming an equivalent. The words “ or its equiva- 
‘lent any,” must be struck out, in order to sustain the ap- 
plication. Record, page 103-6. 

17th March, 1879. He then presented a new specifica- 
tion and new claims which made resiliency the sole basis of 
the whole. 

The application thus amended, 17th March, 1879, to 
conform to the rulings of the Patent Office, described his 
invention to consist broadly of a “ protector adapted by any 
“* suitable spring or elastic attachment or contrivance lo yu — 
**C is the protector, and it is pivoted, journalled, hinged, or 
“in any manner movably attached to the frame A or to any 
‘suitable part of the wash-board whatever. Jt is moreover, 
‘‘»rovided or associated with any suitable elastic, resilient or 
** spring contrivnce, whereby the protector C is adapted to 
“vield to pressure.” ‘* This protector C may be made of a 
‘single or from two or more pieces. Moreover, it miay be 
‘ swung from either of its edges. I do not in any degree 
“ limit myself to any spe cific contrivance where by the protector 
‘*C, when moved by pressure against it, shall spring back or 
“return to its normal position, as in (his respect my device 
“may be indefinitly varied without a departure from my 
‘‘ board invention.” He accordingly claimed: No. 1,‘*A wash- 
‘‘ board protector adapted by any suitable spring or elastic contri- 
‘‘ rance to yield to pressure and to return to its normal position 
“ when said pressure was removed ; ” No. 2, ** A protector C, 
“a suitabl spring or elastic device for attaching and connecting 
*‘ the said board and protector together yer No. 3, A protector 
““C, a suitable spring or elastic device for imparting resiliency to 


“ said protector.” 


The re-statement claimed any equivalent for the spring 
attachment and was cancelled without an opinion from the 
Patent Office. 

16th April, 1879, a substitute was presented and a new 
specification and claims submitted. In the substituted 
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application, Gorham repeats, with variations, his deseription 
of 17th March, 1878, and claims: No. 1,** An elastically yield- 
" ing wash-board protector, substantiall as shown > ” No. Z. ” A 
“ protector C, adapted to move and yield to pressure, and 
“also adapted by suitable spring or elastic construction or 
‘attachment to return to position when said pressure i8 


‘relieved, substantially as shown.” 


“The Examiner, 20th May, 1879, also rejected this 
application as amended, because both claims were too 
“broad. Claim 1 is broad enough to cover a simple sheet 
“of spring-metal orrubber fabric, and a patent for that 
“ could scarcely be desired. Claim 2 is too broad to be 
“patentable, being substantially for a_ result accomplished 
by any ‘ suitable * means.” If the word ‘ swtvdle’ be erased 
from the claim, and the words “ subsiantially as described ”’ 


inserted after attachment, the claim may be allowed. 


The history of the complainant’s experience in the 
Patent Office shows that the 3d claim was found exactly 
like the other claim upon the spring attachment. The 
spring connection is stated in express terms not only as_ the 
fundamental characteristic of the combination, but as the 
special means to enable the protector to fold down into the 
soap-box, and is even claimed as the means to keep the pro- 
tector folded down! The repeated statements of the claim 
settle the meaning of its+terms, although there could be no 
doubt about them under any circumstances. The words 
- constructed . substantially » shown,” thus identified 
with the origin and progress of the idea, limit and confine 
the complainant to the device which he has “ shown.” He 
is not entitled to even a resilient equivalent. 


The genesis and development of the terms of the third 


ore 
se 


claim can be traced back through its changes of langua 
to the original idea, The language of the description itself, 
when collated and brought into juxtaposition, betrays what 


the complainant meant (x Y. 90, Record, pages 77-8), 
j6 


AP ne me ee 


ee ne 


} 34 

V. The complainant while admitting that the figures 
1 and 2 without alteration do not show an operative board, 
attribute the defect to the draughtsman, and insist that 
the claim is nevertheless valid. 

The drawings, description and claims must not be 
interpreted to enlarge the scope of the patent. (Ans. to Q. 
78-9, Record, page 72-3.) 

But were it admitted that the patent described what the 
model, “* Defendant’s Exhibit A,” shows, the patent is still 
for an operative device. The model does not fold flat, and 
can not work without guidance or assistance in either direc- 
tion, to wit, either to get into an operative position or to be 
folded down when not in use. 

This is admitted by complainant’s expert. To the 
enquiry, ‘“‘ Do you find described or shown in the model, 
“ Defendant’s Exhibit C,” a protector which is capable of 
“ returning, unaided, at all times from its packing position 
“to is protecting position ?”’ he replied: ** [f the protector 
“ was of the character shown by “ Defendant’s Exhibit C,” 
“then, like the protector of detendant’s wash-board, it would 
“ have to be guided into place.” (Ans. to * Y. 187, Record, 
page 26.) Defendant’s expert explains how the operation of 
the device is a matterof chance. (Ans. to & Q. 62, Record, 
page 65.) Practical experience with the Gorham board in the 
market confirms the judgment formed from an examination of 
the model. ‘To the question, ‘* What was your experience in 
‘‘ the sales of the board in that, the original, form, (that is, 
“with screw blanks instead of rod, and minor edge of pro- 
“tector beveled off, and spring re-adjusted), in which it 
‘‘was put upon the market?” ‘ Farnsworth replied: The 
‘ board, as first put upon the market with the protector, 
“was unsatisfactory, for the reason that the springs were not 
“ properly confined to produce the desired result, that is, 
“bring the protector back to its standing position after it 
“had been bent down. And we had a great deal of trouble 
“with them being sent back .to the factory and discounts 
*‘ allowed on that account.” (Ans. to Y. 186, Record, page 


7. 
*jeD 


85.) @. “In handling the board, did you have to make the 
** discounts and allowances to which you refer?” A. “They 
‘““were made by me, or upon my report to the factory. 
“Sometimes | would take them off and allow the parties 
“ their discounts without being returned to the factory ; 
‘take off the protectors.” (@Q. 187, Record, page 86.) 
‘* Was the board withdrawn or abandoned on account of this 
‘ dissatisfaction?”’ A. “ No, [ could not say that it was 
‘entirely; there was a great deal of talk about it. The talk 
‘related to the springs being unsatisfactory.” (Q. 188, Re- 
cord, page 86.) The complainant, Sargent, admits that 
complaints prevailed against the Gorham board, on account 
of the spring, on account of the spring-holder, and of the 
protector not lying flat, unless nailed down, and that the 
boards were being returned to the manufacturer. (Record, 


page 38.) 


The protector proved inoperative. The board construc- 
ted in accordance with the patent, 6th January, 1880, did not 
work. It became a necessily to elect either to alter or to 
abandon the construction described, illustrated and claimed, 
Then Gorham set his inventor to work, and he made the 
present board. The Defendant’s “ Exhibit B” is not 
described in the drawings, in the description, nor in the 
claims of Gorham’s Patent, 6th January, 1889. It belongs 
to the type of protectors which Gorham disclaimed in 
express terms, because they were old and already dedi- 
cated to the publie, (Lines 27-30). To the question : 
“What mechanical construction do you understand by the 
“attachment of a protector to a wash-board frame ‘by a 
“joint or pivot which allows a swinging movement’ of the 
” protector **’ the complainant’s exper replied : “T under- 
‘stand that that sentence would refer more particularly toa 
‘ structure like Defendant’s‘ Exhibit B”” x @Q. 136, Ree- 
ord, page 26. And end of Ans, to Y. 46. Record, page 60. 
Although restricted by the Patent Office to the springy and 
yielding function, Gorham appropriates an old protector, 
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and, by attaching his spring, asserts the exclusive rights, 
that are incident to the protector, and not to the spring. 

This summary method of acquiring the exclusive right 
that belongs to the public, must be sanctioned somehow. 
Gorham, therefore, takes out a new patent, No. 285,254, on . 
18th September, 1883, for the exact protector which he has 
substituted tor the protector described, illustrated and claimed 
in his patent 6th January, 1880, with the single addition 
that it may be attached to either side of the board. To the 
question : ‘ Does the arrangement of the present hoard cor- 
‘“‘ respond with the protector in Gorham’s double wash-board, 
“* Defendant’s ‘ Exhibit P,’ except that the spring and tennant 
‘‘ are inserted in a removable part instead of in the leg itself 
“ot the wash-board?”’ Sargent, the complainant, replied: 
“It is the same protector, but it is only attached to that 
“piece and made to reverse from one side to the other by 
“being taken out and placed in position on the opposite 
“ side.”’ x d). 213. teeord, page 55). 

This patent, 18th September, 1883, is, in effect a re- » 
issue, procured in order to enlarge the scope of the patent 
of 6th January, 1880, and make it secure all movable pro- 
tectors, by attaching it to a double wash-board that style, 
Defendant’s “ Exhibits L and M,” having in the interval 


superseded the single wash-board in the market. 


VI. The complainant says that the stowing away of his 
protector in the soap box, reveals his genius as the creator of 
a brand new idea. 

This revelation, however, is not involved in the case. 
The third claim is for a specific construction, to wit: A pro- 
tector and wash-board combined by a spring attachment. 
All other methods of combining the wash-board and pro- 


tector were renounced and disclaimed. The third claim was r 
accepted with its resiricted scope, and cannot now be expanded. 
The stress which the complainant lays upon the “ folding ”’ 
of his protector betrays the fixed idea in his mind. Why 
would he emphasize the specific construction which carries 
° a 
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his protector into the soap box, if he meant a/l the methods 
of utilizing the soap box? Expressio unius est exclusio alterius. 


But on the hypothesis that this Court would reverse its 
course of decision and listen to an argument which seeks to 
enlarge a claim beyond its terms, what is the basis of the 
complainant’s pretension? First. The protector folds down 
upon the board. Second. The board receives the protector 
when folded. 

But in the folding function Barnes, Cole and Frike are 
the complainant’s leaders. They all fold, and they fold flat. 
As to Barnes’ complainant’s expert, « Y. 158, Record, pages 
29,30, as to Cole, x Y. 165, Record, pages 30, 31. The Barnes 
protector folds down and receives the board, while the com- 
plainant’s merely reverses the process, and his protector folds 
down and is received by the board. This is a mere reversal 
of the parts, and does not involve invention. Itis of no con- 
sequence in reference to packing for shipment, whether the 
protector is outside or inside of the board. Defendant’s ex- 
pert, ¥. 30, Reeord, page 55, d4. The Cole board has the 
folding function and packs flat for shipment. The patent 
describes and claims both of these advantages. Reeord., 
page 93, Defendant's expert, 5. 5U. Reeord, page 5. 
The Krike board shows il protector lov ated exactly is speci- 
fied in the complainant’s third claim,and constructed to fold 
down intoand upon the board. It contains every element 
ot the complainant’s combination set forth in thethird claim, 
Defendant’s expert, Y. 43, Reeord, page 57. Complainant’s 
expert admits that the double protector could be reduced to 
a single protector which would operate as such, or would 
then be lo ‘ated where he says the complainant’s protector 18 
located, * below the upper edve of the cap-piece.”’ Com- 
plainant’s expert, x Y. 169, 170, 171, Record, page, 31. 
Defendant’s expert, Record, page 56-7. 

The Epeneter and Grahl board did in facet protect its 
protector to the extent of its folding into the soap-box. 


Record, page 75. 
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The argument of the complainants in his brief is 
that: 


Gorham’s protector differs from the protectors shown 
by the defendant's exhibits, in kind, and not simply In 
degree. ; 


r ? > . ‘ ‘ . 
The counsel for complainant says: “So faras the 


record shows no one previous to him had ever thought of 


stowing away a protector, so as to put it out of the way in 
shipment or for other purposes. That thing was new with 
him, both in conception and execution, and there was abso- 
lutely nothing in the prior state of the art, adapted to 
suggest even remotely that such a thing was desirable or 
attainable, nor even to instruct him how to obtain it.” 
Brief, page 24. 


This proposition cannot be sustained. The third claim, 


which presents the point for decision, calls for any one of 


four methods for folding: 
1. Down in/o the wash-board frame. 


2. Down upon the wash-board frame, that is up and on 
the frame. 


8. Down even with the general plane of the wash-board 
frame. 


4. Down below the general plane of the wash-board 
frame. (Defendant’s expert, « Y. No. 103, Record, page 83.) 


A protector which folded in any one of the four ways 
claimed, would anticipate Gorham/’s protector. Jb. Record, 83. 

The Epeneter & Graal protector is found in the very 
space, or soap-box, which Gorham claims to be the first to 
have utilized for a protector. The only change which would 
be required to make the Kpeneter & Grahl protector fold 
inside the frame-work, would be a change of /ocation. The 
pivots would be shifted to the upper corners of the soap-box, 
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and then the protector would drop down, and lie flat against 
the board inside the wash-board frame. 

The change would be less than was required to convert 
Gorham’s protector, even according to his model, defend- 
ant’s “ Exhibit C,” into an operative protector. He had to 
discard the rod running across the board, and substitute 
pivots, or tennants, and change the location so that the 
protector could swing on them. He recognized the fact 
that these changes disclosed a different construction from 
that claimed by his patent of 6th January, 1880, and there- 
fore he took out a new patent, which claims his specifie con- 
struction after the changes were thus made. Defendant’s 
“Exhibit P,” Record page 122. 

The change, which would make the Epeneter & Grahl 
protector fold into the soap-box, is also shown in the 
Defendant’s exhibits. The Frike protector is located in the 
exact position suggested, long before Gorham thought of it. 
Defendant’s * Exhibit M,” Record, page 94. As the Epene- 
ter & Grahl patent was re-issued by Gorham, 6th January, 
1880, defendant’s *“ Exhibit Q,” the application of Frike’s 
location to Epeneter & Grahl’s protector would be available 
to modify it. Thus no change would be required to make 
the EK peneter & Grahl protector fold flat upon the wash- 
board, except to trim the side edges which project abore the 
legs of the wash-board. The bristles being optional, might 
be superseded by a plain rubbing surface, and the end of 
the protector would lie on that surface. 

But the Frike protector, apart trom its use to supple- 
ment the Kpeneter & Grahl protector, shows an independent 
construction, which anticipates Gorham’s. The operation 
of the lid which folds down into and Upon the wash-board 
frame, has been explained. 

The folding eve nwith or below the p'ane of the wash- 
board frame, is illustrated in the Defendant’s “ Exhibits F 
and or 

In each of the four ways of folding a protector, claimed 
by Gorham in the alternative, he is anticipated. 
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To demonstrate a want of novelty, it would have been 
sufficient to have anticipated any ove of the methods, as by 
the disjunctive ‘or, Gorham claims for himself, and 
excludes others from a// the four ways of folding a pro- 
tector. 

But neither changing the location nor reducing the 
dimensions of the protector converts itintoa diffe rent thing. 
It remains the same in kind after all the changes. 

To take the illustration suggested by the Court upon 
the hearing of this case, it drops like a lid into or upon the 
frame. The lid being an antique, there is no invention in 
applying it to a‘new use. The obviousness of swinging a 
board on a hinge is such, that no one could claim it even for 
an object-lesson in a kindergarten. It has been applied to 
everything, even toa berth, as in the English Channel steam- 
ers, Where the shelf folds down, and is stowed away flat 
against the side of the boat during the day-time, and is held 
up by props at night for a mattress. The prop is as obvious 
as the lid. 

Great stress is laid upon Gorham’s conceiving the idea 
of utilizing the soap-box for stowing away his protector. 
But even if it were the fact, it would not help him, for 
Epeneter & Grab! anticipated him, by putting their protector 
in the soap-box before he did. They are entitled to a pro- 
tector folding in that space, if their’s can be adapted to fold, 
whether they conceived the idea of its folding or not. The 
protector is secured to them for every use of which it is 
vapable. 

All that is necessary, by the admission of the com- 
plainant’s expert, is to cut off the projecting ends of Epen- 
eter & Grahl’s protector, in order to increase its folding 
functions to such a degree as to permit it to fold flat. Com- 
plainant’s A. to Ys. 160, 161, 162,163, Record. This is the 
best proof that no invention was required of the complainant 
to produce the subject-matter of his third claim. The 
difference is only one of dimension. Such a change ismerely 


41 


one of degree, and not one of constructive or mechanical 
principle. 

A prior refrigerator was shown which, if changes were 
made in the form and proportion of its compartments, could 
produce circulation by a descending current of air, as well 
as an ascending current, for which it provided, “It being 
certain that Lyman (the prior inventor) contrived a “ machine 
‘‘ which would produce the desired circulation, and could be 
‘‘ used for refrigeration in the ascending current, it remains 
“ only to consider, whether if any one desired to make use 
‘‘of the descending current for the same purpose, he could 
“claim such use as a newinvention. It is no new invention 
“to use an old machine for a new purpose. The inventor of 
‘a machine is entitled to all the uses to which it can be put, 
*no matier whe Lhe r he CONCE ived the idea of the Huse or not,”’ The 


a 


change of dimension being, within the range of skill pos- 
sessed by a mechanical expert, was available for Lyman, the 
orignal inventor. (oberts vs. Ryer, 91 U.S.,150.) This is 
settled law, said the Supreme Court (Pa. &. &. vs. Locomo- 
tive Truck Co., 110 U. S., 490), citing a dozen authorities for 
the position, although “ The new form result has not before 
- be en conte mplated,”’ 


The mere change of location is not patentable, A flange 
on the iron frame of woven wire mattresses, to support the 
strain upon the end pieces, was not patentable, although 
placed lower than the top ot the end pieces and out of the 
way of the spring attachments, because any competent ex- 
pert could have located the flange shown in a prior patent 
in that position. ( Nat. Wire Mattress Co. vs. N. Y. Braided 
Wire Mattress Co., 20 Fed., Rep’s, I LY.) 

A different arrangement of reeds and a change of valve 
dimensions in an organ were not patentable. (stey vs. Bur- 
dett, 109 U. S., 633.) 

A straw-feeding attachment (old) was combined with a 
return-flue boiler (old), having previously been combined 
with a fire-box boiler. The utility of the new combination 
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was much greater, but there was no invention in the union. 
“ There was no inventive resource drawn upon to bring them 
“together. Could not the owners of the patents for the 
“straw-feeding attachment and the return-flue boiler work 
“them together in defiance of the combination? To ask 
“the question ty to answer it. Yet the case supposed does 
“ not differ from the case as it exists; for the public owned 
“the right to the Cornish (return-flue) boiler, and was en- 
“titled to every use to which a patentee owning it might 
“ Jawfully apply it.” 


In the patent for moulding crucibles, Nimmo claimed 
the combination of a mould to support the clay ball, with 
the mechanism to work a revolving “ former,” which shaped 
the inside to correspond with the exterior, and was capable 
of removal even when the vessel had a “ bilge.”” Two prior 
patents, offered to show anticipations, it was objected that 
the “‘ formers ”’ which they described were inoperative. The 
Court said they could be altered without the exertion of the 
inventive faculty, by mechanical skill, and that the imper- 
fections did not affect them as anticipations. (Pickering vs. 
MeCuilough, 104 U. S., 310.) 


The following are cases in which there was held to be 
an absence of sufficiency of invention: 


eT 
mreeeps OG, TICOMNG.. 2. « . t t tlt t w Ee U. & Oee 
een, eae. wk ee tt we es Ee eee 
Packing Company Cases. ....... . 105 U.S. 566 
Hall vs. Maeneale. . . Cae. waa yg) ee ae 
Atlantic Works vs. Brady sek’ ee eg i a a a 
Slawson vs. Grand Street Railway Co. . . 107 U.S. 649 


King vs. Gallum .... 109 U.S. 99 
Double-Pointed Tack Co. vs. — Rivess & C o 109 U. 8. 117 
Bussy vs. Excelsior Manufacturing Co. . 110 U.S. 131 
Penna. R. R. Co. vs. Locomotive Engine & Co 110 U. 8. 490 
a eer ree Ce 
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poeutes Uh, Geeks 6 ols we tte ew ee eee 
Stephenson vs. Brooklyn &Co. . . . . . 31 Off. Gaz. 263 
Blake vs. San Francisco ........ =. 1180.8. 679 
Peer Oh Pee sc a we se ee Eee 
reesten 06, BEOONE.. «sb a we ew st el eee 
Ee 
Pomace Holder Co. vs. Ferguson. . . . . 119 U.S. 335 
Dregmas 6. Hees. . 2 ee ese te ee eee 
Munson vs. Mayor&Co ......... 1240.58. 601 
Wer oh Be ic tt wt ew ti ee 
Forncrook vs. Root. ... oe eee s ee 
Hendy vs. Golden, ete. Wels ere 


Holland vs. Shipley ........... 1270.8. 896 


Defendant respectfully urges and insists 2 that the third 
claim of the Gorham Patent necessarily involves an element 
which elastically pivots the. protector to the board, and that 
in view of the pnor art, Gorham is restricted to his specific 
devices, and cannot invoke the doctrine of equivalents, and, 
finally, that defendant does not infringe said patent nor 
any of the claims thereof. 


JAMES PARSONS, 
FURMAN SHEPPARD, 
Of Counsel for Appellee. 
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THE MINNEAPOLIS & ST. LOUIS R’Y CO. VS. OLIVER BECKWITH. Il 


1 STATE OF IowaA, 88: 
Circuit Court, 14th Judicial Circuit. 


The answer of the judges of the circuit court of the State of Iowa ‘n 
and for the fourteenth’ judicial circuit, in the within writ of erro 
mentioned. 7 


The record and proceedings whereof mention is within made and 
all things concerning the same are hereby respectfully certified to 
the justices of the Supreme Court of the United States of America 
within mentioned in a certain schedule to this writ annexed, as 
within it is commanded. 

In testimony whereof N. B. Benham, the clerk of said court within 
and for the county of Kossuth, in the 14th judicial circuit of the 
State of Iowa, has hereunto subscribed his name officially and has 
caused the seal of said court to be hereunto affixed this 10th day of 
June, 1885. 


[Seal of the Circuit Court, Kossuth Co., lowa. 


N. B. BENHAM, 
Clerk of the Circuit Court of the Stat of lowa 
in & for Kossuth County. 


y) Schedule of Pape rs Hi re unto Follow ing. 


Copy of writ of error to the justice of the peace, marked “A.” 

Copy of return of justice to the writ of error, marked “ B.” 

Copy of the judgment of affirmance, marked “ C.” 

The original writ of error, marked “ D.” 

The original bond, marked “ E.” 

The boud on this writ of error, marked “ | 

The citation and return thereon, marked “ G.” 

The copy of original petition for writ of error, marked “ H.” 

The assignment of error and prayer for reversal, marked “ I.” 

N. B. BENHAM, 

Clerk Circuit Court of Kossuth County, Lowa. 


* +9 
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8 A. 
Writ of Error on J. P. 


STATE OF Iowa, ) 
Kossuth County, | 


> SS > 


The State of Iowa to John Kingery, Esq., justice of the peace in and 
for said county, Greeting: 

Whereasthe Minneapolis & St. Louis Railway Company has caused 
to be filed in the office of the clerk of the circuit court within and 
for said county of Kossuth, State of Iowa, the affidavit of Albert E. 
Clarke, setting forth the erroneous decisions in matters of law and 
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other illegalities and proceedings had before you in a certain action 
in which Oliver Beckwith is plaintiff and The Minneapolis & St. 
Louis Railway Company is defendant, and asking for issuance of a 
writ of error as provided for in the statute, a copy of which affidavit 
is hereto attached, we therefore command you with the least prac- 
ical delay to return to the circuit court the record of the proceed- 
ings of said action, so far as they relate to the facts set out in said 
affidavit. 

Witness N. B. Benham, clerk of said circuit court within and for 

said county of Kossuth, with the seal thereof hereunto an- 
4 nexed, at Algona, this 26th day of January, 1885. 
N. B. BENHAM, 

Circuit Court, Kossuth County. 


STATE OF Iowa, 
Kossuth County, f° 


I hereby certify and return that I recovered the within notice on 
the 20th day of January, 1885, and I hereon the same day serve- the 
same on the within-named John Kingerv by reading the same to — 
and in his presence and leaving with him a copy of the within no- 
tice, and also left with him a copy of affidavit and petition filed in 
the clerk’s office. 

A. HAGGARD, 
Sh’iff Kossuth Co. 


5 STaTE oF Iowa, | om 
Webster County, | ~ 


In Justice’s Court in and for Kossuth County, before John Kingery, 
Justice of the Peace. 


Oxuiver BeckwitsH, Plaintiff 
> | ) 
vs. 
THe MINNEAPOLIS & St. Louis Rainway Company, Defendant. 
) 


I, A. E. Clarke, being duly sworn, say that I am and at all times 
hereinafter referred to was the attorney for the Minneapolis & St. 
Louis Railway Company, the defendant above named. 

That said company is a railway corporation ; that on the 29th day 
of December, 1884, the plaintiff, Oliver Beckwith, commenced a suit 
before said John Kingery, justice of the peace as aforesaid, against 
the said defendant, which said action was brought to recover double 
damages against the defendant on account of the alleged killing of 
certain hogs by the defendant’s trains and engines, and the petition 
in said cause was and is in words and figures as following, to wit: 


The plaintiff alleges that the defendant is a corporation 

6 operating a railway under the laws of Iowa. Said railway is 
run and operated through the township of Luverne, Kossuth 
county, lowa, and through Humboldt county, in said State. That 
on or about the 24th day of October, 1884, the defendant was using 
and operating its railway in and through Humboldt county, Iowa, 
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by running engines and cars thereon; that while so using and op- 
erating the same on the year and day aforesaid, at a point on their 
railroad in said county of Humboldt where the defendant had the 
right to feuce the same but had not done so, the said defendant, by 
its agents and servants, tun an engine and train of cars against and 
upon three hogs, the property of the plaintiff, of the value of fifteen 
dollars, whereby said hogs were killed; that on the 25th day of No- 
vember, 1884, the plaintiff caused a written notice, accompanied 
with an affidavit of the killing of said hogs, to be served on E. E. 
Chase, the station agent employed in the management of the busi- 
ness of the defendant at Luverne, lowa, in said county of Humboldt. 
A copy of said notice and of said affidavit are hereto attached, 
marked Ex’s A & B. That the said defendant has neglected and 

refused to pay the value of said hogs. Wherefore plaintiff 
demands judgment for twenty-four dollars, interest and costs. 

J. C. RAYMOND, 
Att’y for PVF. 


The following is Exhibit A, referred to in the petition: 
To the Minneapolis & St. Louis Railway Company: 

You are hereby notified that on the 24th day of October, 1884, 
while an engine and train of.cars was being run and operated upon 
your railroad by your agents and servants in Humboldt county, 
Iowa, and at a point on said road in said county where you had the 
right to fence the same but had not done so, said engine was run 
against and upon one spotted hog of the value of 5.50 and one spotted 
hog of the value of $5.50 and spotted hog of the value of $4.00, and 
all of said hogs were of the value of fifteen dollars, whereby said 
hogs were killed; and you are therefore required to pay said sum 
of fifteen dollars within thirty — of the service of this notice. ‘That 
said hogs were owned by the undersigned. 


OLIVER BECKWITH. 
The following is Ex. B, referred to in the petition: 


Srare or Iowa, ee 
= + » OO « 
Kossuth County, J 


§ I, Oliver Beckwith, being first duly sworn depose and say 

that on the 24th day of October, 1884, I was the owner of one 
spotted hog of the value of 5.50, a black spotted hog of the value of 
$5.00, one spotted hog of the value of $4.00; said hogs were about six 
months old; that on the said day said hogs were killed on the line 
of the Minneapolis & St. Louis railway by an engine being run 
against and upon said hogs by the agents and servants of the said 
railway company ata point on said road in Humboldt county, 
Iowa, where the said railway company had the right to fence their 
track, but had not done so. 


OLIVER BECKWITH. 
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Subscribed and sworn to before me and in my presence by the 
above Oliver Beckwith the 24th day of November, 1884. 
J. G RAYMOND, 
Notary Public. 


And on the 7th day of January, 1885, the defendant duly appeared 
in said cause and filed the following answer: 


9 Answer. 


In Justice’s Court in and — Humboldt County, before ' 
Esq., Justice of the Peace in and for said County. 


Oxriver BeckwirTH, Plaintiff, 
US, 


THe MinneEapotis & Sr. Louis Rattway Company, Defendant. 


The defendant, for its answer to the petition herein, says: 


First Defence. 


Denies each and every allegation thereof. 
Second Defence. 


Further answering, the defendant doth say that it is and at all 
times referred to in the petition has been a corporation existing 
under the laws of the United States and the States of Minnesota 
and Iowa, and owning and operating a line of railroad in and 
through the State of lowa, which said line passes through the 
county of Humboldt aforesaid. 

That the term of its corporate existence has not yet expired. 

That its stockholders and members are and ever have been citizens 

of the United States. 
10 That by the enactments of the Legislature of the State of 

lowa and the terms and conditions of the statutes of said 
State, under and by virtue of which the plaintiff seeks to recover 
his damages in this suit, an unlawful and unjust discrimination is 
made between the liability imposed upon the defendant for killing 
or injuring live stock and animals by accident and without fault and 
the liability imposed upon other citizens and persons in like cases, 
whereby the defendant is denied the equal! protection of the laws 
guaranteed by the fourteenth amendment to the Constitution of 
the United States, and is, by the enforcement of said enactments, 
statutes, and laws, compelled to pay owners of live stock injured or 
killed as aforesaid a sum double that which may be imposed upon 
other persons and citizens within the jurisdiction of said State of 
Iowa and the courts thereof for the accidental destruction or injury 
of the same class of property under like circumstances. 

That the said statutes, enactments, and laws of the said State of 
Iowa and the rights and remedies guaranteed thereby are in con- 
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flict with the fourteenth amendment to the Constitution of the 
United States, and are, therefore, void. 
And, because the plaintiff’s alleged right to recover is based upon 
said void statutes, laws, and enactments, defendants says that 
11 the plaintiff may not recover in this action. 


Third Defence. 


Defendant, for other and further answer and defence, doth say 
that section 1289 of the code of Iowa, under and by virtue of which 
the plaintiff seeks to recover double the value of the stock alleged to 
have been killed, as stated in his petition, is void, because the said 
statute was enacted in violation of section six, article one, of the con- 
stitution of the State of lowa. 

CLARKE & ERVIN, 
Att’ys for Def’t. 


STATE OF Iowa, | 
Webster County, | 


I, Albert E. Clarke, being first duly sworn, on oath say that I am 
one of the attorneys for the defendant in the above-entitled cause; 
that I have read the foregoing answer and know the contents thereof 
and have knowledge as to the statements therein made; that the 
statements are true, as [ verily believe. 


» * 
+ Pa 


ALBERT E. CLARKE. 


Subscribed and sworn to by the said Albert E. Clarke this 6th day 
of January, A. D. 1885. 
[SEAL. | R. S. GRAY, 
Notary Public. 


And thereupon the said cause was duly tried, the plaintiff 
12 appearing in person and by J. C. Raymond, Esq., his attor- 
ney, and the defendant appearing by A. E. Clarke, its attor- 
ney; and the following evidence was taken in said case: 
STATE OF Iowa, ee 
Kossuth County, { °°’ 


I, John Kingery, justice of the peace in and for Kossuth county, 
Iowa, do hereby certify that the within evidence of R. C. Kinkaid, 
Oliver Beckwith, J. C. Raymond, and Chas. Shields is a true tran- 
script of all the oral evidence except admissions taken or offered in 
the within-entitled cause of Oliver Beckwith vs. The M. & St. L. R’y 
Co. and constitutes all the evidence in said cause, except the Exhibits 
A and B referred to in the testimony of said J. C. Raymond. 

Dated at Luverne, Jan’y 7th, 18865. 

JOHN KINGERY, 
Justice of the Peace. 
End of return of the justice. 
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13 In Justice’s Court, before John Kingery, Justice of the Peace 
in and for Kossuth County, Iowa. 


OLIVER BECKWITH 
V8. 
THe MINNEAPOLIS & St. Louis Rainway Company. 


R. C. Kink ain, called for the plaintiff, was sworn and testified as 
follows 


Q. Do you know anything about any hogs being killed on or 
about the 24th of October down in Vernon township? No; I guess 
it is Humboldt township, east of here. 

A. Yes, sir. 

Q. Well, you may state what you know about it. 

A. Well, I know that I found some hogs there cut to pieces on 
the track—three shoats. 

Q. When did you find them? 

A. Along in the middle of the afternoon. 

Q. Any trains been running shortly previous to that ? 

A. No; I found them about six o'clock when I was coming in. 

Q. In the afternoon ? 

A. Yes, sir. 

Q. What trains had passed that afternoon—last train that had 

passed ? 
14 A. I think the passenger. 
Q. By the looks of them how long had they been dead? 

A. Well, they had not been dead more than—they was not there 
when I went out after dinner. When I came in at night I found 
them dead. 

Q. How did they—they were on the track, were they ? 

A. No,sir; two of them, if I remember right, had got off the 
track, and the other laid. 

Q. How was they cut? 

A. Was cut pretty near through the center, the middle, of the 
hog. 

Q. Look as though they were cut by some sharp instrument or 
something run over them? @. Was they mangled and mashed up 
or just cut clean in two? 

A. Well, they was cut clean in two—two of them was, and the 
other one was mangled up some. 

@. Blood on the track? 

A. Yes; there was some. 

Q. You at work for the railroad company, are you? 

A. Yes, sir. 

Q. Do you know whose hogs they was? 
15 A. No, sir; I do not. 
Q. Well, you may state what you done about it, if any- 
thing 
A. When I found the hogsI reported them to the nearest man; 
that was Mr. Beckwith, and he claimed the hogs. 
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Q. How much were the hogs worth, should you think, or do you 
know what hogs were worth at that time? 

A. Well, I had a pretty good idea what hogs was worth? 

Q. Well, what would you say these three hogs was worth when 
they was alive? 

A. Worth four dollars apiece. 

Q. How much were they worth after they was killed, if anything, 
in that shape? 

A. Well, I would not give anything for them. 


Cross-examination: 


Q. What county was the hogs killed in—did you find them in? 
A. Humboldt county. 


Witness excused. 
OriverR BecxwirH, called for plaintiff, sworn, testified as follows: 


Q. Who was the owner of these hogs that have been testified to 
that was killed woa here? 

A. They was my hogs. 

Q. They was your hogs? 

A. Yes, sir. 
16 Q. You may state where you foundthem after they was 
killed. 

A. Well, they laid right by the side of the track, just off from the 
side of the ditch like, at the side of the track. 

Q. What shape was they in? 

A. Well, there was one that was cut into right about the fore 
shoulders. Anoiher one that got his hind parts all cut, mashed up, 
had drawn itself off from the track, and the other one was all mashed 
up, mangled up. 

Q. That is all ? 

A. Another one that came home h ad its nose all mashed up. He 
gol over it. 

Witness excused. 

J.C. Raymonp, called for the plaintiff, was sworn and testified as 
follows : 

On the 25th day of November I served a notice, accompanied by 
an affidavit of the killing of these hogs, upon E. E. Chase, station 
agent of the defendant’s at Vernon township, Humboldt county, 
[owa, and I say that the papers marked Ex. — and Ex. B are copies 
of the notice so served. 

Witness excused. 

Plaintiff rested. 

17 CHARLES SHIELDS, called for the defendant, was sworn and 
testified as follows: 


Q. Mr. Shields, where do you live? 
A. Ft. Dodge, Iowa. 
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Q. What is vour business ? 

A. Locomotive engineer. 

Q. How long have you been locomotive engineer ? 

A. Ten years the 21st day of last October. 

Q. What engine do you drive, passenger or freight engine ? 

A. Passenger train at present. 

Q. You may state, Mr. Shields, whether or not hogs upon a rail- 
road track endanger the locomotive or cars. 


CouNSEL FoR PiaintiFF: I object as immaterial. 


A. I never considered it so, to the best of my judgment. 

Q. You say you have been locomotive engineer for ten years ? 

A. For ten years. 

Q. And your opinion professionally, then, is that hogs upon the 
track in front of a locomotive and train are not dangerous? 

A. Are not dangerous so far as derailing the train is concerned. 

Q. Or any danger to the train ? 

A. Or any danger to the train is concerned. 


18 Witness excused. 
Defendant rested. 
Testimony closed. 


And thereupon, the said cause being duly submitted, the said John 
Kingery, Esq., justice of the peace, before whom said cause was then 
and there tried, did find the issues against the defendant and in favor 
of the plaintiff, and did find that the plaintiff was entitled to recover 
double damages, to wit, the sum of twenty-four dollars, against the 
defendant, and judgment was then and there rendered by the said 
John Kingery against the defendant, The Minneapolis & St. Louis 
Railway Company, in favor of the plaintiff, Oliver Beckwith, in the 
sum of twenty-four dollars damages and the costs of said suit taxed 
at the sum of dollars. 

And the defendant says that the said justice of the peace erred in 
rendering said judgment against the defendant for more than the 
actual value of the property. 

Second. The defendant says that the said justice of the peace erred 
in rendering any judgment against the plaintiff. 

Third. The j justice erred in “hol ling that there was any evidence 

upon which : render a judgment against the defendant for any 

sum, because there was no evidence tending to show that 

19 the plaintiff’s property was injured or killed by the defend- 
ant or through the acts of its agents, servants, or employes 

Fourth. It was error for the said justice of the peace to render 
judgment for more than the actual value of the property, because 
the statute under which he rendered such pretended judgment is in 
violation of the provisions of the 14th amendment to the Constitu- 
tion of the United States, and is in violation of the provisions of the 
constitution of the State of Iowa. 

Fifth. It was error in said justice to render any judgment against 
the defendant, because the defendant was not in any manner con- 
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nected with the alleged killing of plaintiff’s property, and there is 
no evidence to sustain any such judgment. 

Sixth. It was the duty of said justice to dismiss said cause at the 
cost of the plaintiff, and it was error not to do so. 

Wherefore your affiant herein prays that an order issue from this 
court directing the said John Kingery, Esq., justice of the peace, to 
certify to the circuit court of this county the petition, the answer, the 
evidence, the judgment, and a complete transcript of his record ‘and 
the judgment and all proceedings had in said cause as fully as the 

same were had before him, and the court cancel and set aside 
20 the said judgment and remand the said cause to said justice 

of the peace, John Kingery, Esq., with orders to dismiss the 
same at plaintiff’s cost. 

And your petitioner further prays that the said Oliver Beckwith 
be adjudged to pay the costs of this proceeding. 


A. E. CLARKE. 


Subscribed and sworn to before me by the said A. E. Clarke this 
24th day of January, 1885. 
[ SEAL. | ROBERT M. WRIGHT, 
Notary Public for We bste r County. 


91 STATE OF Iowa, ae 
Kossuth County, J 


To the circuit court of said county: 

In pursuance of the writ of error,a copy of which was served on 
meon the 26th day of January, A. D. 1585, and of the statute in 
such cause made and provided, I, John Kingery, justice of the peace 
of Luverne township, in said county, do hereby certify and return 
to said court the docket entries. 


B. 
Return of JS ti stice On Writ of iy Tor. 


OLniveER BeckwituH, Plaintiff, 
US. 


MINNEAPOLIS AND Sr. Louis Ratnway Company, Defendant. 


Before John Kingery, J. 5 Luverne township, Kossuth county, 
tate of lowa. 


Be it remembered that on the 29th day of December, A. D. 1884, 
said plaintiff filed herein his as his — and cause of action against 
the defendant for the sum of twenty-four ' dollars, as justly due him 
as damages for killing three — owne a by plaintiff, Oliver Beckwith. 
Thereupon I issued an original notice to the said defendant, Minne- 
apolis and St. Louis Railway Company, returnable before me, at my 
office in Luverne township, on the 6th day of January, A. D. 1885, 
2—100 
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at one o'clock p. m.,and delivered the same to Stafford Godfrey, 

constable, for service, who returned said notice with his re- 
22 turn thereon, from which it appears that he received said 

notice for service on the 29th day of December, A. D. 1884, 
and that he did on the 30th day of December, A. D. 1884, serve the 
same on the said defendant’s ticket agent, E. E. Case, in the manner 
required by law in Luverne township, in said county of Kossuth, 
and State of Iowa. 

Now, to wit, on this 6th day of January, A. D. 1885, this cause 
coming on for hearing, plaintiff appeared by himself and att’y, J. 
C. Raymond, and filed his petition. 

Defendant appears by his agent, E. E. Case, and asked a continu- 
ance of 24hours. Granted. Cost of continuance against defendant, 
$2.80. 

January 7th.—Parties appeared. R.C. Gray appointed clerk by the 
court. J.C. Raymond appeared and filed amendment to petition. 
Defendant appeared, by A. E. Clarke, att’y for defendant, and filed 
his answer, after hearing evidence, which is hereto attached, and the 
defendant atmitting the facts as alleged and claimed by plaintiff to 
be true, and that plaintiff, under the laws of Iowa, was entitled to 
recover of the defendant, but that it was against the constitution of 
the U.S. 

Nevertheless, it was the duty of the court to obey the law 
23 and enter judgment for plaintiff. 

It is ordered by the court that the plaintiff have and re- 
cover of the defendant judgment for the sum of twenty-four dollars, 
with six per cent. interest per annum from date, together with 
the costs of this action, taxed at twelve & +5,5,, and cost of making 
this transcript at ;°,°; dollars, the items of which are in the margin 
hereof; also said original notice, the petition and amendment of 
plaintiff and answer of defendant are hereto attached. 

Witness my hand at Luverne t’p, in said county, this 27th day 
of January, 1885. 

JOHN KINGERY, 
Justice of the Peace. 


(On margin :] 
Costs of This Action. 


Justice fees: 
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Cost for constable’s fees : 
00 
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STATE OF Iowa, 
- ’ j ss 
Kossuth (ounty, | 
: ’ } } 4 Sse mb @ s 
In Justice Court, be iore John Kil very, J USLICE., 
> 4 , yr ai as > 
OLIVER BecKWITH, Plain 
.* 
> . - 
MInNEAPOLIS & Str. Lours RAILROAD Co., for Defendant. 
4h } 1" 1} ] ] ae } ° 
lhe plaintifi aiieges that the defendant Is a corporation operating 
salt 7 ee ) Ba ta 
i railway: that said railway is and was o itive through the 
7 ‘ , . : : ' na +i :, 
township QO] Luye rne. mn lk Ossi Lig Counters Va, and toro leh Hum- 
=F , ;, vr a a lied » al ‘ 
boldt and other counties in said State: that on or about the 24th 


i 
day of Octobr LSS4. the defendant Was UsSséelhn’g and operating its 


? 
id through Humboldt county, lowa, by running en- 


raiiway in al 
vines and ears thereon ; that while so useing and operating the same, 
on the year and day aforesaid, at a point on there said road in said 


county of Humboldt where the defendant had the right to fence the 
same, but had not done so, the said defendant, by its agents and 
Servants, ran an engine and train of cars agvalnst and upon three 
hogs, the property of plaintiff, and of the value of fifteen dollars, 
whereby said hogs were then and there killed; that on the 25th 

day of November, 1884, the plaintiff caused a written notice, 
29 accompanied with an affidavit of the killing of said hogs, 

to be served upon E. E. Case, the station and ticket agent 
employed in the management of the business of the defendant, 
at Luverne township, in said county of Humboldt. Copies of said 
notice and of said affidavit are hereto annexed and made a part of 
this petition, marked Exhibi- A and B; that same defendant has 
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neglected and refused to pay the value of said hogs; wherefor- plain- 


tiff demands judgment for twenty-four dollars, int. and costs. 
J. C. RAYMOND, 


Ait’y for PU ff. 
26 Exuipit A. 


To the Minneapolis & St. Louis Railroad Company : 

You are hereby notified that on the 24th day of October, 1884, 
while an engine and train of cars was being run, operative upon 
your railroad by your agents and servants, in Humboldt county, 
Iowa, at a point on said road in said county where you had the 
right to fence the same, but had not done so, said engine was run 
against and upon one spotted hog of the value of five Too doll: urs, 
one spotted hog of the value of five °°, dollars, one spotted hog of 
the value of four dollars ; that all of said hogs were of the v -alue of 
fifteen dollars, whereby said hogs were killed; you are therefore 
required to pay said sum. of fifteen dollars within thirty days of the 
service of this notice; that said hogs were owned by the undersigned. 


OLIVER BECKWITH. 


27 Exurpir B. 


STATE OF Iowa, \ 
Kossuth County, ay 

I, Oliver Beckwith, being first duly sworn, depose and say that 
on the 24th day of October, 1854, | was the owner of one spotted 
hog, of the value of fife ,°,°; dollars; one black spotted hog, of the 
value of five 4°; dollars; one spotted hog, of the value of four dol- 
lars; said hogs were about six months old; that on the said day 
said hogs were killed on the line of the Minneapolis & St. Louis 
railway by an engine being run upon and against said hogs by the 
agents and servants of said railway company ata point upon said 
road in Humboldt county, lowa, where the said railroad company 
had the right to fence their track, but had not done so. 


OLIVER BECKWITH. 


Subseribed and sworn to before me and in my present by the 
above-named Oliver Beckwith this 24th day of November, 1884. 
[SEAL. | J.C RAY MOND, 
Notary Public. 


28 Amendment to Petition. 


STATE OF Iowa, # 
Kossuth County, i 
In Justice- Court, before John Kingery, J. P. 


O.LiveR Beckwith, Plaintiff, 
vs. 
MINNEAPOLIs & St. Louts R. R. Co. 


Plaintiff, as an amendment to his petition, alleges that the defend- 
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ant is a corporation doing business in the State of lowa and owns 
the land thereof. 
J. C. RAYMOND, 
Att'y for PIF. 
Original Notice. 


STATE OF Iowa, Kossuth County: 
To Minneapolis & St. Louis R. R. Co.: 

You are hereby notified that Oliver Beckwith claims of you 
twenty.four dollars as justly due him as damages for killing three 
hogs owned by plaintiff, Oliver Beckwith, and that unless you ap- 
pear before me, John Kingery, a justice of the peace, at my office, 
in Luverne, in Luverne township, county and State aforesaid, on 
the 6th day of January, A. D. 1885, at one o'clock p. m., and make 
defense to said claim, judgment will be entered against you for the 
whole amount with interest and costs. 

Witness my hand this 29th day of December, 1554. 

JOHN KINGERY, 
Justice of the Peace. 


29 Notice to «Produce Defens-. 


STATE OF lowA, | ge : 


Kossuth County, § 
In Justice- Court, before John Kingery, J. P. 


OniveR Beckxwirs, PI’ff, 
v8. 
MINNEAPOLIS & St. Louis R. R. Co., D’f’d’t. 


To the Minneapolis & St. Louis Railway Company : 

You are notified to produce on the trial of said action the notice & 
affidavit of loss or killing, which was served on you on or about the 
25th of Nov., 1884, or secondary evidence will be given of this con- 
tants. 

OLIVER BECKWITH, Pf, 
By J. C. RAYMOND, Mis Att'y. 


This notice came into my hands — service on the 29th day of De- 
cember, 1584, and I certify that I personal-y served the same on E. 
ki. Case, the ticket agent of the within defendant, at/’y reading said 
notice to him and delivering to him a copy of said notices, in Lu- 
verne t’w’p, Kossuth county, Iowa, on the 30th day of December, 
1884. 

STAFFORD GODFREY, 
Constabler in & for Kossuth County. 
Fees: 
RII sa ccscisenses  tecmenisiaieladiuibaiieiidial ov 
LOT cones canneunmnnncomin 10 
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30 Answer. 


In Justice’s Court in and for Humboldt County, before John Kin- 
gery, Esq., Justice of the Peace in and for said County. 


OriveR Beckwith, Plaintiff, 
VS, 


THE MINNEAPOLIS & St. Louris Ratnway Company, Defendant. 
The defendant, for its answer to the petition herein, says: 

First Defence. 
Denies each and every allegation thereof. 


Second Defence. 


Further answering, the defendant doth say that it is and at all 
times referred to in the petition has been a corporation existing 
under the laws of the United States and the States of Minnesota 
and Iowa, and owning and operating a line of railroad in and 
through the State of lowa, which said line passes through the county 
of Humboldt aforesaid. 

That the term of its corporate existence has not yet expired; that 
its stockholders and members are and ever have been citizens of the 

United Staates; that by the enactments of the Legislature of the 
ol State of Iowa and the terms and conditions of the statutes 

of said State, under and by virtue of which the plaintiff seeks 
to recover his damages in this suit, an unlawful and unjust discrimi- 
nation is made between the liability imposed upon the defendant 
for killing or injuring live stock and animals by accident and with- 
out fault and the liability imposed upon other citizens and persons 
in like cases, whereby the defendant is denied the equal protection 
of the laws guaranteed by the fourteenth amendment to the Consti- 
tution of the United States, and is, by the enforcement of said enact- 
ments, statutes, and laws, compelled to pay owners of live stock in- 
jured or killed as aforesaid a sum double that which may be im- 
posed upon other persons and citizens within the jurisdiction of 
said State of lowa and the courts thereof for the accidental destruc- 
tion or injury of the same class of property under like circumstances. 

That the said statutes, enactments, and laws of said State of Lowa 
and the rights and remedies guaranteed thereby are in conflict with 
the fourteenth amendment to the Constitution: of the United States, 
and are therefore void. 

And because the plaintiff's alleged right to recover is based upon 
said void statutes, laws, and enactments defendants says that the 
plaintiff may not recover in this action. 


32 Third Defence. 


Defendant, for other and further answer and defence, doth say 
that section 1289 of the code of Iowa, under and by virtue of which 
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the plaintiff seeks to recover double the value of the stock alleged 
to have been killed, as stated in his petition, is void because the 
said statute was enacted in violation of section six, article one, of the 
constitution of the State of lowa. 
CLARKE & ERVIN, 
, Att’ys for Def't. 


STaTE oF Iowa, \ an : 
Webster County, | ° 


I, Albert E. Clarke, being first duly sworn, on oath say that I am 
one of the attorneys for the defendant in the above-entitled cause. 
That I have read the foregoing answer and know the contents 
thereof, and have knowledge as to the statements therein made. 
That the statements are true as I verily believe. 


ALBERT E. CLARKE. 


Subscribed and sworn to by the said Albert E. Clarke this 6th 
day of January, A. D. 1885. 
R. S. GRAY, 
Notary Public. 


33 Evidence. 


In Justice’s Court, before John King, Justice of the Peace in and for 
Humboldt County, lowa. 


OLIVER BeEcKWITH 
vs, 


Tue MINNEAPOLIs & St. Lours RAILWAY COMPANY. 


R. C. Kinkarp, called for the plaintiff, was sworn and testified as 
follows: 


Q. Do you know anything about any hogs being killed on or 
about the 24th of October down in Vernon township—no, I guess it 
is Humboldt township, east of here? 

A. Yes, sir. 

Q. Well, you may state what you know about it. 

A. Well, I know that I found some hogs there cut to pieces on the 
track—three shoats. 

Q. When did you find them? 

A. Along in the middle of the afternoon. 

(). Any trains been running shortly previous to that ? 

A. No; I found them about six o’clock when | was coming in. 

(). In the afternoon ? 

A. Yes, sir. 

Q. What trains had passed that afternoon—last train that had 
passed ? 

A. I think the passenger. 
34 Q. By the looks of them, how long had they been there? 
A. Well, they had not been dead more than—they was not 
there when I went out after dinner. When I came in at night I 
found them dead. 
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Q. How did they—they were on the track, were they ? 

A. No, sir; two of them, if I remember right, had got off the track 
and the other one laid 

Q. How was they cut? 

A. Was cut pretty near through the center—the middle of the 
hog. 

Q. Look as though they were cut by some sharp instrument or 
something run over them ? 

A. Looked as though something had run over them. 

Q. Was they mangled and mashed up or just cut clean in two? 

A. Well, they was cut clean in two, two of them was, and the other 
one was mangled up some. 

©. Blood on the track ? 

A. Yes; there was some. 

Q. You at work for the railroad company, are you? 

A. Yes, sir. 
35 Q. Do you know whose hogs they was? 
A. No, sir; I do not. 

Q. Well, you may state what you done about it, if anything. 

A. When I found the hogs I reported them to the nearest man— 
that was Mr. Beckwith—and he claimed the hogs. 

Q. How much were the hogs worth, should you think, or do you 
know what hogs were worth at that time? 

A. Well, I had a pretty good idea what hogs was worth. 

Q. Well, what would you say these three hogs was worth when 
they was alive ? 

A. Worth four dollars apiece. 

Q. How much were they worth after they was killed, if anything, 
in that shape ? 

A. Well, I would not give anything for them. 


Cross-examination: 


Q. What county was the hogs killed in—did you find them in? 
A. Humboldt county. 


Witness excused. 


36 OLivER Becxwirh, called for the plaintiff, was sworn and 
testified as follows: : 


Q. Who was the owner of these hogs that have been testified to 
that was killed down here? 

A. They was my hogs. 

Q. They was your hogs? 

A. Yes, sir. 

Q. You may state where you found them after they was killed. 

A. Well, they laid right by the side of the track, just off from the 
side of the ditch like, at the side of the track. 

Q. What shape was they in? 

A. Well, there was one that was cut in two right about the fore- 
shoulders. Another one, that got his hind parts all cut—mashed 
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up—had drawed itself off from the track; and the other one was 
all mashed up—mangled up. 

@. That is all? 

A. Another one, that came home, had its nose all smashed up. 
He got over it. 


Witness excused. 


o7 J. C. Raymonp, called for the plaintiff, was sworn, and tes- 
tified as follows: 


On the 25th day of November I served a notice, accompanied by 
an affidavit, of the killing of these hogs upon E. E. Case, station 
agent of the defendants at Vernon township, Humboldt county, lowa, 
and I say that the papers marked Ex.—and Ex. B. are copies of the 
notice so served. 


Witness excused. 
Plaintiff rested. 


CHARLES SHIELDs, called for the defendant, was sworn, and testi- 
fied as follows: 


Q. Mr. Shields, where do you live? 

A. Ft. Dodge, Iowa. 

@. What is your business? 

A. Locomotive engineer. 

Q. How long have you been locomotive engineer? 

A. Ten years the 21st day of last October. 

Q. What engine do you drive—passenger or freight engine? 

A. Passenger train at present. 

@. You may state, Mr. Shields, whet-er or not hogs upon a railroad 
track endanger the locomotive or cars. 


COUNSEL FOR THE PLAINTIFF: I object as inmaterial. 


08 A. I never considered it so, to the best of my judgment. 
. You say you have been locomotive engineer for ten 

years? 

A. For ten years. 

Q. And your opinion, professionally, then, is that hogs upon the 
track in front of a locomotive and train are not dangerous ? 

A. Are not dangerous so far as derailing the train is concerned. 

Q. Or any danger to the train? 

A. Or any danger to the train is concerned. 


Witness excused. 
Defendant rested. 
ry" ° 

lestimony closed. 
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3g OxiverR BeckwirtuH, Appellee, 
Us. 
MINNEAPOLIS & Sr. Louis R’y Co., Appellants. 


And afterwards and on the 4th day of March, A. D. 1885, it being 
the third day of the regular March, A. D. 1885, term of the circuit 
court of the State of low: ain and for Kossuth county, the following 
order and judgment of court was made herein in said cause, 
being in the words and figures following, to wit: 


C. 
Copy of the Judgment Entry. 


OriveR Beckwirsa, Appellee, 
vs. 


MINNEAPOLIS & Sr. Louis R’y Co., Appellants. 


And now, at this time, to wit, on the 4th day of March, 1885, it 
being the third day of. the regular March, A. D. 1885, term _ the 
circuit court of the State of lowa in and for Kossuth county, this 
above-entitled cause coming on for hearing on motion of ap alien 
to strike from the files and records of this court the evidence taken 
before the justice and the bill of exceptions therein, and said mo- 
tion being duly argued by respective counsel and fully submitted 

to the court, is sustained, and this said cause is dismissed, 
4V) and it is ordered and adjudged by the court that the appellee, 

Oliver Beckwith, have and recover of and from the appel- 
lants, The Minneapolis & St. Louis R’y Com pi iny and 8. J. Bennett, 
surety on bond, jugdment for amount of judgment rendered in jus- 
tice court, to wit, twenty-four dollars, with interest at the rate of six 
per cent., together with the cost of this action, taxed at twenty and 
6*, dollars; to all of which judgment and ordre of court the appel- 


100 
lant at the time, by its att’ys, duly except- 


And afterwards and on the same day the said appellants request 
a certificate for appeal to the supreme court, W hich ree juest Is denied 
by the court. 


STaTE OF Iowa, 
Y ’ > $8 
Kossuth County, | 


I, N. B. Benham, clerk of the circuit court of the State of Iowa 
in and for said county, do hereby certify that the above and fore- 
going is a true and perfect transcript of the judgment entry of said 
circuit court confirming the judgment of the justice of the peace in 
said cause as fully as the same appears of record in my office. 

In testimony whereof I have hereunto set my hand and affixed the 

seal of said court, at the court-house, in Algona, in said county, this 
10th day of June, A. D. 18885. 

[Seal of the Circuit Court, Kossuth County, Lowa. | 
Bb. BENHAM, 
Clerk of said Court. 
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4] “Dp.” 
Original Writ of Error. 
UNITED STATES OF AMERICA, 88: 


The President of the United States of America to the judges of the 
circuit court of the State of Iowa in and for the fourteenth judi- 
cial circuit: 

Because that in the records and process, and also in the rendition 
of judgment of a plea which is in the said court of Lowa, before you, 
being the highest court in the said State in which a decision could 
be had in the said cause between Oliver Beckwith, as plaintiff, and 
The Minneapolis & St. Louis Railway Company, as defendant, 
wherein was drawn in question the validity of a statute of the State 
of lowa, on the ground of its being repugnant to the Constitution of 
the United States, and the decision was in favor of its validity, 
manifest error hath happened, to the great damage of the Minne- 
apolis & St. Louis Railway Company, as by its complaint appears, 
we, being willing that the error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
in this behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the records and 
proceedings aforesaid, with all things concerning the same, to the Su- 
preme Court of the United States, together with this writ, so that 
you may have the same at Washington on the 2nd Monday of Octo- 
ber next, in the said Supreme Court to be then and there held, that, 
the record of proceedings aforesaid being inspected, the said Supreme 
Court miay cause further to be done therein to correct that error 
what of right and according to the laws and customs of the United 
States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 19th day of March, in the year of our 
Lord one thousand eight hundred and eighty-five. 

[Seal Circuit Court U.S., Northern District of lowa, Dubuque. ] 
A. J. VAN DUZEE, 


Clerk U. 8. Cirewit Court, Northern District of Lowa. 
{Endorsed:] Filed March 27, 1885. N. B. Benham, clerk circuit 
court. 
42 EK. 
Appeal Bond, 108. 
In Justice’s Court of Kossuth County, lowa. 
OLIVER BECKWITH 
v8. 
MINNEAPOLIS AND Sr. Louts Rattway CoMPANy. 
Know all men by these presents that we, The Minneapolis and 
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St. Louis Railway Company, as principal, and S. J. Bennett, as 
security, are held and firmly bound unto Oliver Beckwith in the 
penal sum of one hundred dollars; forthe payment of which, well 
and truly to be made, we hereby bind ourselves, our heirs, executors, 
and assigns, firmly by these presents. 

Dated this twenty-sixth day of January, A. D. 1885. 

The condition of this bond is such that whereas the said Minne- 
apolis and St. Louis Railway Company has appealed from the 
judgment or order of John Kingery, Esq., justice of the peace, and has 
taken a writ of error — the circuit court of the State of Iowa in and 
for the county of Kossuth, in a certain cause in wherein Oliver 
Beckwith is plaintiff and The Minneapolis and St. Louis Railway 
Company defendant, to the circuit court of the State of Lowa: 

Now, if the said Minneapolis and St. Louis Railway Company 
shall pay all costs and damages that shall be adjudged against it, 
and that it will satisfy and perform the judgment or order appealed 
from in case it shall be affirmed, and any judgment — order which 
the circuit court may render or order to be rendered by the justice of 
the peace aforesaid, not exceeding in amount or value the original 
judgment or order, and all rents or hire or damages to the property 
during the pendency of the appeal, out of the possession of which 
the appellee is kept by reason of the appeal, and ail costs and 
charges that may be awarded thereon by said circuit court, then this 
obligation to be void ; otherwise to be and remain in full force. 

THE MINNEAPOLIS AND ST. LOUIS 
RAILWAY COMPANY, Principal, 
By A. E. CLARKE, Its Attorney. 
S. J. BENNETT, Securities. 


. t 


Approved this 26th day of January, A. D. 1885. 
N. Bb. BENHAM, 


Clerk of said Court. 
[Endorsed:] Appeal bond. Oliver Beckwith vs. M. & St. L. R’y 
©o. Approved and filed January 26,1885. N. B. Benham, clerk 
circuit court. 
43 F’. 
Original Bond. 
Supreme Court of the United States. 
THe MINNEAPOLIS & St. Louis Rarttway Company, Plaintiff in 
Krror, 
against 
OxviveR Beckxwiru, Defendant in Error. 
Know all men by these presents that we, The Minneapolis & St. 
Louis Railway Company,as principal, and L. Blanden and 


° - . . ? 
of thecity of Fort Dodge, in the State of Iowa, as sureties, are held and 
firmly bound unto Oliver Beckwith, his heirs, executors, and ad- 


Cm a te etre 
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ministrators, in the penal sui of one thousand dollars, to be paid to 
the said Oliver Beckwith, his heirs, executors, or administrators; to 
which payment, well and truly to be made, we bind ourselves and 
ach of us, jointly and severally, and each of our heirs, executors, or 
administrators, firmly by these presents. 

Dated this 24 day of March, 1885. 

Whereas the above-named Minneapolis & St. Louis Railway Com- 
pany hath prosecuted a writ of error in the Supreme Court of the 
United States to reverse the judgment rendered in the above-entitled 
cause by the circuit — of the State of Iowa in and for the county of 
Kossuth, in the fourteenth judicial circuit: 

Now, therefore, the condition of this obligation is such that if the 
above-named Minneapolis & St. Louis Railway Company will pros- 
ecute its writ of error to effect and answer all costs and damages if 
it shall fail to make good its plea, then this obligation shall be void; 
otherwise to remain in full force and virtue. 

THE MINNEAPOLIS AND ST. LOUIS 
RAILWAY COMPANY, 
By A. CLARK Ki. Its Altorney. 
L. BLANDEN. 


Signed, sealed, and delivered’in presence of— 


T. O. LOVELAND. 


44 STATE OF lowa, ci. 

County of Webste rc if 
—— and L. Blanden, being each duly sworn, depose and say 
and each for himself says that he is worth the sum of one thousand 
dollars in property in the State of Iowa unincumbered and subject 
to execution. 


L. BLANDEN. 


Sworn to before me and subscribed in my presence by the said 
— this 24 day of March, A. D. 1885. 
| Notarial Seal, Albert E. Clarke, lowa 
ALBERT E. CLARKE, 
Notary Public, Webster County, Iowa. 
STATE OF Iowa, 


? 8s 


Webster County, | 


I, M. H. Bliss, clerk of the cireuit court of Webster county, Iowa, 
do hereby certify that I am acquainted with L. Blanden, the surety 
named in the foregoing bond; that the security in said bond is ample 
and I would accept and approve the same is offered In my county. 

Witness my hand and the seal of said court this 24 day of March, 
1885. 

[Seal of the Circuit Court, Webster Co., Lowa. ] 


M. H. BLISS, 
Clerk of the Circuit Court of Webster County, Towa. 
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45 The within bond and the sureties therein are approved 
this 27 day of March, 1885. 
N. B. BENHAM, 


Clerk of the Circuit Court of Kossuth County, Lowa. 


46 G. 

Citation Served on Beckwith. 
UNITED STATES OF AMERICA, 88: 
To Oliver Beckwith, Greeting: 

You are hereby cited and admonished to be and appear at a 
Supreme Court of the United States to be holden at Washington 
on the 2nd Monday in October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the State of Iowa in and 
for the county of Kossuth, in the fourteenth judicial circuit, wherein 
The Minneapolis & St. Louis Railway Company is plaintiff in error 
and you are defendant in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable J. H. Macomber, judge of the circuit court 
of the State of Iowa in and for the 14th judicial cireuit, this 26th 
day of March, in the year of our Lord one thousand eight hundred 
and eighty-five. 
JAS. H. MACOMBER, 

Circuit Judge. 


[ Endorsed :} Citation. 

47 UNITED STATES OF AMERICA, 88: 

The President of the United States of America to the judges of the 
circuit court of the State of lowa in and for the fourteenth judicial 
cireult: 

Because that in the records and process, and also in the rendition 
of judgment of a plea which is in the said court of Iowa, before you, 
being the highest court in the said State in which a decision could 
be had in the said cause between Oliver Beckwith, as plaintiff, and 
The Minneapolis and St. Louis Railway Company, as defendant, 
wherein was drawn in question the validity of a statute of the State 
of lowa op the ground of its being repugnant to the Constitution of 
the United States, and the decision was in favor of its validity, 
manifest error hath happened, to the great damage of the Minneap- 
olis & St. Louis Railway Company, as by its complaint appears, 

we, being willing that the error, if any hath been, should be 

48 duly corrected and full and speedy justice done to the parties 

aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the records and proceedings aforesaid, with all things concerning 
the same, to the Supreme Court of the United States, together with 
this writ, so that you may have the same at Washington on the 2nd 

Monday of October next, in the said Supreme Court to be then and 

there held, that, the record of proceedings aforesaid being inspected, 
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the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the said 
Supreme Court, this 19 day of March, in the year of our Lord one 
thousand eight hundred and eighty-five. 

[L. s.] A. J. VAN DUZEE, 
Clerk of U. S. Circuit Court, Northern District of Iowa. 


49 STATE OF IowA, ) _ 
. ’ ros. 
Kossuth County, J 


I, N. B. Benham, clerk of the circuit court of the State of lowa in 
and for said county, do hereby certify that the above and foregoing 
is a true and perfect transcript of the writ of error in case of Oliver 
Beckwith vs. The Minneapolis & St. Louis R’y Co., as issued by the 
clerk of the U.S. cir. court, northern dist. of Iowa, as fully as the 
same appears on file in my office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the court-house in Algona, in said county, 
this 10 day of April, A. D. 1885. 

[Seal of the Circuit Court, Kossuth Co., Lowa ] 
N. B. BENHAM, 
Clerk of said Court. 
Sheriff fees for serving writ 
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D. A. HAGGARD, Sh’ff. 
50 STATE OF Lowa, 
> §S - 


Kossuth County, | 

I, D. A. Haggard, sh’ff, being duly sworn, depose and say that I 

did, on the 12th day of April, 1885, personally serve the within cita- 

tion and writ of erroron Oliver Beckwith, the within-named defend- 

ant, by reading the within citation and writ of error to and in the 

presence of Oliver Beckwith, the within-named defendant, and left 

with him at his residence near Luverne, lowa, a true copy of the 
within citation and writ of error. 

D. A. HAGGARD, 
Sh'ff Kossuth Co., Lowa. 


Subscribed in my presence and sworn to before me by the said 
D. A. Haggard, sheriff of Kossuth county, lowa, this 14th day of 
April, 1885. 

[ Notarial Seal, W. B. Quarton, Iowa. ] 
W. B. QUARTON, 
Notary Public for Kossuth Co., Ia. 


[Endorsed :] Filed April 15, 1885. N.B. Benham, clerk circuit 
court. 
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51 H. 
Copy of Original Petition for Writ. 


To the Hon. James H. Macomber, circuit judge of the fourteenth 
judicial circuit of the State of Iowa: 

Your petitioner, The Minneapolis & St. Louis Railway Company, 
by its attorney, J. D. Springer, respectfully shows and alleges that 
on the — day of , 188-, commenced an action at law 
against your petitioner before , a justice of the peace in 
and for the county of , in the State of lowa, for the recovery of 
— dollars damages for killing — by running over the same with 
a train of cars at point on its railw: ay in the State of Iowa where it 
had a right to fence the same, but h¢ ad not done so; that on the — 
day of said action came on for trial, and thereupon your peti- 
tioner interposed an answer alleging, amongst other things, that 
said — were so small as not to endanger the safety of the operations 
of your petitioner’s railway nor the lives of its employes, nor of per- 
sons or property thereon, and that section 1289 of the code of 1873 
of Iowa was in violation of the Constitution of the United States 
and void ; that upon the issues so joined there was a trial which re- 
sulted in a judgment in favor of the plaintiff for — dollars and — 
dollars costs ; that under the laws of Iowa no appeal could be taken 
from said judgment, but that your petitioner, pursuant to the laws of 
said State at the time of said trial, had a bill of exceptions taken, 
settled, signed, and madea part of the record in said action, embody- 
ing all the evidence adduced and all the proceedings on said 

trial. 
52 And thereupon and on the — day of your petitioner 

had the record in said action removed by a writ of error into 
this court; that on the — day of this court affirmed the judg- 
ment of said justice of the peace upon said writ of error, and held 
and decided that said statute of Iowa was not in contravention of 
the Constitution of the United States; that all the foregoing facts 
appear in the records and proceedings in said action, in consequence 
whereof manifest error has resulted, to the great damage of your 
petitioner. 

Wherefore your petitioner prays for an allowance of a writ of 
error, and such other process as may be necessary to secure the cor- 
rection of the errors aforesaid in the Supreme Court of the United 
States. 


J. D. SPRINGER, 
Att’y for Petitioner, The Minneapolis & St. Louis 
R’y Company, Minneapolis, Minnesota. 
Allowed : 
JAS. H. MACOMBER, 
Circuit Judge, 14th Judicial District, Iowa. 


[Endorsed :] Filed March 27, 1885. N. B. Benham, clerk circuit 
court. 
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Qo I. 
Supreme Court of the United States. October Term, 1885. 


Tue MINNEAPOLIS & St. Lovis Rattway Company, Plaintiff in 
error, 
is, 


OxviverR BeckwitrH, Defendant in Error. 


And now comes The Minneapolis & St. Louis Railway Company, 
plaintiff in error, by Thomas F. Withrow, its attorney, and says that 
in the records and proceedings aforesaid there is manifest error In 
this, to wit: 

Ist. The circuit court of the State of lowa in and for the 14th 
judicial circuit erred in adjudging that section 1289 of the code of 
lowa of 1875 was not repugnant to and abrogated by the Constitu- 
tion of the United States. 

2nd. Said court erred in affirming the judgment of the justice of 
the peace, and the plaintiff in error, The Minneapolis & St. Louis 
Railway Company, prays that the judgment aforesaid may be re- 
versed, annulled, and altogether held for naught, and that it may 
be restored to all things which it may have lost by occasion of said 
judgment. 

THOS. F. WITHROW, 
Alt’'y for Plaintiff in Error. 

| Endorsed:| Filed Mareh 27th, 1885. N. B. Benham, clerk cir- 
cult court. 

[Endorsed :] Oliver Beckwith vs. Minn. & St. Louis R’y Co. Writ 
of error from Kossuth county, Io’a, 14th judicial cireuit. 

Endorsed on cover: Iowa, Kossuth county, circuit court. No. 100. 
The Minneapolis and St. Louis Railway Company, plaintiff in error, 
vs. Oliver Beckwith. Filed October 12, 1585. 
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Supreme Court of the United States. 


OCTOBER TERM, 1888. 


No. LOO 


The Minneapolis Cr St. Lous: Rail- 
way Compan) 
DS. 


( Yliver Beck with. 


In Error of the Circuit Court of Kossuth County, lowa. 


BRIEF FOR PLAINTIFF IN ERROR. 


EPPA HUNTON, 
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Supreme Court of the alnited States, 
OCTOBER TERM, 1888. 


No. 100. 


THE MINNEAPOLIS AND ST. LOUIS RAILWAY 
COMPANY, PLAINTIFF IN ERROR, 


OLIVER BECKWITH. 


BRIEF FOR PLAINTIFF IN ERROR. 


STATEMENT, 


The defendant in error instituted suit before a justice of 
the peace of Kossuth county, in the State of lowa, to recover 
damages for three hogs belonging to defendant in error, 
which he alleged were killed by running an engine and 
train of cars belonging to plaintiff in error against and over 
them, and demanded judgment for twenty-four dollars, 
double the value of said hogs. Double value was demanded 
under the 1289th section of Code of 1873 of lowa, which gave 
double damages to the owner of stock killed by any corpora- 
tion operating a railway that fails to fence the same against 
live stock running at large at all points where such right to 
feuce exists, and which fails to pay value of such stock, 
made under oath by said owner, in thirty days ufter notice. 

On the 7th day of January, 1885, John Kingery, justice of 
the peace for the said county of Kossuth, rendered judgment 


against the plaintiff in error for twenty-four dollars, double 
the value of the three hogs killed, with interest and costs. 
(See Record, page 10.) 

This suit was defended before the justice of the peace by 
the plaintiff in error, and, among other defenses, the said 
plaintiff in error plead that the said law of lowa giving 
double the value of live stock killed was in conflict with the 
Fourteenth Amendment to the Constitution of the United 
States and therefore void. (Record, pages 4 and 5.) 

The plaintiff in error, under the laws of Iowa, had the 
record in said action removed by writ of error into the cir- 
cuit court of the fourteenth judicial circuit of the State of 
Iowa, which circuit court affirmed the judgment of the said 
justice of the peace upon said writ of error, and decided that 
said section of said Code of lowa was not in contravention 
of the Constitution of the United States. 

This last-mentioned court, the circuit court of the four- 
teenth judicial circuit of Iowa, is the highest court in that 
State to which the case could be carried, and from its decis- 
ion and judgment of affirmance the said railway company 
prosecutes this writ of error in this Court. 

The ease 1s brought into this Court under section 709 of the 
Revised Statutes of the United States, because it is claimed 
that the validity of the statute of the State of lowa, to wit, 
section 1289 of the Code of 1878 of lowa, was drawn in ques- 
tion upon the ground that it is repugnant to the Constitu- 
tion of the United States, and the judgment of the highest 
State court to which it could be carried decided in favor of 


the validity of the said State law. 
ASSIGNMENT OF ERROR. 


The court below erred in rendering a decision in favor of 
the validity of section 1289 of the Code of 1873 of the State 


of lowa, which is as follows: 


“Any corporation operating a railway that fails to fence 
the same against live stock running at large at all points 


where such right to fence exists shall be liable to the owner 
of any such stock injured or killed by reason of the want 
of such fence for the value of the property or damage caused, 
unless the same was occasioned by the willful act of the 
owner or his agent; and in order to recover it shall only be 
necessary lor the owner to prove the Injury or destruction of 
his property, and if such corporation neglects to pay the 
value of or damage done to such stock within thirty days 
after notice in writing, accompanied by an affidavit of such 
Injury or destruction, has been served on any otheer, station 
or ticket agent employed in the management of the busi- 
ness of the corporation in the county where the injury 
complained of was committed, such owner shall be entitled 
to recover double the value of the stock killed or damages 


caused thereto.” 


The validity of this State law was denied on the ground 
that it is repugnant to the Constitution of the United States, 
especially to that part of the Fourteenth Amendment which 


} } 
reads aS Io1liows: 


‘No State shall make or enforce any law which shall 
abridar the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, 
or property without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the laws.” 


° , 


But the court sustained the validity of said State law and 
affirmed the judgm nt of the justice of the peace for double 
value of the three hogs killed, although the Federal question 
was dist netly raised 1D the court belows. 


ARGUMENT, 


Ist. The law. as contained in section 1289 of the Code of 
IS73 of the State of lowa.is unconstitutional. because it con- 
flicts with that portion of the Fourteenth Amendment of the 


Constitution of the United States which provides that no 


1] 
I 


, 


deprive any person of life, liberty, or property 
without due process of law, nor deny to any person within 


sila : 
its 1urisdiction the equa! protection of the laws 
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Prior to the passage of the law of Iowa embodied in sec- 
tion 1289 of the Code the common law prevailed in lowa 
which gave for injuring or killing of stock by any person, 
natural or artificial, only such damages as were actually in- 
flicted by the negligence of the party killing. (See O’Ferrall 
vs. Simplot, 4 Iowa R.,381.) So that prior to the law found 
in section 1289 the plaintiff in error would not have been 
bound to pay for stock killed in running its cars, &c., more 
than the actual damage inflicted, to wit, the value of the 
property destroyed or “eg such Injury as may have been done 
thereto, and to make it liable at all the railroad company 
must have been guilty of negligence and the owner of the 
property must have been free from all negligence contribut- 
ing to the injury inflicted or the wrong done. 

Corporations to the same extent as individuals are per- 
sons within the meaning of the Fourteenth Amendment. 

Santa Clara Co. vs. Southern Pacifie R. R. Co., 118 U 
S. R.., 306. 

U. . vs. Deveaux, 5 Cranch, ob. 

Marshall vs. B. & O. R. R. Co., 16 How., 326. 

R. R. Co. vs. Richmond, 96 U.S. R., 529. 


See also the Railroad Tax Cases, 13 Fed. Reporter, 733 


Mr. Justice Field, in.delivering the opinion of the Court 
in this case, says: 


“ Private corporations are, it is true, artificial persons, but 
with the exception of a sole corporation, with which we are 
not concerned, they consist of an aggregation of individuals 
united {for some le oitimate busine — 7 * * eee 
matter of fact, nearly all enterprises in the State requiring 
for their execution an expenditure of large capital are un- 
dertaken by corporations. They engage in commerce ; they 
build and sail ships; they cover our navigable streams with 
steamers; they construct houses; they bring the products 
of the earth and sea to market; they light our streets and 
buildings; they open and work mines; they carry water 
into our cities ; they build railroads and cross mountains and 
deserts withthem. * * * Indeed, there isnothing which is 


- 


~ 


lawful to be done to feed and clothe our people, LO beautify 
and adorn their dwellings, to relieve the sick, to help the 
needy, and to enrich and ennoble humanity, which is not to 
a great extent done through the instrumentalities of corpora- 
tions. * * * It would bea most singular result if a 
constitutional provision intended for the protection of every 
person against partial and discriminating legislation by the 
States should cease to exert such protection the moment the 
pérson becomes a member of a corporation. We cannot 
accept such a conclusion. On the contrary, we think it Is 
well established by numerous adjudications of the Supreme 
Court of the United States and of the several States that 
whenever a provision of the Constitution or of a law guar- 
antees to persons the enjoyment of property or affords to 
them means for its protection or prohibits legislation injuri- 
ously affecting it, the benefits of the provision extend to cor- 
porations, and that the Court will always look beyond the 
name of the artificial being to the individuals whom it 
represents.” 


’ 


) 
] 
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Under these authorities we shall treat the plaintiff in error 
under this branch of the argument as a natural person who 
has undertaken to confer on the public the many benefits 
enumerated by the learned judge. 

It has been shown that all persons in the State of Iowa 
are exempt from paying double damages, except those per- 
sons called corporations who operate a railroad that fails to 
fence its track where the right to fence exists. Then this 
person (any corporation operating a railway) is subject toa 
different rule of law, in the shape of double damages, from 
any other person in the State. 

In Walley’s Heirs vs. Kennedy, 2 Yerg., 554, the doctrine 
is held and ably enforced as follows: 


“The rights of every individual must stand or fall by the 
same rule or law that governs every other member of the 
body politic or land under similar circumstances, and every 
private or partial law which directly proposes to destroy or 
affect individual rights or does the same by affording reme- 
dies leading to similar consequences is unconstitutional and 
void.” 
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Mr. Justice Field in the same railroad tax cases, on page 
704, says: 

“In the second place, the State in the creation of corpora- 
tions or in smending their charters, or rather in passing or 
amending general laws under which corporations may be 
formed or altered, possesses no power to withdraw them when 
created or by amendment from the guaranties of the Fede- 
ral Constitution. It cannot impose the condition . 
that they shall submit without objection to unequal and op- 
pressive burdens arbitrarily imposed upon them; that, in 
other words, over them and their property the State may 
exercise unlimited and irresponsible power. Whatever the 
State may do, even with the creations of its own will, it must 
do in subordination to the inhibitions of the Federal Con- 
stitution. * * * But whatever property the coi porations 
acquire in the exercise of the capacities conferred they hold 
under the same guaranties which protect the property of in- 
dividuals from spoliation. It cannot be taken for public 
use without compensation. It cannot be taken without the 
due process of law, nor can it be subjected to burdens dif- 
ferent from those iaid upon the property of individuals 
under the like circumstances.” 


In Nebraska there is a law exactly similar to section 
1289 of Code of Iowa. 

It came under consideration in the highest court of Ne. 
braska in the case of Atchison and Nebraska R. R. Co. vs- 
3aty, 6th Nebraska Reports, of. On page LG Judge Gant, 
delivering the opinion of the court, says: “ If, however, the 
Legislature has authority by enactment to declare that for 
any injury of the kind in question the injured party shall 
be entitled to recover double the value of the property In- 
jured, then does not the authority imply the power in the 
Legislature to make it a hundred times the value of the 
property? The excess beyond the damages sustained, what- 
ever it may be, is so much property taken from one person 
and given to another. If this legislative power exists in the 
case under consideration, why shall it not,on the same prin- 
ciple, apply to simaple debt? And, therefore, if on demand 


se ena 


-_ 
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f the creditor the debtor fails to pay within a certain time he 
nay, by legislative decree, be com pelled lo pay double, treble, 
or a hundred times the amount of the debt, according as the 
Legislature may enact; and, whatever the object of such 
legistation may be,it eventuates in a decree taking property 
from one man and giving it to another; but such legislation 
is repugnant to the fundamental principles of individual 
rights, the maxims of the common law, and the constitu- 
tional limitations, and therefore it cannot be the law of the 
land.” 

[t seems impossible to escape the reasoning and the con- 
clusions of this learned judge. It will hardly be contended 
that if section 1289 imposed upon corporations operating 
railroads one hundred times the value of property injured 
or killed the same could be maintained; but it would be 
admitted that it operated directly to deprive a person of 
property without due process of law, and denied to the cor- 
porations within its jurisdiction the equal protection of the 
laws. 

And yet, according to this learned judge, you cannot main- 
tain the constitutionality of double damages without conced- 
ing the constitutionality of damages a hundred times the 
value of the property injured or destroyed. 

Suppose, as the same learned judge argues, that the Leg- 
islature of lowa were to enact that all corporations operating 
railroads which should fail to pay any ordinary account it 
might owe for thirty days after notice similar to the one 
prescribed in section 1289 should be liable to double or hun- 
dred fold the amount of the debt, courts would hasten to 
declare such a law in violation of the Fourteenth Amend 
ment and shocking to the fundamental principles of right 
and justice, and yet one is damages for killing a hog and 
the other damages for failure to pay an account. 

This is the only case found where a law « xactly similar to 
section 1289 has been passed upon by the highest court of a 


state. 
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This Court has never passed upon such a law. 

It will be borne in mind that the laws of Iowa do not re- 
quire railroad corporations to fence the tracks. The statute 
of Missouri requires railroad corporations to fence their tracks, 
and as a penalty for failure imposes double damage. 

And so with the laws of other States which have been de- 
clared constitutional. These will be noticed under a subse- 
quent division of this argument. 

In the case of Missouri Railway Company vs. Mackey, 127 
U.S. Reports, 205, this Court sustained the constitutionality 
of a Jaw of Kansas, which was assailed because it was said 
to be in violation of this same Fourteenth Amendment. 

That law made every railroad company liable for damage 
done to an employé of such company in consequence of any 
negligence of its agents, Xe. 

It is submitied that this opinion and ruling does not con- 
trol the case at bar, but is wholly different from it. In that 
case it was only a change of liability to employés and put 
them on the same footing as passengers. It did not, like 
the Iowa statute, make the corporations liable for what they 
did not owe. It did not make them pay twice or a hundred 
times the amount of debt they owed, but only said if you 
injure your servant you shall be responsible, though it may 
have occurred by the negligence of another servant. Itonly 
made the corporations liable to all for negligence of any of 
its employes; it was only. an extension of a rule of law 
which, in its application to all but employés, had always 
existed. ‘Thisextension of the rule has been gradually going 
on by judicial decisions for many years, and in some of the 
States the Legislatures have extended it by express statutes. 
fi is not much of a departure from the law as settled by re- 
cent decisions in many of the States. It does not take money, 
in shape of double damages, from one person and give it to 
another. it does not offer a premium to owners of stock to 
have it killed by giving them double the value if killed. 

It only makes the law applicable to passengers apply to 


Q 


employés; and although the learned justice who pronounced 
the opinion of the eourt in Mo. R’y Co. vs. Mackey said that 
legislation was not necessarily unconstitutional because it 
was special, he gave no instance where special legislation 
has been sustained which made a person pay double dam- 
ages for an injury which happened without violation of ex- 
press law by the party committing the injury. 

The doctrine is well laid down by Mr. Justice Field in the 
further discussion of railroad tax cases : 


“The Fourteenth Amendment to the Constitution, in de- 
claring that no State shall deny to any person within its 
jurisdiction the equal protection of the laws, imposes a lim- 
itation upon the exercise of all the powers of the State 
which can touch the individual or his property, including 
among them that of taxation. Whatever the State may do 
it cannot deprive any one.within its jurisdiction of the equal 
protection of the laws; and by equal protection of the laws 
is meant equal security under them to every one on similar 
terms in his life, his liberty, his property, and in the pursuit 
of happiness. It not only implies the right of each to re- 
sort,on the same terms with others, to the courts of the 
country for security of his person and property, the preven- 
tion and redress of wrongs, and the enforcement of contracts, 
but also his exemption from any greater burdens or charges 
than such as are equally imposed upon all others under like 
circumstances. Unequal exactions in every form or under 
any pretense are absolutely forbidden.’ 

Railroad Tax Cases, 15 Fed. Rep., p. 
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Again : 

“ In the second place, the State, in the creation of corpora- 
tions, or in amending their charters, or er In passing or 
amending general laws under which corporations may be 
formed and altered, possess no power to withdraw them when 
created, or by amendment, from the guaranties of the Fed- 
eral Constitution. It cannot impose the condition * * * 
that they shall submit without objection to unequal and op- 
pressive burdens arbitrarily imposed upon them; that, in 
other words, over them and their property the State may 
exercise unlimited and irresponsible power. Whatever the 
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State may do, even with the creations of its own will, it 
must do in subordination to the inhibitions of the Federal 
Constitution. * * * But whatever property the corpo- 
rations may acquire in the exercise of the capacities con- 
ferred, they hold under same guaranties which protect the 
property of individuals from spoliation. It cannot be taken 
for public use without compensation. It cannot be taken 
without due process of law, nor can it be subjected to 
burdens different from those laid upon the property of indi- 
viduals under like circumstances.” 


The prohibition of the Fourteenth Amendment includes 
legislative discrimination against classes, as well as against 
races and individuals. 

This Court declared in the civil rights cases that— 

“The Fourteenth Amendment extends its protection to 
races and classes and prohibits any State legislation which 
has the effect of denying to any race or class or to any indi- 
vidual the equal protection of the law.” 

See also Missouri vs. Lewis, 101 U.S. R., 22. 


The law under consideration gives doubie damages against 
corporations operating a railway and does not include indi- 
viduals operating the same. We know that individuals 
may operate a railroad, and instances might be given where 
individuals have purchased railroads and have operated 
them until a new company or corporation was formed. 
Now, while these individuals were operating their railroad 
they were not within the operation of this law. They could 
only be made to pay single damages, while all corporations 
doing the same thing had, under like circumstances, to pay 
double damage. 

Surely these corporations do not enjoy “the equal protec- 
tion of the law,” and do not enjoy “exemplion from any greater 
burdens or charges than such as are equaily imposed on all others 
under like circumstances. Unequal exactions in every form or 
under any pretense are absolutely forbidden.” 


1] 
POLICE POWERS OF A STATE. 


Can the constitutionality of the lowa law be defended 
under the police power of a State? 

It is maintained that under this police power no State can 
impose the penalty of double damages where there has been 
no violation of law by the corporation. 

[t will be borne in mind that section 1289 imposes this 
penalty on all corporations operating a railway that fails to 
fence the same against live stock. It is not imposed because 
the corporation has violated any law, nor because it has been 
guilty of negligence. The ‘railroad company was not re- 
quire d to fence its track by the law of the State; but if it 
tailed to fence when not required and without any negligence 
on its part, it was required tO pay double damages for live 
stock killed. This seems to be pressing the police powers of 
a State be yond its legitimate bouhds. 

Tiedmar’s Limitation on Police Powers, page 598, lays 


dow 1) the doetring ils follows: 


“The railroad company is, of course, liable for whatever 
Injury is done to persons or property in const quence of any 
neglect to maintain the fence. In the absence of special 
legislation the judgment will be confined to the recovery of 
the actual damage suffered in conseqg uelhce of the neglect; 
but the statute may constitutionally make the company 
liable for double the value of the stock killed by reason of 
neglect to properly maintain the fences. ‘The requirement 
Is justified on the same ground as the authority to recover 
exemplary or punitive damages, But there must he some 
violation of the law or some act of negligence on the part of the 
railroad COMLPaAnyY in orde 7 that thre COMPany may be held Liable 
for damage ~ suff red by the running of the trains.” 


This seems to be the extent to which the police power of 
a State can be pressed. It lays down the doctrine that under 
this police power no State can lm pose double damages On a 
corporation operating il railway except as a penalty for vlo- 
lation of some duty enjoined by law. 
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In this case the penalty of double damages was imposed 
for killing live stock running at large at all points where the 
railroad failed to fence, unless within thirty days after notice 
and affidavit of loss the railroad company paid the claim 
of the owner. 

In Bennett vs. A. & P. R. R. Co., 68 Mo. R., p. 56, a suit 
was brought to recover double damages for stock killed 
through failure of the company to maintain fences as the lau 
required. 

Hough, judge, on page 62, pronouncing the opinion of the 
court, said: 

“Tt is manifest if this suit can be maintained at all it 
must be on the ground that it 1s a penal statute. Parties 
civilly injured are by way of recotn pense entitled to recover 
only full and adequate compensation for all damages sus- 
tained by them. 

“An act of the Legislature which should provide that in 
all civil actions the plaintiff should recover twice the amount 
of damages actually sustained bv him would undoubtedly 
be declared unconstitutional and void. 3 

“The statute under consideration is unquestionably a 


penal statute. , W hile the protection of property of 


adjacent proprietors Is an incidental object of the statute, 
its main and leading one is protection of the traveling 
public. ‘To insure such protection the railroads are impera- 
tively required to fenee their tracks, and the jt nal liability 


deemed 1LECESSU Tt in ¢ Moree iis Te (VULT EN Ue nf iS ad matte 7 Ol i Ois- 


lative discretion.” 


It is true that railroads constitute property devoted to a 
use 1 which the publie has an interest In, and to the extent 


of that interest must submit to be controlled by the public; 
| 


but section 1289 does not attempt to control this question of 


double damages for the benefit of the public, but for the 

benefit of the owner of stock killed or injured, who may be 

as much or more to blame for its injury or destruction than 

the corporation operating the railway. The penalty is given, 

in shape of double damages, to the owner of the stock, who 

may be a guilty party himself, instead of to the public. 
Munn vs. Illinois, 94 U.S. R., 118. 


ek a, 


What are reasonable police regulations and what are 
proper subjects of the exercise of the police power are purely 
judicial questions, and a law is not the proper exercise of 
police power because the Legislature enacts it. 

1 Rorer on Railroads, 568. 


C. & C. R. R. Co. vs. People, 67 Ill, 11. 
Sloan vs. Pacifie R. R. Co., 61 Mo., 24. 
Ladd vs. 8S. C. P. & M. Co., 58 Texas, 172. 


“As in all other cases of the exercise of police power the 
police r culations of corporations must be confined to the 
enforcement of the maxim, Sic utere tuo ut alienum non 
lecdas.” 

Tiedman’s Lim. of Police Power, 584. 
Cooley's Const. Limitations, 715 and note. 
Thorpe vs. Rutland & B. R. R., 72 Vt., 149. 
Pierce on Railroads, 465. 

3 Wood’s Ry Laws, 1708 

But there is another feature about section 1289 which it 
is maintained will conflict with the Fourteenth Amendment. 

The railroad company that kills live stock under the cir- 
cumstances set out in the law must, within thirty days after 
notice, with affidavit of loss, pay the amount claimed by the 
owher OF ¢ Ise Day LO the owner double the value of the stock 
killed or injured. 

The railroad corporation must pay the amount claimed, 
however exorbitant and excessive it may be, or double the 
value, after thirty days. The railroad corporation must pay 
the amount demanded or suffer a penalty. ‘This, it seems, 
is a most barefaced attempt to take from the railroad cor- 
poration its property without due process of law. 

Suppose this law to be constitutional and valid, and sup- 
pose a railroad corporation killed, under the circumstances 
y set out in the bill. a horse worth one thousand dollars, and 
the railroad corporation was notified to pay, as its value, 
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fifteen hundred dollars, the corporation would be compelled 
to pay five hundred dollars which it did not owe to save the 
one thousand dollars forfeit. 

It is no uncommon thing for owners to value their prop- 
erty, especially a good horse, at fifty per cent. above its true 
value. 

Can a law be sustained which by this operation takes from 
the corporation at least five hundred dollars which it does 
not owe—takes from its treasury its money and _ transfers it 
to that of another ? 

This would, indeed, be to deprive a person of property 
without due process of law. 

This and all similar laws, it is insisted, owe their exist- 
ence on the statute books of some of the States to the feeling 
existing there against railroad corporations. It has become 
popular to discriminate against them. This feeling against 
these corporations finds its way into the jury-box, invades 
the legislative halls of the country, and, unless checked, it 
will sit beside the judge on the bench. ‘To protect them 
against this popular feeling the courts of the country must 
be looked to; and to this Court, the highest in the world, 
the furthest removed from any feeling of this kind, this 
plaintiff in error must look for protection against this un- 
constitutional law and ask at its hands a reversal of the 

judgment of the court below. 
Epra Hunton, 
Attorney for Plaintiff in Error. 


IN 


SUPREME COURT 


OF THE UNITED STATES. 


THE 


MINNEAPOLIS & Sr. LOUIS KR. R. CO. ) 
Compiainant in Error. | 
vs. ' Morion TO DISMIss. 
OLIVER BECKWITH 
Defendant m Error. 

Now comes the defendant in error, Oliver Beckwith, and moves 
the Court to dismiss plaintiffs writ of error for want of jurisdiction 
and for other irregularities apparant from the record and transcript 
of said action. 

lst. Because this Court or any judge thereof did not authorize the 
issuance of said writ. 

2nd. Because the Clerk of this Court did not issue said writ. 

3rd. Because plaintiff in error advised and consented that judge- 
ment should be entered against him in the justice court. 

4th. Because the State Court did not decide the federal question. 

Sth. Because the pretext is frivalous: the object being delay and 
vexation. 

Wherefore defendant in error asks that the judgement below be 
affirmed. OLIVER BECKWITH, 
Defendant in Error. 


ARGUMENT. 


lst. Writs of Error to State Courts are not allowed as of: right. 
Field’s Practice, Section 338. It being a matter of discretion with 
this court to allow or disallow the writ there must be an oportunity 
to exercise that discretion, and if issued without authority is void. 

2nd. The writ must be issued to a State Court by the Clerk of 
this Court. 

3rd. This Court will not entertain jurisdiction when it appears 
from the records that the judgement in the court below may be sus- 
tained on other ground than the one involved in the federal question, 
although there was error in the decision of the latter. Field, Section 
330 and cases cited. In this case plaintiff in error advised and con- 
sented before the justice that judgement should be entered against 
him for the amount claimed and is estoped from claiming error 
thereon, the Circuit Court having no discretion but to affirm the 
judgement of consent. 

4th. It must appear from the record that the State Court decided 
in this case the federal question. Field, Section 333. The citation 
is not a part of the record as it is no part of the proceedings of the 
court. Innerarety vs Byrne, 5 How. 295, and it further appearing, 
that plaintiff in error would not let the justice decide the federal 
question, .dvising him to enter judgement. ‘The Circuit Court was 
precluded from passing upon it, Code of lowa, Section 3597. And 
further plaintiff in error assigning as error, that the judgement was 
not supported by the evidence and the evidence being no part of the 
record under the laws of lowa. Lane vs. Goldsmith, 23d lowa, 240. 
State vs. Roney, 34 lowa, 30, It was on motion of defendant in 
error struck from the return of the justice and not considered 
by the Court, and there being no evidence upon which to predicate 
error, the presumption is conclusive, that the hogs killed by plaintiff 
in error were actually worth Twenty-four dollars, amount of the 
judgement. 

5th. A claim that a State has not authority to enact laws to 
protect the lives and property of its citizens is frivalous. Treadway 
ve S.C & St. P. R’y Co. 43 lowa, 527. Welch vs C., B. & Q. R’y 
Co. 53 Lowa, 632. 

The record in this case show that the only object of plaintiff in 


error is delay. 


OLIVER BECKWITH, 
Defendant in Error. 
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Supreme Court of the Qnited States, 


No. LOO]. 


MINNEAPOLIS & ST. LOUIS R. R. CO... PLarytirrs 
IN ERROR. 
rs, 
OLIVER BECKWITH, Derenpant in Error. 


MOTION TO DISMISS APPEAL. 

This ense seems to be properly here Dv writ of error 
from the Cirenuit Court of lowa. It seems that this case 
Wiis originally tried by il justice ot the peace for the 
county of Ilumbolt in the State of Lowa. 

By the laws of Iowa an appeal was allowed to the 
Cireuit Court of the said county,and that the case could 
not be taken to any higher eourt of the State, 

When judgment was rendered against the defendant 
below he earried it to the said Cireuit (Court and could 
carry it no higher in the courts of that State. 

The plaintiffin error maintains that there is a Federal 
question involved in the case. 

That the law of lowa found in : 1289 of the code. 
which authorizes a judgment against the plaintiff in error 
for double the value of the stock killed, is repugnant to 
the Ist Sect. of 14th Amendment of the Constitution of 
[Inited States. That when the Cireuit Court of lowa de- 


cided this question and atirmed the decision of the court 
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be ow which established the \ culdeadt 7s I 1280) it be- 
ing the highest court in that State to which the case could 
he earried., | hen I he plant itt in Crror larval ili polit TO ay- 
peal to the Su preme Court of the United States. 

This does not see: to be jules roned Dv the defend- 
ant im error. 

But he does maintain that the laintift in error has not 
complied with the law in his effort-to bring his case for 
review before the Supreme Court of the United States 
Ile Saves: 

1 “Beeause this court er any judge thereof did not 
nsuthorize the issuance of the writ of error.” 

Writs of error from Supreme Court to a State Court 
are not matters of right, and nosuch writ can issue with- 
out allowance either bi lhe propel pudd of fhe State Court 
or by al judge of this court. 

Gleason vs. Florida, 9 Wal., 779. 
Dartemyer vs. lowa. 14 Wal.. 26 
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In this case James LT. Vie Comber. he judge ot the L4th 
a udicial elreuit ot [ Wal al low eq | he \\ rit (>t) pet if lol ot 
plaintiff in error, lle Was tT he sole judge of the highest 
Sta‘e court to which the case could be earried and with- 
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in | he abo e aut herit ies he had the richt aus \< 


judge of this court to allow the wit of error. 


2d “Because the clerk of this court did) not issue sate 
wre.” 

This is wholly immaterial. Sec. 1005 of Rev. Statutes 
provide “writs of error returnable tothe Supreme Court 
may be issued as well by the clerk of the Cireuit Courts 
under the seals thereof as by the clerk of the Supreme 
Courf.” 

Buel vs. Van Ness. 8 Wheat... 312 


“The appellate yul incliet hOms ot this Coury nn«der 2 Sect. . 


Judiciary Act of 1789, chap. 20 may be « xereised by a 
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This is a mistake. By reference to the record it will 
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right to recover double damages is based on that law 


alone. he should not recover. 


The judgment was for double the value of the hogs as 


proved. Of course it was given by virtue of $1289 of 


the Code of Lowa and the court did actually decide the 
Federal question involved-—without deciding this question 
it was impossible to give the judgment rendered. 

5th. “ Because, the pretext is frivolous—the object be- 
ing delay and vexation.” 

This 1s positively denied. 

The object of the plaintiff ln error is to annul and 
declare void and unconstitutional, § 1289 of the Code 
of Iowa by which an unjust discrimination is made 
ugainst it, and under the operation of which unjust and 
illegal penalties are visited on it and to which other 


persons are not subject. 


EPPA HUNTON, 
JEFF CHANDLER, 
Fo Plaintiff iy BR ror. 
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whereby sald Jacobs W Smith, on the one part, acreed and hound 


themse ives to macadamize Commerce street. of said citv. Irom the 


yvesterly snle ol lexas Stl L to east | ~ e ot Cotton street, 
2 accord to certaln pians «a specif it . adopted DY said 
7 a : 4 
CiLV, a i sald CILY agreed aha voulid sSeCli LO pay iO! sald 
] , ] 7 , ; ] ’ > ‘ . al i’ 
work tie sum ; ua pl ( | yf , GOUAPS 10 ‘ . sqQuare yard oO 
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macadamizing and sixtv-five cents er cub oS * i jor grading and 
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_ ETF 2 RES yale . 
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Petitioners aver that it was understood and so « x pressed In said 
contract that for sald work pavment would ve made bv sald CILYV 


and by owners Oj prope rtv tronting on Commerce street 1n propor- 


tion fixed by said act No. 109, but that by their said contract the 

city obligated itself to pay or cause to be paid the entire sum which 

might become due to py titioners for work done under said Coli- 
tract 

o Petitions rs allege that they fs tht tly ind fully complied 
with their obligations under said contract: that the work as 

done by them was duly inspected and 1 ved by sald eity on or 

about tine 19th d iV O] Nove m be i. \ |) Si] Lila the COST of Sime 
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iat prices imxXed ed Lo Lhe sum of ninety-eight 
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thousand one hundred and ninety-two ;(% dollars, in which amount 
said ci ity the reupon became indeb ted to pr titloner-. 

That the sum of thirteen thousand four hundred and seventy-six 
32. dollars was paid thereon by owners of property fronting on 
Commerce street, and that warrant No. 82, for unpaid tax on Com- 
merce street, amounting to three thousand two hundred and thirty- 
five ,2,5; dollars, was also received by petitioners, leaving an 1n- 
debtedness to them on part of said city under said contract amount- 
ing to eighty-one thousand four hundred and eighty-six ; 

Petitioners aver that by the terms of their said contract with said 
city the city promised and obligated itself to pay the amount of its 
indebtedness arising thereunder out of funds realized from the col- 

lection of wharfage dues to be received -by petitioners when 
4 paid by or collected from steam boats at the wharves of Shreve- 

port, until the entire amount of such indebtedness under said 
contract was fully paid. 

That the city collected and paid over to them such wharfage dues 


r 
) A dollars. 


up to the 20th December, A. D. 1878, amounting in the agree gate 
to the sum of thirty-four thousand and fourteen fi dollars, as 


shown by itemized statement hereinbefore referred to, races WX 
marked “A,” leaving balance due to petitioners by said city the 
amount t her reinbefore claimed, viz., forty-seven thousand four hun- 
dred and sixty-six jjdollars. 

Petitioners allege that since the 20th day of December, A. D. 1875, 
steamboats have arrived at the port of Shreveport from time to time 
up to present date, landed at the wharves of said city, and became 
thereby indebted for wharfage dues, collectable from sir steam- 
boats, their masters and owners, amounting in the aggregate to a 
large sum, say twelve thousand dollars, which should have en col- 
lected and paid over to petitioners by said city, but your petitioners 
aver that since the 20th Dee’r, A. 1), LS75, said city has fuiled, 
neglected, and refused to collect any wharfage dues from steam bouts 

landing at its wharves, and has failed to pay petitioners the 
5 amount due them under said contract or anv part thereof, 
That on the 15th February, A. D. 1879, and on sundry days 
before and since said date, petitioners made amicable demand On 
said city to comply with its obligations under said contract by col- 
lecting and paying over to petitioners said whariage dues, which 
said demands were by said city utterly disregarded. 

Petitioners allege that in Gieeeiion nee of the neglect and refusal 
of said city to collect and pay over to them said wharfage, and by 
its default in complying with the terms of the said contract, the en- 
tire balance due thereunder, viz., said sum of forty-seven thousand 
four hundred and sixty-six ,*1, dollars, with interest, as hereinbefore 
claimed, became due by and exigible from said city. 

Petitioners allege amicable demand in vain. | 

They allege further that the law of the State of Louisiana, so far 
as same had any bearing on or relation to the said contract between 
them and said city and to the rights and obligations therefrom re- 
sulting, was by operation of law impliedly part of said contract, and 
there was an imp lied contract between said city and petitioners that, 
in event of failure on part of either of the contracting parties 
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6 to comply with the terms of said contract, the obligations 

resulting from and under said contract might be judicially 

enforeed, and that under provisions of the law of Louisiana exist- 

ing at date of said contract petitioners had adequate remedies for 
the enforcement of their rights thereunder. 

but petitioners allege that article 208 of the constitution of the 


it 
State of Louisiana, adopted July 25rd, A. D. 1879, and ratified b 
the p +o of said State on the first Tuesday of the month of Dee’b’r, 


A. D. 18 mit is im paire cd the ob lig: ition of sald contract by depriv- 
Ing your cree rs of all remedies for the enforcement of same, in 
this, viz., by Himiting municipal taxation throushout said State for 
all urposes whate ver to ten mills on the dollar of valuation. 

Petitioners represent that the assessed value of all) ropert ty subj yect 
to tax by said city is one million eight gr sg & fifty-three thou- 
sand eight hundred & twenty dollars; that the tax thereon, at rate 
of ten mills on the dollar, amounts to the sum of ye en thousand 
five hundred « thirty-eight @ tas"; that the amount which the 
CIC IS authorized LO levy for license taxX On trad 5, pl ie ssions, anc 
occupation does not exceed for any one year the sum of seventy- 

five hundred dollars. 


7 That said city has ho property which Call bi sf ized under 


- 
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execution, and no revenues except such as al cit rived Irom 

taxation: that the entire revenues ol said CILV for any rie vear do 
. «0 ' a oe ] ri ; , , 

aie ( (the sum o! thirtv-one thousand GiOLlars, imount rot 

" | . oe $45 . . : i . ‘ oie @ | _ . i } . 

mol than sufficient for its alimony, and which Must ve ApPpro- 

Y . > 

priated for that Purpose, and in Colseg uence of said constitutional 

, ly . es , : seeart . 

limitation, if same be valid and operative, nO means e@XIst undel 

e Tas na by whic aid city 3 Fass a 7 

‘ i\\ ()j l, i >. | i i> \\V ric | Sill fe L\ Cit) rilis¢ Fe ht Woerewith 


to pay or be Compelied to pay its Just deb 
, Rede a o4 ) ad . . rt ,¥T hI ‘ 
Pet OnCrs a lege that articie ZUS. so far as sami: nits municipal 


taxation. is as to them null and vold, because it violates the tenth 
section of the first article of the Constitution of the United States, 
which prohibits the State of Louisiana (with all other States) from 
passing any law impairing ‘the obligation of contracts 

‘Lhat they are Clnlvitl led 1 rave said artiel POS of] | eonstitntion 
of the State of Lo ly cli ter d null and void, so they may 


nave some remedy Dv means ot w hieh LO comp - i city to payv 
Its Indebtedness to them: that the case 

I ° the é fyrryTry f ] i} 1? i ‘fo ; “yy I +} Hy \waelee ey? 
(ie@l tit OPDSLILULION ‘) Lne nited . rake J ¢ ah tits scat J il no i .— 


court Has wurisdiction thereof. 


ra’ : ‘ : e } + ; " * " ‘i , i] ‘. a? r 
S he premises considered, petitioners pray the City of 
' ; : | i; . | 7 ; 
Shreveport be cited to answer hereto; that, after all legal 
| 
lel | , ——— Bad 
notl and delays, thev have idement against said eity deciaring 


' ,: } Ov : ; ’ "J ‘ , 1 . _ ] 
| d article 208 of the constitution of the State of Loutsiana Viola: 
Live Ol the Constitution ol the [ nited states, null ana vold, and 


: ) : tr * 
condemning said city to pay to petitioners Said sum of forty-seven 
hone: - hundred : | sixtv-six 1. dollars. with leeal torest 
thousand foul rer red and SIXty-SIx fog GOUAPs, WIL legal Interest 


from Nov'r 19, A. D. 1879, and all costs. ns pray for all orders 
and decrees necessary and for general relief in the premises 
(Sig.) ALEXANDER & “BLANCHARD, 
A. H. LEONARD, 
Att’ys for Petitioners. 


4 THE CITY OF SHREVEPORT Vs. 


Endorsed: No. 1. 
of Louisiana. Jacobs & 
Filed Febr’y 11, 1882. 


Smith 


83 The President of the United States of America to Jacobs 


W Smith. Ben). Jacobs. and 


a . , . 
y Ou are here by cited and admonisl 


;* Y 


preme Court oO} the | nited st i\tes 
D. C., on the 2nd Monday in Octol 
error ' 


States for the 5th circuit & western dist. of La... wherein the Citv of 
Shreveport is plaintiff and you are 


cause, if any the re be. why the ad 
mentioned should not be corrected 
be done to the parti ~ in that by helt 


W itness the Lion. Morrison ht. W: 


preme Court of thie 
ALE 


Endorsed: No. 1. Cireuit court U. S., Sth cireuit. Jacobs & 
Smith vs. The City of Shreveport. Citation Iiled April Zz, Cx 
J. W. Wheaton, clerk. 

9 Answe 
U.S. Cireuit Court, 5th Cireuit, Western Dist. Louisiana 
}aAcops & SMITH 
No. 7 
UWITY OF SH VEPORT 

Now, at this day, comes the defendant, a Lilt pal COPPpOracvion 
} a rT a i, Sa titan a oe , 
aomiciilated in thi SAaAlG CIrecultl, GIStric i we And, Tol bnswel 
denies generally all and singular the alles ns in plain . 
tion contained, 

For further answer, respondent avers that by the terms of thi 
contract with plaintifis the latter were to aid by the wharfage 
dues collected from the steambo: 1 ie wharves at the 
city of Shreveport, and in no other manne: thy the plaintiffs 
cannot, therefore. obtain a moneved judgm sum against the 
defendant outside of said dues. ‘The most t endant could 
be compelled to do would be to be ordered to pr 1 to the eollec- 
tion of the sald dues until a sum should bi collect d suth wht to 
satisfy their claim, there being no limit in { 1e set to the 
payment of their claim. 

Respondent furthe avers th Li by the ft ris of the contract 
LO the wharfage dues were to be considered the only considera- 
tion for the work don a d that if thy are no such due S 


there can be no other payment. 


Respondent further avers that it is not its fault t] 


dues are unpaid; that, by the terms o 


J. W. Wheaton, clerk. 


LO rye 


[Jnited States. th 
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U.S. cireuit court, 5th circuit, western district 
Petition. 


( "ity of Shreveport. 
; 


Joseph B. Smith, Greeting: 


holden AL 


defendants 1n error 


| [ 
Is l?th day Ol March. ] 
K BOARMAN, U.S. Judg 
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nothing more nor 
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6 THE CITY OF 


and portentively has it faithfully g 


SHREVEPORT 


VS. BENJAMIN J 
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lled 


ACOBS ET AL. 


ised hit! 


ed to the plaintiffs all 
and ref 


rerTto 


the wharfage dues, havi py seru] ULOUSLY lil | 
to divert any portion of them to any other purpose whatsoever and 
having bestowed on the plaintiffs the power to collect the fees, thus 
rendering it impossible to impair their rights, which right the re- 
spondent still permits the plaintiffs to exercise in a fre and unre- 
stricted manner. 
(Sig.) WM. A. SBA Y. 
(iii Attorney 
WISE & HERNDON, 
Alt’ ys for Def't. 
Kndorsed: No. 1. U.S. eireuit court. 5th cireuit, western dist. 
La Jaco SsSWVomi hy WILY « SUTrey ue Answe!l ake Mareh 
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U.S. Cireuit Court, 5th Cireuit, West. D) Louisiana 
J ACOBS aA SMITI } 
No. ] 
Tue Ciry or SHREVEPO! 

. : : : 

Now, at this dav, comes the defendant her | excepts per- 
emptorily to the further prosecutio1 this suit. for the reaso1 bat 
your said court has no jurisdiction of the same, in this, to wil 

That there is no law, ordin or constitutional provision in 
Louisiana which Woutad iImpalr tne Ovilgabllon of Like Li cry COll- 
tract between the plaintiffs and defendant i no probability of th 
courts of the State thi ig any obstacles in the way of the ex |- 
tion ola yuagni nt in thelr tavor, 1f one should be obtained Uh) 
the contrary, all the State courts, from the highest to the lowest, 
in numerous decisions have held that the constitutional limitation 
of municipal taxation does not apply to contracts entered into prior 
to the adoption of the constitution of IS79, whieh this is admit I 
to be. 

lent therefore prays that the suit be dismissed at the cost 


Respond 
of the plaintiffs. 
(Sig.) SEAY, 
HERNDON, 


Att’us De k 


- 


WM. A. 
WISE & 


15 Endorsed: No.1. U.S.C. C., 5th circuit, western dist. of 
La. Jacobs & Smith vs. The City of SI ort. Exeeption 


reve} | 
and plea to jurisdicti J. W. Wheaton, cl’ 
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Exception and Plea Overruled. 
Monpb Awe iy bruary 26. LSS3. 


JACOBS & SMITH ) No.1 
Ni 


is, 


Exceptions and Plea to Jurisdiction 
' Overruled. 

Crry or SHREVEPORT. } 

Charge. 


lst. If the jurv find from the evidence that the plaintiffs contracted 
with defendant to do certain work ata certain price and did the 
work as provided by the contract, then the defendant became in- 
debted to plaintiffs in the sum to which said work amounted at 
contract price. 
2nd. If the jury find from the evidence that the defendants ree’d 
the work from the contractors and entered on the books of the city 
to the credit of the contractors certain amounts as the amounts due 
the contractors under said contracts, and if the amounts so entered 
are accepted by the plaintiffs as correct, then the jury must find 
that the amount due plaintiffs for the work done by them 
16 under said contract is the amount so entered on said books 
of the defendants 
3rd. That the city alone had power to enforce the collection of 
wharfage dues, and that plaintiffs were powerless to enforce payment 
of such dues 
ith. If the jury find from the evidence that the contract provided 
ineans of payment of the amount due contractors under their Con - 
tract, and that the city by acts of omission or commission rendered 
the means of pavinent So provided inoperative, then the entire 
amount due plaintiffs under the contract became immediately ex- 
gible. 
5th. That the wharfage dues were by the contract pledged to se- 
cure the performance of the contract by the city, and if the pledge 
no longer exists, either from natural causes or through the fault of 
the pledgor, the obligation- of defendant under the contract never- 
theless subsist. 
17 6th. That the true intent & meaning of the contract be- 
tween plaintiffs & defendant is that the city is bound to pay 
plaintiffs the entire amount due for work done under the contract; 
that the reference to wharfage dues on said contract merely indi- 
cated a means of payment; and if the city either failed, declined, or 
from any cause became unable to fulfill their obligation by the means 
indicated in contract, then it must be compelled to use all other 
available means to perform the obligations imposed on them by 
said contract. 
7th. If the jury find from the evidence that the plaintiff de- 
manded of the defendant that it should collect the wharfage dues 
from steamboats and the defendant failed to enforce payment of said 
dues, then the city was in default, and the entire amount due by the 
city to defendant became immediately thereupon exigible. 
Sth. If the jury find from the evidence that steamboats can- 
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not be compelled to pay wharfage dues because no wharfage facili- 
ties exist, then, it being the duty of the city to provide wharf- 


18 age facilities, the city, by { failing to provide such facilities, by ° 
its own act and fault prevente d the indebtedness under con- 4 
tract from being paid through the means indicated in contract, and 
the entire amount of price of work done by plaintiffs, less amount 7 
paid thereon, became exigible. a 
9th. That plaintiffs were under no obligation to furnish facilities 
for steamboats to land at Shreveport; in other words, were not Ek 
bound to construct wharves at Shreveport and keep same in order. 
10th. That if the jury find from the evidence the income of | 
city of Shreveport, which is collected under provision — art. 208, is | 


insufficient to pay more than the am’t necessary for alimony, and 
that the operation of art. 208 will prevent city from collecting taxes 
sufficient to pay its debts, then as to any debt contracted prior to 
the adoption of State constitution of 1579 said art. 208 violates the | 
Constitution of the U.S. and is null and void. 


eg Mee EO me 


lith. That the city having pledged wharfage dues bound 
19 itself by implication to do every thing necessary to be done In 2 

order to collect wharfages—such as making wharves and 
keeping them in a 
12th. That — under its city charter is not authorized to lease the 
wharves. i 
; 
Endorsed: No.1. U.S. cireuit court, western dist. La. Jacobs & a. 
Smith vs. The City of Shreveport. Charge.. Filed M’ch 13, ’83. J. | 


W. Wheaton, c’k. 
Verdict of Jury. 
SHREVEPORT, March 13th, ’83. 
We, the jury, find the following judgment, to wit: 
That the plaintiffs in this case have judgment against the defend- 
ant in the sum of $13,249.50, that being the amount of wharfage 
due the city of Shreveport, as proven on the trial to this date, re- 
serving all the rights to the plaintiffs for the balance claimed by 
them. 
kK. E. SMART, Foreman. 
J. A. LARKIN. 
W. R. MERRET. 
TOM GRIGSBY. ‘af 
A. F. WILLIAMSON. 
L. G. NICHOLS. 
L. J. RUSSELL. 
FRANK R. HICKS. 
TOM CHRISTIAN. 
B. WOLF I’, 
W. J. NEAL. 
SAM. S. HUNTER. 


20 Endorsed: No. 1. U.S.circuit court, west. dist. La. Jacobs 
& Smith vs. City of Shreveport. Verdictof jury. Filed March Al 
13, 83. J. W. Wheaton, cl’k. “Te 
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Judgment. 
Circuit Court U.S., 5th Circuit Western District of Louisiana. 


Jacons & SMITH ¥ 
vs No. a 
Tue Crry o1 SHREVEPOR’ re} 


In this case, by reason of the law WY evidence and the verdict of 
the jury being in favor of the plaintifls, Benj. Jacobs and Joseph R. 
Smith, it is ordered, adjudged, & decreed that the plaintiffs do have 
and recover of the defen dant, The City of Shrev: port, t the full sum of 
thirteen thousand two hundred & forty- nine & fis dollars, with 
o% per annum interest 
and all costs of suit, sal 


hereon from the 7th dav of Febru: ry, LSS2. 
ee dues which should 
have been collected by the defendant & paid over to plaintiffs up to 
March 13th,1585. It is further ordered, adjudged, & decreed 
> +) 
. 


21 that said amount of SI: 249: 0 when paid 1s to be a credit on 
the amount due bv def ndant to the pv! itiffs as claimed in 
their petition ; and it is further ordered & decreed that the rights of 
. . Ree ee seasiall aa 
plaint tiffs for Like balance due Lil@thhi AS Ciailhl I re reserved to them. 
Done «& signed in open court this the 17th day of March, 1883 


ALECK BOARMAN, 
U.S. Judge. 


Endorsed: No. 1. U.S. cireuit court, 5th cireuit U.S., western 
dist. La. Jacobs & Smith vs. The City of Shreveport. Judgment. 
Recorded & filed M’ch 1] Zz 83. J. W. Wheaton, cl’k 


Petition for Writ of Error 


UNITED STATES OF AMERICA 


To the Hon. justice- of the Supreme Court of the United States: 
And now comes the City of Shreveport, a municipal corporation 
under the laws of Louisiana, and domiciled in the parish of Caddo, 
said State, by lo. HL. Randolph, her att Oorney, ind compialns that in 
the records and proceedings, and also In the rendition of 

22 judgment, in a suit between Jacobs & Smiths, plaintiffs, and 
The City of Shreveport, defendant, tried in the cireult court 
the United States for the said western district of La., at the Feb- 


{) 
; ’ c cy + A ; } ~ } r , : " , . i 
ruary term thereof, A. D. 1883, and in whie udgment was renderet 
> —— we | a 7 seed tees eine a , 
ngnne Sar en ie of March, 1885, manifest error hath inter- 
’ ’ , | - } a ¢ i. : ’ . 
vened, » the great damage or the said Ulty oO Sureveport. 


Wherefore he prays for the allowance of a writ of error & such 
other proc 5S as May Cause the same to be corrected by the Supreme 
court aforesaid. 

Allowed. 

EK. H. RANDOLPH, 
City Att'y for Shreveport. 


Z—o i | 
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Endorsed: No.1. U.S. circuit court. Jacobs & Smith vs. The 
City of Shreveport. Petition for writ of error. Filed March 12th, 
1885. J. B. Beattie, d’y c’k. 

Citation. 
U.S. of America to Jacobs & Smith, Benj. Jacobs & Jos. B. Smith, 
Greeting: 


2 You are hereby cited and admonished to be and appear at 
— Supreme Court of the United States to be holden at Wash- 
ington on the — Monday in —— next, pursuant to a writ of 


error filed in the clerk’s office of the circuit court of the United 
States for the 5th circuit and western dist. of La., wherein The City 
of Shreveport is plaintiff and you are defendant in error, to show 
cause, if any there be, why the judgment in the said writ of error 
mentioned should not be corrected «& Spec dy justice should not be 
done to the partie sin that behalf. 

Witness the Honorable Morrison R Waite, ¢ hief Justice of the 
Supreme Court of the United States, this 12 day of March, 1885. 

(Sig.) ALECK BOARMAN, 
U. 8. Judge. 


Endorsed: No. 1. U.S. eireuit court. western dist. La. Jacobs 
& Smith vs. The City of Shreveport. Citation. 


Ware r of Servi 4 of rid of iy ror. 
Circuit Court for 5th Cireuit of U. S.. Western Dist. of La. 


JACOBS & SMITH ) 
Us. + No. 1 on Docket. 
Tue Crry or SHREVEPORT. } 
SHREVEPORT, J/’ch 12, 1885. 
24 [In the above case, in which copy of writ of error has been 
filed in the cl’k’s office, returnable to the Supreme Court of 
the United States at Washington, D. C.,on 2nd Monday of Oct., 
1885, copy of citation is waived and service of same accepted. 
ALEXANDER & BLANCHARD, 
Att’ys for Plaintiffs Ww Def’ ts in Writ of Lrror. 


Before me, Jno. W. Wheaton, clerk U.S. court, 5th circuit, came 
Ki. H. Randolph, att’y for def’ts above, who, being sworn, deposes 
& says he saw 'T’. Alexander, of the firm of Alexander & Blanchard, 
sign the above waiver as set forth. 

k. H. RANDOLPH. 

J. W. WHEATON, CIk. 


Endorsed: No.1. U.S. circuit court, western dist. La. Jacobs & 
Smith vs. City of Shreveport. Waiver of service of writ of error. 
Filed March 12th, 1885. J. B. Beattie, d’y cl’k. 


, 
' 


. 


~~ 


THE CITY OF SHREVEPORT V! 


Bond jor Wri of krror. 


Circuit Court of the United States for the Western District of 
Louisiana. 


JACOBS & SMITH 


. 


, «% 


Tue Crry or SHREVEPORT. } 


i ; ,/ 
NITED STATES OF AMERICA, Western Dist. of J 
R. R. Dem and $8. B. McCutchen, being y sworn, dep 
ind 1 for himself saith, that he is worth the sum 
usand d s over and above all his just debts and labili 
R. R. DEMING 


’ 


S. B. MceCU' 


Sworn to before me this 12th dav of March, 1882 


B. SLATTERY, 


7 


4 


: ee wee — Fe if P 
| approve the above bond W& the suthciencies of the sur 


id order th iti— have such ellec 


. ; ° , 
in iaW as 1t 18 entitled 


ALECK BOARMAN. 


( 


oF 


U. &. Commissi 


fii ; 
se 
3) ‘ 
are 
at ~ 


. _ , _ 
Kno ill men by these presi nts tha e, ihe ILV ¢ ve- 
. : } fy, —- , . a : : } t , " : 
port. thro’ A. Currie, mayor, as prince -and R. R. Deming 
| ’ ? . . ; | | ; . S oe 
f = i> \ ‘ utc l} Ol Sbreveport, | Ul I rhe df ‘ ne iit i\ 
P | | 6) os it} leasentatte 3 ‘ } — 
i } } Cus Lid Se pialntills Lil ’ Se, Vi Live ; Sil 
al f ' + ’ —_ ' Lins a = ; 
(‘addo. State of La.. in the sum of two hundred «& fifty dollars. to 
: ' } ‘ ‘ . 
paid » Jacobs & Smith, their executors or administrators: to 
: . P ' : } 1 ? : } i 
og fe ’ ; bis Wi ana Lruly LO We mad mtd OUTSCIVeS and 
1] =o 
Cli ¢ \s MmnLV al severally, ®& oul CAcCil O1 OUF Helrs, 
- " ; _' + , eay 7 . {. } | | ? 
recutors, ® administrators, OrmMiv OY this Sents 
, , y y 
“ our seais Dated this 12 day of March LSSo 
‘LV | . + | } , (*) r © MS hpp rT hath ry)?" } 
‘Vbereas the above-named ity oF Shrevep natin prosecuted a 
: ‘ ' ’ | , ’ j 
L Oo] rror 1n the Supreme Court or the vu! edi States to reverst 
. 
: 2 . aay " ' 
’ | ys ’ ‘ ’ sf _ ; | ; +... " 
I rendered in the above-entl ime lion DY the circull 
-~ , 
urt of UL, S., oth cireult 
A’ 4] } } : . | | . | 
WoW, nererore, vie condition Of this obilg , s such that if the 
: re ’ , _ . 
bove-named The City of Shrevepor lili prosecute her 
’ ’ i} \r , ’ . “—~ | ] 1] y - 
~ (j Or error to eirect ® answer a costs lf she shall fall 
] ] ; : " | 1] ° i « 
rood her piea, tuen | his oO on shall be void; 
herwise t in in full foree and virtu: 
' ’ > .' wat 
\ ‘ RR . 
Mai i S/ eport, L 
’ H | \ ’ 
R \ VI MET) (yx, 
» 1,7 r " 
Ss. Bb. McCUTCHEN 
. : 
Sealed & delivered in presence of— 
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27 Endorsed: No.1. U.S. eireuit court, western dist of Lou- 
isiana. Jacobs & Smith vs. The City of Shreveport. Bond 

for writ of error. Filed March 12, ’85. J. b. Beattie, d’y cl’k. 


Unirep STATES OF AMERICA, 


The President of _— U nited states to the honorable the judges of 


the cireuit court of the United States in and for the fifth = 

22S ver wont adr or the western district of Louisiana. Greet- 

ing’: 

Because in the record and proceedings as also in the rendition 
of the judgment of a plea which isin the said circuit court, before 
you congener aeepaagadene ange Smith vs. The City of Shreve- 
port, No. 1 on docket, a manifest error | 
damage of thesaid The City of aston ort,as by hercomplaint appears, 


we, being willing that error, if any hath been, should be duly 


buppened, to Lhe pr at 


~ 
— 


28 corrected and full and speedy Justice done to the parties afore- 

said in this behalf, do command you, if judgment be therein 
given, that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning thi 


’ ; 

same, to the Supreme Court of the United States, together with this 
writ, SO that you have the same at Washington on the second \Mon- 
day of October neXt, 1n the sald Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done 
therein to correct that error what of right and according to the laws 
and customs of the United States should be don 

Witness the Ho norab le \lorrison It. Waite Chiel Justic of the 
said Supreme Court of the United Sta 1} hd hy 
the year of our Lord one thousand f oht hundr (i and ¢ Tian \ ive. 


29 D’y Clk of the United States ( 


’ 7 ’ : ’ ' . . ‘ ’ . 
Endorsed: United States circuit court. “o Ji. Writ of error. 
Jacobs & Smith vs The City of Shr veport 
. , . _— 1 ". A) ] } : ] 1? - F « : 
Copy of a writ of error lodged in the clerk’s office of the circuit 
court of the United States for the fifth circuit and western district 
“ny tans PE pier 
ol Louisiana 1h pursus ince of the statute in such eases made and 


provided this 12th day of March, one thousand eight hundred and 
eighty-five. 


i. H. RANDOLPH, 


Filed March 12th, 1885. 
J. B. BEATTIE, D’y C’k. 


A Et ee IMG ES co te 
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[InrITED STATES OF AMERICA, 


I, John W. Wheaton, clerk of the Un 


‘ 
fifth judicial ecireuit, western district of L 


tify that the foregoing 20 pages contain 
transcript of all the documents fil 
OU foregoing suit, entitled Jacobs & Sm 


port, being No. 1 on the docket 
mentary evidence: also that the or! 
service of writ of error, and citation are ! 
Given under my hand and official si 
the third. day of July, A. D. LSS5. 
[Seal U.S. Cireuit Court for the Western D 


a 


3] Memorandum of an agreement e! 


3, A. D. 1871, between The | 
sented herein by Major J. Bb. Gilmore, 


. | : ; j | r 
Minh JACYUVDS ANU Jose ph SMI, 7 solide 
] | }. ahi oy . e ’ ey> « . - ‘7 & 
’ ACODS AD Ll i mith agree lo mMacacdamMiZ 
' — ' 
side ol lexas street to eastern side ot Cott 
*~ ‘ — . nih -e) y) fi} 77 ; ? 
pians and specincations on ie ilk COLE 
’ . « » fa saat | 
Devve specifications and identified with tl 
y “ing '_- if) “ ’ SD om oe , ’ . : 
ana price of 0.40, five dollars and forty cel 


, y = . ° 
macadamizing and 6oc., sixty-live cents, pe 
; } 
and putting the road-bed in the proper con 


adamizing the same. the 
to be paid at the same rates as above pr r 

work to be made by thesaid city and byt 
fronting on said street in their respective 


the statute of A. D. 1869, No. —, which p 


of the streets of the city of Shreveport—tha 


i ’ ’ . . : I 4 
é rie | rst part, Hua Be 
», OF LHe second part. 


water channels ; 


ted States cireuit court, 
uisiaha, do hereby cer- 
a true, full, and correct 


d and proceedings in the 
ith . The City of Shreve- 


said court, except docu- 
, 


Ol error, Walve Tr’ of 


erewith attached. 


| ” = 
Shreveport, on this 


W. WHEATON, CT?k. 


; ] : ‘ a2 . 

itered into this day, May 

O} Shreveport, repre- 
nja- 


. 


a ” ’ sles 
merce from the westerl\ 
i) 


ling to the 


aACCOTre .F 
ce | . 

OnICcCe And KNOWN AS 

ent, for the sum 


s ugreen 


; 
7 , . | } J 
Ss, 1or each square vard of 


r cubie yard for grading 
by ee 

bible lor rocking or mac- 
and gutters provided for 


ird; the payments for said 


® 7 
1 OWnhers OF the property 
7 
proportions, according to 

ues for improvements 


is. the sald Owners 


| 1] ; . : . * .> ‘ : “7 . _— : ene . 
Snail pay iol the respective share or proportion ol said work iiC- 


? 


o-_ 


tosaid statute. and the said ei 


o< . : sa ate ent 
A pav thesum due by Said CILY In accor 


; } 
[ agrees and promises to 


lance with said statute in 


. v. ' neh P - . e_. ! } . 
ana with tue tunds and proc eds arising (rou the collection ol 


] ] ‘ 


the wharfage dues at the wharf or wharf 


+7 


sin said city. The city 


agrees that the contractors shall be entitled to and receive the said 


dues as they are paid by or collected fron 


wharf, and by this agreement the contra 


team, 


1 tne steamboats al said 


‘tors are authorized and 


empowered LO collect the said wharfage du Ss atu not less than the 


present rates until the sum to be paid by t 
discharged. 


he city is fully paid and 
Further, it is agreed and understood that the true in- 


! 


tent and meaning of the above'‘promises on the part of the city is 
that said city in good faith guarantees and warrants the payment 
of the whole and entire sum due tosaid contractors for all the work 
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done in accordance with this agreement, and that the contractors 


shall have a vested right in and to all of the proceeds and funds of 


said wharfage, & they shall in person or through their legal repre- 
sentatives continue to collect and receive the same at not less than 
the present rates until all of the work done by said contractors is 


paid for, and until all of the obligations of the city and owners of 


property in this matter or contract are fully discharged according to 
the true intent and meaning of this agreement. 
The city agrees that the contractors shall have the privilege 
Oo of getting or taking rock from the streets or public grounds 
of the city, provided that they shall ina satisfactory Manner 
repair any damage they may do to the said places or streets. 

The contractors agree to begin the work as soon as practicable and 
have the entire length and width of the said street between said 
points furnished and completed on or before the first day of January, 
A. D. 1871: Provided, That if this city should be visited by an epi- 
demic or any unforeseen cause should interfere with the progress of 
the work the time for-completing the same shall be reasonably ex- 
tended by the city. 

The wharfage dues LO be colle cted by the contractors on the what { - 
age accounts against the steamboats, turned over to said contractors 
by the controller from time to time as said accounts become due and 
collectable. 

The work to be paid for by the city and owners on the monthly 
estimates made by the city surveyor, and the work to be received 
and approved by said surveyor. 

Done and signed in the city of Sh 


‘eveport, May 4th, A. D. 187], 
in the presence of Aleck Boarman au rel 


wa 
wa 
wt 
wn 


Attest: 
ALECK BOARMAN. 
W. N. WRIGHT. 


34 CLERK’s Orrice. CAppo ParisHA, LA 


| hereby certify that the within an forevolng is 9g trne and 
tig ae ' ' 
C 


correct COpy of the original CONLPaCt Or agvreeInent Of) ili ua O 
record lh my office. 

1° : } } . y° } 

Griven under mv hand and seq! ol othee, at Shreveport. aa., Ol 


this the Ist day of March, A. D. eighteen hundred and eighty-three. 


[Seal First District Court, Parish of Caddo, La. ] 


W. G. BONEY, 
Dep. Ol rh (C Ex Othicvo Dy Record ve 


| Endorsed :] Jacobs & Smith with City of Shreveport. Agree- 


J 


ment. Filed & recorded June 8th.1871. John N. Hicks, deputy re- 


cord: T ( Opy. 


Endorsed : Filed in evidence M’ch 10,1883. J. B. Beattie, d’y cl’k. 
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CLERK’S OFFICE. 
I certify the foregoing to be a true copy from the original record 
in this office, suit No. 1, on docket C. C., 5th cir., west. dist. La., Jacobs 
& Smith vs. City of Shreveport. 


Witness my hand & seal of said court, at the city of Shreveport, 
this Srd (cto.., LSS5. 


[Seal U.S. Circuit Court forthe Western Dist. of La.} 
J. W. WHEATON, Clerk. 
35 U.S. Cireuit Court, 5th Circuit, West. Dist. La. 


JAcobs & SMITH ) 
vs. + No. 1 on Docket. 
THE City OF SHREVEPORT. } 


On writ of error to Supreme Court of U.S. 


The City of Shreveport, 
plaintiff in error. 


SHREVEPORT, Octo. 5, ISS5. 
In order to save the costs of a certiorar! 1 above case, the CODY 
of the contract attached to plaintiffs’ petition not having been copied 
Sos _ , — |) . Soa tos anf a= 
Im bie transcript, we hereby consent that u conv, duly attested Dy\ the 
= ry P P al = +7 
cierk O] | .©. court, Jno. W. \\ neavon, OF | ; | filed 


he said contract { in 
said suit may be filed with the transcript in this case the same as if 
it originally had been there copied. 
ALEXANDER & BLANCHARD, 
Alt ys for Plaintiff. 

Endorsed on cover: W. Louisiana C. C. U. S. No. 377. The 
City of Shreveport, plaintiff in error Benjamin Jacobs and Joseph 
Bb. Sm! is Jacobs & Smith Filed October 12, 1885. 


Re OE be rte 


ce ae RR 


VAL 


$ 


a 


Se ee meme A RE SN RR eae SRR 


a 


oe ener amet 


IN THE 


Supreme Court of the Cnited States. 


OCTOBER TERM, wf 


CITY OF SHREVEPORT, Plaintiff in Error, 
Us. 


BENJ. JACOBS e¢ al. 


In Evror to the Cirenuit Court of the United States for the Western 
District of Louisiana. 


Brief for the Plaintiffs in Error. 


On May 3, 1871, the city of Shreveport contracted with Jacobs 
& Smith iu solido to macadamise Commerce from the westerly 
side of Texas street to eastern side of Cotton street for $5.40 for 
each square yard and 65c. per cubic vard for grading, payable 
by the city, and the owners of property fronting on said street in 
their respective proportion, under authority of act No. 109 of the 
General Assembly, A. D. 1869, the said city promising Lo pay 
their share with the funds arising from wharfage dues to said city 
is they are paid by the steamboats, and by this agreemnent the 
contractors are empowered to collect the said wharfage dues until 
the sum to be paid by the city is fully paid. ‘The city warrants 
the payment of the entire sum due to said contractors for all the 
work done according to this agreement. The contract is set forth 
at length on Ree. p. 15, 14. 

Fy bruary ll, LSS2, Jacobs ra Smith, residents of Shreveport, Sue 
upon this contract to recover $47,466.31 with 5 per cent. interest 
from November 19, 1871. They aver that they did all the work, 
amounting to $98,192.49, and that Shreveport is indebted to them 
for it; that they have received from owners of property $13,476.32 
plus 3,235.25 plus wharfage dues paid by Shreveport, $34,014.61, 


a 


leaving the balance as heretofore. That Shreveport has collected 
no wharfage since Dec. 20, 1878; thatit has been putin default and 
will not collect, and thereby the above balance claimed has become 
due and exigible. 

That Louisiana’s laws entered into their contract, and therefore, 
in the event of failure on part of either of the contracting par- 
ties to comply with the obligations resulting from said contract, 
petitioners had adequate remedies for the enforcement of their 
rights. 

But that article 208 of Louisiana’s constitution of 1879 has im- 
paired the obligation of said contract by ‘deprivise petitioners of 
all remedies for the enforcement of same, in this, viz: by limiting 
municipal taxation throughout said State for all purposes what- 
ever to ten mills on the dollar of valuation. | 

That the city property taxed atthis rate will yield but $18,538.20 
and licenses not over $7,500, and that it bas no property which 
‘an be seized under execution, and no revenues except such as 
are derived from taxation; that the entire revenues for any one 
vear do not exceed the sum of $31,000, an amount not more than 
sufficient for its alimony and which must be appropriated for 
that purpose, and in consequence of said constitutional limitation, 


if same be valid and operative, no means exist under the law of 


Louisiana by which said city can raise funds wherewith to pay 
or be compelled to pay its just debts. 

Petitioners allege that article 208, so far as same limits municipal 
taxation, is as to them null and void, because it violates the tenth 
section of the first article of the Constitution of the United States 
prohibiting the State of Louisiana (with all other States) from 
passing any law impairing the obligation of contracts. They 
pray for judgment declaring article 208 of the Loulsiana consti- 
tution null and void, and for $47,466.31 with legal interest from 
November 19, 1879, and all costs. (Record, pages 1, 2, 3.) 

May 1, 1882, « exception and plea to the jurisdiction was filed 
for Shreveport: “ That there is no law, ordinance or constitutional 
provision in Louisiana which would impair the obligation of the 
allezed contract between the plaintiffs and defendant, and no proba- 
bility of the courts of the State throwing any obstacles in the way 
of the execution of a judgment in their favor, if one should be 
obtained. On the contrary, all the State courts from the highest 
to the lowest in numerous decisions have held that the constitu- 
tional limitation of municapal taxation does not apply to con- 


tracts entered into prior to the adoption of the constitution of 


1879, which this is admitted to be.” (Record, page 0.) 

March 1,1883. Answer was filed, pleading first, the general 
issue ; second, that the payment for the work was to be made by 
wharfage dues to Shreveport, and in no other manner, these be- 
ing considered by the contract the only consideration for the work 
done; that plaintiffs are in fault in not making necessary repairs 


to wharves and street: that defendants have not been pul in mora $ 

and, lastly, full performance on their parts without any impair- 
ment of plaintiffs’ rights. (Reeord, pp. 4, 9 and 6.) 

kebruary 26, 1883, (Record p. 7,) exe eption was overruled. A 

» which the charge 

to the jury reads, amongst other things,as follows: “ Tenth, that 

if the jury find from the evidence the income of the city of Shreve- 

Art. 208, 1s insufficient 


trial on the merits seems to have been had i 


il 
] 
i 
+ 


port, which 1s collected under provision 
to pay more than the amount necessary for alimony, and that 
the operation of art. 208 will prevent city from collecting taxes 
suthcient to pay its debts, then as to any ut contracted prior LO 
the adoption of State constitution of 157 id art. 205 violates 
the Constitution of the United States saul’ is soe and void.” (Re- 
cord, prior ~ ri and S.) 

March 13, 1883, a verdict was given for plaintiffs “against de- 
fendant for $15,249.30, that being the amount of wharfuge due 
the city of Shreveport, as proven on the trial, to this date, reserv- 
ing all the right to the plaintiffs for the balance claimed by them.” 
(Record, p. o.) 

March 17, 1883, judgment for this amount, with interest from 
February 17, 1882, and all costs of suit, “said amount being 
Mbarfage dues which should have peen collected by the defend- 
ant and paid over to plaintiffs up to March I3th, 1883. It is 
further ordered, adjudged, and decreed, that said amount of 
$15,249.50, when paid, is to be a credit on the amount due by 
defendant to the plaintiffs, as claimed in their petition ; and it 1s 
further ordered, adjudged, and decreed that the rights of plain- 
tiffs ior the aoe due them iis claimed ure reserved LO them,” 


(tecord 
ACCUTC, } 


wa! | 


1). 
Shreve port sued out this writ of error. 
Assignment of Errors 


First. The lower court was without jurisdiction both ratione 
male will bo rations }? PSOnMadrIwUTN,, 

Second. The lower court erred in not s 
exception and plea to jurisdiction. 

Third. No interest should have been inserted or allowed in the 
judgeme 4 se iry to the verdict. 

Fourth. Under the allegata and probata no judgment could be 
legally rendered for any sum of money in favor of plaintiffs 
and against the defendants. 

fifth. Lhe petitioners have mistaken their remedy 


— 


staining Shreveport’s 


‘ 


Argument. 


It must be admitted that under the constitutional clause of the 
judicial power of the United States. section w. relative to Contro- 
versies “ between citizens of different States,’ there is no jurisdic- 


4 


tion here. Jacobs & Smith are citizens of Louisiana impliedly, 
for they aver they are “ residents of Shreveport ” in their petition ; 
and impliedly, or by a presumption of law, Shreveport, a city 
and hence a municipal corporation, is a citizen of the State, which 
gives it its charter of incorporation. (Railroad vs. Wheeler, Ist 
Black., 286.) The controversy here is between citizens of the same 
State. It must also be admitted that the effort here is to give 
original concurrent jurisdiction to the Federal circuit courts. If 
the claim to all original concurrent jurisdiction over controver- 
sies between citizens of the same State had been inserted in the 
Constitution, it is hardly credible that the Constitution would 
have been adopted. Even in the exercise of the ordinary appel- 
late jurisdiction of this court it is still held that, in controversies 
between citizens of different States, the term “‘ residents” is not 
equivalent to “ citizenship,” and that if the former is employed 
in the pleadings instead of the latter your honors can only re- 
verse both on error and appeal and remand for further proceed- 
ings. 

But the Federal circuit court is asked here to assume original 
concurrent jurisdiction between citizens of the same State by 
virtue of an act of Congress of March 3, 1875, “ to determine the 
jurisdiction of circuit courts of the United States,” &c.; the first 
section provides “that the circuit courts of the United States 
shall have original cognisance coneurrent with the courts of the seve- 
ral States of all suits of a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclusive of costs, the sum 
or value of $500, and arising under the Constitution or laws of thee 
United States,” &c., all which has been aptly concentrated into this 


proposition : “ All suits arising under the Constitution or laws of 


the United States may be brought originally in the circuit court 
of the United States without regard to the citizenship of the par- 
ties, by the act of March 3, 1875.” 

Howes vs. Water Company, 104 U.S., 450. 


We may, therefore, assume that without this statute the plain- 
tiffs would have had no right whatever to invoke the original 
jurisdiction of the Iederal court. 

Unless, then, the allegations of the plaintiffs’ petition make 
out a controversy, or a suit arising under the Constitution or laws 
of the United States, the lower court was without original concur- 
rent jurisdiction with the courts of the several States. 


8 
No party can bring an action at law or in equity before his right 
to do so accrues—a proposition too clear for argument. ‘The in- 


stant action is on a contract and in the sphere of contract law, 
and until the plaintiffs have aright of action to enforce this con- 


“~ 


tract, they have no right to any reliéf from the Federal courts. 
Their citizensh ip preclude sthis. The sphere of contract Is evidently 
much larger than the sphere of Federal Constitution or laws. It 
would be destructive to every principle of law to hold that over 
all contracts the circuit courts of the United States have jurisdic- 
tion without regard to the citizenship of the parties, but over all 
contracts arising under the Constitution or laws of the United 
Siates it is contended the act of Congress of March 3, 1875, confers 
upon them original concurrent jurisdiction with the courts of 
the several States. 

No doubt exists of the legislative intent of this law. First, it 
was Intended to curtail the general jurisdiction of the State courts. 
Second, and to enlarge the special concurrent original jurisdiction 
of the Federal circuit courts. Third, it was not intended to cur- 
tail the jurisdiction of the Federal district court In any way. 
Fourth, it was to complete or complement the original concurrent 
jurisdiction of the Federal courts by extending it to its farthest 
constitutional limits. 

The predominant trait of the act however, is that while in its 
title it sets out “to regulate the removal of causes from. State 
courts,’ it provides in the fifth section that if itshail appear “ that 
such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said circuit court,” 
thesuitis tobedismissed. Ordinarily, where there aretwoor more 
courts of concurrent original jurisdiction the question, Which of 
them shall have ju isdiction ? p> rtains to the arbitrary subjective 
choice of the creditor. He can select the one that pleases him. 
His motives have nothing whatever to do with the jurisdiction. 
He has precisely the same right of choice as to court as he has 
to the moment of time at which he pleases to bring his action. 
But here from the very nature of the constitutionally limited 
jurisdiction of the Federal circuit courts, before they have juris- 
diction, it must be plain that they have a case before them really 
wnd substantially involving a Federal question, 2. e., “ arising un- 
der the Constitution or laws of the United States.” 

Plaintifis must show really and substantially such a case in 
their petition. If their plain intent be to evade “ the diserimin- 
ution between suits between citizens of the same State and suits 
between citizens of different States,” they must fail here. 

Bernard Township vs. Stebbins, 109 U. 5., 353, and cases 
cited. 
MeDenald vs. Smalley, 1 Peters, 619. 
Gold-Washing Co. vs. Keyes, 96 U.5., 199. 
Little vs. Giles, 118 U.5., 604. 
iT. 

This evasion is apparent from the very averments of the peti- 

tion. It sets forth no case “arising under this Constitution.” 
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The petitioners neither allege nor show any vested or acquired 
right of action in the Federal court. This right which they claim 
never arose; it never began; it has not even yet begun. It is 
purely absolutely ambulatory. “ It has not assumed such,a form 
that the judicial power is capable of acting upon it.” It is neither 
real nor substantial, but purley contingent, simulated, potential, 


arbitrary. conditional. One of the averments is that art. 20S of 


Louisiana constitution “* has imparred thre obligation of (the ir) said 
contract” by depriving petitioners of all their remedies for its en- 
forcement. ‘This article provides that “no partsh or municipal 
tax for all purposes whatosever, shall exceed ten mills on the dol- 
lar of valuation.” It is further averred that Ir “said constitu- 
tional limitation be valid and operative, no means “ exist under 
the iaw of Louisiana by which said city can raise funds, where- 
with to pay or be compelled to pay its debts.” 

But plaintiffs are without right to make any such? allegation 
and proof. “A law ean preseribe only forthe future; 1t can have 


no retrospective operation, nor can it impair the obligation of 


contracts.” (Louisiana Code, article $8.) How unjust and disor- 
derly the assumption is that the Louisiana constitution acted, or 
intended to act, in violation of existing contracts, is manifest 
from the very language of the exception: “ All the State courts, 
from the highest to the lowest, in numerous decisions have held 
that the constitutional (State) limitation of municipal taxation 
does not apply to contracts entered into prior to the adoption of 
the constitution of 1879, which this is admitted to be.” 

Folsom case, 32 La. An., 709, and 109 U.3S., 285. 

Gas. Co.’s case, 32 La. An., 268, and 108 U.S8., 268. 


If, indeed, the convention framing the Louisiana constitution 
of 1879 “intended to do what is claimed, it was bound to do it 
openly, intelligently, and in language not to be misunderstood, 
and as a doubtful or obscure declaration would not be justifiable, 
so it is not to be imputed.” 

Hayes vs. Holly Spring, 114 U.S., 120, quoting 17 Wall., 
436. 
Civil Rights cases, arguendo, 109 U.S., pp. 12-45. 


The plaintiffs’ motives, therefore. in this question of evasion of 


jurisdiction, are the very causa sui of the case. It may be ad- 
mitted that motives have nothing to do with Federal jurisdiction 
“between citizens of different States,” as suggested or perhaps 
determined in some of the cases cited: but motives are substan- 
tial and actual under this act of 1875. 
Insurance Co. vs. Broughton, 109 U. S., 125. 
Quincey vs. Steel, 120 U. S., 247. 
Farmington vs. Pillsbury, 114 U. S., 138. 


me. 


ITT. 


The old meaning above given attached to the words “arising 
under this constitution,” has not been weakened, but strengthened 
by recent judicial decisions. “If from the questions (involved) 
it appears that some title, right, privilege, or immunity, on which 
the recovery depends, will be defeated by one construction of the 
Constitution ora law ofthe United States, or sustained by the oppo- 
site construction, the case will be one arising under the Constitu- 
tion or laws of the United States, within the meaning of that 
term as used in the act of 1S75. otherwise not.” 

Starin vs. New York, 115 U.S8., 257 
Hartell vs. Tilghman, 99 U.S., 47. 


This expression, “ arising under the Constitution,” is ambigu- 
ous merely from the fact that the Constitution was proposed to 
the States for their adoption ; and whilst this proposal was unac- 
cepted, the word “arising ” was eminently proper. But on the 
adoption of the Constitution it necessarily became “may arise.” 
The idea that the Jurisdiction attached whilst the case or contro- 
versy Was “arising,” and before it had really and substantially 
‘arisen,’ is contrary to all correct notions o! law: and yet seems 
to lie at the very foundation of plaintiffs’ petition. “In this case 
such a Cp Ete stion has hot (Lr ise a 

Railroad vs. Wiggins Ferry Co., 108 U.S., 18. 
“Tt is a sound rule of construction that a statute should have 


islautive intention that it should operate retrospectively.” 


. 


See Chew Heong vs. United States, 112 U.S., 5386-540, 559. 


i prospective operation only, unless its terms show clearly a leg- 


It is not claimed that there 1s any law of the United states 
except the act of 1575 justifying this suit, from the Judiciary act 
down to the act of ISS7. And it is far beyond the possibility of 


human reason to give two constructions to the provision of the 
Federal Constitution as to tlhe contract clause. No State shall 
pass any “law impairing the obligation of contracts.” 

Article 208 of the Louisiana constitution® provides a definite 
limit to municipal taxation; and taxation Is a sphere of legisla- 
tioh in which the State is claimed to be sovereign. Your honors 
areljall familiar with the innumerable suits reported, involving 
municipal bonds for railroads and other purposes. It was high 
time to put a stop to a system. that the judiciary had faithfully 
denounced from the very adoption of the Constitution. Many 
millions of property of the citizens of this little State of Louisi- 
ann have been squandered on the Great Northern, the Opelousas, 
the |Chattanooga, and other railroads by the municipalities of 
Louisiana. ‘The concluding paragraphs on this subject in Moore 


s 


vs. New Orleans, 32 Louisiana Annual, p. 750, are quite eloquent 
on this point. They are the groans of a suffering State. As a 
restraint upon the legislative power of the State in the future the 
article 208 was added to its constitution. It seems as though 
some active violation by the officers of the State of the contracts 
of individuals and their rights under these contracts would alone 
justify a resort to the act of 1875, even if Congress has the power 
to legislate so as to give to the federal circuit courts the requisite 
concurrent jurisdiction for this purpose. Tle assumption that a 
State law passed to regulate taxation actually and substantially 
violates the obligation of a contract, in view of all the rest of the 
State’s legislation and the State’s jurisprudence, without a single 
judicial fact to base it upon but the bare statement of naked sta- 
tistics showing the insufficiency of a tax of ten mills on the dollar 
of valuation to pay the plaintiffs’ claim, seems not only unrea- 
sonable but inconsistent with the correct idea of a Federal Gov- 
ernment. 

But assuming the act of 1875 to be unobjectionable constitu- 
tionally, and that the judicial language, carefully guarded in the 
opinion of this court in the civil rights cases, exhibits the exist- 
ing state of the law on October 15, 1883, “ probably Congress had 
power to pass a law giving to the courts of the United States 
direct jurisdiction over contracts alleged to be impaired by State 
law; and under the broad provisions of the act of March 3, 1875, 
ch. 137, 18 Stat., 470, giving to the circuit court jurisdiction of 
all cases arising under the Constitution and laws of the United 
States, it is possible that such jurisdiction now exists. But under 
that, or any other law, it must appear as well by ad/egation, as by 
proof at the trial, that the Constitution had been violated by the 
action of the State legislature. some obnoxious State law passed, 
or that might be passed, is necessary to be assumed in order to 
lay the foundation of any federal remedy in the case; and for 
the very sufficient reason that the constitutional prohibition is 
against State laws impairing the obligation of contracts.” 

No support can be had to the jurisdiction in this authority 
either from the opinion of the court or from the dissent ‘To 
invoke federal jurisdiction in view of the decisions of the Loui- 
siana courts upon the very article of the State constitution which 
is the basis of the action, would perhaps violate the true spirit 
and meaning of every decision of this honorable court on the act 
of 1875. Indeed, the reported cases where the question Has the 
federal circuit court the right to enjoin a State from violating 
the contract clause of the Constitution? has arisen and been 
decided are— 

Water-Works vs. Rivers, 115 U.S., 674. 
The Water-Works Cases, 120 U. S., 66. 
New Orleaus vs. Houston, 119 U.S., 265. 
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But these cases differ altogether from this, and cannot aid in 
any athrmance of f the jurisdiction iis hay a ng been exercised by 
the Federal circuit court. The allegations are fully set forth, 
and so made as apparently to justify the assumption of original 
jurisdiction in a controversy between citizens of the same State. 
Besides, there is no plea to the co egg apparent in the state- 
ment of the cases, and the juestion, if ait ever arose, seems to 
have pissed sub silentio. : 

There was a pressing urgency for the writ, and the highest 
court in Louisiana had pronounced already on the governing 
principles of law. 


ay 


The contention here is that, really and substantially, there is 
no question involved which has arisen “under the ‘ Tackle 
or laws of the United States.” In other words, in all questions 
Involving the incompatibility of State statutes with the Federal 
Constitution or laws, there must be a decision upon the State law 
by the highest court in that very State before the appellate juris- 
diction of your Honors can be properly invoked, and the decision 
of the State court must be in favor of their validity. If another 
remedy lies really been oly n to thi ddomesti creditor it has not 
been expressly done by the act of 1875. If “it is the right and 
the duty of the national Government to have its Constitution and 
laws Int coeued and applied by its own judicial tribunals”—a 
proposition freely admitted—there would be a strong presump- 
tion of an existing correlative right in the State governments to 
have their constitutions and laws we ted and applied ina 
like way by their own judicial tribunal “Th cases arising 
under them—i. e., the Federal Constitution and laws—prope rly 
rht before it, this Court (the Sup reme Court of the U nited 
states Is the final arbiter.” This must also be admitted in its 
fullest extent. But the act of LSjo makes the Federal circuit 
court not only the arbiter incipient, consecutive, and final, but 
under the devolution of original concurrent jurisdiction with the 
courts of the several States the act has in the instant case been so 

iterprete cd and applied as to make its jurisdiction original and 
exclusive of the State courts under a naked and simple allegation of 
jurisdiction. 

Before the formation and adoption of the Federal Constitution 
the seve ral states, as ong by the mother country, had 
jurisdic ‘tion within their boundaries of everything that occurred : 
their yovernment consisted of their coustitutions, statutes, and 
common law. The moment the Federal Constitution was adopted 
by them if became the ir supreme law of Lilt land. Acts of Con- 
or ss were needed to carry oul and make ex ‘utory this supreme 


’ 
_ 


law. and when made pursuant to the Constitution these acts. to- 


aL 


gether with the treaties, became parts of this supreme law. 
‘Therefore. before the Judiciary Act of 1789 Was passed, the sCcy- 
eral States that had adopted the Federal Constitution had origt- 
nal jurisdiction over all matters arising under the Constitution, 
laws, and treaties of the United States, because these were just as 
much the laws of each State as its own constitution, statutes, and 
common law. Prior to the date of the Constitution we had no 
Federal tribunals. The distribution of justice was then confined 
to the State courts. (See, on this, Chisholm vs. Georgia, 2 Dallas, 
474.) Hence when Congress passed the Judrciary Act of 1759 
they did not take away from the State courts this original juris- 
diction, but vested it concurrently in the circuit and district courts 
of the United States. 

The very essence of the notion of concurrent jurisdiction 1s its 
equality. To any suitor two courts of concurrent jurisdiction 
may present themselves, in either of which, indifferently, and at 
his own selfish, arbitrary choice he may bring his action. But 
he must adhere to his choice when definitely made. To permit 
him to change it is to convert the concurrent jurisdiction of both 
courts into the exclusive jurisdiction of one. This doctrine 
would lead to irremediable confusion in the whole subject of 
jurisdiction. 

The Judiciary Act of 1789 sanctioned in full this notion as to 
State laws, in particular; and it seems to be a novel doctrine, 
nowhere explicitly declared in the Constitution, that inferior 
Federal courts could have conferred upon them original, conecur- 
rent, and “direct” jurisdiction with the courts of the several 
States to pronounce upon the constitutionality of State laws. 


) 


The power to do this has not been granted, and like all other 
constitutional denials of “powers to the States” -that is. prohib- 


itions on State action—the final arbiter is this honorable Court, 
and this only in its exercising of a general, supervisory, appel- 
late jurisdiction over this sphere of Federal law as the highest 
court of appeal in the nation. Any other construction of the act 
of 1875 would be a repeal of the letter and spirit of the Judiciary 
Act of 1789 and of article 709 of the Revised Statutes of the 
United States, and a direct attack on your Honors’ appellate 
jurisdiction as therein established. The effort to give this wide 
construction to the act of 1875 has been unsuccessful in at least 
one decided ease. 
Venable vs. Richards, 105 U. S., 636. 


Another view from the same point of your honor’s appellate 
jurisdiction. Bearing ever in mind that “ within their respective 
spheres of action the Federal Government and the government 
of a State (Louisiana with all other States) are both of them 
independent and supreme; but each is utterly powerless beyond 
the limits assigned to it by the Constitution,” and that, conse- 


‘ 


1] 


quently, nullifying State constitutions is the very highest attri- 
bute of national judicial power excepting, perhaps, nullifying 
acts of Congress, and that both these attributes can be freely and 
fully exercised only under your appellate jurisdiction, as we con- 
tend, under R. 8S. U.S., 709, it would seem far more orderly and 
regular ana appropriate, more consonant with the continued 
existence of our republican Government and the republican vir- 


tue of our people in all questions of Lhe congrulty of State con- 
stitutions and State statutes to the Federal Constitution, to give 
to the highest courts of the States the first Op po tunity of passing 
upon them, and preparing them for the action of the final arbi- 
ter. We have full knowledge that this mode of arrangement 
existed in the minds of those who framed the Constitution, and 
we doubt if Congress intended to change it by the uct of 1875, 


a 


admitting a.g. that they had the eonstitutiol il right to do so. 
Plaintiffs’ motives in lnstituting their suit in the inferior 
court were plainly to obtain a mandamus from that quarter on 
the aldermen of the city of Shreveport compelling them to levy 
aspecial tax to pay any judgment they micht chanee to obtain. 


The moment these motives become appar Lit the act of LS79 


— 


peremptorily requires the Judge to dismiss the suit. To hold 
otherwise would be to make the original concurrent jurisdiction 
of the federal courts exclusive of the jurisdiction of the State 
courts. It would be to deprive the judiciaries of the several 
States of the first blow at the violations of the Federal Constitu- 
tion by the Legislatures of the several States. It would weaken 
greatly the comity due from this tribunal to the States’ highest 
judiciaries. It would upturn one of the longest and best settled 
principles of federal jurisprudence ; for here there can be no 
doubt of what the supreme court of Louisiana, under the constitu 
tion of 1879, has always held to be the true meaning of arti- 
cle 208 therein contained. It would be hard to express this in 
Price forcible language than that employed ltl Moore ws. C, N. QO. 
ly the first and still continuing supreme court of Louisiana 
under its constitution of 1879, 30 Annual, p. 747: “ We have 
heretofore, in the recent case of Folsom vs. City (ut supra), had 
OCCAS ion to consider the effect of this article (20)) of the Consti- 
tition; and we now repeat that the article must have a rigid 
enforcement with regard to all creditors whose mglhts are pro- 
tected by the Constitution of the United States, and with regard 
to all future operations of the city government of every kind 
whatever. But it is perfectly clear that the rights of antecedent 
contract-creditors are protected by the Constitution of the United 
States, and they are entitled to have them enforced” in all 
respects as if “this provision of the constitution (of Loutsiana) 
had not been passed ;” quoting 4 Wall., 555, Von Hoffman vs. 
Quincy. “The fact that the act of the State is a constitutional 
provision instead of a mere legislative act does not affect. the 
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case;” quoting R. R. Co. vs. MeClure, 10 Wall, 515. “It is ap- 
parent, therefore, that whatever per centage of taxation may be 
required to meet the maturing obligations in interest or princi- 
pal of antecedent contract-creditors, must, in any and all events, 
be levied.” 

It is quite impossible to derive from any other source a better, 
clearer, sounder exposition of article 209 of the Louisiana con- 
stitution of 1879. 

Now, it is equally clear that had the contract-creditors of 
Shreveport been eitizens of a large State ike Pennsylvania or 
Texas, they might beyond a peradventure 
their contract in the federal circuit court o 
personarum; but had they annexed to their petition the allega- 
tions as to the unconstitutionality of the article 209 of the Lout- 
slana constitution in order to obtain a mandamus, the plain 
judicial duty would have been to deny all relief on t 
their prayer for relief In view of the decisions of the bhigelae Si 


t 


court of the State on the articles of its constitution, to entertain 
such a prayer would be a reversal of the laws governing this 
court. “Since the ordinary administration of the law Is carried 
On by the State courts, it necessarily hap ns that by the course 
of their decisions eertain rules are established which become 
rules of property and action In the State and have all the effect 
of law, and which it would be wrong to disturb. This is espe- 
cially true with regard to the law of real estate and the construe- 
tion of State constitutions and statutes. Such f stablished rule Ss are 
always regarded by the federal courts, no less than by the State 


courts themselves, as authoritative declarations of what the 
law is.” 


ave chosen to sue on 
f 


Louisiana ratione 


} 
i 


nis part ol 


Burgess vs. Seligman, 107, U.S. 33: Nothing otherwise has 
been provided by the Constitution, treaties or statutes of the 
United States (R. S. U. S. 721, 914.) 

The decision in Moore’s case was rendered in May, 1880, and 
in the instant case in February, 1883. 

This view is conclusive. The alleged ingredient or element or 
constitutive portion of the suit here under consideration on W hich 
Federal jurisdiction is based has nothing whatever to do with 
the contract sued upon. It is equivalent to a false allega- 
tion of citizenship LO o1ve jurisdiction. The question of 
remedy by execution can only “arise” after final judgment, and 
this is here the pivot on which the case turns. The ingredients 
of the suit are inconsistent and destructive. The demand is 
brought under State law and against State law at the same time. 
lt is even stronger. The plaintiffs ask for relief under the laws 
of the State and at the same time seek to annul one of its consti- 
tutional provisions. (See La Code of Practice, Articles 147 to 
161 inclusive.) The verdict and judgment are both silent as to 


article 208 of the Louisiana constitution. This fact demonstrates 
the entire irrelevancy of the constitutive ingredient of this part 


of the case. 
V. 
The verdict was ‘entirely silent on the subject of interest. 
“Where verdict of jury allows no interest. the court can allow 


none.” 
Cochrane vs. Murphy, 4, La An, 6, and cases cited; 5 Martin, N. 
bid, 263. ATI these cases 


S., 448; Ibid, 461; 7 Martin, N.S. 225; Ibid, 2638. 
ure actions ex cont 
Unless verdict displays the interest the co 


urt cannot go out ol 


“acti. 


the record LO discover Ib. 
Barker vs. McCrary, 66 Penn., 162. +t 
see “also Adams Us, Palmer. ov Penn : a4i. 

The jury were liquidating an unsettled open account, and no 
interest was due till the account was liquidated. 

Redfield vs. Iron Company, 110 U.5., 174. 
Vi. 

The argument on the fourth assignment of error, that on the 
face of the record, no judgment could be rendered for any sum of 
money aval st the defendants more logically belongs to the dis- 
cussion of the mandamus case No. 315, to which the court is 


respectfully referred. 
CHARLES W. HORNOR., 


' ' > oO 
Attorne y for Cle City oO} Shir veport, 


Wasninaton,. D. C., March 7, 1888. 


IN THE SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 33f 


ANDREW CURRIE, MAYOR, AND OTHERS, ) 
Plaintiffs in Error, No.3 SD 


is 


U.S. ex. rel. JACOBS & SMITH. 


s Brief for Plaintiffs in Error. 


This case is the necessary completion of that of city of Shreve- 
port, Plaintiffs in Krror, vs. Jacobs & Smith, No. 377. 
efiort, successful below, to coerce the payvinent yf the final judg- 
ment rendered against the city of Shreveport by Ineans OF a 
mandamus directed to the mayor and trustees commanding them 
to levy a tax to pay it. Forthe mandamus it was alleged: The 
original judgment was rendered on Mareh 17, 1883. IEexecution 
was Issued on it and returned unsatified; that the mayor and 
trustees of said city refuse to pay the judgment or to place it 
upon the budget or levy a tax forits payment. The prayer is for 
a peremptory mandamus to compel them to place said judgment 
upon the budget of 1885 and to levy a tax for said vear to pay it 
with interest and costs, &c. (Filed January 13, 1585, Record, 
p. Od, 4.) 

February 23, 1885, exception and motion to quash was filed, and 
overruled next day. (Record, p. 4, 5. 

February 25, 1855, motion was made recusing the Hon. A. Boar- 
man, “who did not sit in the trial of the suit No. 1, (No. 377), 
Jacobs & Smith vs. City of Shreveport, which was tried by Hon. 
A. Pardee, circuit judge of this court, for the reason that he, the 
said Judge A. Boarman, having been of counsel for one or the 
other party, Was recused: and therefore, as the present proceeding 
is merely auxillary to the original suit No. 1, the same reason 
and failing should apply now.” (Record, p. 5.) 

The motion to recuse was overruled eo die and answer filed, 
reserving benefit of excepting to the ruling of the court in over- 
ruling said exception or motion, and further reserving the motion 
to recuse, defendants allege that the judgment is a nullity for 
want of jurisdiction, for the reason it was a suit between citizens 
of the same State and no question was involved in which there 
was a Violation of the Constitution or laws of the United States. 


ad 


1D 
That the obligation evidenced by said judgment cannot be 
enforced .by levy of taxation, as in the ordinance enacting and 
incurring said indebtedness, no provision was made to pay the 
principal and interest of same, and the said ordinance was there- 
lore violative of a prohibitory law of the State as embraced In 
Revised Statutes, sections 2448 and 2786 
And, further, that a special fund was set apart in said ordi- 
hance, to wit, the revenues arising irom wharfige collection, 
Which was intended to be exclusive of any other method. 
further, that, under its organic law, the city-council meets once 
a year and adopts a budget upon which to levy taxes; that 1t has 
ady performed that duty at the usual time; that no taxation 
ve levied to pay anything until the claim has been placed on 
budget, and that | its duty as pointed out by 
law It cannot now be forced LO make any udditional budget or 
Tr v\ of tuxation. 


having performer 


That under the State constitution defendant is limited in its 
power of taxation to ten mills on the dollar, which limit has 
been reached: and therefore, for the reasons set forth, defendant 
cannot be forced to levy i tauxX as prayed for (Record, p. 6.) 

The record exhibits explicitly no demurrer, plea, or joinder in 


issue, 


March 7, 1885, judgment and decree that a peremptory man- 
damus issue to the respond hts, mayor, and trustees to amend 
thr ir budget and include therein the judgment of relators. and 
hey are ordered and commanded, “at their next meeting for 


evving taxes for the current year 1885, to levy a special tax of 
hot more than three-quarters of one per cent. on each one hun- 
dred dollars of taxable property in the city of Shreveport, but of 
sufficient amount to fully pay relators’ Judgment, Interest, and 


costs.” WC, Rs cord, }). 4.) 
from this ludgment a writ of error was allowed to operate as 


a supersedeas. (Record, p. 11, April 25, 1580.) 
Assignment of Errors. 
First. The court erred in assuming and exercising jurisdiction, 
Second. The court erred in refusing to quash. 
Third. And in overruling the motion for recusation. 


Fourth. No right to the mandamus to enforce the Judgment 
existed, because in the ordimuance enacting and incurring sald 
indebtedness no provision was made to pay principal and inter- 


. - ' ¥ : , 
est Or S:lne hy (evyu Ol faration. 
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their judgment. 


ween 
ae 
—s 
—) 
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relators have mistaken their remedy to enforce 
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Argument. 
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On the first assignment of error “the court erred in assuming 
and exercising jurisdiction.” The brief in No. 377, City of 
Shreveport vs. Jacobs & Smith, is full, and dispenses from any 
further discussion of this particular questi n. The decision in 
that case upon this point will be conclusive in this. 


IT. 


The second assignment of error—the court erred in re fusing to 
quash—raises the question, Are mandamus proceedings in the 
name of the United States to be carried on in the national courts 
according to the mode and form of the varying laws of procedure 
of forty-six States, or are they to be made uniform throughout 
the Union? Is “the alternative writ” abolished by act of Con- 
press, or has the whole subject of mandamus been left to State 
legislation as to law and fact? 


ITT. 


The third assignment of error reads, “and in overruling the 
motion for recusation.” The nature of this motion is simply 
dilatory, and not to prevent or defeat. Its assignment of error 
is therefore strictly in order. “To deny any of these dilatories 
where of right the court ought to grant them, is error.” 

S Coke, 117, Beecher’s case. 
Dimes vs. Grand Canal Co., 3 H. L. C., 795 (1852). 


We start, then, with the fact that the district judge did not sit 
in the trial On the merits, because, “hay Ing been of counsel for 
one or the other party,” he was recused. And as this mandamus 
proceeding is merely an auxiliary to the original suit, “the same 
reason and failing” (? probably failure to sit) “should apply 
now, and the aforesaid Judge A. Boarman should recuse him- 
self.” (Record, page 5.) 

The defence to the motion is not a denial of the fact that the 
district judge had been of counsel for one or the other party, but 
rather by confession and avoidance. “If, in fact, 1 was once at- 
torney for one or the other party, and had been regularly and 
properly recused on the trial of the merits, and the circuit judge 
in pursuance thereof had been brought in and had tried the 
case, still [am now merely called on to execute that judgment; 
and, therefore, the reason for my former recusation no longer 
applies.” 

This may be food law. and probably is, in many CuSeS, for 
Lonque’s Louisiana Digest, p. 607, virbo Recusation, par. i, Says. 
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’ 


In Error to the Circuit Court 


Western District of 


Brief of Defendants, in Err 


Supreme Court of the United States 


OCTOBER TERM. 1888 
iw'o. 106. 


THE CITY OF SHREVEPORT, PLAINTIFF IN ERROR. 


BENJAMIN JACOBS AND JOSEPH B. SMITH. 


In Error to the Circuit Court of the United States for the 
Western District of Louisiana, 


Brief of Defendants, in Error 


On May 3, 1871, Jacobs & Smith entered into 
a written contract with the City of Shreveport, by 
which they agreed to grade and macadamize a certain 
street in said city at a specified price per cubic yard. 


One-third of the cost was to be borne by the own- 


[# ] 
ers of lots abutting on said street, and the balance 
by the city. To secure the contractors, and to pro 
vide a fund out of which they should be paid, the 
City of Shreveport pledged to said contractors all 
of the wharfage dues to be collected by it from 
steamboats for the use of the city wharf. 

The abutting owners paid their one-third, un- 
der the terms of the contract, and for several years 
the wharfage dues were collected and paid over by 
the City to the contractors, From and after Dec. 
20th, 1878, the owners of steamboats refused any 
longer to pay wharfage, on the ground that=no suf- 
ficient wharf or éther facilities were aftorded them. 
The City officials, adopting the theory that the funds 
arising from the collection of wharfage would go to 
the contractors Smith & Jacobs, and for several 
years at least would not benefit the City, declined 
to repair or make a wharf, and refused and _neg- 
lected to take any steps to compel the payment of 
wharf dues by the boats. 

After waiting seven years without receiving one 
cent on the balance due them by the City under the 
contract, and without being able to arrive at any 
settlement or adjustment of same, this sult was 
brought. 

The amount of the balance due plaintiffs under 


[3 | 

the contract of the City was $47,466.51, but the 
verdict of the jury and the judgment of the court 
was only for $13,249.30. This last sum being the 
amount of wharfage dues which were proven on the 
trial to have accrued between Dee. 20, 13878, and 
the date of the suit, but which the City had _ failed 
and refused to collect. 

No bill of exception was taken in the lower 
court to the ruling of the Court upon any point, nor 
to the charge to the jury, and no motion for a new 
trial was filed. This writ of error was sued out and 
citation made just two years, lacking one day, after 
the verdict and judgment, and then only after man- 
damus proceedings had been instituted by plaintiffs 
to enforce the levy of a tax to pay the judgment. 

It would be an easy task to show the utter fal- 
lacy of the position taken by the City in defense of 
the suit on the merits, but as it is clear that, as the 
case is presented before this Court, no such question 
can be gone into, we will not attempt it. 

We will add, however, on this point, that there 
is nothing whatsoever in the contract between 
Jacobs & Smith and the City, to justify the allega- 
tion that the contractors bound themselves to look 


alone to the wharfage dues for payment for their 


work done under the contract. On the contrary 


L 4] 

the contract itself contains this express provision : 
“Further, it is agreed and understood that the true 
intent and meaning of the above promises on the 
part of the City, is that said City in good faith guar- 
antees and warrants the payment of the whole and 
entire sum due to said contractors for all the work 
done in accordance with this agreement.” See 
Transcript record, page 13. 

The wharfage dues were simply pledged and 
indicated as one of the means of payment, and it 
was doubtless in the contemplation of both parties 
to the contract, at the time, that they would prove 
sufficient, in fear years to pay off the whole debt, 
but the City was not thereby absolved from its in- 
debtedness under its contract, nor from its general 
obligation to provide for its payment by taxation or 
otherwise. 

To illustrate, let us take the facts as they now 
exist. Shortly after this case was decided in the 
Circuit Court, the City made a test case and brought 
suit in the State Court to enforce its claims for 
wharfage against a steamboat line for wharfage 
dues of one year. This case, Shreveport vs. Coast 
Line, 37th La. Annual Reports, 562, was decided in 
May, 1885, by the Supreme Court of the State. It 


was there held that the City of Shreveport had no 


on 
— 


wharf, or wharfage facilities, and had no legal right 
to charge for same. Under the theory adopted by 
its counsel the City now stands forever released 
from its obligations to pay Jacobs & Smith for the 
work done by them in improving its streets. Such a 
prop sition doe not admit of argument. 

As above stated, this case 1s open for review in 
this Court only upon one point. and that is the 
question of jurisdiction, and we presume that this 1s 
the only point which will be urged here by counsel 
for the City. 

The juxisdictional question here involved is 
important and, we beleive, has never, in the shape 
here presented, been before this Court. 

The opinion of the Judge of the lower Court in 
overruling the plea to the jurisdiction is not found 
in the record, for the reason that he had very re- 
cently decided identically the same question, and in 
so doing had filed a lengthy and exhaustive written 
opinion. In sustaining his jurisdiction here he con- 
tented himself with referring to his opinion in 
that case, Sawyer vs. Concordia parish, 12 Federal 
Reports, 7 54, adopting it as his opinionin this. As 
the opinion of the District Judge in that case 1s 
an able and elaborate one, and fully presents and 


covers all that we could possibly urge in this, we 


[ 6 ] 
desire,by reference,to incorporate it as a part of this 


brief. We refer to it, not as authority, but as an 


able, clear and exhaustive argument in support of 


the Court’s jurisdiction in this case, and as such we 
we respectfully commend it to the attentive consid- 
eration of this Honorable Court. 

The remedy subsisting in a State when and 
where the contract is made, and is to be performed, 
is a part of its obligation; and any subsequent law 
of the State, which so affects that remedy as sub- 
stantially to impair and lessen the value of the con- 
tract is forbidden by the constitution of the United 
States, and, therefore, void. Edwards vs, Kenzy, 96 
U.S., 595; Van Hoffman vs. Quincy, 4 Wallace, 
535. 

The remedy enters into and forms a material 
part of the obligation of a contract, and a statute, or 
provision of a State constitution, which impairs the 
remedy, or lessens its efficiency, is prohibited by the 
constitution of the United States. Walker vs. 
Whitehead, 16 Wallace, 314; Louisiana vs. New 
Orleans, 102 U.S., 203; Nelson vs. St. Martins 
parish, 111 U. S., 716. 

To show the inconsistency as well as insinceri- 
ty of defences set up in behalfof the City, we refer 


the Court to this solemn allegation of their excep- 


—-~ ~~! 


ee 


rs 
~~ F. 
a 


tion and plea to the jurisdiction in this case, (Transé 
cript, page 6.) “That there is no law, ordinance, 
or constitutional provision in Louisiana which 
would impair the obligations of the alleged contract 
between plaintiffs and defendants, and no proba- 
bility of the courts of the State throwing any ob- 
stacle in the way of the execution of a judgment in 
their favor, if one should be obtained. On the con- 
trary, all the State courts, from the highest to the 
lowest, in‘ numerous decisions have held that the 
constitutional limitation of municipal taxation does 
not apply to contracts entered into prior to the adop- 
tion of the constitution of 1879, which this is ‘admit- 
ted to be.” 

And yet when this judgment was sought to be 
enforced, we find this defence specifically urged in 
the answer of the City to the mandamus proceeding: 
“Further answering respondent alleges that under 
the State constitution defendant is limited in tts pow- 
er of taxation to 10 mills on the dollar, which limit 


has been reached, and thereforc, for : the reasons set 


forth herein defendant cannot be forced to levy a tax 


as prayed for.’ See Transcript of record in suit 
No. 107 of the docket of this Court, page 6, entitled 
Andrew Currie, Mayor and others vs. The United 


States ex rel., Benjamin Jacobs and Jos. B. Smith. 


[8 J 

In other words, when seeking to oust the Cir- 
cuit Court of jurisdiction, they specifically admit 
that this contract was entered into prior to the 
adoption of the constitution of 1879, which limits 
municipal taxation to ten mills; that consequently 
such limitatien could not impair its obligations; 
that the City would not attempt so idle and vain a 
thing as to set up such constitutional limitation, to 
protect itfelf from the levy of a special tax to enforce 
the judgment, and finally that if it did set up any 
such defence, the State court would not allow it, 
but would itself enforce the Federal constitutional 
inhibition against the impairment of the obligation 
of a contract. But we find when this judgment is 
sought to be enforced by the levy of a _ tax, this 


same constitutional limitation of taxation is gravely 


pleaded even in the United States Circuit Court. 


Comment is useless. 
We respectfully submit that the judgment of 
the lower court should be affirmed. 
T. ALEXANDER, 
N. C. BLANCHARD, 
Attorneys for Defendant in Error. 
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ANDREW CURRIE, MAYOR, ET AL. PLAINTIFFS 
IN ERROR, 


VS, 


THE UNITED STATES, EX. REL, BENJAMIN JACOBS 
AND JOSEPH B. SMITH, 


In Error to the Circuit Court of the United States for the 


Western District of Louisiana, 


Brief of Defendants. 


Instead of issuing an alternative writ of 
mandamus, it is equally proper for the Court 
to grant a rule to show cause. High’s Extra- 
ordinary Legal Remedies, section 503. 


This is frequently done in the United States 


II. 


ILI. 
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Courts. Commissioners of Knox Co. vs. Aspin- 
wall, 24 Howard, 376; United States vs New 
Orleans, 8 Otto, (98 U.S.) 381. 

It is also proper under the practice of the 
Louisiana Courts, Savage vs Holmes, 15 La, 
Annual, 334; Morris vs Womble, sheriff, 30 
La. Annual, 1312. 

[In a mandamus proceeding to enforce col- 
lection of a judgment against a municipal cor- 
poration, the judgment itself cannot be im- 
peached collaterally. The respondents are con- 
cluded by the judgment at law. They can not 
vo behind it to raise any question touching the 
sufficiency of either of the causes of action upon 
which it was rendered. Supervisors vs the 
United Sates, 4 Wallaec, 435; Mayor vs Lord, 
9 Wallace, 409; United States vs New Orleans, 
8 Otto, (98 U.S.) 381; Nelson vs. St. Martins 
parish, 111 U.§, 716. High on Extraordinary 
Legal Remedies, section 396. 

When at the time a debt was contracted 
there existed no limitation on the rate of taxa- 
tion by a municipal corporation, any subse- 
quent legislative repeal or modification of the 
taxing power, so as to deprive the holder of the 


contract of all adequate and efficacious remedy,is 


[ 3] 
within the inhibition of the constitu‘ion. Van 
Hoffman vs City, of Quinev, 4 Wallace, 535; 
Wolff vs New Orleans, 103 U. S.. 358: Ralls 
Co. vs United States. 105 U. S.: 733: Nelson vs 


St. Martin’s parish, 111 U. S., 716. 


Th*s is a mandamus proceeding to enforce col- 
lection of a judgment rendered by the United States 
Circuit Couré against the City of Shreveport, in fa- 
vor of Benjam'n Jacobs and Joseph b. Smith. The 
judgment had been rendered nearly two years pre- 
vious to the institution of the mandamus _ procec1- 
ings, nothing had been paid on it, execution had 
been issued and returned nulla bona, and the City 
Council had refuseu to levy any tax for its payment. 

The proceed'ngs were all formal and regular 
and none of the object'ons raised by counsel for the 
City are worthy of discussion. In fact the motion 
was brought be‘ore this Covrt simply as a make. 
shift, 19 gain t me to bring up on weit of error the 
original judgment, with a view to its reversal. The 
two were filed together, that being given the number 

just preceding this. 


Objection in the shape of a motion to quash 


[ 4] 
the writ, was made that no alternative writ of man- 
damus was issued. 

The practice followed by counsel for the apph- 
cants for the writ was the usual one, of a rule to 
show cause why a peremptory mandamus should not 
issue. This has been held to be the correct practice 
in both the State and Fedéral Courts. Commissioners 
of Knox Co. vs Aspinwall, 24 Howard, 376; United 
States vs New Orleans, 8 Otto (98 U.S.) 381. 
Savage vs. Holmes, 15 La. Annual Reports, 334; 
Morris vs Womble, Sheriff, 30 La. Annual Reports 
1312. See also High’s Extraodinary Legal Reme- 
dies, sec. 503. 

It is too well settled to admit of discussion, 
that ina mandamus proceeding respondents are 
concluded by the judgment at law, and cannot 


raise any question touching the correctness of the 


judgment sought to be enforced, or the sufficiency of 


the cause of action upon which it is based. Super- 
visors vs United States, 4 Wallace, 435; Mayor vs 
Lord, 9 Wallace, 409; United States vs New Or. 
leans, 98 U. S., 381; Nelson vs St. Martin’s parish 
111 U.8., 716; High on Mandamus, sec. 396. 

All other obejctions raised by respondents in 
their answers are covered and concluded by the origi- 


nal judgment. As said by this Court in United 


ee, eet —— 
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States vs New Orleans, 98 U. S., 381. “The in- 
debtedness of a city is conclusively established by a 
judgment recorded against it in a court of compe- 
tent jurisdiction; and in enforcing payment, the 
plaintiff is not restricted to any pardcalar property 
or revenues, or subject to any conditions, unless the 
judgment so provides.” 

As to the limitation upon taxation, imposed 
by the State constitution, which is pleaded in the 
answer, it suffices tosay that the contract and in- 
debtedness upon which the judgment is based, was 
made long anterior to the adoption of the State con- 


stitution of 1879. 


[It has long been settled that as long asa 
City extsts, all State laws, whether in the form of a 
statute or constitutional provision, which withdraws 
or restricts her taxing powers so as to impair the 
obligations of her contracts, are absolutely void. 
Van Hoffman vs City of Quincy, 4 Wallace, 535; 
Wolff vs New Orleans, 103 U. S., 358; Ralls Co. 
vs United States, 105 U. S., 733; Nelson vs St. 
Martin’s parish; 111 U.S., 716. 

The judgment of the lower Court is correct, 
and we respectfully submit, should be affirmed. 

T. ALEXANDER, 
N. C. BLANCHARD. 
Attorneys for Defendants in Error. 


PO Pn te 


TRANSCRIPT OF RECORD, 


SUPREME COURT OF THE UNITED STATES. 


OCTOBER TENRM, 1==s. 


NATHAN ROSENWASSER AND JENNIE A. SPIETH, 
L\PPELLANTS, 


MOHN BERRY 


‘+ " he Bae. ; | ; we 7; a. OF 1 | ~ ic fF 
APPEAL FROM THE CIRCUIT COURT OF TH | LLEUD SLATES FOR 


FILED OCTOBER 14, 1555. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, I==s., 


No. 122, 


NATHAN ROSENWASSER AND JENNIE A. SPIETH, 


APPELLANTS, 


JOHN BERRY 


APPEAL FROM THE CIRCULT COURT 
THE DISTRICT OF 


Jupp & DETWEILER, PRINTERS, WASHING 


I] INDEX. 


Original. Print 

De; sition of Charles A. segemun ITS 75 
Edward E. Swett 122 79 

George L. Hill 129 $2 

Charles C. Morgan 122 SO 

Evidence for complainants in rebuttal ISS 119 


Deposition of Herman Paepk« ISS Ii9 


Hlerman Sellheim Ios 126 
Charles Froebel 200 120 
Exhibit Froebs Extract { G 02 121 


Dey osition of Nathan Rosenv st 2098 134 


i+ 
Evidence for respondent in sur-rebuttal SO 1S7 
Deposition of William Morar 250 157 
Caleb |]. Emery 207 19 
fr _ Ss ry SO2 | } 
Complainants’ exhibits 12 7 
Complainants’ Exhibit K \ffidavit of | \ 312 07 
(Jl ! j ‘“ Sl 4f. I 
lrar ‘ 2 

IK bP} ; -12 
Respondent’s exhibits ° 226 1s 
Respondent’s Exhibit 14a—Extract from * Geiger’s Pharmaci 325 215 

j7- | le Wi ] ] ni TS | } t 


Agreement as to exhibits 352 233 
Final decree -e9 a 
< - a he a 
A pre al .54 ie 
ee ate », ~> 4 
> : svat ; 
Bond 258 mn > 
Authentication 6] 226 
Opinion 02 ~ 30 
Citation 307 235 


Proof of service of citation »68 >28 


NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 1 


l Circuit Court of the United States, Maine District, First 
Circuit. 


At a term of the circuit court of the United States for the first cir- 
cult, begun and held at Portland, within and for the district of 
Maine, on Monday, the twenty-third day of September, in the year 
of our Lord one thousand eight hundred and eighty-four, before 
Honorable Le Baron B. Colt, circuit judge. 


NATHAN RoSENWASSER ef al. 
. >No. 311. 
JOHN BERRY. } 


On the 23d day of February, A. D. eighteen hundred and eighty- 
three, William Henry Clifford. Ksq., solicitor, tiled the following bill 
of complaint: . 


To the honorable justices of the circuit court of the United States 
within and for the circuit of Maine and district of Maine: 

Your orators, Nathan Rosenwasser and Jennie A. Spieth, say they 
are both citizens of the city of Cleveland, in the county of ( ‘uyahoga 
and State of Ohio, and that the said respondent, John Berry, is a 
citizen of the city of Biddeford, in the State of Maine. 

And thereupon your orators complain and say that heretofore 

ana betore the eighteenth day of April, LSS2. the said Nathan 
9 Rosen wasser was the true, original, and first inventor and 

discoverer of a certain new and useful invention, to wit, of a 
percolator—an improved machine and apparatus for percolating and 
filtering liquids and substances—and that said invention was not 
known or used by others before said Rosenwasser’s invention and 
discovery thereof, and was not at the time of the application for let- 
ters patent theretor in public use or on sale with the consent or al- 
lowance of the said Nathan Rosenwasser, as the inventor and dis- 
coverer thereof, colitrary to the provisions of the statutes of the 
United States in such case made and provided. 

That said Nathan Rosenwasser, being such inventor, made appli- 
cation, in writing, to the Commissioner of Patents of the United States 
for the granting of letters patent for said invention, and accompanied 
the same with a written description of the said invention and dis- 
covery and the manner and process of making and using the same 
in such full, clear, and exact terms as to enable any person skilled 
in the art or science to which the said invention and discovery ap- 
pertains or with which it is most nearly connected to make and 
use the same, and with a specification of the parts and improve- 
ments and combination which he claimed as his invention, and 
with drawings (a model not having been required by the Commis- 
sioner of Patents) and written references explaining the principle 
and mode in which he contemplated the application of the prin- 
ciple, by which it might be distinguished from other inventions ; 
and he did particularly point out and distinctly claim the part, im- 
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| Cireuit Court of the United States. Maine Dist 
Cireult 


Ata term of the circuit court of the United States for the first cir- 
cult, begun and held at Portland, within and for the district of 
Maine, on Monday, the twenty-third day of September, in the year 
of our Lord one thousand eight hundred and eighty-four, before 
Honorable Le Baron B. Colt, cireuit judge. vio 


a 


NATHAN ROSENW ASSER ef al. 
: ~No. 31] 
JOHN BERRY 


\ jundred and eighty- 
three, William Henry Clifford, lsq., solicitor, tiled the following bill 


l‘o the honorable justices of the eircuit court of the United States 


within and for Lune Circull ol Mains and district Ol] Maine 
Your orators, Nathan Rosenwasser and Jennie A. Spieth, say they 


are both citizens of the city ot ¢ f veland., in the county of | uyahoga 
and State ol VUhilo, and Liat the sald respond nt, John Berry, 1s il 


eitizen of the city of Biddeford, in the State of Maine 


And thi reuporl youl orators complain ana Say th if heretofore 
and betore the « iolite enth day of April, LSS2, the said Nathan 

2 Rtosenwasser was the true, original, and first inventor and 
discoverer of a certain new and useful invention, to wit, of a 


percolator—an improved machine and apparatus for percolating and 
filtering liquids and substances—and that said invention was not 
i 
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dis OVery thereof, cht) Was hot al tha Litne of the application ror let- 
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ters patent thereior 1n pubile use or on sale with the consent or al- 
lo vance of the sa | Nathan Lost nwasser, as the Inventor and clis- 
coverer thereof, contrary to the provisions of the statutes of the 
| ! ] j } 
Lnited States such case mniade and provided 

ti it said Nathan Los rWiaisser, VEY such miventor made appli- 
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cation. 1n writing, to the Cotnmissioner ol Patents of the United States 
lor the granting of letters patenttors iid Invention, and accompanied 
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2 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 

provement, and combination which he claimed as his invention 
and discovery, which said description was signed by the said 
Nathan Rosenwasser and attested by two witnesses and filed in 
the Patent Office; that the said Nathan Rosenwasser made oath 
that he verily believed that he was then the original and first 
inventor and discoverer of the invention and discovery for which 
he then solicited a patent, and that he did not know or believe 
that the same was ever before known or used; and, also. 


“> . . ’ . ’ ‘ 4 . ’ 

Oo that he then was a eitizen of the United States: and thi 
said Nathan Rosenwasser, at the same time, paid into th 

rh.. ee fa © . ‘ ’  “- . ” ap . — —_ 

lreasury of the United States the sum of thirty dollars. and r 
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ceived a receipt therefor, and then and there also duiy complied in 
all other respects with all the necess iry conditions and re quirements 
of the statutes of the United States in such case made and provided 
prior to the granting of the letters patent hereinafter mentioned. 
On the eighteenth day of April, LSSZ, letters part nt of the United 
States, bearing date on that date and day, were issued to the sal 
Nathan hosenwasser according to law. whereby there was cranted 
to him, his executors, administrators, or ASSIgNS, for the term of 
seventeen years from the eighteenth day of April, 1852, the full and 
exclusive right and liberty of making, constructing, using. and 
vending to others to be used the invention and discov: ry aforesaid. 
a description whereof Was clven lh the words of the said Nathan 
Rosenwasser 1n the said schedule annexed to the said letters 
and was made a part of the same; and the said letters paten 
issued in the name of the United States of America, and were sealed 
with the seal of the Patent Office of the United States, and were 
signed by the Secret iry of the Interior, and were counts rsigned by 
the Commissioner of Patents. and were numbere 1 P5650. and were 
issued and delivered to the said Nathan Rosenwasser; that there- 
upon, after the issuing of the said letters patent as aforesaid, the 
said Nathan Rosenwasser put the said invention into use by making, 
using, and vending the same to others and licensing large numbers 
of such machines. And your orators pray that said letters patent 
and the schedule annexed thereto as aforesaid may he deemed and 
tuken as part of their bill, and to the originals of which, or a duly 
authenticated copy thereof, now in your orators’ possession and 
idy to be produced, they crave leave to refer. 

Aud your orators further show that since the granting of said 
letters patent, lo wit, on the sixth day Oo] May, ISSY. said Nathan 
hosenwasser, by a paper in writing, under seal, duly sold, 

4 assigned, and transferred to said Jennie A. Spieth the und1- 
vided one-fourth part of the whole right and title and interest 

in and to the said invention and in and to the letters patent there- 
for; the said undivided one-fourth part to be held and enjoyed by 
the said Jennie A. Spieth, for her own use and behoof and for the 
use and behoof of her legal representatives, to the full end of the 
term for which said letters patent were or may be granted (thus 
including extension), as fully and entirely as the same would have 
been held and enjoyed by said Nathan Rosenwasser had said assign- 
ment and sale not been made; and on the twenty-second day of 
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June. 
Your orators further saith that in like manner. 
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seal,on or about said twenty-second day of June, 1 


and transferred to Hermann D. Zucker and his 
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1882, said assignment was duly recorded in 


BERRY. 


In writing. unde 
SS2. sold. assigned, 


assigns an undivided 


one-fourth interest in safd letters patent and of all rights under the 
same, and said assignment was recorded in the Patent Office at 
Washington on or about the twenty-second day of June, 1882; and 
thereafter, on the twenty-fourth day of September, 1882, by a paper 
in writing, under seal, the said Hermann D. Zucker did sell, assign 
transfer, and set over unto the said Jennie A. Spieth all the nght, 
title, and interest whatsoever which he had in said invention and 
letters patent, to be held and enjoyed _ said Jennie A. Spieth 
or her own use and behoof and for the use and behoof of her legal 
representative to the full end of the term for which said letters 
patent al r may be granted (thus including extension), as fully 
nd ent s the same would have been held and enjoyed by said 
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open end, which serves the double purpose of a dis 
and as ahh Opening through which the percoiator 1s charged with 
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9 with a vessel, an adjustable tube, said percolator having a 
arge filling and discharge orifice at its lower end and a re- 
stricted opening at its uppe®r ¢ nd, with which connects the lower end 
of the adjustable tube or pips 

Third. Whether said defendant has at any time—if so, where and 
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|. That he has been informed and admits it to be true that upon 
application D\ the omplainant R SCIIWUSSE! i@Lters paten of the 
United states Were granted and issued LO the sald Nathan Rosen- 
wasser on the « ightes nth day O} April, A 1) ISSZ, for an allecwed 


Improvement in pereolators: and this defendant says he does not 
know and is not mtiormed, save OV fi sald Db Ol complaint, ' 
whether or not said Nathan Rosenwasser did properly mak: appli ; 
cation for sald patent, and did ¢ ympiv with all the re }ulrements Ol ‘i 
law, and did have said patent issued to him in due form of law. and — 
leaves the complain: ts to make such proof thereof as they shall be 
advised is materia! 

2. And this defendant. further answering. s that he does not 
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the method of making and usine the said alleged patented inven- 
tion in such full. ciear, a UG CN ie Le rh} is | Clava Ally PICrso 
skilled in the art or science to which it appertains to make and use 
the same. 
5. And this 7 if ndant. furthe r SWering’, aen s that thr said 
Invention SO patented to the said Nat! i! hosenwusser 1s of Tred 
or any utility and value, or that the same has been introduced into 
public use, or that the public renera 1} or IVD tion thereof | 
acquiesced in and acknowledged the complainants’ exclusive rig! 
to the same or any portion thereof 
6. And this defendant, further answering, says that he is informed 
and believes, and therefore alleges it to be true, that the said in- 
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letters patent mentioned in the bill of eco }plain aforesald was pat- 


ented on the twenty-second day of February, A. D. 1870, by letters 
patent of the United States granted and issued to on Samuel Wool- 
ston, who resided at Vincentown. in the State of New Jersey, and 
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sylvania, and prior to the supposed invention and discovery thereof 
by the said Nathan Rosen wuasser, and also pradt ed Ol) the iour- 
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tion was known to the defendant and to William Thum, late of 


Grand Rapids, in the State of Michigan, deceased, and to Hugo 
Thum, of said Grand Rapids; to ,editor of the Dutch 
Amer-Kaniske Apotheker Zeitung of New York,in the State of New 
York, as early as A. D. 1877, and prior tothe time when it is alleged 
in the bill of complaint the same was invented and discovered by 
Nathan Rosenwasser. And the defendant alleges that the same 
was known to other persons as the Real’sche Presse for more than 
five years prior to the alleged invention by said Rosenwasser, and 
the names of such other persons this defendant alleges he can ob- 
tain, and asks leave to introduce the same as an amendment to this 
answer when more particularly and exactly ascertained. 

10. And this defendant, further answering, says that he is informed 
and believes it to be true and so alleges that the said invention and 
discovery and substantially the same principle and combination 
patented in and by the letters patent mentioned in the bill of com- 


plaint aforesaid was in public and common use in the United States, 


at Portland, in the State of Maine, by Hampton E. Hill, now 
16 of Saco, in said State, as early as A. D. 1869, and by William 

Thum, of Grand Rapids, in the State of Michigan, deceased, 
in A. D. 1867, and by numerous other persons whose names this de- 
fendant, on information and belief, alleges he can obtain, and will 
ask leave to introduce the same as an amendment: and he alleges 
that such use was more than two years prior to the date of the alleged 
application of said Nathan Rosenwasser, patentee, for a patent there- 
under. 

11. And this defendant, further answering, upon information and 
belief alleges that said letters patent of the United States granted to 
said Nathan Roseuwasser are void for want of invention in the de- 
vice and combination therein described and claimed. 

12. And this defendant, further answering, says that he is the first 
and original inventor of the improvement on percolators claimed in 
letters patent of the United States numbered 266,081, dated October 
17, 1882, granted to him, the said John Berry, and is now the sole 
owner of the same and of the rights secured and granted by said 
letters patent, and he avers that he has not manufactured, used, or 
sold any percolators except such as are described in his said letters 
patent, and he alleges that he has not infringed and still does not 
infringe upon the rights and privileges supposed in said bill to be 
secured to the complainants by said letters patent granted to said 
Rosen wasser. 

13. And this defendant denies that the device and combination 
patented to said Rosenwasser is of any value or capable of practical 


use, or that there is anything in said device and combination fit for 


use which is patentable, and he alleges, upon information and belief, 
that the complainants have abandoned the manufacture, sale, and 
use of percolators constructed as described in said Rosenwasser’s let- 
ters patent as impractical, useless, and worthless. 

14. And this defendant denies that he has ever without lawful 


right contrived to injure said complainants or to defraud them of 
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any profits, benefits, and advantages accruing to them by virtue of 
said Rosenwasser’s letters patent aforesaid. 
17 Wherefore this defendant prays this honorable court that 
the prayer of said bill may be denied, and avers that the 
allegations thereof are not true. 
And this defendant, in answer to the several interrogatories pro- 
pounded in complainant’s bill, says : 
[n answer to Int. 1. That said Rosenwasser was not the first and 
original inventor as hereinbefore set forth by the defendant. 


To Int. 2. The defendant answers, No. 
l‘o Int. 3. The defendant answers, No. 
To Int. 4. The defendant has used and sold stop-cocks for use In 


governing the quantity of menstruum admitted to the percolator. 

To Int. 5. The defendant says he has never made, sold, or used, 
or caused the same to be done, any percolators like the combination 
claimed by the complainants. 

To Int. 6. Defendant says he has made no profits therefrom. 

And this defendant saith that all of the matters and things herein 
above alleged he is ready and willing to maintain and prove as the 
honorable court shall direct, and humbly prays hence to be dis- 
missed with his reasonable costs and charges in this behalf most 
wrongfully sustained. 

JOHN BERRY. 

WILBUR F. LUNT, 


Solicitor (i d f ‘ounsel for Dy he ndant. 


UNITED STATES OF AMERICA, | 
° ‘ . e > SS 
District of Maine. } 


John Berry, of Biddeford, in said district, being duly sworn, does 
depose and say that he is the defendant named in the foregoing 
answer subseribed by him; that he has read the same and knows 

the contents thereof, and that the same is true of his own 
1S knowledge, except as to matters therein state? on information 

and belief, and as to those matters he verily believes it to be 
Lrue, 


JOHN BERRY. 


Subscribed and sworn to before me this fifth day of June, A. D. 
ISSS. 


C. KE. GOODWIN, 
Notary Public. 


And on the 21st day of November, A. D. 1883, said cause having 
been continued to September T. of that year, is filed and allowed 
the following amendment to answer: 

And now comes the said defendant and amends his answer in 
this case by inserting the following after the words Parish’s Phar- 
mnacy, 3d edition, page 135, published in 1867, in article or allega- 
tion 7 of his answer, to wit: “ Handbuch der Pharmacie, von Dr. 
Philipp Lorenz Geiger, printed and published at Stuttgart, Germany, 
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by Eberhard Frederich Wolters, in A. D. 1830, pages 157 to 161, in- 
clusive; also Handbuch der Chemie mit Riichsicht auf Pharmacie, 
von Dr. Justus Liebig, als neue Bearbeitung des ersten Bandes von 
Geigers Handbuch der Pharmacie, printed and published at Heidel- 
berg, Germany, 1843, by C. F. Winter, at Wein, Germany, by C. 
Gerald, on pages 157, 158, 159, and in figures 10 and 11, in plate 1, 
in back part of said book, which two said last-mentioned works, 
printed in the German language, the defendant offers to produce 
for the inspection of the plaintiffs, and also a translation of the parts 
referred to herein into the English language ;’’ also after the words 
U.S. Dispensatory, 1851, 9th edition, page 784, insert the words “ by 

Wood and Bache, published at Philadelphia by Lippincott, 
19 Grambo and Co.;” also after the words 15th edition, pages 

932, 933, insert the words “ by Wood and Bache, published 
at Philadelphia by J. B. Lippincott & Co., 1870.” 

Also by inserting in said answer, between articles 9 and 10, the 
following: 

“ And this defendant, further answering, says that he is informed 

and believes it to be true that substantially the same principle and 
combination has been for many years in open, notorious, and com- 
mon use in the United States and in Europe more than two vears 
prior to the time of the alleged invention and discovery by said 
Rosenwasser, and that said Rosenwasser was not the first and 
original inventor and discoverer of the said invention and discov- 
ery or of any material or substantial part of the thing, or of the 
principle and combination patented in and by the letters patent 
mentioned in said bill of complaint, but that substantially the same 
thing, principle, and combination was known to the defendant and 
to Adolph F. W. Neitsch, who resides at 156 Harrison avenue, in 
srooklyn, in the State of New York, Hampton E. Hill, of Saco, 
in the State of Maine, more than two years before said Rosen wasser 
applied for his said letters patent ; and this we will prove by the defend- 
ant,said Neitsch,said Hill, and George R. Ricker, Caleb J. Emery, Ed- 
ward E. Sweet, of Rumford, Me., and Frederick Bacon, of Bidde- 
ford, Maine, and Charles A. Seigmond, of Boston, Massachusetts, to 
whom the same principle and combination was also known as afore- 
said. 

And this defendant amends article 10 in his said answer by insert- 
ing after the figures 1869 the following: “ And by Adolph F. W. 
Neitsch, now residing at 156 Harrison avenue, Brooklyn, in theState 
of New York, at New York city, in said State, more than ten years 
prior to the present time, and by the defendant at Biddeford, in the 
State of Maine, as early as A. D. 1878, and he will prove this allegation 
by said Neitsch and by the defendant ; and that the same was so used 
by said defendant is known to Edward E. Sweet, of Kennebunk ; 

George R. Ricker, Caleb J. Emery, and Frederick Bacon, of Bid- 
20 deford, and Charles A. Seigmond, of Boston, by whom the 

defendant will prove such use, and the use of said device by 
Hampton E. Hill, as aforesaid, the defendant will prove by said 
Hill.” 


And the defendant further amends his answer by inserting be- 


“_ 


“> 
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tween articles 10 and 11 the following: “ That a combination and 
device for percolation, in form and principle substantially and 
essentially the same as claimed and described in said Rosenwasser’s 
letters patent, referred to In complainant's bill, has been known to 
the art of percolation and has been a part of the knowledge of such 
art for over ten years prior to the application of said Rosenwasser 
for his said letters patent; and this the defendant will prove by 
himself, bv said Neitseh, and said Hampto I Hill, and, as illus- 
trating the state of the art, will refer to th tters patent of the 
l'nited States hereinbefore mentioned, and to the printed works re- 
ferred to in article 7.” 


’ 
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Said cause is further continued to April term, A. D. 1884, when 
publication of testimony passes, as follows: 


6)*) 


aoe 


Evidence for Complainants, Taken Pursuant to the 67th Rule of 
the Oupre me Court of the United State 8, mn Equity, as Amende d, 
Before me, A. H. Davis, Examiner. 
PoRTLAND, Nov. 1, 1883. 
Present: William Henry Clifford, Esq., counsel for complainants; 
Wilbur F. Lunt, Esq., counsel for respondent. 

Counsel for the complainants here formally introduces letters 
patent of the United States No. 256,504, dated April 18, 1882, 
granted to Nathan Rosenwasser, of Cleveland, Ohio, on a percolator, 
the same marked “Complainants’ Exhibit A, A. H. D., Ex’r.” 


CoMPLAINANTS Exuipit A. A. H. D., Ex’r. 
UniTeD STATES PATENT OFFICE. 
NATHAN Rosenwasseér, of Cleveland, Ohio 


Pi rcolator. 
Specification forming part of Letters Patent No. 256,504, dated 
April 18,1882; application filed May 3,1881. (No model.) 


To all whom it may concern : | 
Be it known that I, Nathan Rosenwasser, of Cleveland, in the 
county of Cuyahoga and State of Ohio, have invented cértain new 
and useful improvements in percolators; and I do hereby declare 
the following to be a full, clear, and exact description of the inven- 
tion, such as will enable others skilled in the art to which it 

23 pertains to make and use it, reference being had to the ac- 
companying drawings which form part of this specification. 

My invention relates to percolating apparatus to be emploved for 
filtering purposes, or for making fluid extracts or decoctions, and it 
consists in a device constructed and adapted to operate substantially 
in the manner hereinafter specified. 

In the drawings figure 1 represents my device in longitudinal 
section, and Fig. 2 shows the application of said device when used 
as a filter or in making fluid extracts. 

A is the main body of my percolator. 

B is a constricted inlet. 

C is the enlarged open end, which serves the double purpose of a 
discharge or outlet and as an opening through which the percolator 
is charged with filtering substance when the device is to be used as 
a filter or with any drug from which an extract is to be made. 

D isa perforated plate. This plate may, if desired, be replaced 
by any porous diaphragm or interposing substance, such as filter 
paper, cloth, pumice, or the like. This is to prevent the drug from 
escaping from the percolator during its use, and it is to be secured 
in position by suitable means. 


-@- 
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I represents the drug from which an extract is to be made, or 
if the device is to be used us a filter, then lo represents charcoal, 
sand, or any suitable filtering material. 

| will describe my apparatus as employed in making fluid extracts. 
The container A is charged with any drug or substance, E, from 
which an extract is tobe made. The drug E is charged into the 
container A through the enlarged mouth C. Now, by the ordinary 
process and mechanism for making fluid extracts it has heretofore 
_— been the practice to charge the menstruum into the large mouth C, 
but this method made it impracticable to obtain any increased or 
variable pressure upon the menstruum unless a cap piece were fitted 
over the enlarged mouth C, and a tube or its equivalent 
24 attached and connected either to an elevated reservoir con- 
taining the menstruum or else som: spec al pressure appa- 
ratus connected with said tube. All this in practice is impractica- 
ble, but by the employment of my device and method it is a very 
easy maiter to charge the container A, and by applying the men- 
struum 1n exactly ill opposite mauner from that heretofore adopted, 
viz., to the end of the container A, opposite the charging mouth QC, 
to exert any desired pressure upon the menstruum. Fig. 2 of the 
drawings illustrates my method and mechanism, which consists, 
after the container A is charged in met usual manner through its 
enlarged mouth U. iis alre: ady: Spe ¢ ifie cd, ve rulng the percolator, 
ttaching a flexible or other tube, F, to _ constricted mouth B, 
ind applying the menstruum through said tube from an elev ated 
> oid reservoir G. When thus used the enlarged mouth C becomes the 
ultimate discharge, which has never be fore, to my knowledge, been 
true in any method heretofore known or practiced. By elevating 
the reservoir G more or less a greater or lighter pressure is exerted 
by the menstruum, and it is, therefore, driven through the drug 
more or less forcibly and rapidly. This pressure, as may readily be 
seen, can be nicely adjusted and varied at pleasure to suit the re- 
quirements of any case. 

A stop-cock, H, may be used to govern the quantity of the men- 
struum admit ed to the pe ‘reolator A. 

What I claim is— 

The combination, with a vessel, G, and adjustable tube F, of a 
percolator, A, having a large —— og! discharge orifice at its 
lower end and a restricted open! 5, at its upper end, with which 
connects the lower end of age deo rd or pipe I’, substan- 
tially as set forth. 

~- In testimony whereof I have signed my name to this specification 

in the presence of two subscribing witnesses 


NATHAN ROSENWASSER 
Witnesses: 


JNO. CROWELL, Jr 
ALBERT E. LYNCH. 
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; . . ' } " } . ? > 
Lat) Admission ga. {0 (Jr pre PSitep Ol f omplarnants Pate nt. 


lf is admitted that Nathan Ros hnwasser and J nnie A. Spieth are 
the owners of the complainants’ aforesaid patent 
W. F. LUNT, 


T fan ) } : 
( PJELTESECL [Oi Respondent. 


Direct examination by WILLIAM HENRY CLIFFORD, lsq., 


counsel for COMI p I: 


Int. 1. What is your name, age, residence, and occupation’ 

Ans. Nathan Rosenwasser; 29 vearsold; Cleveland, Olio; man- 
ufacturing and consulting chemist 

4 How long have vou been a manurmlcturing and consulting 
chemist ? 

Ans. | oraduated from the Philadelphia College of Pharmacy as 


such in March, 1877, and | have been engaged in charge of a 
wholesale manufacturing laboratory for four vears and a half: also 
at the New York hospital, in charge of the drug department, for a 
half year. 

o. State if you are a member of any society relating to pharmacy 


\ ] ¥ lant ’ e | . ¥ | ' . ’ " »* i | ’ " | +] ' 

and medicine. i SO, HoW iong las your Ineulvership been, and Wha 
} 
I 


. 7 ‘ 
part have you taken in tli proceedings of such society 7 
Ans. | ain a mem De r or three suen PUISLILULIONS ow I member Ol tne 
' ; , ~~ ne cn be ' . : . . at 
Ohio state | harmaceutiecal Association sinee its ore nization. avout 


three years ago, and nave peel chairman of the committer on 

papers al 

them. ainha mem ber ol! the ¢ he V¢ land Pharmaceutica Association 
have delivered a course of lectures on chemistry before the 

in a member of the Ameri- 
Cati Pharmaceutical! Association ior thir e or four Vears, and 

have read a paper of scientific interest that was published in their 


proceedings 


c 


] : al ] , nen | : : ] ; 2 f . : 

1d queries, and read severai original scientific papers before 
} 
l 


> Te rt : F } ; | ae j 
20 dqdruggists of Cleveland cLisO | 


* 


4. state 1f you are one of the complainants in this Cisse and the 
inventor named in the parte hit Upon which this suit Is founded. 

Ans. I am, to be | 

Oo. State if you are familiar with percolators and the processes used 
In connection with them in the druggists’ and apothecaries’ art ; 
how long you have been thus acquainted, and what degree of exam- 
ination and study you have given to this subject previous to the date 
of your lett rs patent. 

Ans. | am fam} lar with percolators and the proc sses of ercola- 
tion, and have been So for over thirte el) years prior LO the date of 
my letters patent. I believe that I have given the subject as much 
study and examination as any other man in the country. I have 
made at least 100,000 lbs. of medicinal extracts by the process of 
percolation. I have used the Proctor, the Squibb, the United States 
Pharmacopcea, and other processes Ol percolation. 


H ] } - 
th Dranches ol the question 
i 
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Please look at Complainants’ Exhibit A, office copy of your 
patent, and enumerate the principal elements or features of the 
invention, more particularly those involved in Fig. 1 of the draw- 
ings to the same. 

Ans. The invention consists In a combination of a reservoir (G, 
‘ig. 2) to hold liquid,and to be discharged into a container (A, Fig. 
2) having as its inlet for the liquid a constricted ti vere Fig. 2) and 


as its outlet a wide discharge opening (C, Fig. 2) for the liquid in its 
passage through said container. The reservoir is connected with 
the container by a tube (F, Fig. 2) attached — th constricted inlet at 


one end, and with the reservoir at the other, to permit the discharge 
of liquid from the reservoirG ‘reap waarmee \ to take place, to any 

adjustment of hydrostatic pressure made necessary 1n passing 
Zi intoandthrough thecontainer A. ‘The container A is somade 


as to be able to hold a solid permeable by a liquid, and which 


solid is to be introduced into said container from the wide discharge 
end C to any desired space which said permeable solid may occupy 
rom the constricted inlet B outward toward the mouth C. Against 
this solid, after it has been introduced into said container, is placed 
a diaphragt I, mad porous LO prevent the esca py of the solid while 
permitting liquids to pass; and this diaphragm is secured in place 
by sultabl means ugalhsi the drug or solid wien so introduced, as 
described, into said container. ~When said diphragm is removed 
the said permeable solid is to be discharged from the wide discharge 


: . 7 . ° | . . 
end . ha process ol working this combination consists In plac- 
Ing any sultabdie pamee solid to be extracted into s uid container 

7 ' —— 
A and pincing ; | holding sald diaphragm ith Its position ag rainst 


’ 


the dru cy. and Ps attaching to the constricted inle l B the tube I’, 
connecting the same with the reservoir G and allowing the liquid 
in the reservoir to flow downward through the tube F into the con- 
tainer A through its constricted inlet for liquid 6, and the liquid, 
after percolating through the perme: able solid, passes out through 
the open discharge end C into any receptacle lor its collection. 
When the solid is sufficiently extracted and the liquid is collected 
the solid can be separately withdrawn from the wide discharge ori- 
fice C by removing the diaphragm placed against it, which has pre- 
viously held it in place and resisted its expansion outward. 


7. Have you read and e a letters patent granted to John 
Berry, of Biddeford, Me., No. 266,031, on a percolator, and do you 
understand thi invention described therein | 

Ans. I have and | do 


8S. W il! you deseribe the « ssential parts of the device set out in 

that patent with mort particular reference to Fig. 2 of the draw- 
ings thereof? 

Ans. This invention consists 1n a reservoir for liquids and a con- 

tainer (A, Fig. 1) for permeable solids, connected by means 

98 of a constricted inlet and tube (M. C. N. The container A 

for solids is provided with a wide filling and discharge outlet 

for solids, and\is provided with a diaphragm intreduced into said 

container after filling the same with the permeable solid to any de- 

sired space, antl it is then by suitable means placed and held in 


122 
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place against the permeable solid. The process of working said 
combination consists in attaching to the reservoir the tube c at its 
upper end and the container A at its lower end. The container A, 
being attached to the tube by its constricted inlet for liquid n, is 
now allowed to have the liquid from the reservoir flow into it and 
percolate through the solid and finally be discharged from its wide 
filling and discharge orifice C through a funnel, B, into a suitable 
vessel, R, to receive it. Said solid, after it is extracted sufficiently, 
is removed by first removing the diaphragm placed against it and 
then allowing the solid to be discharged from the wide filling and 
discharge orifice C, the cap piece or funnel b having been first taken 
off. The manner in which the container A is filled is by introduc- 
ing a permeable solid through the wide filling end C toany desired 
height in the container A toward C from the opposite end of the 
container A. 
(Adjourned to 10 a. m., November 2.) 


» 


NOVEMBER 2, 1885. 

(Complainants here introduce office copies of letters patent No. 

266,081, October 17, 1882, to John Berry, of Biddeford, for a perco- 
lator, marked “ Complainants’ Exhibit E, A. H. D., Ex’r.”) 


9. Will you now compare the devices set out in Complainants’ 
Exhibits A and E and point out the similarities and differences, if 
any, in the mechanical structures thereof, as well asin the processes 

of using the same? 
29 Ans. I find in each of them an elevated reservoir for liquid, 

a tube for carrying the same into a container by means of a 
constricted inlet within said container, and also the aforesaid con- 
tainers each constructed with an enlarged filling and discharging 
outlet for solids as well as outlets for the liquid. I find in each of 
them a fixed upper diaphragm against which is packed a permeable 
solid, and also a lower diaphragm placed against the solid within 
said containers and held in place by mechanical device. There are 
no essential differences in the construction of either the reservoir, 
the tube, constricted inlet, or container. The process for using each 
of these devices consists in both in introducing liquid into the res- 
ervoirs; in both it flows through the tube into constricted inlets in 
the container; in both it permeates or percolates through the per- 
meable solid; in both the permeable solid is prevented from expand- 
ing by means of the diaphragms and the cylinder of the container ; 
in both the liquid finds its exit through the wide discharge end; 
through both, when the solid has been sufficiently permeated by the 
liquid, the diaphragms are removed from the containers out of the 
wide discharge and filling end for solids before the solid can be and 
is removed and cleaned out from the aforesaid containers. This 
constitutes the whole process of practically using each of these de- 
vices. 

10. Please look at device marked “ Complainants’ Exhibit F, A. 
H. D., Ex’r,” and state if this represents the percolator made accord- 
ing to the specifications of your letters patent, as far — it goes. 

Ans. It does substantially. 
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(Said Exhibit F is here introduced by complainants.) 

(Respondent objects to the introduction of Exhibit F as evidence 
tending to prove the construction of the device itself at the time of 
complainants’ application for letters patent, because it does not ap- 
pear that the identical device marked F was then in existence.) 


11. Will vou now look at device marked “ Complainants’ 
ol) exhibit G, A. H. D., Ex’r,” and state if that is a correct rep- 
resentation of the device described in letters patent No. 266,081, 
to John Berry? 
Ans. It is. 


(Said Exhibit G is here introduced by complainants.) 


12. Examine the two circulars marked “Complainants’ Exhibits 
H and I,” respectively, and state what they are and where you ob- 
tained them. 

Ans. Exhibit H is an advertisement of John Berry, of Biddeford, 
Maine, of a device on which he holds a patent, October 27, 1882, 
advertised for sale by himself in the Druggists’ Circular Advertising 
Pages January, 1883. I obtained it in Cleveland from the Drug- 
gists’ Circular, published 36 Beekman street, New Yorkcity. Exhibit 
| is an advertisement of John Berry, of Biddeford, Maine, of his per- 
colator, patented October 27, 1882, which advertisement was obtained 
by me from Strong, Cobb & Co., of Cleveland, Ohio, at their store, 
to whom it had been sent through the mails. I see from the office 
copy of the patent of Berry introduced into this case that the date 
above stated is a misprint for October 17, 1882. 


(Said Exhibits H and I are here introduced by complainants.) 


13. Please look at Complainants’ Exhibit F and state how long 
that has been in your possession and if itembraces all of the features 
and parts of the model or is itself the model that went to the draughts- 
man in the preparation of your application for filing in the Patent 
Office of the United States. 

Ans. The Exhibit F, with the exception of the rubber tubing, 
which is new, has been substantially the original model that went 
to the draughtsman in the preparation of my application for filing 
in the Patent Office of the United States. ‘The perforated plate at- 
tached is a copy of one substantially identical that was originally 
soldered to the concave side or interior of the cup-shaped diaghragm 
from which the original has been broken off. The wire that has 

been passed through the loops of the container for the solid 
ol is one similar to the original wire used for the same purpose, 

and which was made to pass through one of the perforations 
of the tin rod that was soldered to the aforesaid diaphragm for the 
purpose of more strongly assisting in the support of the diaphragm 
when held against the solid. The wire loops are shown in edge 
view in the original drawing. 
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Cross-examination by Witsur F. Lunt, Esq., counsel for re- 
spondent: 
X 14. Please examine Com plain: ints’ Exhibit A, Rosenwasser’s 
patent, the drawings therein, and point out the several parts of the 
device known to you to be novel. 


Ans. In the first place, consisting of all its parts, the whole com- 
bination of the elevated reservoir | ( r, Fig. 2) with the tube F, con- 
stricted inlet B, container A, the diaphragm (D, Fig. 1), and wide 


discharge outlet of said container (C, Figs. 1] a 2); secondly, of its 
parts, consisting in the container (A, Fig. 2) having a constricted 
inlet for liquids and a wide discharge outlet and filling inlet for 
solids and outlet for liquids after percolat in ¢ through the solid con- 
tained within the cont: si r (A, Fig. 2) and held in place by the dia- 
phragm (D, Fig. 1); also the novel part (D, Fig. 1), a diaphragm or 
plate to be placed against the solid within the container (A, Fig. 2) 
and held by suitable means. 


i? ~ , en ace »$ ees Le = oo themieneen aes aie em FO 
hespondent moves to Strike OUL LNIS iast answer as irr Sponsive. ) 


X | ). Is the use of an elevated reservoir. 1n COoOmbDINAtION WII 
exible tube and a chamber for containing 


9 


ated, novel * 
grok Some forms of such a combination may not be novel; others 
may. 

X 16. Please describe the form of such a combination known to 

you to be old and not novel 
32 Ans. I have no such positive knowles 
X 17. Please state what vou mean by the statement that 
you have no such positive knowledge. 

Ans. : have never seen such described old application either in 
public or private use. 

X 18. pa you read descriptions of such a combination or device 
for percolating, or seen cuts showing such device, in any works re- 
lating to the science of pharmacy z 

Ans. A device known as the “Squibb percolatol ” has been repre- 
sented with an elevated reservoir,a syphon tube for carrying liquids 
to a percolator, and for percolating through solids within the perco- 
lator or container. This is the only definitely described device that 
1 can recollect having seen. 

X 19. Referring to the drawings in Complainants’ Exhibit A, state 
whether the use of an « levated reservoir in combination with a tube 
and percolating chamber has been in use for many years for the 
purpose of obtaining hydraulic pressure upon the substance to be 
percolated. 

Ans. Prior to the discovery and invention of the Rosenwasser per- 
colator I have no knowledge of such use. 

X 20. Does the drawing in Rosetwasser’s letters patent show the 
use of more than one diap br agm for ho k ding rin place the permeable 
solid in the chambers of th l€ perc olator 

Ans. It does, substantially. 

X 21. In what part of the specifications and drawin 
are the diaphragms described and pointed out? 


iS, and how 


—_ 
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Ans. The upper diaphragm, against which the solid is packed into 
the percolator and which offers resistance to its further advance- 
ment, is not lettered but plainly seen in the drawing. It has one 
perforation or inlet for the liquid described in the specification at 


the mouth of the constricted inlet B. The second diaphragm is 


; 
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F also shows the use of another diaphragm, D, in said specifications, 
as is described. 

X 27. Please state the particular lines by number in the printed 
description of said specifications where any other diaphragm than 
the one used at the lower end of the chamber is described or 
alluded to. 

Ans. Beginning with line 58 is described the diaphragm con- 
taining one opening for liquid, ending with the line 65. I also 
consider reference to the drawings, beginning line 18 and ending 
with line 21, as necessarily showing the diaphragm described as the 
one with one constricted opening or inlet for liquids. 

X 28. State whether or not Complainants’ Exhibit F is the model 
used by the draughtsman In 5 the drawings annexed to 
Rosen wasser s patent, Complainants’ Exhibit A 

Ans. The reservoir is the or}; sinal one used; the container for 
solids is the original one used; the cup-shaped diaphragm within 
container is the original one used ; the perforated tin attac hed to 
the exhibit is one essentially the same as the one originally soldered 
to the coneave or interior surface of the cup-shaped dia iphragm., 
The wire used in Exhibit F is similar to a bar used to act as support 
to any immoderate pressure on said diaphragm, and which was 
passed through first one loop of the container, then through a par- 
allel perforation in the tin, and lastly through the opposite loop, 


forming a supporting beam. The tubing is similar to one ori vinally 
used. 

30 X 29. State whether or not the diaphragm marked D in 
the drawing Complainants’ Exhibit A is a perforated disk 

soldered to the end — a cylindrical ring in Complainants’ Ex- 


hibit F. 

Ans. It is. 

X 30. Do you consider the especial method or means of securing 
tue diaphragm D in place against the drug an essential element in 
Rosenwasser’s device and invention, as described in complainants’ 
patent, Exhibit A?, 

Ans. I consider the especial method described as essential. 

X 31. Will you please read from Complainants’ Exhibit A the 
description of that method and point out the lines containing it? 

Ans. Beginning line 30 and ending 36, as follows: 

‘D is a perforated plate. This plate may, if desired, be replaced 
by any porous diaphragin or interposing substance, such as filter 
paper, cioth, pumice or the like. This is to prevent the drug from 
escaping from the percolator during its use and it is to be secured 
in position by suitable means.” 

Also line 67, beginning as follows: 

“A is charged in the usual manner through its enlarged mouth 
C, as already specified.” 

Also line 81, as follows: 

“This pressure, as may readily be seen, can be nicely adjusted 
and varied at pleasure to suit the requirements of any case. 

X 32. What is the suitable means referred to in line 36, men- 
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tioned in your last answer, and where is the suitable means deseribed 
in said specifications ? 

Ans. The suitable means is one both mechanical and pbysieal. 
The pertorated plate D is the suitable means described, offering 
physi C al obstruction to the Passage of the solid as well as me chanical. 

X 33. Will you please to describe specifically and particularly the 

ie vice by which the plate D, in Fig. 1-—-Complainants’ Ex- 
oO hibit A—is held in position against the drug or contents of 
the containe r, as shown In any part of said letters patent ? 

Ans. 134 meals +) the eylindrical and late riki resistance of the 
diaphragm and cylindrical ring against the inner surface of the con- 
tainer, both On account of its ‘mechanical construction, as repre- 
sented, and the ph ical resistarrce, as stated. 


(Adjourned to November 3, 10 a. m.) 


NOVEMBER 38, 1888. 


X 34. In your letters patent “Complainants’ Exhibit A” you 
claim a combination, with a vessel, G, and adjustable tube F, of 
. , : . e . . ‘or . 
ator, A, having a large filling and discharge orifice at its lower 
end and a restricted opening, B, at its upper end, with which con- 
nects the lower ¢ nd of the udjustable tube or pipe, substantially us 
set forth ele rring to that claim, will you state whether the per- 
colator A is substantially in form like an ordinary funnel? 


A 7 

X 35. Please state how it differs in form from an ordinary fun- 
| that the shoulder next the beak is set ata right angle with 
the walls of the funnel instead of at a sloping angle. 

Ans. In the fact thatin an ordinary funnel belonging to the same 
as a part there 1s only , one di: ip) hrs ugein again st whic h the drug can 
laced, and this iphragm is fixed, whereas in Complainants’ 
exhibit A the pe ere see or container Is provi led with an additional 
diaphragm to be }) lace d against the drug when the latter is placed 
WItLHID said container and secured by suitable means for purposes 
{ x plained and sel forth in the specifications of the patent. 

X 36. Then the percolater orcontainerin Complainants’ Ex- 

ay hibit A differs from the form of an ordinary funnel in the in- 

sertion of a diaphragm at the entrance or large end of the 
funnel chiefly, does it not? 

Ans. It differs from it in the insertion of the diaphragm through 
the entrance or wide discharge end of container A to a position 
| by the drug and in being adjusted thereto by suitable 


X 37. If the container A is detached from the tube F and inverted 
is it not substantially i pce and capabilities of use identical with 


X 38. Please state specifically how it varies in form and capabili- 
ties of use from the common or ordinary sh: iped funnel. 

Ans. In having a diaphragm that is placed against the drug and 
adjusted thereto which does not exist in an ordinary funnel. Its 
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capabilities of use are therefore more or less different from that of a 
funnel without such diaphragm. The principal capability of such 
a diaphragm would be that if upset and properly adjusted the solid 
material in the container could not, as is described in the specifica- 
tions, escape. 

X 39. Will you please state whether or not the complainants at 
or about the time of the granting of Rosenwasser’s patent, Exhibit 
A, manufactured and sold a percolating device constructed in man- 
ner and form as described in said letters patent? 

Ans. Yes. 3 

X 40. How large a number ? 

Ans. I believe the first lot manufactured and sold was a lot of 
fifty of various S1Zes. 

» 41. Were those manufactured and sold with the lower end of 
the container left open, as shown in the drawings of Exhibit A, with 
no provision for closing it by a cap” 

Ans. A cap in common use for collec ma? thie drip pings of any 
large discharge orifice wa $ provi ded with each such device sold for the 


=~ 


special convenience a the drug trade to whom said contrivances 
were solid. 

38 X 42. Was it or not fitted to and connected therewith as a 
part of the body of the container ? 

Ans. It was fitted to the container as a separable and non-essential 
part. 

X 43. How was th diaphragm supported and kept in place in the 
containers last mentioned ? 

Ans. The first oe or four of this lot en were supported by a 
diaphragm, as In ¢ omplai inants’ Exhibit A ; the balance by means of 
frict ional resistance to the sides ae suid container. 

X 44. Please state how the diaphragm in Exhibit A is supported 
in the first three or four referred to in your last answer. 

Ans. By having connected with the wide discharge end of the 
container A two opposite metallic loops. The di: ip hr igm plate at 
its center had soldered to it a metallic cylinder projecting outward 
when placed within the container for the purpose of adjustment to 
the solid within the container. Said metallie cylinder had parallel 
and opposite perforations at intervals throughout the length of the 
cylinder. A wire or metallic rod, being passed through first one loop 
of the container, was next passed through the aperture nearest it or 
parallel to it in the supporting _eylinder, then through the other 
parallel and opposite aperture of the sup gre evlinder, and lastly 
through the other loop of the container A, thus forming a beam sup- 
porting the supporting cylinder that was parr war tothe lower end at 
right angles to the plate or diaphragm at its center. 

= 45. W hat was the diameter of the supporting cylinder as com- 
pared to the diameter of the diaphragm ? 

Ans. About four inches was the diameter of the diaphragm ; one 
inch the diameter of the supporting cylinder. : 

X 46. Is such supporting cylinder shown in your Exhibit A any- 
where? 

Ans. In Exhibit A the loops are shown in Fig. 1 in side view, 


} 
_ 
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through which ran the supporting rod. Another eylinder of equal 
diameter with the diaphragm supports the same by close contact 
with the side of the container. 


ov (Respondent inoves that the last answer be stricken out as 
Irresponsive, ) ; 


X 47. Will you please look Respondent's Exhibit l, A. H. 
D)., Ex’r,” and state whether or not it was the first advertisement of 
your percolator published in the Druggists’ Circular, a journal 
printed in New York? 

Ans. It was not, as is stated in the advertisement itself; but my 
percolator was advertised in the November number of the Drug- 
gists’ Circular, 1881. 

X 48. State whether or not the advertisement—Respondent’s 
Exhibit 1—was published by you on or about the date of the 
granting of your patent, Exhibit A. 

Ans. It was about that time. 

X 49. Are any loops shown in the cut of the percolator in said 
advertisement for the purpose of supporting the diaphragm or any 
C\ linder connected therewith ? 

Ans. There are not. 

X. 50. State whether or not the cut in Respondent’s Exhibit 1 
shows clearly and fully the percolator as first manufactured and 
sold by vou under your letters patent 

Ans. The cut does not fully represent the entire and exact appa- 
ratus first sold, but the essential features of the same. 

X 51. How does it vary from the percolator as first sold ? 

Ans. The most of the percolators ius first sold Vary from the cut 
by having the diaphragm held in place by purely frictional resist- 
ance. 

X 52. You say the mostof the percolators. How did the remain- 
der vary, If at all, from the percolator as shown in the cut? 

Ans. The diaphragm was supported as described in answer to X 
int. 44. 

X 53. The cut in Respondent’s Exhibit 1 shows a lower end of the 

percolator to be screw-threaded. If such was the construe- 
iJ Lion ol the first percolators how were you able LO attach to the 

cylinder of the container any loops through which to pass a 
rod for the purpose of supporting the diaphragm t 

Ans. Such were not the first percolators, nor were such ever sold. 

X 54. Referring Bs Respondent’s Exhibit 2, A. H. D., xT,” 
does that exhibit show the forms of your percolator as advertised 
in the Druggists’ Circular in August, 1852?” 

Ans. It shows the form of such percolator when in use for perco- 
lation to the left and the method of introducing the drug and 
diaphragm of the container to the right of said advertisement. 

X 55. Is the advertisement, Respondent’s Exhibit 2, an adver- 
tisement which you published? 

Ans. It 1s. 

X 56. Will you please examine “ Respondent’s Exhibit 3, A. H. 


4—122 
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D., Ex’r,” and state whether or not it is a circular and advertise- 
ment issued by you? 

Ans. It is. 

X 57. When? 

Ans. Within probably a year after they were first advertised. 

X 58. Have you not changed the form of the body of your per- 
colator so as to place a concave bottom thereto and a top flat at 
right angles with the walls of the cylinder thereof? 

Ans. A eap piece fitting over the discharge end of the container 
A for directing the liquid discharged from the same into narrow- 
mouthed vessels for the convenience of the drug trade was on the 
first lot made flat-bottomed, with a narrow aperture in its center 
and constricted outlet or tube soldered around the aperture. This 
flat bottom was changed to a concave one, after the first lot was sold, 
for the still further convenience of the druggists. 

(Adjourned to 3 p. m.) 

4] 3 P.M. 

X 59. Have you manufactured and sold any percolators 
complete without closing the lower end of the container with a cap 
having a constricted outlet similar to the constricted inlet at the 
top of the container? 

Ans. No, sir. 

X 60. Is the use of the container without such cap piece practical 
when a volatile liquid is used for the menstruum ? 

Ans. It is. I have often used the same. 

X 61. Were you not obliged to use in connection with it some 
arrangement which answered the purpose of a funnel placed near 
the lower end of the percolator ? 

Aus. I was not. 

X 62. Did you endeavor to use any means to prevent evapora- 
tion of the menstruum as it passed from the percolator ; if so, what ? 

Ans. The passage was so rapid and the operation so rapidly fin- 
ished that the resulting liquid was simply collected in an ordinary 
receiver. 

X 63. And no attempt being made to prevent evaporation while 
it was being percolated ? 

Ans. It was practically unnecessary to attempt it. 

X 64. Is your percolating vessel, as manufactured and sold by 
you, a closed cylindrical vessel having constricted openings and 
tubes connected therewith at each end ” 

Ans. It is. 

X 65. The percolating vessel described in your letters patent, 
Complainants’ Exhibit A, describes a cylindrical vessel open at one 
end and closed at the opposite end, save a constricted opening and 
tube connected therewith, does it not? 

Ans. That is part of my percolating vessel as described in my 
patent. 

X 653. Does or not that describe completely the percolating 
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42 vessel, excepting its interior arrangement, as in Fig. 1, Ex- 
hibit A ? 

Ans. It does. 

X 66. Please state whether or not the container or percolating 
vessel shown in Fig. 1, Exhibit A, is an ordinary percolator, such as 
has been in common use for many years, save and excepting there- 
from the diaphragm. 

Ans. It is, when inverted; but it is not then my containing ves- 
sel: and as it is when used for the purpose of the invention, it is 
not a common percolator. 

X 67. Does the inversion of the vessel last referred to and the ad- 
dition of the diaphragm constitute the only novel principle of your 
invention, when combined with a flexible tube and an elevated 
reservoir 7 

Ans. It constitutes a novel feature when so constructed. I con- 
sider the wide filling and discharge opening for solids and the con- 
stricted inlet for the liquid, with a diaphragm suitably placed and 
to be he le agi ilnst the solid cont: ained the reln, Wi th the ‘combin: ition 
of the ele ‘vate «cl rese rvoir and tube, to be nove l. 


(Counsel for respondent moves to strike out this answer as irre- 


sponsive.) 


X 68. Is the wide opening for solids different from the opening 
for solids in any common percolator ? 

Ans. It is of the same nature. 

X 69. Is it of the same form ? 

Ans. It 1s. 

X 70. In practical use of the percolating vessel, Fig. 1, Exhibit 
\, did you find it necessary to insert within the vessel, near the 
constricted inlet, a perforated diaphragm of a size corresponding 
with the diameter of the interior of the cylindrical vessel? 

Ans. For the purposes of the drug trade, I did. 

A 71. W hy % t 

Ans. To prevent the disturbance of finely ground drugs when 

impinged by liquid from above the drug, and also to pre 
1 vent the clogging of the aperture in the upper diaphragm 

through which the liquid passed through its one central con- 
stricted inlet. 

X 72. The upper diaphragm, to which you have alluded in your 
last answer, is the end wall of the cylindrical vessel called the con- 
tainer, Is 1t not? 

Ans. It is. 

X 75. Isthe description of your percolator in Respondent’s Exhibit 
2, next following the words“ Why called inverted press percolator” 
and ending with the words at the end of the first paragr: iph, to wit: 
‘enters th drug,” taken in connection with the cuts shown in 
said exhibit, a description of your percolator and the nenmuael usIng 
it, published by you? 

Ans. It is. 
X 74. Will you please look at Respondent’s Exhibits 4 and 5 


and state whether or not they are cuts of your percolator, showing 
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the form which you have manufactured and sold since the granting 
of your letters patent ? 

Ans. They are. 

X 75. State whether or not those cuts show that the diaphragin 
placed against the solid in the container is supported by a boss on 
the under side of the diaphragm, to which is affixed a spindle or 
rod passing through a cross-bar, which is held in position by a set 
screw in the cross-bar, and which cross-bar is held in position in the 
lower end by lugs into which it locks. 

Ans. The cuts do. 

X 76. Do or not the cuts in Respondent’s Exhibits 4 and 5, show 
a second diaphragm secured in position within the cylinder separate 
and detached from the top, leaving a chamber between the dla- 
phragm and top of container? 

Ans. The diaphragm is pressed close as practicable against the 
upper or top surface of the container and directly opposite and 
facing it, and it is so represented in the cut. 

X 77. Isthe diaphragm placed against the top or is a cham- 
44 ber left between the diaphragm and the top in the cuts of 
Exhibits 4 and 5? 

Ans. I see nosuch chamber in the cuts. The diaphragm is placed 
against the top. 

X 78. How is that diaphragm last mentioned supported and kept 
in place? 

Ans. It becomes fixed when the solid is packed against it and 
the latter held in place by suitable means. 

X 79. When the solid is packed between the diaphragms what 
holds the upper diaphragms within the cylinder? 

Ans. The solid on one side and the closed top on the other. 


NATHAN ROSENWASSER. 


Attest: A. H. DAVIS, Exvaminer. 


Admission as to Exhibit G. 
May 12, 1884. 


It is admitted in behalf of respondent that Exhibit “G” was sold 
in Maine to 8. Anderson by John Berry, the respondent, before the 
filing of complainants’ bill. 

W. F. LUNT, 
] 
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CoMPLAINANTS Exuipirt E. A. H. D., Ex’r. 
UNITED STATES PATENT OFFICE. 
Joun Berry, of Biddeford, Maine. 
Percolator 


Specification forming part of Letters Patent No. 266,081, dated Oet. 
1/, 1882; application filed May d1, 1SSZ (No model.) 


To all whom it may concern: 
Beit known that I, John Berry, of Biddeford, in the county 
LS of York and State of Maine, have invented a new and useful 
improvement in filters and percolators, and I do hereby 
declare that the following is a full, clear, and exact description of 
the same. 

Mv invention relates to an improvement in the construction of 
percolators intended especially for the use of druggists and chemists 
in compounding tinctures and fluid extracts, but adapted for use as 
an ordinary filter for purifying water and other liquids. 

The invention consists in the peculiar construction of the filtering 
chamber and diaphragms and the novel adjustment of the latter, 
and also in certain details of construction, as will be more fully 
hereinafter described. 

In the drawings figure 1 is an elevation and Fig. 2 a central verti- 
cal section. 

The outside body or shell of the filter is r pres nted at A, and Is 
a metallic vessel of cylindrical form, having a closed upper end and 
provided with ih close-fitting telescoping COVeEP, LB. ‘The joint be- 


tween the cover and the shell A is closed by a broad rubber packing 
ring, C, which prevents evaporation at that point. <A pipe, ¢, prefer- 


ably of rubber tubing, conducts the alcohol or other liquid from a 
reservoir (hereinafter described) above the percolator to the same, 
and a similar pipe, d, is connected to a perforation in the cover B, 
and serves asa discharge pipe Lo conve y the fluid extracts to a bottle 
or other receptacle. 


The interior of the filter is shown in section in Fig. 2. DD are 
two coneave diaphragms of circular shape, which fit closely within 


1} 


the cylinder A and are finely perforated. Centrally fixed to each 
diaphragm is a threaded boss,ef. By means of these threaded 
bosses the diaphragms D D are mounted upon a central rod, E, 
which has a right-hand screw, g, at one end and a left-hand screw, 
h, at the other, engaging respectively with the bosses ef, so that if 
the screw rod be turned the diaphragms will be caused to approach 

toward or recede from each other, accord ng to the direction 
46 given tothe rod. The rod is provided at one end with a re- 

movable wrench or band wheel by which it is turned with 
sufficient space to hold or rest the diaphragm. ‘The screw rod and 
diaphragms are supported within the cylinder A by two or more 
hooked projections, l, secured to the convex side of one of the dia- 
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phragms, which engage with two or more studs, /, in the wall of the 
cylinder, as shown in Fig.2. By slightly turning the diaphragm so 
that the hooks and studs are brought out of line the rod and dia- 
phragm are disengaged. 

In charging or filling the filter the cover is removed from the 
cylinder and one of the diaphragms from the rod. Any suitable 
quantity of any drug is placed on the diaphragm D. The second 
diaphragm D is then placed upon the rod and the wrench applied, 
which causes the diaphragms to approach each other in order to 
compress the material between them. The diaphragm D having 
been previously locked in place, as before described, the cover B is 
replaced. The cylinder A is now turned or reversed, so that the 
cover forms the bottom, the filter being suspended from the studs, 
and the inlet and discharge tubes are connected. The alcohol or 
other liquid is permitted to flow into the chamber A, percolating 
through the material between the diaphragms and escaping through 
the discharge pipe. When the liquid no longer flows freely or the 
supply is shut off the diaphragms are forced closely together to 
press out the liquid absorbed by the material. In this operation | 
use the apparatus represented in Fig. 1, wherein the vessel for con- 
taining the alcohol, water, or other materials to be charged or filtered 
is shown partly broken away. This vessel may be suspended, if 
desired, or otherwise supported, and is provided with a check valve 
at its top (not shown). The lower or discharge end of this vessel 
is connected to the rubber inlet pipe c, connected to the percolator, 
the admission of liquid to the pipe and percolator being regulated 

by cocks mn. The liquid thus admitted to the percolator is 
47 subjected to the action of the drug contained therein, and 

thren escapes bv the outlet pipe d, connected to the discharge 
opening of the percolator. This pipe is of rubber and communi- 
cates with a glass tube, 0, passing through the stopper of a receiver, 
R. As the receiver fills the air escapes through a tube, P, extending 
through the stopper beside the tube o. 

Although I have described this device as particularly applicable 
to the use of druggists and chemists in com pounding fluid extracts, 
&ec., it is evident that by the use of charcoal or other filtering me- 
dium, instead of certain drugs, water may be filtered and purified 
in the same manner. 

The advantages of the device lie in the simplicity and the ease 
and readiness with which it can be taken apart for filling and clean- 
ing, and in the great saving of alcohol while in operation—first, 
because it 1s perfectly secure from evaporation from the air inlet 
through the screw cap of the reservoir, even to the air escape 
through the rubber stopper of the receiving bottle or vessel, as set 
forth ; and, second, because expansion of the drug and unnecessary 
absorption and holding in suspension of the menstruum are pre- 
vented, for in my invention, while the tendency of the drug to 
expand is the same, the diaphragm prevents it, and the menstruum, 
in passing through the drug, by an inward pressure through the 
heart of the drug cells produces a percolate far superior to any ob- 
tained in any other way, even with a larger quantity of alcohol. 
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Having thus described my invention, what I claim is— 

1. Combined with a cylindrical vessel, A, the central red E, hav- 
Ing screw threads of opposite’ pitch at its ends, and the perforated 
diaphragms D D, mounted upon the opposite ends of said rod and 
having correspondingly screw-threaded liubs or bosses. 

2. A percolating vessel, A, having two independently removable 
perforated diaphragms adjustably mounted upon a common rod 

and suspended within the said vessel 
48 In testimony whereof I have signed my name to this specli- 


c 


figation in the presence of two subscribing witnesses. 
JOHN BERRY. 
Witnesses: 


J.G. GARLAND. 
H. P. GARLAND. 


CoMPLAINANTS Exuipit H. A. H. D.. Ex’r. 
ZZ Druggists’ Circular. Advertising Page : Jan , LSSS. 
Berry’s pressure percolator 


Patented October 27, 1882 


’ 


This is the best and only practical pressure percolator patented 
in the United States or Canada; is ingenious in its simplicity, won- 
derful in its saving of time, labor, and alcohol, and perfect in its 
operation, 

Investigate closely all other kinds before examining Berry’s. Its 
superiority in every way will be more clearly seen 

Only one reservoir and two percolators are required, and consti- 
tute a set (see Figs. 1 and 2), and is a complete outfit for anv retail 
drug store. With this set from one to eight pints of fluid extract, 
one pint LO eight gallons of tincture, and one to fifteen gallons 
of bitters, elixirs, cordials, etc., Can be ‘ sily made without 
loss of aleohol by evaporation or absorption, because it 1s (see 


Fig. 1) perfectly air-tight from the screw cap of the reservoir 
to the air escape (P) of the receiving bottle, and the alcohol 
absorbed| by the drug is forced out by using water in the 
reservoir. Fig. 1 represents the percolator as seen when in use. 
Fig. 2 shows the percolator proper in central vertical sections. 
The rod (E) is equally divided with screw threads of oppo- 

site pitch, right-hand thread from E to E, and _ left-hand 
49 thread from E to the wrench end. b\ turning the rod to the 

right the diaphragms rapidly approach each other and meet 
at the center (E). By turning to the left they recede from each other 
to each end of the rod. (The diaphragms do not turn; the rod only 
is turned.) By this simple combination it is readily perceived ma- 
terial of any depth can be firmly held or pressed between the dia- 
phragms. These cannot slip or move from position upon the rod, 
as would be the case with a smooth rod for a support when sub- 
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jected to the powerful expansion of the drug between them. With 
this arrangement the certainty of the peculiar action of the drug is 
assured as the menstruum passes through it, for the expansion of 
the drug bel ny prevented, a power vithin itself is reli rated, com- 
pressing itself and forcing the menstruum into and through the fine 
grains of the drug. ‘The diaphragms and rod are suspended upon 


the studs (K), and can be taken from and replaced within the eyl- 


inder in one minute. The drug is placed in and removed as con- 
veniently as with a olass percolator, with nothing In the way tO 
prevent a free flow of the percolate. [Fluid extracts, tinctures, ete 
made by this process are cold-forced, of a superior quality, and true 


to name in color, taste, and odor. Thev weigh more to the pint 
than those — in the ordinary way. Sufhcient menstruum can 
be placed 11 the rest rvoir at one ime tO exhaust the dru , SO that 
the oper: tion can proceed to the end without refilling or further at- 
tention. The cost of any preparation can be computed beforehand 
by adding the cost of articles as specified. All waste and bother 
vith a tincture press is avoided and no private formulas are neces- 
sary. 
Tinctures and fluid extracts of the new pharmacopcea can be made 
ith this percolator at a Saving of one to two hundred per cent. 
Full directions are sent with each set. Write for circular giving 
details in full. Agents will be appointed in every Dtate inthe Union 
and in Cunada. iron whom the Sume terms Can be had us thanets 
sent direct. 
Price per set, complete, ready for use, for tin, $15.00; for 


50 nickel, $20.00. We warrant these perecolators or money will 
be refunds ( They are made of thr very bi S| heavy stock 

and will last for years 
In thiriy days one will pay for itself. All orders received during 
the month of January, 83 ghey be st nb Apress paid Lo vour door. 
No druggist ean afford to be houtone To those whothink their 
business would not r quire oe larger or second size percolator the 


first size. with a reservoir, will be sent if so desired. Those who 

prepare and bottle preparations of their own in quantiti s of fiveor 
; ’ | | ] . .% . ] } : } 

more gallons at one time would require the second size. and the 


work can be performed in one-qi isually employed. 


Address, — JOHN BERRY, 
vi Main stree a Biddeford, Me. 
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CoMPLAINANTS Exnuisitl. A. H. D., Ex’r. 
Important to Every Druggist. 
Patented Oct. 27, 1882. 

(Cut.) 


Length of cylinder body, 12 in. 
Diameter " 1% 7 In, 
Length of rod, 12 in. 
Diameter, 2 in. 
Length of pipe end, top, 4 in. 

’ 7 “ bottom, 3 in. 


Percolation made easy with Berry’s Pressure Percolator. Solid facts 
for your consideration. Money, time, labor saved and best results 
gained by using one. 


— 
< 


Ol Hlow fifty to one hundred per cent. can be saved in com- 

pounding your tinctures and fluid extracts is worth investi- 
gation. How it can be successfully accomplished and at the same 
time place on your shelves preparations of more uniformity and 
strength, containing the virtue of the material and not having it 
left behind in the material, as is too often the case, are facts of great 
importance to every druggist and manufacturer of pharmaceutical 
products in the land. A careful perusal of this descriptive circular 
willinform you how it can be quite easily accomplished. ‘Theevery- 
day trial and losses with a common conical percolator, the work 
and bother with a tincture press, is an experience familiar to all, for 
the daily routine of one laboratory is but the repetition of another, 
modified only by the surroundings. 

Fifteen years of active lifeehave been spent by the writer as an 
apothecary, and during the past two years he has been experiment- 
ing to overcome some of the obstacles in the way of successful perco- 
lating. ‘To prevent the unnecessary expansion of the material and 
secure a proper flow of the menstruum were the objects in view. ‘lo 
solve this problem would furnish all that could be desired, for the 
laws of nature would do the rest. After many fruitless experiments 
the apparatus, as shown in Figs. | and 2, was constructed. How 
well it answers the purpose for which it was designed I leave for 
you to say after a close examination and explanation. Fig. 2 rep- 
resents the percolator proper in central vertical sections. lig. 1 
shows the apparatus as seen when in operation. A represents the 
evlinder, made of suitable material (Fig. 2); E the central rod, hav- 
ing screw-threads of opposite pitch—right-hand thread from E to E 
and left-hand thread from E to an adjustable hand wrench below. 
1) D are two concave perforated diaphragms with threaded bosses 
at their centers corresponding with the threads on its own end of 
the rod, so that by turning the rod to the right at the wrench the 
diaphragms approach, or by turning to the left they recede 
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52 from each other. The diaphragms do not turn; the rod only 
is turned. B isa telescoping cover fitting closely on the bot- 
tom. The drug is held firmly between the diaphragms and all is 
suspended within the cylinder by means of the locks and studs K. 
When in operation the menstruum is placed in the reservoir (Fig. 1) 
and elevated above the percolator by means of a cord and pulley,so 
that it can be lowered at will. The menstruum is conducted to the 
percolator through the rubber pipe C and the flow is regulated by 
the stop-cock N. As the menstruum enters the drug the expansion 
is prevented by the diaphragms and the force is spent within the 
drug, forcing the liquid into and through the minute cells of the 
grain of the drug, followed in time by a fresh supply, until the drug 
is exhausted of its principle, producing a better percolate with a less 
quantity of menstruum than can be obtained in any other way. 
The novelty and convenience of this arrangement cannot help 
pleasing the most fastidious upon observing it in operation. With 
this apparatus it is not necessary to allow all the menstruum to pass 
through the drug. When the percolate drops from the drug color- 
less, as is the case after using from one-fourth to one-third of the 
liquid, disconnect the rubber pipe from the percolator and allow the 
remaining liquid in the reservoir to flow into the .receiving bottle. 
At this particular stage of the operation the great convenience of 
this percolator is very valuable. Instead of resorting to the tincture 
press and an extra quantity of alcohol to complete the prescribed 
amount for a finished percolate, fill the reservoir with water, regu- 
late the flow with the stop-cock, allowing the water to flow into the 
drug. The hydraulic pressure thus produced forces the water into 
the drug cells, driving before it the absorbed menstruum, water 
taking its place. Continue the operation until the receiving bottle 
contains the required amount fora finished percolate. Close the 
stop-cock and remove the receiving bottle. This operation should, 
not be allowed to proceed faster than four or five drops to the sec- 
ond. 
53 To illustrate with tineture of arnica: Use as directed in 
U.S. D.—twenty-four troy ounces for one gallon of men- 
struum. Moisten the ground arnica with a portion ‘taken from the 
gallon, pack into the percolator, and pour the remaining menstruum 
intothe reservoir. Allow the menstruum to flow into the arnica. 
When the percolate ceases to drop into the receiving bottle it will 
be found that about one-half of the menstruum is held in the ar- 
nica by absorption. Now-place water in the reservoir, regulate the 
flow with the stop-cock, and continue the operation until the quan- 
tity necessary to complete one gallon is collected. So nicely does 
this hydraulic pressure proceed “th: at by collec ting, at any sluge of 
the operation, a few drops of the pe reolate on a piece of paper it 
will be found to very readily ignite, showing a non-admixture of 
water from above, or suspend the seats ition when a part only of the 
absorbed menstruum has been forced out, remove the lower dia- 
phragm, and, with a sharp blow into the upper orifice of the perco- 
lator, the contents can be forced out en masse. The dividing line 
between the water and the menstruum can be plainly seen. Again, 
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if the amount recovered by the water pressure is four pints, by 
measuring the water in the reservoir it will be found that four pints 
have been consumed—a very desirable exchange. Tinctures made 
with this percolator are more reliable, being uniform in strength 
and of a deeper color. “ It completely exhausts the drug of its prin- 
ciple, something that cannot be said of an open percolator, and the 
cost of any tincture can be so nicely ascertained by adding the cost 
of the specified quantities. The evaporation is prevented by means 
of the screw cap on the reservoir, and all waste by absorption is 
counteracted by the hydraulic pressure. 

Fluid extracts of a superior quality can be manufactured with 
this percolator that will bear comparison with any made, and atthe 
immense saving of from one to two hundred per cent. A quantity 

of menstruum is required only to saturate the drug befuore 
54 subjecting it to the hydraulic pressure. No evaporation is 

necessary, consequently the preparations do not have a 
cooked smell, nor is their virtue impaired by heat. A fluid extract 
made by evaporation, having a very black color, does not indicate 
strength. ‘The heat employed blackens it, besides making it more 
or lessinert. Toobtain afluid extract true to its namea menstruum 
should be used that will extract from. the drug its element; other- 
wise your preparation Is wanting, made elegant, perhaps, at the ex- 
pense of a portion left out. Preparations made with this percolator 
are cold-forced 

Kighteen to twenty fluid ounces of menstruum to the troy pound 
is all that is required. Moisten the ground material with six ouncés 
taken from this quantity, allow it to stand from twenty-four to forty- 
eight hours in a closed vessel, pack Into the percolator, and pour the 
remaining menstruum into the reservoir. When all the liquid has 
passed into the drug, continue the operation with water in the reser- 
voir until sixteen fluid ounces are obtained. The moistened drug, 
while standing, admits of free capillary attraction, and becomes 
softened, so that when subjected to the balance of the menstruum 
and the hydraulic pressure it readily yields its principle. 

If that portion of the twenty ounces of menstruum held by ab- 
sorption should be displaced with more of the same strength the 
result would not be the same as with water, because the difference 
between the expansive power of water and the menstruum used, 
aided by the hydraulic force, 1s sufficient to rive the particles of the 
drug a new impulse, which, being confined, again acts upon itself, 
forcing and compressing as the water proceeds downward. Unlike 
dry or surface pressure, as with a tincture-press the water passes 
into and through the cellular mass. To illustrate with fluid extract 
or sarsaparilla: Ground sarsaparilla root, No. 40 powder, one pound 
troy; menstruum, see Ph. Y82, twenty fluid ounces; let it stand 
twenty-four hours, then pack into the percolator and pour the re- 
maining fourteen ounces into the reservoir. When all has passed 

into the drug proceed with water in the reservoir, collecting 
55 slowly, drop by drop, until sixteen fluid ounces are obtained. 
In this manner any fluid extract can be manufactured, as 
required, from a rare or common drug, varying the strength of the 
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menstruum as the case demands. Fluids extracts made by this 
process weigh more to the pint than those made by repercolation 
and evaporation by one-half to two ounces. 

The cost of fluid extracts made with these percolators is reduced 
one-half, and the saving made on a few pints will pay the cost of 
one, not to mention the saving made on tinctures, bitters, elixirs, 
and private formulas. No extra quautity of alcohol is required, so 
the cost of any preparation can be ascertained beforehand by simply 
adding the cost of the articles as specified. ‘The simplicity of its 
parts makes it doubly valuable. A cylinder, one rod only, and two 
perforated diaphragms constitute this percolator. Independent and 
removable, perfect in the mechancial movement, easily taken apart, 
cleaned, and put together in less than a minute. No liability of the 
diaphragms slipping on the rod, thus losing the peculiar action of 
the material between them. There is no cross-bar to prevent the 
free flow of the percolate, no rod projecting below the cylinder, In 
the way. After the operation the drug does not have to be dug 
out of the percolator, consuming time and staining the hands. 
After removing the lower diaphragm one sharp blow into the orifice 
of the cylinder will force out all in one compact mass. 

Two percolators, with one reservoir, constitute a set and is an out- 
fit for any retail drug store. The No.1 will hold and percolate from 
one to twenty ounces of material. The No. 2 will hold from one to 
eight pounds of material. 

With the No. 1 one pint of fluid extract and one gallon or less of 
a tincture can be made. With the No. 2 two to eight pints of fluid 
extract, two to eight gallons of tincture, and fifteen to twenty gal- 
lons of bitters or elixirs can be made. One reservoir answers for 

both sizes, and sufficient menstruum can be put into it at one 
56 time to exhaust the drug, avoiding the trouble of often refill- 

ing. By this method, with the flow regulated, it can be left, 
and will take care of itself until ready for the water-pressure. In 
making ten or fifteen gallons of bitters exhaust the strength of the 
material with a portion of the menstruum; force out the men- 
struum, absorbed with water, add the balance of the menstruum to 
the percolate. The result is a strong, clear preparation ready for 
bottling. This is done at a great saving and in considerable less 
time than In any other way. To realize the value of this percolator 
one should use it. In thirty days it will pay for itself, and the labor 
saved will be appreciated by all. No drug store is so small that it 
can afford to be without one. They are as clean and pure as glass. 
With a little care they will last for years. It is the most valuable 
article of drug-store furniture in which you can invest. Full direc- 
tions sent with the percolator, and any size can be manufactured up 
to two hundred pounds’ capacity of suitable material, and a boy 
twelve years old can work it. 

The cylinders are made of extra heavy planished tin, nickel- 
plated tin, and planished copper. Price, $15 per set for planished 
tin, $20 per set for nickel-plated tin or planished copper. 

See druggists’ circular for list of firms handling this percolator, 
from whom the same terms can be obtained as though ordered 
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Ans. As I have manufactured nearly all of the important prepa- 
rations required, it has taken my undivided attention. 

8. Have you during all the period of sixteen years used any ap- 
paratus or contrivance for obtaining extracts from drugs and other 
substances by percolation ? 

Ans. I have. 

Have you during that period investigated by reading and 
study the various methods and different kinds of apparatus used 
for the purpose of obtaining extracts by percolation ? 

Ans. I have. 

10. Will you please name any works used or referred to by phar- 
macists relating to the methods used in percolating drugs ? 

Ans. The U.S. Dispensatory, ninth edition, p. 784; thirteenth 
973; Parish’s Practical 


ed., pp. 952, 933; fourteenth ed., pp. 9 : 
p. 135; Philipp Lorenzo 


Pharmacy, published 1867, 3d _ edition, 

Geiger’s Pharmacy,-p. 1, and citations, embraced in several editions; 
also Ene yclopeedia Britannica, vol. 9, p. 167, printed by 

59 Scribner's Bon , N. Y., 1879; also Ures’ Dictionary of Arts 
and “r-rel ee vol. 2, pp. 310. 372. pub. LS78. 

(Counsel for respondent offers the — eS introduces 
the same in evidence, as above referred to, and it is agreed that the 
same mav be read and used at the hearing of rth is case and need 
not be printed.) 

(Counsel for respondent also introduces English letters patent 
granted Edward Loisel Noy. 10, 1854, No. 2387, for improvements 
in obtaining infusions or extracts from various substances, marked 
‘Respondent’s Exhibit 6, A. H. D., Ex’r.”) 

(Also copies of letters patent of the United States to Samuel 
Woolston and William Corfield, No. 100,252, dated lebruary Zi, 
1870, for ae aa in reversible percolators, marked Respond- 
ent’s Exbibit 7, A. H. D., Ex’r.” 

(Aliso copies s letters patent of the United States to Albert Mer- 
rill, No. 104,181, dated June 14, 1870, for imp rovement In perco- 
lators, marked “ Respondent’s Exhibit 5, A. B.D. wee 


11. Are you the patentee in letters patent of the United States 


issued to John berry, No. 266.081, dated October 17, 1882. for a per- 
colator, a copy of which is marked “Complainants’ Exhibit E, A. 
H. D., Ex’ 

Ans. lam. 

12. State whether or not the principle and method of applying 
the liquid or menstruum to drugs and obtaining pressure by elevat- 
ing a column of lig uid so apy li d to the drugs confined in some re- 
ceptacle is new or a l. 

Ans. It is old. 


13. State whether or not the taining pressure by elevating the 
column of liquid is a ste Fy sat or elementary principle in hy- 
draulies. 


Ans. Yes; it is. 
14. State the title of any work describing such principle and its 
) application. 
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Ans. Norton’s Elements of Physics, copyrighted in 1875, 
60 published by Van Antwerp, Bragg & Co., Cincinnati and 
New York, page 95. 
(Respondent introduces said work to be used and referred to at 
the hearing, and it is agreed that the same need not be printed.) 
(Respondent introduces a metallic vessel, marked “ Respondent's 
Exhibit 9, A. H. D., Ex’r.”) 


15. Will you look at Respondent’s Exhibit 9 and state what it 
is, and whether or not it is the same as is described in the U.S. 
Dispensatory, to which reference has been made by you? 

Ans. It is one of Boullay’s filters or percolators described in said 
U. S. Dispensatory. 

16. State whether or not you have had it in use. If so, when 

Ans. Yes; ten years ago. 

17. State whether or not you used diaphragms with 

Ans. I did. 

18. State whether or not the Boullay percolator was used many 
years ago with a cap applied so that a column of liquid could be 
directed against the solid contents thereof. 

Ans. It was. 

1%. Will you please describe the form ans nethod of using the 
percolator described in your letters patent and date what por- 
tions of it in form o1 principle are new and what are old and well- 
known forms in public and common use for very many years ? 

Ans. The exterior form and arrangement of my percolating cham- 
ber is similar to that described in the U. S. Dispensatory above 
named. “The interior arrangement and device for holding the drug 
is the only new invention and improvement over old and well-kuown 
forms and devices. The following 1s a brief description of my in- 
vention, which is shown in the cut of “ Complainants’ Exhibit I:” 
The body of the percolating vessel, ordinarily made of metal, 1 

evlindrical in form, serai-funnel shaped at both ends. This 


af 


6] evlinder is constructed in two parts, in such a manner 
that it can be opened for the purpose of filling for use— 
the LWO parts telescoping Upon each other When closed for 


use, as shown in said Exhibit I, the interior arrangement con- 
sists of two perfor: if ted concavo-convex diay ht ragmis with threads 
ol opposite | iteh cut through bosses in the center of each. These 
are connec rhe by a rod threaded from the middle toward each end, 
to corre spond with the threads of the bosses, one end of said rod being 
squared to receive an adjustable hand wrench. This device, al- 
though easily removable, is held firmly in place in the cylinder by 
means of locks and studs attached to that diaphragm through 
which the threaded end of the rod passes and the inner side of the 
evlinder. Applying the wrench at each turn of the rod one dia- 
phri igin rap idly ap proaches the other, the rij oht and left threads 
affording twice the speed and power obtained by the use of one 
thread. 

The diaphragms do not turn; the rod only is turned. The drug 
is introduced into this cylinder resting upon the fixed diaphragm ; 


40 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


and thereupon the other diaphragm, being connected by means of 
the rod above described, operates as and for the purpose hereinafter 
mentioned, the drug being contained between the concave surfaces 
of the diaphragms. The chamber or vessel being closed, the men- 
struum or liquid can be admitted at either end, the convex sur- 
face of the diaphragm presented duly distributing the same over the 
whole surface of the drug, thereby equally and thoroughly saturat- 
ing the whole mass. With this percolating chamber is combined 
a reservoir and a tube attached to the bottom of said reservoir and 
leading to the percolating vessel. 


(Respondent here introduces a percolating device, marked “ Re- 
spondent’s Exhibit 10, A. H. D., Ex’r.”) 


Adjourned to November 6, 10 a. m. 


62 NOVEMBER 6, 1883. 


20. Referring to Exhibit 10, will you please state whether 
or not you caused the apparatus, consisting of a reservoir, tube, and 
chamber, to be constructed. 

Ans. I did. 

21. Has it been in your possession and use since you procured it 
to be constructed ? 

Ans. It has. 7 

22. State whether you have publicly used it during that period in 
your business. 

Ans. I have. 

23. Exclusive of the diaphragms making a part of the exhibit, 
how long is it since you had the apparatus constructed and in use ? 

Ans. It was constructed in 1878, and has been in use until the 
last two years, since when I have used my improvement. 


(Question and answer objected to.) 


24. How does this apparatus, Exhibit 10, as used by you, differ 
from Boullay’s percolator, as described in the U. S. Dispensatory, 
when used with an elevated column of liquid ? 

Ans. It is substantially the same. 

25. Have you compared the apparatus, Exhibit 10, with Rosen- 
wasser’s device, Complainants’ Exhibit IF, and described in his 
letters patent, Complainants’ Exhibit A? And, if yes, state any 
essential points of difference in construction and use. — : 

Ans. I have. Exbibit F shows a pail and stop-cock attached to 
the side of said pail, with a tube running to a container and at- 
tached to its beak. Said container represents a cylinder having a 
top at right angles with its sides and a large open end at its bot- 
tom ; the said container having one diaphragm secured in position 
within said container by means not set forth in tne drawing or spec- 

ifications of the complainants’ letters patent. 
63 Exhibit 10 represents a reservoir having a restricted screw- 
cap inlet and provided with a conical or tunnel-shaped bot- 
tom, which has a stop-cock and tubing attached and connected with 
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a cylindrical vessel having a funnel-shaped top and bottom tele- 
scoping upon each other. 

The reservoirs are essentially different. In Exhibit 10 the liquid 
is discharged from the reservoir in such a manner as to entirely 
empty the vessel. In Exhibit A (Rosenwasser’s letters patent) is an 
open pail with nothing to prevent evaporation of a volatile liquid. 
The liquid is discharged froin its side, thereby preventing said ves- 
sel from being emptied entirely of its contents. In Exhibit 10 the 
evlindrical percolating vessel is provided internally with two dia- 
phragms, between which the drug or solid is firmly held in position. 
The upper diaphragm is secured within said cylinder by means of 
locks and studs at a convenient distance from the top or cap piece 
of said cylinder, thereby forming a chamber which is very essential 
in the use of hydrostatic pressure from the reservoir above and also 
preventing the solid material used from swelling and clogging the 
beak when in operation. The top and bottom of the cylindrical 
vessels has a constricted inlet and outlet to prevent evaporation. 
In Complainants’ Exhibit A the cylindrical vessel is provided with 
only ope diaphragm at its bottom and nothing to prevent at its 
upper end the solid when saturated with the menstruum from clog- 
ging the restricted inlet to said vessel ; also it has an enlarged open 
end of the same diameter as the cylindrical vessel and no provision 
made to prevent evaporation, which would render it useless for cer- 
tain purposes. ‘The one diaphragm at the bottom contained in the 
cylindrical vessel shows no method of holding it in position against 
the material or preventing the solid from falling from the percolat- 
ing vessel. On strict comparison of the principle involved, aside 
from the internal arrangements for holding the solid, the principle 
of percolation involved is the same and the manner of using is the 

same. 
O4 26. Will you please examine letters patent to Woolston and 
Corfield, the same to Albert Merrill, the same to Edward 
Loisel—Respondent’s Exhibits Nos. 7, 8, and 6, respectively—and 
point out wherein the form of the devices and principles used are 
similar to the form and device shown in Rosenwasser’s letters pat- 
ent, Complainants’ Exhibit A? 

Ans. In Exhibit 7 the principle involved of supplving a perco- 
lating vessel with a menstruum by means of a tube or pipe from a 
reservoir as compared with Rosenwasser’s letters patent in the same. 
Exhibit 8,as compared with said letters patent, shows the same prin- 
ciple of supplying the percolating vessel by means of tubes or pipes 
from a reservoir. The same is true of Exhibit 6 as compared with 
said letters patent. In Exhibit 6, however, the menstruum Is con- 
ducted into the chamber through the bottom, while in Rosenwas- 
ser’s device it 1s the same, except that the percolator is Inverted. 

27. Have you examined the cuts and studied the description of a 
German percolating device called Realsche Presse, contained in Gel- 
ger’s Pharmacy, introduced into this case? And, if yes, state the 
points of similarity or dissimilarity in form and principle involved 
between the Realsche Presse and Rosenwasser’s device, Complain- 
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ants’ Exhibits A and F and Berry device, Respondent’s Exhibit 10 
and Berry’s device in his letters patent, Complainants’ Exhibit E. 
Ans. Ihave. The principle is the same; first, as to the use of a 
reservoir and tube or pipe connecting with a percolating vessel ; 


second, as to the form of the cylindrical vessel and the inversion of 


the same for the purposes of filling and discharging the solid ma- 
terial, they are precisely the same. 

Rosenwasser’s percolator is not provided with a bottom as shown 
in the letters patent. The Realsche Presse and Exhibit 10 are pro- 
vided with closed ends at the bottom. ‘The internal construction 
of the Realsche Presse is as follows: It is provided with two or three 

diaphragms, one of which is first placed within the cylinder 
65 on which the solid is placed; another diaphragm is placed 

against the drug, and the remaining unoccupied space of the 
chamber is filled with rings of different width corresponding with 
the inside diameter of the cylinder, so that the last ring so placed 
will rest upon the cover or bottom, which is afterwards securely 
fastened to the cylinder. The cylinder is now inverted and the tube 
applied and the menstruum conducted into the percolating cham- 
ber opposite the filling and discharging end. In Exhibit 10 one 
diaphragm is locked within the cylinder by means of hooks on the 
convex side of one of the diaphragms and studs corresponding to 
the hooks on the walls of the cylinder. A screw rod, provided with 
threads of opposite pitch, is inserted into the diaphragm previously 
locked in place, and the solid material is packed against the dia- 
phragm. The second diaphragm is now placed upon the end of 
the rod and a wrench applied to the end of said rod. By turning 
the rod to the right the diaphragm is drawn firmly against the drug. 
The telescoping cover is now placed in position and the percolating 
vessel is now inverted and the tube applied opposite the filling and 
discharging end. ‘This description I have inadvertently made to 
refer to Complainants’ Exhibit E instead of Exhibit 10. 

In Exhibit 10 one diaphragin is placed within the cylinder against 
studs attached to the inner walls of the cylinder, so as to form a 
chamber between the cap piece or top of the percolator and said dia- 
phragm. ‘The drug is now placed upon the diaphragm. ‘The sec- 
ond diaphragm is now placed upon the drug and secured in position 
by means of two studs fastened on the inner side of the cylinder op- 
posite each other, having braces on either side from the diaphragm 
resting upon the bosses. The telescoping cover is now placed in 
position and the percolating vessel is inverted and the tube attached 
to the percolator opposite the charging and discharging ends. A 
second method which I have used consists in placing one diaphragm 
within the cylinder and locking it in position by means of hooks 

secured on the convex side of said diaphragm and studs fast- 
66 ened to the inner wall of the percolating chamber correspond- 

ing with the hooks on the diaphragm. A rod provided with 
a right thread passes through the diaphragm and is secured on the 
upper side of the diaphragm by means of a nut, so that said rod 
will turn in the center of the diaphragm. The drug, previously 
moistened, is now placed upon the diaphragm and the second dia- 
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phragm is placed upon the end of the rod. Said diaphragm is pro- 
vided with a threaded boss corresponding with the thread of the 
rod. The wrench is applied and turned to the left, when the dia- 
phragm approachesthe drug. A telescoping cover is placed upon 
the percolator, and thé percolating vessel is now inverted and the 
tube app lied to conduct the liquid into the percolator opposite the 
charging and discharging ends. The first description of Exhibit 10 
refers to the manner in which I have used it, the two studs placed 
in the wall opposite each other having been removed, as clearly 
shown by the marks of solder remaining on the wall. 


(Counsel for complainants objects to that part of the above answer 
relating the Realsche Presse, because not pleaded in a way toadmit 
this witness to testify to it, and because witness has no knowledge 
of the publication prior to complainants’ ue —— because the 
allegation must be proved by the publicatio 


(Adjourned to 3 p. m.) 


+> 


o P. M. 
28. State whether you have examined the cuts and description of 
a percolating device contained in Geiger’s Pharmacy, hereinbefore 
referred to, called the Realsche Presse; and,.if yes, state the substan- 
tial points of difference between that device and Rosenwasser’s and 
between re device and Berry’s 
\ns. The principle involved is substantially the same, 
67 excepting the arrangement of the diaphragms within the 
cylinder; also in the cut of Rosenwasser’s patent the bottom 
is omitted and no prvuvision is made to secure the diaphragm in 
place. 
(Interrogatory and answer objected to as above.) 
29. State whether or not they are substantially alike in form, as 
well as in principle involved. 
Ans. They are. 
(Same objection.) 
30. What are the apparent differences, if any, in exterior form ? 
Ans. They are essentially the same, excepting that the Rosen- 
wasser device is not provided with a cap piece for the bottom. 
(Same objection as above, and because it is not competent to ask 
a witness concerning the contents of a printed publication, when 
the publication is not introduced, in order that the correctness of 
his representations may be tested.) 


Please state whether or not the menstruum used by druggists 
in making extracts is of a volatile nature. 

Ans. They are all of them of a volatile nature. 

39. In the manufacture of extracts is the use of a percolating 
vessel with a large discharge orifice, such as 1s found in Rosenwas- 
ser’s device, practical ? 

Ans. It is not. In making etherial preparations a greater part 
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of the ether would be lost before reaching the receiving bottle, and 
the resulting product would be of so concentrated a nature as tu be 
in many cases absolutely dangerous to use. The same objection is 
true when using alcohol; also there is inconvenience in using a 
large open vessel to collect the percolate as it falls in its passage 
through the drug. 

30. How long a time previous to the granting of your letters 
patent did you use a double-threaded rod in connection with your 
diaphragm ? 

Ans. About two years. 

34. About how long the single-threaded rod ? 

Ans. For over two years. 
68 do. And before that how did you maintain the diaphragm 
in place against the drug? 

Ans. By means of braces from studs placed opposite each other 
in the walls of the cylinder, against the under side of the diaphragm. 


l 
i 


Cross-examination by Wm. Henry CLirrorp, Esq., counsel 
for complainants : 


X 36. When did you first see Rosenwasser’ patent ? 
Ans. Not till after my patent was granted. 

X 37. Who was your attorney 
Ans. Ellis Spear, of Washington, D. C. 

X 38. Were you referred to the Rosenwasser patent in your 


application ? 


*) 


(Objected to because if such reference is a part of the record in 
writing it is the best evidence.) 


Ans. I was not. 
X 39. When did you have the vessels composing Exhibit 10 
‘ made? 

Ans. In 1878. Ido not remember the month. 

X 40. Who attached the ears to which the bail is connected on 
the reservoir ? 

Ans. That I could not answer. 

X 41. Was it done in Saco? 

Ans. It was not. 

X 42. Where? 

Ans. In Biddeford. 

X 43. Do you not remember the firm or the name of the person 
or persons, or the place of business, or the street or the number, by 
whom and where it was done ? : 

Ans. I do not. 

X 44. Who attached the screw Cap LO the reservoir ? 

Ans. That I could not remember. 
69 X 45. Was that done in Biddeford ? 
Ans. It was. 

X 46. Where was the bail procured, and of whom ? 

Ans. I couldn’t say. I don’t remember. 

X 47. Who soldered in the faucet ? 
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Ans. I don’t remember. 

X 48. Was that done in Biddeford t 
Ans. It was 

X 19. Did you have the percolating vessel made to order? 
Ans. I did. 

X 50. Who made that? 

Ans. Jeremiah Goldborough 

XN Ol. Is he alive now? 

Ans. He is 

\. 52. Does he live in Biddeford? 
Ans. He does 


X53. Did he make the bottom piece of th percolating vessel 
+ 


X 54. Did he insert the vent in the top of the percolating vessel ? 
uld not say 


is the vent In t! 


\ SD). W; ne percolat Ing Vesst it or about the time 


Ans. I couldn’t answer that definitely. but I will say three or four 


X 57. When and by whom was the perforated disk with a handle 


Ans. That was made in 15/5 
A OS. Did Goldborough attach th NoZzZau on the top of the per- 


colating vessel and the faucet or either 
Ans. He attached the nozzle or beak it not the stop-cock. 
X 59. Who attached the stop-cock ‘ 
70 Ans. I think a man by the name of Stewart. 
60. Where is he now ? 
Ans. In Biddeford. 


4 P _ y ’ | | ' ; 
X Ol. \\ nere adid you ovtalh the tublng 
\ I | lel not ' * 
ANS, COUIdG HOt Say 
X 6? H] lo that | nom ry thy} npilel me. ? 
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Ans. | could not say tor a certalty, but think it 1s one of the 
first | ever used for this purpos 

X 63. Was the iron perforated diaphragm ever used in this perco- 
lator? 

Ans. It was not 

X 64. Were thie LWO sheet-metal! diaphragms—concavo-convex 
in form—one having hooks on the upper side, ever used in this per- 
colator ? 

Ans. They were. 

X 65. How early? 

Ans. About four vears ago—between ‘79 and ‘50 

X 66. Was the perforated disk now in the percolating vessel ever 
used therein ? 

Ans Yes, sir. 

X 67. How early? 


Ans. In 18758. 


46 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


X 68. How is it secured in place? 

Ans. It is not fastened. 

X 69. How is it held? 

Ans. On the concave side by the drug and on the convex side by 
the studs on the wall of the percolator. : 


X 70.. Where did you use this percolating vessel for the first time 
) | 


for the purpose of percolation ‘ 
Ans. At Biddeford, at my store, 147 Main street 
X 71. In what room or portion of the store? i 


Ans. In my laboratory. 
X 72. When was this first time—what year and *time of the 
year! 
7] Ans. In 1878; the time of the year I am not prepared to 
State. 
X 73. In what part of the building is this room ‘ 
Ans. It is in the store proper. 
X 74. Who was present beside yourself or cognizant of the fact? 
Ans. I could not say. 
X 75. What was the drug or medicine which you first put into it? 
Ans. | do not remem ber. 
X 76. Do you state that no one was present ‘ 
Ans. I do not. 
X 77. Did you have any clerk at that tim 
Ans. I did. 
X 15. W hat Was his name ? 
Ans. I cannot say certain; I will tell you to-morrow ete 
X 79. Was the perforated diaphragm now in the percolator then 
in it, or one like it ? 
Ans. One like it. think the identical! Ohne now in it. 
X 80. What menstruum did you use at that time? 
Ans. | du not remem ber. 
X 81. Can you state positively that it was in 1878 that you used 
this percolator f 
Ans. | can. 
X 82. Was the faucet on it at that tim: 
Ans. A faucet was on it at that time. 
X 83. State exactly what you did with this percolator at the tims 
referred to. 
Ans. That I could not state. 
X 84. Will you testify that you put any drug in it at all at that 
time ? 


~ 


; 


Ans. I will. " 
X 85. Not being able to remember the drug nor the men- 
struum employed, or what you did 11) manipulating the per- 
72 colator, do you testify confidently still that you put any drug 
into this percolator at a}] 4 


Ans. I do. 

X 86. Were you experimenting at this time upon the percolation 
of drugs? 

Ans. I was. 

X 87. When did you make your next experiment ? 


«**% 
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Ans. I continued them at every opportun! 
\ 88. Was your first experiment suce 


Ans lf was nota pre rfect SUCCeSS. 
X SY W hat Wis the matter / 


Ans. Not properly securing thie dis 
ing of the drug 


X\ 90. Was your second experimen 
ins. It was not. 

\ 91. What was the matter then ? 
\ns The same as be lore, 


iched a sucecessfu| One 


. , 
Ans. | can’t remember to state defi 


‘ ; , ‘ <} rey} ° : 
i> late aS hear as you can. 
\: Lb Bea ‘ ‘ . ,TT 7 ‘ “4 
iN ~~ j : Pla’ ah ,eCdl AiLterwafras 
A 94. H | lid 
: , ‘ 4? .% . ‘ . ‘ 4 
P 4 OW fhaiy ¢ rperiments dld 
, . 
\ns i Lid not sa\ 
\ Q- a ’ ? , " ;% . 
ete} ite “Us lheariy iS Vou Can 
y ’ A . ,¥ ’ 
1tis it W uid pe al (rUeCSS-WOrk, St 
( I } ) 
: ‘ ‘% 
Vo Vid you make a dozen 
. 
Ls vi 
i ~ CS 
\ ow \" j . | 
‘ a } \ Lestily qo Vou not ae 
’ ’ 
“ ry Vol (j Iritie | oe \ : 
\ne i 
7 + 


\ ’ _ : 
AWATALST LION »T thy ‘ ! | 
su i sy vil eee 
ort ’ 
' ' si 
4 t 
? 
, ~, j tii 
' 
7 é 
4 I "4 ™ ' > “Ei? 


’ 
' | ry } : ‘ a. ~— 
-, j ' ' ‘ij ip* prey crue Y ; } 
4 * 
Hl | ’ " 
i diaphi nm was passed into the ¢ 
3 
‘ : . +s 
‘ 5 - LS a Te] DOSILIOTI } 
« : . 
; ‘ : 
studs e bottom of the evlind 
' } 
. 7 " 
\ 100. You eall the end of this pe 
| ’ ‘ 
| | 7 ; . . 
i 4 ; \ 4 i ™ tii¢ 18) ii} weit 
‘ 
; 
\ | LA 
+ ‘ ' 
x y , : ¢ + " 
4 i L111 tial Wis i} elit LiiToO 
'*¢ ’ ' ‘ " " , ‘ , 
‘ ‘ Coot . Wis It Liv 
‘ ° . 
1 / st air ~ ;7 {] Ves 
’ \j , a7 . ‘ 
: , , ' > 
\ iV \\ y gid you hot * ‘ at) 
" 
(7iL' i U ier Ubi pres i} if 
i ; 
' ; j . ' s% ; 4 ’ 
} t tivvli KRTIOW Ui | is | erry 
;% ’ : 
\ ' \\ i y { ‘ now DA : + wr 
| 7" 
’ Py ’ ‘ , ry. ' ’ 
' ‘ he i i ' | (>) Varul PEhitiak VV it H 
“ 
| 6 ' ‘ ; . ‘ 
. ’ a iii \ { as Lite Q)rie Last i i\ \ 
; ; ; i}, ee © -; 
‘A : : at ‘ tial imiVit 
, : ’ ‘ P 
| ’ ' ’ ; 
{ } ¢>¢ ‘ j x pecH Ise aa COTTILG! ~ 
‘ ; . ‘ ‘ ; 
Liit i (LaiVib ItSell.) 
’ : ‘ , + . 
(ns. It is no [It is the one | us 


X 92. How long was it after your 


Al. 


[ 


sete 
SUCCE 
is» . 
ii ' 


ig 
" 
7y 
4 
. 
eee ta 
if 
; 
= = 
’ 
‘7 
ca 
‘ 7 
; 
’ 
" 
| 
; 
‘ 
. 
yi | 
ii 
i 
’ 
i 
4 
a 2 
* 


VS. 


JOHN 


—s 


BERRY. 


47 


: 
, tixyal ' “ 
Iritlg’’ Litat veal 
-, te 
» 7 
ut 
+ 
iting vessel Wa 
7 7 
, ' r\ 
VY you used tnis 
J ti » @ "TeeGate. 
; Ol Lilt Cuil 
} 
+ . | 
i@l IVALIISL Lic 
: ry 
Onin) ine sec 
: ; i ld 
s{ i] vil ‘ ( hid 
. } 
i”, So as lO avola 
’ ‘ ! 
DDoS i ré Live 
> 2 
: , . 
ry : ‘ j 1} 
‘ Wiied and “A1i2* 
5s Vesst I VOUT 
*2 
~~ os 
' il LIA ii lx- 
= 38) = Worn) ic) 
5 ’ ‘ i% rycr 
Cars Preceainy? 
‘ | 1 
must ve snowl 
> 1 * 
ent With, ill CA 


; 
; 


om “ens aie 


* 


48 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


perimenting to prevent the expansion of the material, for seven or 
eight years. 

X 104. I will read an extract from that affidavit: 

“Tn the course of my business, more than four years since, at Bid- 
deford, I used a percolating vessel constructed in the form of an 
ordinary funnel, the body elongated in a cvlindrical form. Placing 
the drug in this vessel, the form and interior arrangement of which 
is shown in Exhibit C, annexed and made a part of this afhidavit, | 
secured the drug Din position by placing upon the exposed surface 
of the drug a flat perforating plate, G, pressing the same down- 
ward and holding it in place by means of a brace, B, backed by a 
cross-bar, A, fitted into the vessel, as shown in the drawing.” 

Was that true? 


74 Ans. I used that more than seven years ago. 


(Complainants introduce here the said affidavit, Exhibit C, to be 
marked “ Complainants’ Exhibit J, A. H. D., Ex’r;” also the said 
affidavit, to be marked “ Complainants’ Exlibit kK, A. H. D., Ex’r.”) 


Adjourned to November 7, 3 p. m. 
NOVEMBER 7—3 p. m. 


X 105. I notice that you state in this affidavit, Exhibit K, that 
the complainant abandoned the invention made by him, and in 
May, 1882, adopted another form of percolator. How did you learn 
that fact? 

Ans. By advertisements. 

X 106. Were those advertisements, such as Exhibits 1, 3, 5, &e., 
introduced by you in this case? 

Ans. Exhibits 5, 4,3, and 2 show a difference from the letters 
patent. 

X 107. And these were the advertisements from which you de- 
rived your information that his patent percolator was abandoned, as 
stated in your affidavit, were they not? 

Ans. ‘They were. 

X 108. How could you know in May, IS82, that he had aban- 
doned his patented percolator when you state In your X 36 that you 
never saw the Rosenwasser patent till after yours Was granted, 
which was in October, 1882? 

Ans. I received notice some time previous to my letters patent that 
the patent was allowed. 

X 109. Is that all the explanation you can give? 

Ans. My attention was called to the loosen wasser pereolator, and 

I sent to Washington for a copy of the Rosenwasser patent. 
70 X 110. I notice in Respondent’s Kxhibit 1 a note in ink, 
“Advertised in May, 1882.” When was that put on? 

Ans. I could not say. 

X 111. I notice in Respondent’s Exhibit 5 a note in pencil, “This 
change since mine was patented.” When was that put on ? 

Ans. I could not say. 

X 112. I notice upon Exhibit 4 the words in ink, “Advertised 
December, 1882.” When and by whom was that put on? 
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Ans. It was put on by myself; the date I could not state. 

X 113. Since the evidence has begun—witlin the last few days? 

Ans. It was not. 

X 114. Were these-notes put on when these were used in the hear- 
ing last spring ? 

Ans. They were put on previous to the hearing. 

XN. 115. It now appears from these exhibits and from your affida- 
vit that you were aware of the complainants’ invention from May, 
1SS2, and also in August, 1882, when you state that your patent was 
allowed. Since you are ab le to compare the invention patented and 
the one advertised by the complainant in May, 1882, do you still 
adhere to your statement that you had never heard of the Rosen- 
wasser patent until after yours was granted ? 

(Counsel for respondent objects to the statement of counsel pre- 
liminary to his interrogation, on the ground that he erroneously 
states the contents of the exhibit and the affidavits as showing that 
the witness had actual knowledge of the facts referred to in his affi- 
davit in the month of May, 1882, when the affidavit was made in 
the month of March, 1883, and asserts the witness’ knowledge at 
that time, but not his knowledge in May, 1582, of facts existing at 
that time or in August following, and further objects that counsel 
gy peemerg states that witness has said that his patent was allowed 

August, 1882.) 


76 Ans. Did I say Rosenwasser’s letters patentin my answer? 


(Answer 36 read to witness.) 

X. 116. (Question repeated.) 

(Counsel for respondent objects that Int. 36 inquires when did 
you first see Rosenwasser’s patent; not when did you first hear of 

said patent, and that the question erroneously assumes that the wit- 
ness has testified that he has heard, instead of saw.) 

Ans. I never saw copies of the Rosenwasser letters patent until 
after mine was allowed. 

X 117. The eut on Respondent’s Exhibit 1 is intelligible to you, 
Is 1t not? | 

Ans. It is not, perfectly. 

X 118. Why did not you present model, Exhibit 10, at the hear- 
ing on preliminary injunction in the spring ? 

Ans. I did not consider it necessary at that time. 

X 119. You had this model in possession at that time, did you 
not ? 

Ans. I did. 

X 120. Now, you state, do you not, that under a motion to enjoin 
you from manufacturing your percolator, with Exhibit 10 in your 
possession, you did not think it was necessary to present Exhibit 10 
as the percolator which you had used since 1878, which 1 is almost an 
exact representation of the one patented by you ‘ 

Ans. I do. 

X 121. While making that statement you are compelled to ad- 
mit, are you not, that you introduced Complainants’ Exhibit J in 
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evidence at that time, accompanying it by the statement that “In 
the course of my business more than four years since (to wit, March, 
1883), at Biddeford, | used a percolating vessel constructed in the 
form of an ordinary funnel, the bottom elongated in a cylindrical 
form. Placing the drug in the vessel, the form and interior ar- 
rangement of which is shown in Exhibit C, annexed and made a 
part of the affidavit, I secured the drug D in position by 
placing upon the exposed surface of the drug a flat perforated 
plate C, pressing the same downward and holding it in place 
by means of a brace, B, backed by a cross-bar, A, fitted into the ves- 
sel as shown in the drawing.” 

(Objected to on the ground that the drawing is stated to have 
been annexed to a statement, which statement, if in writing, should 
be presented ; and, further, that the portion of said interrogatory in 
quotation marks does not contain the whole statement, but simply 
an extract, incomplete.) 

(Affidavit, Exhibit K, handed to witness, and also Exhibit J.) 


eadioeed 
id 


Ans. I used a device constructed similar to the drawing, Exhibit 
J, more than seven years previous to 1883. 

X 122. You further stated, did you not, in the same affidavit, Ex- 
hibit K, that without the perforated plate marked E, upon which 
the drug was placed, the swelling of the drug when moistened would 
speedily clog the orifice beneath it? 

(Objected to as before.) 

Ans. It is so in the affidavit. 

X 123. Is that the fact? 

Ans. It 1s. 

X 124. Then this Exhibit J was a percolator in which E occu- 
pied a place near the lower end during the process of percolation, 
did it not? 

Ans. It was. 

X 125. And in the absence of the plate E the drug D was liable 
to crowd down into and choke the orifice shown in the exhibit, was 
it not, as stated in your affidavit? 

Ans. It was. 

X 126. And the part described on the orifice, which is the small 
neck, was the lower end, as shown in the exhibit, was it not? 

Ans. It was. 

X 127. Was this Exhibit J intended to represent a vessel sub- 
stantially like Exhibit 9? 

Ans. It was. 

X 128. How early did you use the two diaphragms on a 
78 threaded rod, which are a part of Exhibit 10, and which 
diaphragms I will mark each with an X? 

Ans. On this particular rod, or one just like it, as early as 1880. 

(Witness adds: “ As early as 1879.”) 

X 129. Exhibit J discharged the extract through the orifice, did 
it not? 

Ans. It did. 
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X 130. This was charged with the drug, and the drug poured out 
of it, when exhausted, at the upper end, was it not? 

Ans. It was. 

X 131. Of Exhibit’10 you testify, do you not, that the percolator 
was charged with and discharged of the drug through the wide open 
end, which is the bottom, during the process of percolation ? 

Ans. I do. 

X 132. The difference between Exhibit 10 and Exhibit J, as de- 
scribed by you in your affidavit, is very clear and easily understood, 
is It not? 

Ans. It Is. 

X 133. Taking Exhibit 10, with its reservoir, stop-cocks, tube, and 
a perforated lower diaphragm, it is exactly what 1s described in 
Rosenwasser’s patent, or very nearly the same, is it not? 

Ans. In form it is substantially the same, excepting the telescop- 
ing cover for the bottom and means described for holding the lower 
diaphragm in place within the eylinder. 

X 134. You consider your patented percolator, do you not, as dif- 
ferent from and superior to Exhibit J? 

Ans. I do. 

X 135. Will you nowexplain your motive, while having in your 
possession at the time of the preliminary hearing the Exhibit 10, 
which you say is substantially the same as Rosenwasser’s invention, 

for holding that back at that hearing and presenting in your 
fit evidence then and swearing that you used it during the same 

years that you now say you used Exhibit 10, a device so dif- 
ferent as Exhibit J? 


(f Mbjected to, first, that the interrogatory asserts, contrary to the 
fact, that the witness says that Exhibit 10 is substantially the same 
as Rosenwasser’s invention, omitting the material difference stated 
by the witness in that Exhibit 10 is provided with a telescoping 
bottom and the device for supporting the diaphragnis is substanti- 
ally different; also that the question erruneously states that witness 
used it during the same years that he now says he used Exhibit 10, 
when, in fact, the witness stated in his affidavit that he used the 
device as shown in Exhibit J more than four years since, and now 
has stated that he used it more than seven years since.) 


Ans. Exhibit 10 was retained for later proceedings in the case, 
and Exhibit J was used for more than seven years previous to that 
hearing. 


(Adjourned to November 8, 1883, 10 a. m.) 


NOVEMBER 8, 1883. 
X 136. When did you see Exhibit 3 or one like it first ? 
Ans. | don’t remember. 
X 137. State as near as you can. 
Ans. Some time previous to March, 1885 
X 138. Have you found the names of any of your clerks that were 
cognizant of the use by you of Exhibit 10” 
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Ans. The names of clerks that were with me when I was using 
Exhibit 10? 

X 139. Name them all. 

Ans. Charles A.Siegmond, William E. Emery, William Hill, and 
George Stover. 

X 140. Where are they now? 
80 Ans. Siegmond is in Boston, corner of Newton and Wash- 
ington streets; Emery I don’t know about; Hill is dead, and 
Stover I do not know about. 

X 141. Are these all the clerks that knew the facts referred to? 

Ans. They are all the clerks I had. 

X 142. Name any other persons who were aware of the use by you 
of Exhibit 10 prior to May, 1879. 

Ans. Dr. G. R. Ricker, dentist, Biddeford; Dr. C. T. Emery, physi- 
cian, Biddeford; Dr. Fred. Bacon, physician, Biddeford, and, | think, 
Dr. H. E. Hill, of Saco. 

X 148. Are these all? 

Ans. All I think of at present. 

X 144. Did you use any diaphragms in Exhibit 9? 

Ans. I did. 

X 145. Where are they ? 

Ans. I could not say. 

X 146. Was not Exhibit J intended to represent Exhibit 9 and 


; 


een 


1e method of Its use | 
Ans. It was. 

X 147. In making the 19th answer in your direct you read from 
your affidavit, Exhibit K, beginning at the mark made in lead 
pencil, did you not? 


t 


(Answer 19 shown to witness.) 

Ans. I did. 

X 148. Did you ever testify in a patent case before as an expert? 

Ans. I never did. 

X 149. Were you ever called upon before in any case to eompare 
letters patent with each other? And state the subjects-matter Ol 
different specifications thereof. 

Ans. I never was. 

X 150. Have you ever given any attention to machinery and me- 

chanical implements—-made a study of them? 
81 Ans. I have always been very much interested in mechani- 
cal devices. 

X 151. That was not the question. Have you ever made a study 
of machinery and mechanical devices ? 

Ans. Not extensively. 

X 152. The affidavit, Exhibit K, is not in your handwriting, 
is it? 

Ans. It is not. 

(That portion of the deposition expert in character is objected to : 
witness not qualified.) 

(The introduction of Exhibit 10 and all evidence pertaining 
thereto is objected to, no notice being given in the answer.) 
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X 153. You found, did you not, in the use of Exhibit 9 that the 
drug would crowd down into the orifice of the vessel when you did 
not use an interposing diaphragm ? 

Ans. I did. 

X 154. Why did you put a diaphragm on the top of the drug, as 
well as underneath it, in this exhibit ? 

Ans. To hold the drug in place and to keep it from expanding. 

X 155. You don’t consider, do you, that Exhibit 9 is the same in 
principle and mode of operation as Rosenwasser’s percolator or 
yours : 

Ans. I do. 

X 156. Did you use Exhibit 9 in a public manner since 1876 or 
in 1876? 


(ns. I don’t remember 


X 157. Did you use it in 1877 in that way ? 
Ans. I don’t remember. 
XN 158. In 1878 in that way ? 
Ans don’t remem ber. 
XN. 159. [n 1879 in that way ? 
Ans. | did not. 
X 160. In 1880 ? 
Ans. I did not 
§2 XN 161. Did you use Exhibit 10 in a public manner in 


lid: but not all its parts as shown in the exhibit. 


A 
X 162. Did you use two perforated diaphragms in Exhibit 10 in 


\ 

X 163. Telescoping cover in 1878? 
Ans. I did. 

\. 164. Everything but the screw rod ? 
{us. I did not use the screw rod nor all of the diaphragms in 


X 165. Now, state when you first used Exhibit 10 in a public 
manner with the two perforated diaphragms 

Ans. Which two? 

X 166. Any two. 

ns. In 1878. 

X 167. When did you first use the screw rod with two dia- 
phragms ? 

Ans. W hich rod ? 

X 168. Any serew rod, like those in Exhibit 10. 

Ans In IS7Y. 

X 169. What time of the year? 

Ans. | don’t remember 

X 170. When you use your patented percolator you have to re- 
move the telescoping cover to put inthe drug and to take it out, 
don't you: 

Ans. I do 

X 171. What is the office or function of the telescoping cover 
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besides acting to close the end and diminish the evaporation of 
volatile liquids in your pereolator? 

Ans. It made it a reversible percolating vessel. 

X 172. Anything else? 

Ans. It makes the cylinder firmer when subjected to the action 
of the drug during the process of percolation. 

X 173. Anything else you can think of? 
83 Ans. To conveniently collect the percolate and conduct it 
into the receiving bottle. 

X 174. A percolating vessel, having a gradually narrowing dis- 
charge end, either rigidly fixed or removable, for the purpose of 
guiding the extract into a receptacle, is an old and well-known de- 
vice, 1s It not? 

Ans. It is. 

X 175. Such a thing has been in use by druggists and in labora- 
tories fur a great many years, has it not? . 

Ans. Yes. 

X 176. Then there is nothing substantially new in your tele- 
scoping cover, is there? 

Ans. No. 

X 177. Do you read German? 

Ans. No, sir. 

X 178. Upon this subject, de bene esse, from what source did you 
derive your knowledge of the device called the Realsche Presse ? 

Ans. From cuts in Geiger’s Pharmacy; from Hugo Thum, of 
Grand Rapids, Michigan; from the editor of the Deutsche Ameri- 
kanishe Apotheker Zeitung, Johns street, New York, No. 104; also 
from A. F. W. Nietsch, 158 Harrison Ave., Brooklyn, N. Y. 

X 179. Have you ever yourself read any published deseriptions 
accompanying the drawings in any publication of this device? 

Ans. I never have read, but I have had them explained. 

X 180. Then all the knowledge which you yourself have derived 
directly from publications about this device has been obtained from 
an examination of cuts, has it not? 

Ans. I have read descriptions of this apparatus that were not 
accompanied with cuts. 

X 181. Where; in what? 

Ans. In public print and private communications—letters. 

X 182. What public prints? State fully. 
84 Ans. Druggists’ Circular. ‘That’s all I think of at present. 
X 183. What was the date of publication ? 

Ans. I don’t remember. 

X 184. How long ago did you read it ? 

Ans. In the early part of this year. 

X 185. Was it a publication of about that date? 

Ans. It was not. 

X 186. How old was it? State fully. 

Ans. I could not now state. 

X 187. How could you testify that it was not about the date when 
you read it, when at the same time you cannot testify anything 
about the date? 
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Ans. I know that it was an old volume. 

X 188. Prior to 1880? 

Ans. I do not remember. 

X 189. Can you produce it ? 

Ans. I think I ean. 

X 1894. Please do so, and annex it to this deposition, will you ? 

Ans. If it is in existence I| will. 

X 190. Now, leaving out of account what has been told to you, 
written to you, and this circular, state from your examination of 
the cut or picture which you have seen of this Realsche Presse, 
lerstand that device 


from memory, exactly and fully how you un 
works. 

Ans. One diaphragm is placed within the cylinder. Without 
bearing in mind the description I could not tell exactly how it 
works. 

X 191. Then, of your own knowledge, as derived from the cuts 
or pictures alone, you do not know the operation of this device, do 


} 


you | 
Ans. Not fully. 
X 192. As derived from your own knowledge, excluding what 
has been told you by mouth or letter, can you describe the structure 


of this device? 
SO Ans. It Is a cylindrical vessel with a movable bottom, 
| ured within the cylinder 
by suitable means, aud a pipe attached to an elevated reservoir, 
through which the chamber is supplied with the liquid, opposite 
the large filling and discharging end 
X 193. How do you know that the diaphragms are to be secured 


, 


able means merely by an Inspection of 


having perforated pilates, to be set 


within the cylinder by suit ; 
the cut, without any description having been made by you? 

Ans. ‘To keep them there. 

X 194. How do you know that there are such means provided 
merely by an inspection of the cut, without having read any de- 
scription of them ? 

Ans. bv looking at the cut. 

X 195. How do you know that there is a large filling and dis- 
since you say you cannot give us a description of the 


charge orifice, g 
has been told vou? 


operation of the di vice aside from what 

Ans. It is so represented in the cut. 

(Complainants move to show out all testimony of this witness 
relative to this device and the descriptions tine reof, because witness 
is not qualified.) 

X 196 de bene esse. In your view Is ig 2 of Re spondent’s Exhibit 
b the Sume in principle and mode of Oper ition us the device set out 
in the Rosenwasser patent? 

Ans. The principle is the same in bo 
the bottom and the other down 

X 197 D. B. E. Is that all the difference 

Ans. One has means employed for securing the material in place 
and the other bas not. 


th. One passes up through 


teat meg me = ns ra ame E98 — 
a ne ene mye oe oust - 


56 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


X 198 D. B. E. Have you now stated all the difference ? 

Ans. All the principal difference. 

X 199 D. B. E. In all other substantial respects they are alike, 
are they, in your judgment ? 

Ans. The principle is the same. 
86 X 200 D. B. E. Is Respondent’s Exhibit 7 the same in 
principle and mode of operation as the Rosenwasser patent, 
In your judgment ? 

Ans. The principle is the same, excepting that the Rosenwasser 
patent shows no means of holding the diaphragms in place, and no 
provision is made for collecting the percolates. 

X 201 D. B. k. Is Respondent’s Exhibit 8, in your judgment, an 
anticipation of the Rosenwasser patent ? 

Ans. The principle is the same, with the same exceptions as was 
made in the last answer. 

X 202 D. B. EK. Is the cut annexed to the affidavit of Hampton E. 
Hill the same, in your judgment, as the Rosenwasser patent ? 

Ans. The same in principle, with the same exceptions as before. 


(Said cut is introduced, to be referred to only.) 

(All evidence in the direct and cross relative to Exhibits 10 and 
v objected to because not pleaded in the answer, cross-!nterrogatories 
being propounded dle bene esse. Evidence relative to the German 
publication containing an alleged description and cut of the Real’sche 
Presse and the introduction of the alleged publications objected to 
as not authenticated by competent evidence, the cross being put In 
de bene E88e. ) 

(Respondent replies that the objection should be overruled, not 
only on the merits, but because it was not seasonably taken.) 


(Adjourned to 3 p. m.) 


Redirect by Mr. Lunr: 


R. D. 203. Looking at Respondent’s Exhibits 1, 2, and 4, state 
how you obtained them. 

Ans. They are clippings from the “ Druggists’ Circular,” 
87 and were Obtained previous to the hearing on motion for 
preliminary injunction. 

R. D. 204. State from the Druggists’ Circular printed in what 
months and year they were clipped. 

Ans. Exhibit 2 was clipped from the November number, 1882; 
Exhibit 1 from the May number, 1882, and Exhibit 4 from the De- 
cember number, 1882. 

R. D. 205. State whether or not you have sold the articles de- 
scribed in Respondent’s Exhibit 11; and, if so, for how long a 
time? 

Ans. I have; for more than ten years. 

(Said exhibit, marked Respondent’s Exhibit 11, is here intro- 


duced.) 
(Counsel for complainants objects to the admission of said Ex- 
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hibit 11, because the same is not properly authenticated and is ir- 
relevant.) 
JOHN BERRY. 
Attest: A. H. DAVIS, Examiner. 


Sd Taken Pursuant to the 67th Rule of th Supreme Court of the 
United States, in Equity, as Amended, Before John 8S. Derby, 
Kramine yf 


New York, 160 Broapway, Nov. 12, 1883. 


Present: William Henry Clifford, Esq., counsel for complainants; 
Wilbur F. Lunt, Esq., counsel for respondent 


Deposition of A. Fr WW. Nu isch. 


Direct examination by Mr. Lunt: 


Int. 1. Please give your name, residence, age, and business. 

Ans. Adolph F. W. Nietsch; residence, 156 Harrison avenue, 
Brooklyn, E. D.; age, 59; am a pharmacist or druggist. 

2. Are you a graduate of any pharmaceutical Institution ? 

Ans. aithi ; New Y ork College of Ph irimacy. 

3. How long have you been engaged in the business? 

Ans. Since my fourteenth vear. 

i. Have you made yourself acquainted with the different methods 
of obtaining extracts by percolation and the various implements 
and devices used by druggists for that purpose? 

Ans. Yes, sir. 

D. (Respondent’s Exhibits 12 and 13 shown to witness. ) Are these 
books yours t 

Ans. Yes, sir. 
89 6. When did you obtain them and how long have you had 
them ? 

Ans. Since 1845 or 1846. I bought this one (Exhibit 12)in North 
William St., New York, and this (Exhibit 18) I had from a doctor 
named Bode. 

(Respondent introduces “ Geiger’s Pharmacie,” marked “ Respond- 
ent’s Exhibit 13;” also “ Respondent’s Exhibit 12, Geiger’s Phar- 
macie,” edited by Justus Liebig.) 

7. Have you read in Respondent’s Exhibit 13, from the mark on 
page 157 to the mark on page 159, the article there relating to 
“ Real’sche Presse;” and also in “ Respondent’s Exhibit 12,” from 
mark at top of page 157 to a mark at the top of page 160? 

Ans. Yes, sir. 

8. In what language, if you know, are these books printed ? 

Ans. German. 

9. Do you speak and write German with ease and correctness ? 

Ans. Certainly. I think so, at least. 

10. Do you speak and write the English language also? 

Ans. Yes, sir. 
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X 198 D. B. E. Have you now stated all the difference ? 

Ans. All the principal difference. 

X 199 D. B. E. In all other substantial respects they are alike, 
are they, in your judgment ? 

Ans. The principle is the same. 
S6 X 200 D. B. E. Is Respondent’s Exhibit 7 the same in 
principle and mode of operation as the Rosenwasser patent, 
in your judgment ? 

Ans. The principle is the same, excepting that the Rosenwasser 
patent shows no means of holding the diaphragms in place, and no 
provision is made for collecting the percolates. 

X 201 D. B. E. Is Respondent’s Exhibit 8, in your judgment, an 
anticipation of the Rosenwasser patent ? 

Ans. The principle is the same, with the same exceptions as was 
made in the last answer. 

X 202 D. B. E. Is the cut annexed to the affidavit of Hampton E. 
Hill the same, in your judgment, as the Rosenwasser patent ? 

Ans. The same in principle, with the same exceptions as before. 


(Said cut is introduced, to be referred to only.) 

(All evidence in the direct and cross relative to Exhibits 10 and 
9 objected to because not pleaded in the answer, cross-interrogatories 
being propounded de bene esse. Evidence relative to the German 
publication containing an alleged description and cut of the Real’sche 
Presse and the introduction of the alleged publications objected to 
as not authenticated by competent evidence, the cross being put in 
de bene esse.) 

(Respondent replies that the objection should be overruled, not 
only on the merits, but because it was not seasonably taken.) 


(Adjourned to 35 p. m.) 


*) 


oF. Me 
Redirect by Mr. LUNT: 


R. D. 203. Looking at Respondent’s Exhibits 1, 2, and 4, state 
how you obtained them. 

Ans. They are clippings from the “ Druggists’ Circular,” 
87 and were Obtained previous to the hearing on motion for 
preliminary injunction. 

R. D. 204. State from the Druggists’ Circular printed in what 
months and year they were clipped. 

Ans. Exhibit 2 was clipped from the November number, 1882; 
Exhibit 1 from the May number, 1882, and Exhibit 4 from the De- 
cember number, 1882. 

R. D. 205. State whether or not you have sold the articles de- 
scribed in Respondent’s Exhibit 11; and, if so, for how long a 
time? 

Ans. I have; for more than ten years. 

(Said exhibit, marked Respondent’s Exhibit 11, is here intro- 


duced.) 
(Counsel for complainants objects to the admission of said Ex- 
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hibit 11, because the same is not properly authenticated and is ir- 
relevant.) 
JOHN BERRY. 
Attest: A. H. DAVIS, Examiner. 


55 Taken Pursuant to the 67th Rule of the Supreme Court of the 
United States, in Equity, as Amended, Before John S. Derby, 


Kxaminer. . 
New York, 160 Broapway, Nov. 12, 1883. 


Present: William Henry Clifford, Esq., counsel for complainants; 
Wilbur F. Lunt, Esq., counsel for respondent. 


Deposition of A. F. W. Nietsch. 


Direct examination by Mr. Lunt: 


Int. 1. Please give your name, residence, age, and business. 

Ans. Adolph F. W. Nietseh; residence, 156 Harrison avenue, 
Brooklyn, E. D.; age, 59; am a pharmacist or druggist. 

2. Are you a graduate of any pharmaceutical institution ? 

Ans. lam; New York College of Pharmacy. 

3. How long have you been engaged in the business? 

Ans. Since my fourteenth vear. 

|. Have you made yourself acquainted with the different methods 
of obtaining extracts by percolation and the various implements 
and devices used by druggists for that purpose? 
Ans. Yes, sir. 


5. (Respondent’s Exhibits 12 and 13 shown to witness.) Are these 
books yours? 
Ans. Yes, sir. 
89 6. When did you obtain them and how long have you had 
them ? . 

Ans. Since 1845 or 1846. I bought this one (Exhibit 12)in North 
William St., New York, and this (Exhibit 18) | had from a doctor 
named Bode. 

(Respondent introduces “ Geiger’s Pharmacie,” marked “ Respond- 
ent’s Exhibit 13;” also “ Respondent’s Exhibit 12, Geiger’s Phar- 
macie,” edited by Justus Liebig.) 

7. Have you read in Respondent’s Exhibit 15, from the mark on 
page 157 to the mark on page 159, the article there relating to 
‘“ Real’sche Presse;” and also in “ Respondent’s Exhibit 12,” from 
mark at top of page 157 to a mark at the top of page 160? 

Ans. Yes, sir. 

8. In what language, if you know, are these books printed ? 

Ans. German. 

9. Do you speak and write German with ease and correctness ? 

Ans. Certainly. I think so, at least. 

10. Do you speak and write the English language also? 

Ans. Yes, sir. 

S—122 
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11. State whether or not the plate marked 1, figures 10 and 11, 
in Exhibit 12, are referred to in the portion of the book relating to 
“ Real’sche Presse,” befure referred to. 

Ans. Yes, sir. 

12. Have you examined “ Respondent’s Exhibit 14a?” If so, state 
whether or not it is a correct translation into the English language 
of that portion of Exhibit 13 and Exhibit 12 relating to the “ Real’- 
sche Presse,” therein contained, and state whether you compared it 
with the original. 

Ans. Yes; to the best of my knowledge, it is; I compared it. | 
read that one (Exhibit 13) and then that one (Exhibit 14a) and Ex- 
hibit 12. 

13. State whether or not you made an examination of the orig- 

inal printing in Exhibits 13 and 12, so that you are able to 
90 state that Exhibit 14a is or not a correct translation of the 
same into the English language. 

Ans. Yes, sir. 

14. And is it? 

Ans. Yes. 


? 


(Exhibit 14a introduced in evidence by respondent.) 

(Complainants’ counsel objects to the admission of the translation, 
because the qualifications of the witness have not been sufficiently 
shown in the preliminary examination ; also because no qualifica- 
tion of the actual translator has been shown, and because the trans- 
lation itself does not appear affirraatively to have been made with 
exactitude sufficient to amount to a specification such as the patent 
law requires.) 


15. State whether or not you have seen or used what is known 
and referred to in said Exhibit 12 as “ Beindorf’s Real’sche Presse,” 
and in figures 10 and 11, plate 1, of said exhibit. 

Ans. I have seen and had in my possession what is in plate 1, 


figure 11, known as Beindorf’s modification of Real’sche Presse. 


(Counsel for complainants objects to the question and answer.) 


16. Please state how long since you had such device in your pos- 
session. 


(Objection continued.) 


Ans. Couldn’t say exactly ; about from 20 to 25 years. 
17. Please describe the form and construction and method of using 
the same. 


(Objection continued.) 


Ans. It was a cylinder from block tin, which was open on one end 
and on the other was funnel-shaped. ‘There was a screw at the fun- 
nel-shaped end. In the middle on both sides there was a protuber- 
ance so it could rest on something and turn around. In this eylin- 
der there were two perforated plates, and likewise there belonged to 
it several tin rings that fitted into the cylinder, of different widths 
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or heights, and at the bottom there was a knob at each side 
91 and a funnel fitted on. There was a rim and a cut-out at- 
tached to the funnel so that you could tighten iton. You 
could push it up, turn it round, and tighten it on. When I worked 
it I put it on a stool. There were pivots on the sides so I could rest 
it on the stool. I put first one of the perforated plates in, so that it 
rested on the funnel-shaped end; then I put in the substance I 
wanted to extract, press it more or less tightly, according to the 
nature of the substance, and putin a round piece of cloth or felt cut 
like the cylinder, then the other perforated plate, and filled out the 
empty space with these rings, screwed the funnel on, shoved it up 
and turned it around, then reversed it. I then filled up the funnel- 
shaped end of the cylinder with the menstruum, then attached a 
tin pipe about one-half of an inch in diameter, and screwed it on 
and added the menstruum through the pipe till the operation was 
completed. I had a reservoir with a cock to it at the end of the 
pipe. 
18. The reservoir you last referred to was elevated above the per- 
colating cylinder and connected therewith by a pipe, was it not? 


(Objection continued, and as to form.) 


Ans. Yes; it was connected. I had a pail, and in the bottom of 
it | had a faucet, and this faucet I connected with the pipe of the 
percolator, and let it run in. that way. 

19. State the principal parts of the percolating device used by 
you, and whether or not these parts were combined together when 
the same were in use. 

(Objection continued.) 

Ans. There was a eylinder containing the substance to be ex- 
tracted, a pipe of some length filled with the menstruum to act as 
pressure, and a reservoir containing the menstruum. They must be 
combined or they couldn’t be used for that purpose. 

20. Where in the cylinder was the orifice for charging and dis- 
charging the substance to be percolated ? Please describe the form 
of the cylinder. 

92 (Objection continued.) 

Ans. The orifice for charging the cylinder was at that part where 
the funnel-shaped end could be taken off. The cylinder is a cylin- 
der. 

21. Please describe the form of the end of the cylinder opposite 
the end where it was charged and discharged with the substance to 
be percolated. 

(Objection continued.) 


Ans. It was funnel-shaped, because the perforated plate was placed 


where the funnel begun. 
22. State, in charging the cylinder with the substance to be per- 
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colated, in what position you placed it as compared with the position 
of the cylinder when percolation was 1n process. 


(Objection continued.) 


Ans. I reversed it, so that the funnel-shaped end which was at- 
tached to the evlinder was downwards. Then the open end came 
on top after taking off the other funnel-shaped end. 

23. State whether or not there was any means known to or used by 


you for varying the height and pressure of the column of the liquid 
menstruum. 

(Objection continued.) 

Ans. No; because the difference in height only made quicker 
work. 

24. State whether or not tubes were made and used of any flexible 
material. 

(Objection continued.) 

Ans. I haven’t used any of flexible material, but Geiger says they 
may be used. 

25. State whether or not when you say the cylinder is reversed 
for the purpose of charging it, that you used the word “ reversed ” 
as meaning the same as the word “ inverted.” 


(Objection continued.) 


Ans. Does inverted mean tipped up this way? Certainly I so 
meant it. 
93 26. Was the copy of “Geiger’s Pharmacie” which you 
purchased on sale at store in N. Williams street ? 

Ans. Yes, sir. 

Have you seen in this country other copies of the works num- 
ber 12 and 13, respondent’s exhibit ? 

Ans. Yes, sir. 

28. Please state how and where you procured the Beindorf perco- 
lating device which you have described as in your possession and 
use formerly. 

Ans. I don’t know the firm’s name; it was so long since; it was 
a store down-town here in New York city. A man kept druggists’ 
sundries and utensils. I was down there buying goods, and he said 
he would let me have it cheap. He showed it to me and offered it 
tome. I think I gave five dollars for it. I know I got it cheap, or 
else I wouldn’t have bought it. 

29. Where and how long did you use it‘ 

Ans. I used it in my pl ice of business, corner of Varick and 
Brown streets, in New York city, State of New Y ork, United States 
of America. I used it, I suppose, about three or four years. I can- 
not state exactly. 

30. Where upon your premises did you use it ? 

Ans. I had a little outside building used as a labor: atory attached 
to the building—kind of an extension of the house. 
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31. State whether other persons had access and entry to your 
laboratory while the device was so used by you. 

Ans. Most likely, because I didn’t make any secret of it. Friends 
came sometimes to visit me. I might have explained it to them. 

32. What became of the device, and how long since you last saw 
it? 

Ans. I left it when I sold my store—left it on the premises. About 
twenty years ago I sold the store. 


U4 Cross-examination by W. H. Ciirrorp, counsel for complain- 
ants: 

33. What substances did you percolate in the machine which you 
testify you bought? 

Ans. I extracted different roots and herbs—for example, rhu- 
barb. 

64. Can you name any other? 

Ans. Yes; wormwood, gentian root, Peruvian bark, century 
minor, dandelion. 

35. In what condition were the drugs when placed in the perco- 
lator ? 

Ans. They were ground up more or less fine, according to the 
nature of the drug. 

36. Did you have any clerks or employees at the time you had 
this device In use? 

Ans. I had an apprentice boy. 

37. What was his name, and where is he now? 

Ans. Couldn’t tell you his name. He kept a drug store, or keeps 
one now, up in Third avenue. I can find it out. 
38. Had you any other percolating device in use at the time you 
had this one ? 

Ans. No; I didn’t have any other 

39. What year did you sell out that place 

Ans. I have to caleulate back. | think ‘twas about ’61 or 62. 

10. Was the percolator included in the sale? 

Ans. Certainly ; everything that was in the store belonging to the 
business. 

41. To whom did you sell ? 

Ans. To a gentleman named H. Paepke. 

12. Does he keep there now ? 

Ans. No. 

13. Is he alive? 

Ans. Yes. 
95 14. Where does he live and where is he in business, if at 
all ? 

Ans. He is in 6th avenue, near 14th street, or was the last I knew. 

45. Have you seen him recently ? 

Ans. No; not recently; guess it was about 9 or 10 years since. 

46. Did he use it? 

Ans. I can’t tell. 

17. Was there a schedule made of the goods sold at that time? 


ee ae 
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Ans. What do you understand by schedule—a specification ? 

48. Yes. 

Ans. No; there was no schedule. 

49. Was this a second-hand percolator when you bought it; had 
it been in use before” 

Ans. Not to any appearance. I had a tin pipe made toit. That 
wasn’t with it. Of course, they wouldn’t import that. 

50. Did the cylinder come apart at or about the center ? 

Ans. No, sir. 

51. Did the upper end come off? 

Ans. The end which is the upper when in use did not come off. 

52. You fitted the tin tube to the hole in this upper end, did you 
not ? 

Ans. Yes; there was a screw, and screwed it on, you know. 
53. What did you use as the vessel to contain the percolate ? 
Ans. I put a bottle under so as to let the percolate run into it. 
54. What sort of a vessel contained the liquid menstruum ? 
Ans. It depends upon the liquid. If I had water I used a pail; 
' I used dilute alcohol I used a bottle. 
55. How long was the tube which you made? 
Ans. About six feet, I think ; it couldn’t be any more, because of 
the height of the ceiling. 
56. And the tube had a flaring upper end, did it not? 
96 Ans. It was funnel-shaped. 
o7. Describe exactly how you manipulated this percolator 
from beginning to end in making your extracts with it. 

Ans. After grinding the substance to a proper fineness I moistened 
it with the menstruum and put the percolator upon the stool and 
inverted it ; put the perforated plate in and put the substance on top 
of it, pressing it more or less tightly, according to the nature of the 
substance; put the disk of felt on and another perforated plate and 
filled the empty space, if any, with those rings, and put the other 
funnel on, tightened it by shoving those two knobs through the 
opening in the ring and turned it around, then reversed the whole 
percolator so that the end where the pipe screws on came up, filled 
the empty space of the funnel with the menstruum, and attached 
the pipe by screwing it on and kept it filled with the liquid men- 
struum till the percolation is completed. 

58. Have you ever used a similar percolator since you sold the 
one of which you testified ? 

Ans. No. 

59. What kind of percolator have you used since ? 

Ans. The common sugar-loaf form, which is now used, and Dr. 
Squibb’s improved. 

60. Was there a faucet in the vessel that contained the men- 
struum ? 

Ans. Yes; if I used a pail with water. 

61. How did you manage when you used the bottle? 

Ans. Used a syphon then. 

62. What was the difference between the elevations of the bottle 
and the percolator when you used the syphon ? 


monet 
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Ans. The percolator is always below; all you have to do is to get 
the syphon in proper position to the funnel-shaped tube so the liquid 
cun run In. 

63. How much higher was the bottle than the percolator when 

you used the syphon ? 
Ans. It was so much higher that the syphon could act. | 
couldn’t tell by the inch or anything like that. 
64. Llow long was the long arm of your syphon? 
Ans. It was as much longer as it must be. I didn’t measure. 
65. Can’t you tell us what the length of your syphon actually 
was ? 

Ans. I suppose about two feet. 

66. Did you mostly use a dilute alcohol in making your extracts 
when you used this percolator t 

Ans. Not mostly; no; more water, because I didn’t make fluid 
extracts at that time. I made solid extracts 

67. What were the dimensions and Capacity of the percolator.? 

Ans. About one gallon. I should say about eighteen or twenty 
inches; with the funnel it was more; diameter about four or five 
inches. 

Od. Why did you discontinue the use of this kind of percolator 
after the sale to Paepke? 

Ans. Because the use was sort of troublesome, and I thought | 
would use the common percolator; although it worked slower, it 
worked Just as well with proper care. 

69. in what respect was this percolator troublesome in use? 
Please enumerate. 

Ans. The first thing was to get the proper pressure on those 
rings; they wouldn’t always fit exactly to the open space; then 
another thing was putting the whole thing together. It was more 
troublesome than a common percolator ; you had to put this all to- 
gether. If by pressing too tightly vou had to take the whole 
thing apart, because nothing would Lo through at all; in a.com- 


mon percolator you can regulate that easily. 

70. Is it not your experience that the percolators you have since 
used are equally as effective and less troublesome in use than this 
old one? 

Ans. Yes; for small business. 

71. You experienced considerable trouble in the regulation of 

the pressure in the old percolator, did you not? 
Jd Ans. No more than in any ,; but 11 Dj accident I should 
press it too hard it was more trouble to regulate it. 

72. The trouble in regulating the pressure resulted from the use 
of the rings as supports for the diaphragm, did it not? 

Ans. No; it did not from that exactly. When you do not per- 
colate every day you dou't know exactly what pressure each sub- 
Stance wants 

73. What was the nature of your business on Varick and Broome 
streets—was it an ordinary drug store? 

Ans. Yes; in the German.way, as much as you can in this 
country. 
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74. What was the extent of your business; was it large, small, or 
medium ? 

Ans. It was for that time about medium. 

75. Please describe what you mean by the German way of con- 
ducting this business. 

Ans. I mean preparing or keeping on hand the German prepa- 
rations—as it was customary with the Germans. 

76. How long do you say you used this percolator t 

Ans. About four or five years. 

77. How often, as near as you can state, in a week ora month 
were you accustom« d to use the machine? 

Ans. Sometimes I used it two or three times In a week and some- 
times I wouldn’t use it for three or four weeks, if I had nothing to 
make. 

78. Were vou accustomed to do much percolating when you were 
in this store ? 

Ans. Not before I had this percolator. I used to extract by 
maceration, digestion, by pressing it out by a press. 

79. Can you testify that you used it on an average twenty times 
a year?! 

Ans. No; I couldn’t testify. 

80. You Sav you purchast d this eh ap. Why were you able to 
get it ata cheap rate? 

Ans. He had no sale for it, he said. Ile 1m ported it with 
99 other things and had no sale for it, and said he would let me 
have it cheap. , 

81. Have you ever, previous to this time, attempted the transla- 
tion of German books into English, or extracts therefrom, to be 
used for legal purposes ? 

Ans. No, sir. 

82. Are there not a considerable number of English words, such 
as have occurred in the progress of this examination, of whose mean- 
ing you are more or less uncertain ? 

Ans. There was a few, and I asked for an explanation to see if I 
was right. 

83. Do you proless to have an exact and extensive knowledge of 
the English—its idioms, grammer, and phrases? 

Ans. Yes, as far as common goes, not as to law technicalities. 

84. You are familiar with English of common discourse, are you 
not? 

Ans. Yes, sir 

85. And you do not intend to say that your knowledge of the 
language extends beyond colloquial english, do you t 

Ans. No, sir. 

86. Have you read the specifications of the patent to Mr. Rosen- 
wasser ¢ 

Ans. I believe Mr. Berry showed ine tlie specifications. 

87. You understand the structure of the percolator described 
therein, do you not? 

Ans. Yes—from that and the drawing in the newspaper which 
I saw. 
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88. State when Mr. Berry exhibited to you the description in the 
pitent and when you saw the drawing in the newspaper. 

Ans. I saw the drawing, I think, about a year and a half or two 
years ago, when it came out in the newspaper—the advertisement 
of it. The other I saw when Mr. Berry was here, November 11th, 
the day before the deposition was taken, when he called to notify 

me to come here. 
100 89. Do you notice any differences between Rosen wasser’s per- 
colator and the one you have described as in use by you on 
the corner of Varick and Broome streets ? 

Ans. Rosenwasser didn’t have that funnel-shaped end in the 
bottom, and had a flexible tube, but no material differences. 

90. Are you acquainted with Berry’s percolator ? 

Ans. No more than from the picture I have seen and the explana- 
tion Mr. Berry gave of the difference he said there was. 

91. This translation was made by H. C. Hiepe, was it not? 

Ans. Yes. 

92. Have you compared it with the original in German ? 

Ans. Yes, sir. 

J3. Was there a vent or cock of any kind in the upper end of this 
percolator which you bought? - 

Ans. Yes; there was—in what I call the upper funnel—a cock 
sO you could let off the water there was in the pipe when you 
stopped percolation. 

#4. State where it was that you bought this percolator. 

Ans. It was somewhere in Liberty street, of a young man who 
had his store upstairs; he sold druggists’ sundries. 

5. State when your attention was first called to this percolator as 
com pared with the one described in the Rosenwasser patent and 
advertisements; when and by whom ? 

Ans. | saw the advertisement in the Dutch Ameriecanische 
Apoteke-Zeitung, and I, remembering my old percolator, wrote him, 
the editor, that this was only the old thing freshed up; about a year 
and a half ago; can’t tell exactly. 

96. Have you a copy of the letter, and was it written in German? 

Ans. I have no copy, but I suppose he mentioned it in his paper. 
[It was in German. 


A. F. W. NIETSCH. 


10] Deposition of Hampton KE. Hill. 
PORTLAND, November 23, 18838. 


Direct examination by Winsur F. Lunt, Esq., counsel for 
respondent ; 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. Hampton E. Hill; Saco; 33 years eld; physician and sur- 
geon. 

2. Are you a member of any medical or pharmaceutical societies 
and a graduate of any medical institutions? If yea, state what. 
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Ans. I am a member of the Maine Medical Association ; graduate 
of the medical department of the Michigan University. 

3. How long have you been in practice? 

Ans. Since the spring of 1571. 

4. Have you ever engaged in the business of a pharmacist; if so, 
when, where, and how long ” 

Ans. I have; in Biddeford ard Portland, Maine; about four years 
in all; from 1865 to 1869. 


(Respondent introduces “ Respondent’s Exhibit 14, A. H. D., Ex’r.”) 


5. Will you examine the drawing, Respondent’s Exhibit 14, with 
the explanation appended, and state who made the drawing and 
written statement ? 

Ans. I made both. 

6. State what it is made to represent. 

Ans. It is made to represent a pressure percolator or hydraulic 
percolator. 

7. Please describe the form and method of construction of such a 
percolator. 

Ans. It consists of a reservoir elevated above an inverted 

102  percolator, the two being connected by a rubber tube, the 

flow being controlled by a spring clothes-pin on the rubber 

tube, the inverted percolator being used over a diaphragm resting 

in a glass funnel, by which the percolate was conveyed to a bottle 
or flask. 

8. State whether or not, by the inverted percolator, you mean the 
vessel in which the substance to be extracted is placed. 

Ans. I do. 

9. State in what position you hold that percolating vessel when 
charging it with the substance to be extracted. 

Ans. Open end up. 

10. State whether the body of this percolating vessel in which 
the substance to be extracted is placed is made in more pieces than 
one. 

Ans. It is not. 

11. How is the diaphragm or perforated plate supported in the 
mouth of this percolating vessel ? 


(Objected to.) 


Ans. The diaphragm rests in the funnel and the percolator on the 
diaphragm. 

12. State whether or not you combined and constructed such a 
device for percolation at any time. If yes, when and where ? 

Ans. Yes; in the summer of 1869, at Portland. 

13. Did you use it? 

Ans. I did. 

14. Where? 

Ans. In my store, on the corner of Cumberland and Myrtle streets, 
in Portland, Maine. 

15. During how long a period was it in use? 
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Ans. I used it at different times during the soda season, in warm 
weather; I should think about three months. 

16. Where was the device operated in your store? 

Ans. Over one end of the back counter. 
LOS 17. State whether it was exposed to the view of your cus- 
tomers coming into your store. 

Ans. It was. 

18. State whether or not, to your knowledge, the use of an ele- 
vated reservoir and a tube applied to a percolating vessel by an 
air-tight connection, for the purpose of obtaining pressure, is, to your 
knowledge, old and known to pharmacists more than eight years 
ago. 

Ans. It was so known more than eight years ago. 

19. Please state whether or not, while you were engaged in the 
business of a pharmacist and since then, you have known of any 
devices being publicly sold consisting of a reservoir to be elevated, 
connected with a flexible tube, for the purpose of obtaining pressure. 
Please look at Respondent’s Exhibit 11. 

Ans. I have. 

20. State what those devices were. 

Ans. Fountain syringes and different forms of nasal douches. 

21. Do you know John Berry, of Biddeford, Me., druggist ? 

Ans. I do. 

22. Where were you living in 1878? 

Ans. In Biddeford, Me. 

23. State whether or not you frequented the drug store of Mr. 
Berry during that year. 

Ans. I did. 

24. Please look at Respondent’s Exhibit 10 and state whether or 
not you saw the whole or any part of that device or one precisely 
like it in Mr. Berry’s store during the year 1878. 


(Objected to; no allegation.) 


Ans. I did; I saw it a great many times. 
25. State where it was when you saw it—in what position. 


(Same objection.) 


Ans. Hanging up near the head of the cellar stairs, in the store. 
26. How many times in 1878 did you see that device or any 


part of it in Mr. Berry’s store ?; 


104 (Same objection.) 


Ans. I used to see it commonly a good many times when I went 
in. It used to hang there regularly. 


Cross-examination by Wma. H. Crirrorp, Esq., counsel for 
complainants: 


X 27. Did you ever take apart the percolator which you say you 


saw in the store of the respondent, at Biddeford ? 
Ans. I did not. 
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X 28. At any of the times that you can now remember of having 
seen thisor a similar device in the store of the respondent, at Bidde- 
ford, did you ever take it apart and examine its internal structure 
and arrangements? 

Ans. I did not. 

X 29. Then, at the times on which you can now remember of 
having seen this device or a similar one, you were ignorant, were you 
not, of its internal structure and arrangement ? 

Ans. I was. 

X 30. Can you state positively that the two cylindrical vessels 
now before you, in the form of Exhibit 10, were the identical ves- 
sels, by your own knowledge, which you from time to tine saw, or 
at all of the times together saw, in the store of the respondent? 

Ans. I am not sure that they are the same vessels, but they have 
the same appearance. : 

X 31. Then, Doctor, is not your actual knowledge strictly limited 
to the external appearance of two cylindrical vessels? 

Ans. To the two cylindrical vessels and the rubber pipe. 

X 32. Are you positive,so that you can testify without hesitation, 
that the two cylindrical vessels that you saw were of the same diam- 
eter and length as the ones before you? 

Ans. I am not positive, but they appear to be the same 

ones. 
105 X 33. Please state upon what support or how otherwise 
held was the half I now show you which has a handle on the 
funnel-shaped end. 

Ans. It was hanging up by the bail on the square end. I think 
it was hung on a hook or nail upon the side of a cornice, near to 
the ceiling, nine or ten feet from the floor. 

X 34. Please state in what manner the other vessel was supported 
and on what. 

Ans. I have no recollection. 

X 35. Did you ever make any careful examination of or give any 
particular attention to the vessels you saw, any more than you 
would to any other articles suspended or placed in any equally con- 
spicuous place in an apothecary store? 

Ans. I gave more attention to it and asked some questions about 
it; but he was not inclined to be communicative about it and I 
concluded not to make any more inquiries. 

X 36. Are you able to state positively, as to the question of dimen- 
sions, that either of these two vessels was not of the size of Exhibit 
9, for instance ? 

Ans. I am. 

X 37. Can you testify positively that that part of the device which 
you saw corresponding to Exhibit 10, now provided with a remov- 
able funnel-shaped end, had such removable funnel-shaped end on 
it at the times you saw it in the shop of the defendant ? 

Ans. I do not remember. 

X 38. Can you positively state that that part of that device had 
any funnel-shaped lower end to it at the times you saw it? 
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Ans. lam notsure. I have an impression that it had, but can’t 
state positively, as it was a good while ago. 
X 39. Can you state positively, of your own knowledge and not 
by information, that you ever saw the device in operation, however 
made ? 


106 Ans. I cannot state positively at this late day, for I have 
forgotten. 


X 40. Can you staté, Doctor, that the upper of these two vessels 
had the serew cap and stop-cock ? 

Ans. Not positively; but it has the same appearance now as when 
I saw it. As to the screw cap, | am not sure. I am sure the stop- 
cock was on it. 

X 41. Are you positive concerning the other cylinder as to the 
stop-cock and nipple? 

Ans. I am not. 

X 42. Will you state when it was that Mr. Berry first recalled 
your attention to the fact of your having observed these two vessels, 
placed as you have described, in bis store, with a view to receiving 
your evidence thereupon ? 

(Objected to as assuming that Mr. Berry did call witness’ atten- 
tion to the matter, when there is no evidence of such a fact appearing 
in the examination.) 


Ans. It was, I think, either Tuesday or Wednesday of this week. 

X 43. Any allusion to these devices not appearing in your affida- 
vit and in Respondent’s Exhibit 14, I conclude that Mr. Berry had 
not spoken to you concerning Exhibit 10 at the time this affidavit 
was sworn to, March 30,1883. Am I correct? 

Ans. Not in detail; only that he had such an arrangement, so 
far as I recollect now. 

X 44. Can you state positively that prior to March 30, 1883, Mr. 
Berry had called your attention to the fact that you had seen these 
two vessels of which you have testified in his store in 1878? 

Ans. I have no recollection of his having called my attention 
to it. 

X 45. Then when the affidavit of March 30, 1883, was made by 

you it contained, in your judgment, did it not, all the knowl- 
107 edge of this class of percolators in use as early as 1877 or ’8 
you then possessed, excluding any allusion to an elevated 
reservoir in general, nasal douches, etc., and confining your answer 


‘; 


to percolators strictly of the class of Rosenwasser’s or Berry’s ‘ 
(Affidavit shown to witness and by him read.) 


Ans. I don’t think that it did include all that I knew of, for I had 
seen a description something like Rosenwasser’s device in a work 
nearly a hundred years old, | think. 

X 46. I mean more particularly that at the time of giving this 
affidavit of March 30, 1883, you did not have in your mind the de- 
vice which you saw in the respondent’s shop in 1878, did you? 

Ans. Not one just like, but one of similar principle. 

X 47. I don’t think you understand me. I mean did you have 
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any existing memory of the 1878 device at the time you made oath 
to the affidavit of March 30, 1883? 

Ans. I had a recollection of seeing it, as I have testified—as far as 
its outside appearance went. I did not know what was inside of it 
and I don’t know. 

X 48. I presume, then, that, having this memory of that device 
and knowing nothing of the internal structure, you did not consider 
it to be of any pertinency to this case and so omitted mentioning it. 
Am | correct ? 


(Objected to—irrelevant—it not appearing that the witness was 
ever called upon to give his affidavit to any other points than those 
referred to in said affidavit.) 


Ans. In that testimony of March 30 I simply testified to facts 
therein stated as being all that was asked of me at the titne. 

X 49. Was Mr. Berry present when you were consulted with a 
view to your affidavit, or when you were questioned, or when you 
wrote out or prepared the same and the sketch annexed thereto? 

Ans. He was pressed when I was questioned, but not when | 
made the affidavit and the sketch annexed to it. 

X 50. Did he ask you at that time to keep back the fact 
108 that you had seen these two cylinders and the hose in his 
store in 1878? 

Ans. He did not. 

X 51. Was any allusion at that time made by him, that you can 
now remember, to the two cylinders and the hose, as seen by you, 
and to the fact that they were seen by you in his store in 1878? 

Ans. I don’t have any distinct recollection as to whether he did 
at that particular time, but he did at some time nearthen. I think it 
was afterwards, but am not sure. 

X 52. Doctor, can you positively testify that Mr. Berry spoke to 
you about your having seen that device in 1878, prior to the first 
of November instant? 

Ans. I can’t say positively that he did, but I think he did. 

X 53. What I mean is, are you willing, as a witness, to make 
oath that he did actually speak to you about your having seen 
these two tin things in his store in 1878, before the first of this 
month ? 

Ans. I think he did, but not with reference to any testimony 
here. : 

X 54. You do not quite answer my question. Do you make oath 
that Mr. Berry did so speak to you prior to the first of this month ? 

Ans. No; I do not. 

X 55. Now, will you please state when he first spoke to you of 
this matter with a view to your giving a deposition in this case? 

Ans. Either Tuesday or Wednesday evening of this week. 

X 56. When did you first learn from Mr. Berry, if ever, that this 
was, according to his statement, a percolator—I mean Exhibit 10? 


(Question reread to witness at request of counsel for respondent.) 
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109 Ans. This week, definitely, but indefinitely some time ago; 
just when I don’t remember now. 
X 57. Was the word “ indefinitely ” employed by you as descrip- 
tive of the account which Berry gave you of what was inside of the 
cylinder or of the time when he thus spoke to you of it? 


(Previous question and answer reread to witness at the request 
of Mr. Lunt.) 


Ans. I meant by that that it was a percolator; not about the in- 
side of it at all. 

X. 58. Now, please state the earliest date vou can testify to when 
Berry told vou in this indefinite way that that 1878 machine was a 
percolator. 

Ans. Some time this last spring. 

X 59. Can you testify that Berry told vou that the 1878 device 
was « percolator before you gave your affidavit of March 50th? 

Ans. Not positively. 

X 60. Is it or not the inclination of your mind that it was after- 
wards? 

Ans. I can’t say. 

X 61. Did you ever see in Berry’s store Exhibit 9, or something 
like it? 

Ans. I don’t remember it. 

X 62. For what purpose did you use the device, Exhibit 13, in 
your store in Portland ? 

Ans. lor syrups, for soda, or for any use—simple syrups. 

X 63. You employed it, did you not, for the dissolving of crystals 
of sugar: 

Ans. I did. 

X 64. Of course your contents of your vessel D was dissolved and 
passed away in liquid form when the operation was complete; was 
it not so? 

Ans. Yes; if the water was not let en too fast. 

X 65. The spring clothes-pin ( was employed, was it not, 
110 to regulate and control the drip of the water upon the 
sugar so moderately that dissolution of the sugar might take 

place ? 

Ans. It was by means of a stnall wooden wedge. 

X 66. In making syrup of the kind produced in this device you 
used the clothes-pin which you have described, did you not, to 
make the proportion of water and saccharine substance correct and 
so as to get the syrup of the proper density and sweetness ? 

Ans. No; I used it to completely shut the water off till I was 
ready to let it on, and afterwards with a small wooden wedge to 
control the amount of water to be let on during a given time. 

X 663. Did you always fill D chock full of sugar? 


Ans. did. 


(Counsel for complainants asks leave of the court to refer to the 
affidavit of witness, dated March 30, the whole being open for in- 
spection and comment by both sides, and introduces the same, not 
to be printed.) 
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(Counsel for respondent objects, unless said affidavit 1s introduced 
in evidence, aud also objects to the use of said affidavit in contradic- 
tion to answers of witness upon any collateral matters concerning 
which counsel for complainants has interrogated the witness.) 


X 67. In the percolation of drugs the medicinal substance has a 
tendency to swell and occupy more space when saturated with water 
and some other liquids than when it was in a dry state, before satura- 
tion, does it not ? 

Ans. Most of them do. I think some pure gums do not swell. 

X 68. Is not the reason of this, as in the case of crystals of sugar, 
that dissolution and washing away of the gums commences almost 
simultaneously with the contact of the water. or alcohol with the 
gums ? 

Ans. I think it is more because the gums do not contain 
11] any woody fibre, as also in the case of sugar , also there is 
not the same amount of capillary attraction in the mass. 


Redirect by Mr. Lunr: 


Rk. D. 69. State whether or not. in 1878. when you saw the device, 
Exhibit 10, or one like it, in Berry’s store, you then knew or recog- 
nized the use and purpose of the device. 

(Objected to because involving no fact, but a process of reasoning 
by the witness.) 

Ans. I did not know it from him; I surmised what it might be 
for. It was.a Yankee guess. 

R. D. 70. What did you then surmise that 1 might be 

Ans. A percolator of some kind. 

R. D. 71. State whether or not the device used by you for perco- 
lation in 1869, Respondent’s Exhibit 14, could be practically used 
for general percolation of drugs as well as for making syrups. 


*) 


(Objected to: witness is called to testify to faets of previous use 
under the statute, not to theorize. 


Ans. It could be used, but not with any advantage over the ordi- 
nary way of percolation—not as I had it arranged. 


HAMPTON E. HILL. 
Attest: A. H. DAVIS, Examiner. 


112 Deposition of George R. Ricker. 
PorRTLAND, Nov. 30, 1883. 


Direct examination by Witsur F. Lunt, Esq., counsel for 
respondent : 


Int. 1. What is vour name, age, residence, and occupation ? 

A. George R. Ricker; 27 years old; Biddeford, Me.; dentist. 

2. State how long you have been engaged in the profession of den- 
tist in Biddeford. 

Ans. Five years since last May. 
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3. Did you come to Biddeford five years ago last spring ? 
Ans. I did. 


(Respondent’s Exhibit 10 shown to witness.) 


4. State when,if before to-day, you first saw this device, Respond- 
ent’s Exhibit 10. 

Ans. I saw it in the spring of 1878, or one just like it. 

5. Where did you first see it in the spring of 1878? 

Ans. In John Berry’s drug store, Biddeford, Me. 

6. Was Mr. Berry using it? 

Ans. He was. 

7. State whether or not you were in his store frequently during 
the year 1878. 

Ans. Unless sick or out of town I think I was in there every 
day. 

8. How many times did you see this device ? 

Ans. Well, it was hanging where I couldn’t help seeing it. I 
generally went in behind his counter, where he was operating. 

9. Have you continued your frequent calls at Mr. Berry’s store 
since that time? 
Ans. | have. 


L135 10. Did you in 1878 observe the internal arrangement of 
the percolating vessel which is now shown you, the same hav- 


ing both ends funnel-shaped and being a part of Exhibit 10? 

Ans. I did. 

11. Did you early in 1878 observe the method adopted by Mr. 
Berry for securing in place the bottom diaphragm next to the open 
end of said vessel ? 

Ans. I know | have seen him using sticks to fasten it in in the 


spring of 1578. 


Cross-examination by Wm. Henry CLirrorb, Esq., counsel 
ior complainants: 


X 12. Do you state that these two vessels are the identical ones 
that you saw at Mr. berry’s store? 

Aus. Those or some just like them. 

X Ld. W here were they placed t 

Ans. They were hung—this part (touching the reservoir)—per- 
haps three or four feet from the entrance to the cellar door. 

X l L. W hat were they suspended trom ” 

Ans. From the ceiling. 

X 15. From what in the ceiling were these vessels hung? 

Ans. I do not know. 

X 16. Which one is uppermost ? 

Ans. The one with the bail. 

X ive Do you remember how the lower one of these two was Sup- 
ported ? | 

Ans. It was set through a bench. 

X 18. Do you remember by what the two vessels were connected ? 

Ans. A rubber tube. 

10—122 
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X 19. Can you testify from your own recollection of the 

spring of 1878, and not from information otherwise derived, 

lid that the lower vessel has this perforated diaphragm placed as 
you now see it? 

Ans. I cannot. 

X 20. Can you testify of your own knowledge of 1878, and not 
from information otherwise derived, that the lower vessel had in it 
at the time it was being used a diaphragm like this one with a small 
handle on it? 

Ans. I cannot. 

X 21. Did you ever see the lower vessel when you can state, from 
your own knowledge, in the spring of 1878, and not from informa- 
tion otherwise derived, that it had within it either or both of the 
two diaphragms referred to? 

Ans. I can; but I can’t state the particuiar day. 

X 22. Can you testify, of your own knowledge, that you saw that 
vessel with those two diaphragms in it in 1878? 

Ans. I did, or one just like it. 

X 23. Do you know, of your own knowledge, what was in the 
vessel at the time when you say you saw it in use? 

Ans. I do not—a drug. 

X 24. Did you ever see Berry filling the vessel with any sub- 
stance ¢ 

Ans. I have. 

X 25. Do you know what it was? 

Ans. I do not. 

X 26. Can you testify that the vessel that you saw had this nipple? 

Ans. I cannot. 

A 27. Can you testify that the other one had this screw cap? 

Ans. I cannot, but I think not. 

X 28. Can you testify that both of them or either of them had 
the stop-cock which you see on them now? 

Ans. They both had them on them. 

X 29. Was the lower end of the lower vessel set down into or 

through a hole in the bench or table ? 
115 Ans. The funnel-shaped end did. 
X 30. Did you see any perforated diaphragms separated 
from the lower vessel lying about anywhere near it? 

Ans. I can’t remember. 

X 31. Do you know what was contained in the upper vessel ? 

Ans. I can’t say what was contained in it at the time, but 
erally diluted alcohol. 


pen- 


GEO. R. RICKER. 
Attest: A. H. DAVIS, Lvaminer. 
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Deposition of Charles A. Sregemund. 


PORTLA ND, Nove mber 30, LSS3. 


Direct examination by Witsur F. Lunt, Esq., counsel for 
respondent: 


int. 1. Please state your name, age, residence, and occupation. 

Ans. Charles A. Siegemund; 27 years old; Boston, Mass.; phar- 
macist. 

2. Have you ever been in the employ of John Berry, druggist, of 
Diddeford, Me.; if so, when ? 

Ans. Yes; in 1878 and previous years; beginning in 1876 and 
leaving off in 1880. 

». state wh ther or not you have seehl the device now shown you, 
Respondent’s Exhibit 10,in Biddeford. If yes, where and when did 
you first see it? 

Ans. I could not swear that it was the very identical thing, but 
one similar in every way, shapé, or manner—that 1s, so far as the 
exterior is concerned. I saw it in Biddeford in the vear 1878 at 

John Berry’s drug store. 
116 1. State whether or not you saw it in use by Mr. Berry in 
his store in 1878. 

Ans. Yes. 

5. How—continuously. 

Ans. I have seen it used lots of times; seen him at work upon 
it, charging and discharging. I can’t say how many. 

6. Did Mr. Berry use this percolating device in making extracts 
from drugs? 

Ans. Yes; extracts and tinctures 

7. Can you state whether or not he used perforated diaphragms 
in the interior for holding the drugs in place? 

Ans. Yes: he did. 

8S. How did he, when you first observed, fasten the outer dia- 
phragm against the drug? 

Ans. By means of sticks supporting the diaphragm and holding 
it in place—pieces projecting out on the inner surface. 

9. Do you mean that the sticks rested upon points or studs pro- 
jecting from the lower end and inside of the percolating vessel ? 

Ans. Yes, sir. 

10. State if you can point out the place where such projections 
existed or if you see any marks indicating where those studs were. 

Ans. I can’t point out the particular plac [he sticks were in 
there, some four or five, I think. I can’t recollect just where they 


11. How long have you been engaged in the business of phar- 
» ¥ 

Ans. About ten years altogether. 

12. When did you first know of the process of percolation by 
using ali elevated reservoir containing the menstruum connected 
by a tube with a percolating vessel, the upper end of which was air- 
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tight, and which vessel was charged with a drug at the opposite or 
lower end ? 
Ans. In 1878, sure. 


117 Cross-examination by Wm. Henry Ciirrorp, Esq., counsel 
for complainants: 

X 13. Were the sticks which you speak of made to rest upon pro- 
jections on the inside of the vessel ? 

Ans. Yes, sir. 

X 14. They extended across from one side to the other, did they 
not? 

Ans. No; they did not. 

X 15. How were they held up? 

Ans. Pushed up against the lower diaphragm and held by pieces 
projected out from the bottom on the inner surface. 

X 16. What were these pieces on the inner surface made of? 

Ans. Of wood in some form. 

X 17. How were they fastened to the vessel ? 

Ans. By pieces projecting out from the bottom of the inner sur- 
face of the vessel. 

X 18. What were those projecting pieces made of ? 

Ans. I couldn’t say. I think tin. 

X 19. How many were'there? 

Ans. Say four or five. I think four or five. 

X 20. Then the diaphragm rested on the sticks that rested on the 
projecting pieces, did it not? 

Ans. The lower diaphragm was supported in place by the sticks 
and rested on those pieces that projected out from the inner surface 
of the vessel. 

X 21. Did you ever see Berry put the diaphragm in ? 

Ans. Yes, sir. 

X 22. How did he put it in? 

Ans. He put in one diaphragm that projected on the inner sur- 
face; packed his drug in some form, or whatever he had to go into 
it; then placed the lower diaphragm against the drug; put these 
sticks in that were supported by these pleces that projected from 
the inner part of the surface of the vessel; then put on the lower 

cover. 
118 X 23. How near to the projecting pieces did he fill the 
vessel with the drug—up close to them, so as to nearly fill 
the vessel with the drug? 

Ans. According to the amount of drug; those sticks were cut 
accordingly. 

X 24. Now describe how the diaphragm was put into the vessel. 

Ans. Pieces projected on the inner surface at the further end— 
say two or three inches, or more. These pieces that projected out 
were placed right around, and the diaphragm was shoved up in— 
one of them—then the drug placed in and packed ; the other dia- 
phragm placed in and supported by these pieces of wood. 

X 25. At which end was the first diaphragm inserted ? 

Ans. At the funnel-shaped end. 
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X 26. Was it pushed up 
Ans. Yes. sIr. 
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) the vessel flatwise by hand ? 


X 27. Was the other diaphragm put in in the same manner? 

Ans. Yes, sir: onto the drug. 

X 25 Was the lower diaphragm placed itl the mouth of the Ves- 
sel and pushed in flatwise, the same as the other one? 

Ans. Yes. sir: and supported by these sticks—that 1s, onto the 
drug. 

X 29. Can you positively testify that ave accurately de- 
scribed the manner in which Mr. Be ed the diaphragms 
into the vessel? 

Ans. The way I have described it 1s y he put them in 
yes, sir | Can testifv to that posi Vi ly. 

X 30. You were in Mr. Berry’s employ nany years ? 

Ans. About four years 

X\ 3]. You saw this device from ti vhen it was being 
used ‘ 

Ans. Yes, sir 

X 32. You saw Mr. Berry, | suppose, frequently when he 
L1Y ) 5 a the diaphragms into pla - pu ' Ve deseribed. did 
yi l not 

Ans. Yes, sir: I saw hin sionally 

X33. You saw him doing this often en lid you not, to be 
cleal as to how if Was done 

Ans Certa nly 

X 34. How many of these pt y pieces re there to support 
the sticks that held the lower diaphrag 

Ans. Some four or five 

X oo How many pieces were ther upper one ? 

Ans. Some four or five There may hav nh more. 

X 36. How far did they project, as neat is you ean recollect ? 

Ans. Some two or three inches or more trom the top. 

X 37. How far did they project int the vess or from the walls 
where they were attached 

Ans. A half inch, less or mor 

X 38. Was or not the lower diaphragm always held in the same 
place Mn the vessel 

Ans. It couldn’t have been ; it was placed according to the amount 
of drug you want to percolate. ‘The sticks were cut according to 
thre length il} rested Upon th piece s that Dro} ected Out 

X 39. Are you sure that the two vessels that you saw at Berry’s 
were of the same size as the two now before you? 

Ans. I ecouldn’t say exactly, but simila every way. 

X 40. Could vou positively testify that t were not of the size 
of Exhibit 9, now shown you? 

Ans. Yes: I could. 

X 41. Could what? 

Ans. Say they were not exactly ot the s 

Xx WA Can you testify which of the LWO Vess 5 Was placed upper- 


most? If so, point it out 
Ans. The reservoir was up. 
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120 X 43. Can you testify that the upper vessel had the screw 
cap? 

Ans. It had something similar to prevent evaporation. It may 
have been a screw cap; | could not say. 

X 44. Did the lower one have the nipple? 

Ans. I can’t recall just at present; it was funnel-shaped, anyway, 
at both ends, one end removable. 

(Counsel for complainants takes a diaphragm and pushes it into 
the vessel flatwise and asks witness as follows :) 


X 45. Is this the way you saw Berry put the diaphragm into 
place? 

Ans. A similar way; he pushed them in. 

X 46. I suppose you saw him doing this quite frequently, did 
you not? 

Ans. Yes, sir; I could not help it. 

X 47. Can you positively testify that there was a diaphragm in 
use near the upper end of the vessel, such as is seen in it now? 

Ans. None permanent. There was one placed when the machine 
Was In operation. 

X 48. What did the lower vessel rest on ? 

Ans. Rested on a board that projected from the side of the wall— 
that is, when it was all set up and charged it rested on a board and 
the contents went into a Morson’s magnesia bottle—a gallon bottle— 
graduated on the side. 

X 49. Were these tin projections soldered, do you think, to the 
inside of the vessel ? 

Ans. Yes; they were soldered in on the inner part. 

X 50. How high above the precolator was the reservoir elevated ? 

Ans. Five or six feet. 

X 51. I suppose the position of the lower diaphragm was regu- 
lated by the length of the sticks that rested against the tin projec- 
tions, was it not? 

Ans. Yes, sir. 
12] X 52. Do you testify that both of these vessels had the 
stop-cocks that you see on them now, or any stop-cocks at 
all? 

Ans. I couldn’t say there were the same identical stop-cocks, but 
there were two stop-cocks, one at the top and one at the bottom. I 
recollect them well; they were two old ones we had in the store. 

X 53. You became very familiar, did you not, with this perco- 
lator and with Berry’s method of using it while you were at work 
in this store? 

Ans. Quite so, for the time I was there. He worked it himself 
and I saw him working it. 

X 54. He always pushed his diaphrams in flatwise, as you have 
stated, did he not? 

Ans. What time I was there. While I was with him I noticed it. 

X 55. Did the lower diaphragm which you saw when you were 
there have a handle on it like the one now shown you ? 

Ans. I couldn’t recollect. I know he put it in. I am sure of 


that. 
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X 56. Did you, for instance, see him put in the diaphragms as 
often as once a week while you were working for him? — 

Ans. Could Suy SO xactly. [ have seen him put them in time 
aiter time 

\ 57. Always put them in flatwise, did he‘ 

Ans. He put one in, then put the drug in, then put the other in, 
whenever | saw him, and the lower diaphragm was supported by 


; 


sticks. 
> X. OS. Did Berry have more than one of these percolators while 
you were with him ? 
Aus. I recollect one similar to this in operation; also a common 


? 


' glass percolator, which all drug stores have. 
X 59. Did he have any other tin one but this one? 
Ans. I couldn’t say; I think there was another tin one kicking 
round. 
122 Redirect by Mr. Lunt: 
(Witness is shown the lower percolating vessel.) 
| Rk. D. 60. If there were projections inside this vessel from the 
| walls near the lower end exceeding two in number how was it pos- 
' sible for Mr. Bi rry, holding the diaphram flatwise, to push it straight 


In against the drug? 


| Ans. I should have been -more careful. He put it in this way 
‘ (sloping it) and then pushed it against the drug 


CHARLES A. SIEGEMUND. 


4 
Attest: A. H. DAVIS, Examiner 
Deposition of Edward E. Swett 
PorRTLAND, Nov. 30, 1883. 
Direct examination by WILBuR F. LuNT, lisq., counsel for 
respondent: 
Int. 1. What is your name, age, residence, and occupation ? 
Ans. Edward E. Swett; 53 years old; Kennebunkport, Me.; run- 
ning a stone quarry. 
2. Where were you in the early part of 1878 ” 
A. In MeKean Co., Pennsylvania. 
3. In what business were you then engaged ” 
Ans. In the torpedo business—topedoing oil wells. 
> |. Did you have occasion to come to Maine during the year 1878; 


if so. what was the occasion of it? 
Ans. I did; on account of my mother being thrown from her 

carriage and fatally injured. 

5. Can you state about what time of the year that was? 
125 Ans. It was the first of December. 

6. State whether or not while you were home in Maine, in 
the month of December, 1878, you visited the drug store of John 
Berry, of Biddeford. 


Ans. I did. 
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7. Did vou see Mr. Berry and have any conversation with him? 

A. I did. 

8. Look at this contrivance, Respondent’s Exhibit 10, and state 
whether or not, at the time of your visit to his store in said Decem- 
ber, 1878, you saw this percolating device. 

Ans. I did, or something like it, as near as I can tell. 

9. Did you then examine the percolating device? 

Ans. I did. 

10. Did you have any conversation with Mr. John Berry in regard 
to it while you were so examining it? 

Ans. I did. 

11. Was the percolator in actual use in the process of percolating 
when you looked at it? 

Ans. It was not. 

12. State whether or not you examined the interior arrangement 
of the percolating vessel at that time. 

Ans. I did. 

13. Did you then notice how the lower diaphragm was kept in 
position by Mr. Berry? 

(Objected to, witness not having testified to any diaphragm.) 

A. I did—at least, how he explained to me it was kept in posi- 
tion ; I did not see it work. 

14. State what devices were contained within the percolating ves- 
sel when you saw it. 

Ans. There were two perforated plates, and, as nearly as I can 
remember, they were held in place by little bosses soldered onto the 

inside of the vessel. 
124 15. state whether or not any little sticks or props were used, 
so far as you saw or had explained to vou. 

Ans. Yes; he explained to me that, as fast as the drug settled, he 
squat down the perforated plate and shoved it down under those 
bosses. I suggested to him another way to do it. 

16. Please examine Exhibit 10 carefully and state whether you 
have any doubt that this device is the identical one then exhibited 
to you by Mr. John Berry. 

Ans. I think it is the same one, or one just about like it—just like 
it with the exception that something has been taken off there (point- 
ing to the lower inside surface of the percolating vessel). ‘The bosses 
have been taken off. 


Cross-examination by Wm. Henry Criirrorp, Esq., counsel 
for complainants: 
X 17. Are you of any relation to Mr. Berry? 
Ans. Mr. Berry’s mother is a cousin to me. 
X 18. Are you on intimate and friendly terms with Mr. Berry ; 
are your families intimate ? 
Ans. No; they are not acquainted—his family and mine. I have 
always been on friendly terms with Mr. Berry. 
X 19. Did he make this disclosure to you as a confidential mat- 
ter at that time, as one would to a friend in whom he confided ? 
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(Objected to as calling for an expression of opinion on part of 
witness. ) 


Ans. He says to me: “ Here, Swett, you are working a patent. 
Come here and see what I am getting up.” He explained it to me 
then all through; took it down and took it apart, and explained it 
ail to me. 

X 20. Your mother died in the early part of December, 1878, did 
she not? 

Ans. The 4th day of December, 1878. 
125 X 21. Where have you resided since you were in Pennsyl- 
vania, in 1878? 

Ans. I resided in McKean county, Pennsylvania, and in Cata- 
raugus county, New York. 

» G& - I — since ? 

Ans. Until the summer of 1880, and since at Biddeford and Ken- 
oF ance Me 

X 23. How many times in all have you seen this device or one 
like it in Be rry s shop ? 

Ans. One just like it or something similar every time I have 
been in his shop. I saw it hanging ther 

X 24. Can you swear positively that it was not in 1880 that 
Berry talked with vou about this machine? 

Ans. | ean. 

X 25. How Can you nx the date of seelng the percolator as being 
the same or about the same as the date of the death of your 
mother ? 

Ans. Because after I buried my mother | stayed in Biddeford 
some four or five days, and that was the time that I saw it, while 
J was Wulting. 

X 26. When were you first requested by Mr. Berry to testify in this 
case, and where? 

Ans. I can’t tell exactly the day, but it was some time last week 
at Biddeford. 

Rae. De you al that time talk over the fact of your visiting 
his store in 1878” 

Ans. We did. 

X 273. At the time of this conversation did you remember the 
date as clearly as you now do 4 

Ans. I did not. l rememberd that it was at the time my mother 
died, and that that was in 1878, but I had to refresh my memory as to 
the exact day of the month. 

X 28. Were you, at the time of this conversation last week, 

then positively certain that you saw the percolator near the 
126 time of your mother’s death,and did you not have to refresh 
your memory on that point? 

Ans. I was. I did not on that point. I was positive of i 

X 29. What I mean is that without this conversation an Mr. 
Berry could you then have testified as confidently as you nuw do 
that it was in 1878 that yuu saw the percolator? 


Ans. I could. 
11—122 
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X 30. Supposing you had not conversed with Mr. Berry at all, 
could you have testified to the year 1878 without something to con- 
Vince you that that was the year? 

Ans. I don’t know exactly how to answer that. If there had not 
beev anything said about it I should never have thought about it. 
He called my attention and asked me if I could remember the fact 
of his showing me his percolator. 1 told him that I recollected it 
well, from the fact that it was the time I came home to bury my 
mother. He wanted to know when that was, and I told him that 
it was in the fall of 1878. He asked me if I could testify to that, 
and I told him I could, and I have. 

X 31. Did you at this time run over with Mr. Berry the conver- 
sation and description which you have given of the device ’ 

Ans. We did not. 

X 32. Suppose you had not conversed with Mr. Berry and re- 
freshed your recollection, could you have positively testified that it 
was 1n 1878 that he explained LO you about the diaphragms and 
shoving up with the sticks? 

Ans. I could. 

X 33. Have you not seen the different parts of this device in 
1880 and years since? 

Ans. I have not; not to examine them. I have seen tinmen at 
work on John Berry’s patent, but that is all. 

X 34. You have seen, have you not, at various times the dia- 


phragms and the vessels and funnel-shaped end that is remov- 
able? 
127 Ans. I have not seen them, except hanging up behind his 


counter, since | examined them. 

X 30. You have said that Mr. Berry explained to you, when the 
drug settled, that he shoved up the diaphragm against 1b. What 
did you understand from him caused the drug to settle ? 

Ans. I should have to think a good while before I could tell what 
[I thought at that time. I don’t know as I gave it any thought 
what he wanted me to understand. I know I made a suggestion to 
him what I should do to make them settle. 

X 36. At the time of this conversation in 1878 you did not under- 
stand, did you, what was to make the drug settle ? 

Ans. No. I didn’t give it a second thought, as I know of, about 
the drug. All [ was anxious about was to have him improve it ac- 
cording to my ideas. 

X 37. Did you understand from Mr. Berry at that time that 
when the drug did settle the disk was shored down upon the drug ” 

Ans. No. I understood it was shored up from the bosses. 

X 38: Are you quite positive about that, whether it was to be 
shored up or down ? 

Ans. Oh, I am positive it was to be shored up. 

X 39. How was the upper diaphragm held in place when you saw 
it in 1878? 

Ans. I couldn’t say how. I think it was merely dropped in. 

X 40. Are you positive that there was one? 

Ans. I am positive that there were two perforated plates. 
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X 41. Did you understand the process of percolation when you 
had this conversation in 1878 ? 
Ans. I did not; only as he explained to me then. 
X 42. Did he state to you that during the process the drug set- 
tled and so required that the plate should be shored up? 
Ans He explained to me that as the strength came out into 
128 the aicohol he squat the followers together and shored them 
up with props between the perforated plate and the boss 
a \ 45. How many bosses were there on the inside of the vessel ? 


Ans ‘Two only, on the bottom of the vessel, that I Saw. 

\ 44. You are sure of that, are you? 

Ans. Yes; I think I am sure. 

X 45. Did Berry describe to you how the thing was to work? 
And, if so, state what he said at that time. 

Ans. Yes. I can’t remember everything he said; he said a good 
deal. 

X 46. State all that you can remember that Berry said describing 
the way the whole machine was to work. 

Ans. He took the percolator (Respondent’s Exhibit 10) or one 
like it, and he explained to me that he put the first perforated plate 
inside into the top of the vessel. Hethen put in his drug, and then 
he pul the other perforated plate onto the drug and secured this 
plate under the bosses by props, if needed. He then put the bottom 
on. I asked him what held. the bottom on. He said it would nat- 
urally stay on itself, it fitted so tight. Then I suggested to him that 

° he put on some starts between the bottom and perforated plate, and 
that he put two little rods, one on each side, outside, secured at the 
top and at the bottom, set up with a thumb screw. ‘Then that res- 
ervoir or one like it was hanging up in a little smail room back of 
the counter, and he took and showed me how it worked. 

X 47. Repeat,as near as you can, what he said in thus explaining 
how it worked. 

Ans. He said he put the alcohol into the reservoir up there; that 
it came down and went through the drug and came out of that noz- 
zie Jamaica ginger, for that was what he was making at that time. 

KDWARD E. SWETT. 

Attest: A. H. DAVIS, Examiner. 


129 Deposition of George b He I) 


PORT! LND. Dec. 31. LSS3. 


Direct examination by Witsur F. Lunt, Esq, counsel for 
respondent: 


Int. | W hat 1s your name, aye, residence and vecu pation 4 


Ans. George L. Hill; 28 years old; Phillips, Me.; tinsmith. 

2 How long have you been engaged in the trade of a tinsmith ; 
and are you a practical worker in that metal ”? 

Ans. 9 years last August. I consider [nh self “as a practical work- 


man. 
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3. State whether you are now employed asa journeyman ; and, if 
so, at what wages. 

Ans. Lam; at $12 a week. 

4. State whether or not you made this device marked “ Respond- 
ent’s Exhibit 15, A. H. D., Ex’r.” 

Ans. I did. 


(Respondent here introduces said device marked as above.) 
(Complainants object to the introduction of said exhibit and the 
evidence connected therewith as irrelevant.) 


o. What description or direction did you have, if any, for the con- 
struction of this device ? 
Ans. This writing that I have here and this drawing. 


(Said writing and drawing are here introduced and marked “ Re- 
spondent’s Exhibit 16, A. H. D., Ex’r.”) 


6. Did you ever see or make a druggist’s percolator before you 
did this work ? 
Ans. No, sir. 
7. Did you have any other directions or instructions than what 
you have already stated ? 
Ans. No, sir. 
130 8. Did you make this percolator entirely from the descrip- 
tion and drawing, without the exercise of any invention on 
your own part? 
Ans. Yes, sir. 


Cross-examination by Wm. Henry Ciirrorp, Esq., counsel 
for complainants. 


X 9. Did you ever witness a druggist’s percolator in operation ? 

Ans. No, sir. 

X 10. You made this device, Exhibit 15, following the sketch and 
written description as closely as you could, did you not? 

Ans. I did. 

12. At the time of making this percolator did you know anything 
of the way in which the Realsche press, deseribed in that extract, 
Exhibit 16, was to be handled and operated when in use? 

Ans. Only what I got from the writing. 

X 138. Please state,in your own language, what you gathered 
from that description as to the manner in which that device was in- 
tended to be used. 

Ans. The way | understood it from the writing was that this 
percolator was to be reversed like this (illustrating); that this eyl- 
inder should be filled with a substance to be extracted, and that 
this cylinder (the inner one) should be put into the outer one and 
pressed down firmly upon the substance to be extracted and fastened 
with these hooks so as to be held firmly in position; then the fun- 
nel-shaped end to be put on, and the whole contrivance to be re- 
versed and placed in proper position ; then the tube to be attached, 
and the tunnel or funnel in the top of the tube to be filled with 
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water. The pressure of the water acting on the substance would 
cause it to leach through and come out of the lower end of the 
percolator impregnated with the substance or drugs to be ex- 
tracted. 

X 14. You felt warranted by the description, did you not, 


_ 


to make this cylinder in two parts, one telescoping within the 


en en 
*« 
ed 
ss 


other? 

Ans. I did 

XN. 15. The hooks and the holes in the inner cvlinder were arrange- 
ments of your own contriving, were they not? 

Ans. No; I took them from the paper—as hear as [ could under- 
stand from the description given. 

X 16. Did you do the same as to the manner of arranging the 
lower perforated plate? 

Ans. Y es, sir. 

X 17. And also as to the manner of uniting the two halves of the 
cylinder? 

Ans. Yes, sir. 

X 18. Who requested you to make the model 

Ans My f m ployer, W. F. luller, of Ph llips 

XN 19. What did he say to vou al that time 

Ans. He says, “ Hill, did you ever do any work from a drawing?” 
| said, “ Yes, sir.” He took the deseription and drawing from his 
pocket and passed them LO ine, sayiig, Re iid that and see if you 
can make something just likeit.” Lasked, “What is it?” Hesaid, 
“Tl cannot tell you, only the name of it; it is a percolator for drug- 
gists use. You take it home and read it and let no one see it, for 
you may have to go to court about this. ‘To-morrow make one like 
it.” ‘That’s all. 

X 20. Were these all the « xplanations, orders, Or directions that 
you received about the making of this machine, aside from the 
paper and the sketch ? 

Ans. ‘They were. 

X 21. Do you know Mr. Berry, the respondent in this case? 

Ans. I do not. 

X yy 4 Point out the passage Ill the description that authorized you 
to say that this upper half should be held bottom side up while the 
drug was being put In. 

Ans. “A, very practical change in the construction of the 

132. ~Real press has been introduced by Bindorf. ‘The cylinder is 

fitted into a chair, the cover or seat of which is movable, so 

that by turning the same the press may be filled and connected with 
the tube.” 


(Witness read the above from Exhibit 16 


This 1s the only Source from while h 48) th ii dea. 


X 235 Please state trom what Piussa Pe of i » at scription vou de- 
rived the idea of pressing the lower cylinder up igalhnst the drug. 


Ans. (Reading from said exhibit:) “A second evlinder may be 
made of ordinary tinware—may be made fitting exactly into the 


, 


first-mentioned cylinder, but which can be taken out and inserted 


86 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


again easily. This second cylinder is provided along its entire 
length, in distances varying from 3} in. to 2 in. horizontal, with op- 
posite openings made so as not to interfere with the durability of the 
eylinder. The outer cylinder is provided at the open end with mov- 
able hooks. The inner cylinder, after the outer one has received its 
contents, is placed upon the perforated plate. ‘The hooks are forced 
into the horizontal opening mentioned, by which means evervthing 
is kept in its proper position. 

X 24. Since you made the device have you received any explana- 
tions concerning the use to be made of the device up to the time of 
giving this deposition ? 

Ans. [ have not. I only asked one question, viz., if the perco- 
lator would do. 

X 25. Do you find, and, if so, where, in the description directions 
for making the funnel-shaped end below the flange removable ? 

Ans. (Witness reads from said exhibit:) “The eylinder must be 
open at the lower end. A funnel may, however, be placed under- 
neath in order to prevent shattering and introducing impurities into 
the extract, but the lower opening must and should not be closed 
air-tight, as this would interfere with the efficacy of the ma- 

chine. 
133 X 26. Did you have no writing, sketch, or model other 
than what you have shown here either before or while or 
since making the device ? 

Ans. No, sir. 

GEORGE L. HILL. 

Attest: A. H. DA VIS, Examiner. 


PORTLAND, January ld, LSS4. 
Present: William Henry Clifford, Esq., counsel for complainants ; 
Wilbur F. Lunt, Esq., counsel for respondent 


Deposition of Charles C. Morgan. 


Direct examination by Witsur F. Lunt, Esq., counsel for 
respondent : 


Int. 1. State your name, age, residence, and occupation. 

Ans. Charles C. Morgan; 51 years; Boston, Mass.; lawyer, de- 
voting attention especially to patent causes, and occasionally serv- 
ing as a mechanical expert in patent matters. 

2. State what experience and education you have had qualifying 
you to serve as an expert. 

Ans. In my boyhood I was carefully instructed in the principles 
of mechanics, and was taught to some extent the use of tools by my 
father, who was a mechanical and civil engineer and who enjoyed a 
high reputation as a practical mechanician. From the age of four- 

teen to eighteen I was engaged in learning the trade of a ma- 
134  ~chinist and in practical manufacturing. At a later period, 
after spending several years in college and in the reading of 
my profession, | devoted about eight years to labors as an author 
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and editor, spending much of the time in writing on various scien- 
tific subjects. Since then [ have been enguged il yreat part of 
the time in the care of patent business and the management of pat- 
ent Causes. 

3. Please read the patent of Nathan Rosenwasser, Complainant’s 
Exhibit A, and say whether you understand the same. 

Ans. I have read said patent and believe that I fully understand 
the same, except, perhaps, the claim of the patent, which appears to 
me to be somewhat wanting in clearness. 

!. In what respect do you regard the claim as wanting in clear- 
ness ¢ 

Ans. In respect to the phrase “a percolator, A,” considered with 
reference to the foregoing portions of the patent. In the 22d line of 
the printed specification | find these words: “A is the main body of 
my percolator.” Following this 1 find A mentioned repeatedly as the 
‘container.” Thus, in the 43d line it is said, “ The container A is 
charged with any drug.” From this point to the last paragraph 
preceding the claim A is mentioned only as the container, the phrase 

container A” occurring five times in the specification. In Fig. 2 
of the drawing A represents only (as already mentioned in the speci- 
fication) the container or main body of the percolator, none of the 
internal apparatus being shown; but in the paragraph just before 
the claim of the patent I find-this statement: “A stop-cock, H, may 
be used to govern the quantity of the menstruum admitted to the 


percolator A.” The phrase om percolator = — used, it appears to 
me, may mean only what is before expressed in the specification by 
the words “container A” and the words “. is the main body of 


my percolator;” but it is possible in cir a the claim the court 
may give a broader meaning to the phrase “ percolaior A” as it 
occurs therein, since, without such broader meaning, the claim 
does not appear to me to cover an operative combination. 
l3So 5. State why, if the phrase “ percolator A” is understood 
to mean only the main body or container, the claim does not, 
in your opinion, cover an operative combination. 

Ans. Because without the presence In the main body of a per- 
forated plate or diaphragm such as is described in the patent or the 
substantial yr ngphncages thereof the combinat lon mentioned in the 
claim would be practically worthless for percolating purposes. The 
patent deseribes this ‘in hragm and its function in the paragraph 
beginning with the 30th line, thus: “ D is a perforated plate. This 
plate may, if desired, be replaced by any porous diaphragm or inter- 
posing substance, such as filter paper, cloth, pumice, or the like. 
This isto prevent the drug from escaping from the percolator during 
its use, and it is to be secured in position by suitable means.” In 
this paragrap yh the patentee recognizes the fact that without the 
presence of a pe ‘rforated [) late or porous di: ip} lily i9m or some lnter- 
posing substance which would perform a like office the drug in the 
process of attempt ted percolation would ese: -" from the percolator. 
The waste of the drug thus caused would so far result in a failure 
of the percolating process as would render the means employed sub- 
stantially inoperative, and would lead to the immediate condem- 
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nation of the apparatus as worthless. For these reasons I regard 
the claim, when the phrase “ percolator A” Is understood to mean 
ouly the main body or container, as not covering an operative com- 
bination. 

(Answer objected to as construing the claim.) 


6. Please examine Respondent’s Exhibit 10 and state how it com- 
pares with what is described and claimed in complainants’ patent. 
Ans. I have examined the same and find it contains parts which 
are correspondent with or substantially the same in their construc- 
tion and mode of operation as the several parts mentioned in the 
claim of the patent. Exlhibit 10 contains a vessel which is intended 
to serve as an elevated reservoir, corresponding with the ves- 
136 sel G described in the patent. This vessel is provided at the 
lower end with a discharge pipe or nozzle fitted with a stop- 
cock, which performs the same office with the stop-cock H in Fig. 
2 of the patent. ‘To the discharge pipe just mentioned is attached a 
flexible rubber tube, which allows the reservoir or vessel containing 
the menstruum to be raised to a greater or less height above the 
percolating vessel. The lower end of this flexible tube is attached 
to a constricted inlet or mouth opening into che percolating vessel. 
This inlet corresponds substantially with what is described and 
claimed in the patent under a like name, or as a “ restricted opening, 
B.” The tube which constitutes this constricted inlet in the perco- 
lator of Exhibit 10 is provided with a stop-cock which may serve 
conveniently to regulate the flow of the menstruum. While there 
is ho such stop-cock in the corresponding Inlet of the percolator 
shown in the patent, Its presence In the percolator of the exhibit 
makes no material difference when said stop-cock 1s opened in the 
flow of the menstruum through the inlet and in no way affects the 
function performed by this inlet. The lower part of the percolator 
of Exhibit 10 has an “enlarged open end, which serves the double 
purpose of a discharge or outlet and as an opening through which 
the percolator is charged with any drug from which an extract is to 
to made.” | 
In this respect it corresponds perfectly with the enlarged open end 
C of the percolator shown in the patent, as such end is described in 
the paragraph beginning with the 24th line of the printed specifi- 
cations. Through this large open end it is evident that the perco- 
lator of Exhibit 10 is to be charged with the drug intended for per- 
colation, and that said drug is to be discharged or removed through 
it when the percolating process is finished. For convenience in col- 
lecting the fluid extract discharged through this large opening, I find 
a tunnel provided with a vertical rim fitted to the lower end of said 
percolator, so it may be attached to it or removed therefrom at 
pleasure. The presence of this tunnel is in no respect needful to 
the successful working of the percolator, but it may be dis- 
137 pensed with at any time when found convenient and the 
percolating process accomplished quite as effectively with 
the open lower end of the percolator placed upon a rack in any large 
receiving vessel suitable for containing the fluid extract. Within 
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the main body of the percolator of Exhibit 10 I find two perforated 
plates or diaphragms. The lower plate is substantially the same as 
the plate D represented in the patent. It differs from the latter in 
shape, being concave upon the upper and convex upon the lower 
side; but this difference in no way interferes with its performing the 
same office as that performed by the plate D, but rather facilitates 
the performance of this office by allowing the percolated liquid to 
collect more readily in large drops near the middle portion of the 
lower side of said plate, so as quickly to fall away therefrom. The 
upper plate or diaphragm in the percolator of Exhibit 10 does not 
correspond to any piece shown In the complainants’ patent. It is 
simply an additional device for facilitating percolation and for ac- 
complishing the more thorough percolation of the entire mass of 
the drug contained in the percolating vessel. It is needless at present 
to explain the manner in which it operates for the promotion of this 
end. It is sufficient to say that it does not in any manner interfere 
with or lessen the effectiveness of such a percolating prucess as is 
accomplished by the percolator described and illustrated in the com- 
plainants’ patent. The function of the several parts of the perco- 
lator of Exhibit 10, which corresponds to that of parts having : 
like office in the complainants’ percolator, is precisely the same, and 
is in no respect modified by the presence of this additional diaphragm 
or upper perforated plate. lor the reasons thus given | conclude 
that Respondents’ Exhibit 10 contains, as | have before stated, parts 
corresponding with or substantially the same in construction and 
mode of operation as each of the parts described and claimed in the 
complainants’ patent. I find, aside from the diaphragms which | 
have mentioned, in the percolator of Exhibit 10 an additional set 

of diaphragms, which may be substituted for the former. 
138 The latter diaphragms are connected with each other by a 

rod on which is cut from the middle toward the ends reverse 
screw threads, one-half having what is termed a right-hand screw 
thread, the other what is termed a left-hand serew-thread. The 
diaphragms are pierced through the middle with holes provided 
with female serew threads corresponding with the threads on the 
halves of the rod to which, respectively, they are secured. By revolv- 
ing the rod the diaphragms are made to approach or recede from 
each other, and thus to subserve convenience in packing the drug 
to be percolated between them, so it may be subject to greater or less 
pressure, and so that its expansion by absorption of the menstruum 
may be limited. 

The top of the upper diaphragm is provided with four hooks, so 
that when inserted in the body of the percolator it may be turned 
about in such a manner that the hooks will pass over studs on the 
inside of said body tiear the top, and thus afford support for the two 
diaphragms and intervening rod. This device of the two dia- 
phragms and connecting rod is simply an additional convenience, 
which may be used at any time, when preferred, in place of the dia- 
phragms above deseribed. Th arrangements by which the body of 
the percolator is adapted to receive and support this device in no 
way interferes with or modifies the functions of the percolator as 
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respects its suitableness for the former device, whether only the lower 
diaphragin of the former is used or te the lower and the upper. 

In further examining the perecolator of Exhibit 10, [ find a small 
tube provided with a screw cap set In the top of said percolator, near 
one side of the tube, which has been mentioned as the coustricted 
inlet. This tube with the screw cap evidently is designed to serve 
the purpose of a convenient air escape, through which the air may 
readily pass off from the upper part of the percolator when the per- 
colating fluid is first let into the percolator. It does not in any 

manner modify the functions performed -by other parts of 
139 the device which have already been described; it is simply a 

trifling convenience, which may be used or not as desired. 
In concluding the comparison which is called for in the present 
interrogatory I may further state that I find in Exhibit 10 the en- 
tire combination which is set forth in the claim of complainants’ 
patent. 

Please examine Complainants’ Exhibit G of the respondent’s 
percolator which is claimed to be an infringement of the complain- 
ants’ patent; also Complainants’ Exhibit FE of respondent’s patent 
on said percolator, and state how said percolator, with the exception 
of the parts claimed in said patent, compares with the percolator in 
Respondent's Exhibit 10. 

Ans. The two are substantially the same, except that Exhibit G 
of the respondent’s percolator has no stop-cock in the constricted 
inlet or tube at the top, and has no small tube with a screw cap for 
an air escape. ‘The rod and diapbragms with their means of support 
in Exhibit G are substantially like the diaphragms and serew rod 
connecting the same which have been mentioned in my answer to 
the last interrogatory, and are substantially like what is claimed in 
Exhibit E of respondent Berry’s patent. 

8. Please examine Respondent’s Exhibit 14 and state how it 
compares with what is described and claimed in complainants’ 
patent. 

Ans. I have examined Respondent’s Exhibit 14, which isa draw- 
ing of a percolating apparatus, and I find it contains all the essen- 
tial elements of the combination which is claimed in the complain- 
ants’ patent. It has an elevated reservoir A, which is substantially 
the same as the elevated reservoir or vessel G in complainants’ 
patent, a rubber tube B, connecting said reservoir with a percolator 
below, which tube is substantially the same as the adjustable tube 
I’ of the complainants’ patent. The mouth of the percolator to 
which the rubber tube is attached is a narrow or constricted inlet 
like the restricted opening B of the complainants’ patent. The body 

of the percolator is substantially like the main body A of the 
140 __—percolator described in complainants’ patent. I observe no 

material difference in the form of this body and no difference 
in any particular which is madethe subject of description and claim 
in the complainants’ patent. Exhibit 14 represents a diaphragm 
or perforated plate, E, set at the lower end of the main body of the 
percolator instead of being put inside of the percolator like the dia- 


phragm D in Fig. 1 of the complainants’ patent, but I do not regard 
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this difference in position with respect to said diaphragms as ma- 
terial, since no fixed position for the diaphragm D is described in 
the complainants’ patent, but only such a position indicated as will 
enable the diaphragm to prevent the drug from escaping from the 
percolator during its use. The suggestion of the latter position is 
found in the sentence beginning in the 33d line of the printed speci- 
heation. The position of the diaphragm in Exhibit 141s such as 
serves this purpose. It is sustained in the flaring mouth of a fun- 
nel-shaped tube and affords support for the main body of the perco- 
lator which rests upon it. 

The lower end of the funnel-shaped tube appears to be inserted 
in the mouth of a bottle or other vessel suitable for recelving the 
fluid extract. 

There is no stop-cock in the discharge pipe of the elevated reser- 
voir represented in Exhibit 14 like the stop-cock H in Fig. 2 of 
complainants’ patent. But this difference | regard as immaterial, 
since there is no claim in the patent which covers the use of such a 
stop-cock, but it is merely described in the last paragraph preceding 
the claim of the patent as a thing which “ may be used to govern 
the quantity of the menstruum admitted to the percolator A,” the 
employment of the stop-cock thus being left optional. In Exhibit 
| il very simple device appears to be used In connection with the 
rubber tube B for controlling the flow of the menstruum, this de- 
vice being a common spring clothes-pin, which in the dia-gram is 
marked C. 

9. Please examine Respondent’s Exhibit 14a, also Figs. 10 

141 = and 11, plate I, in Respondents’ Exhibit 12 (said figures be- 

ing referred to by the description in said Exhibit 14a), and 

state whether or not you find any correspondence, and, if so, what, 

between the mechanisms specified therein and those set forth in 
complainants’ patent. 

Ans. I have examined said exhibits and find a correspondence 
between certain mechanisms specified therein and those set forth in 
the complainants’ patent. In the beginning of said Exhibit lda I 
find these words: “The Real press consists principally of a hollow 
cylinder, which contains the powdered substance to be exhausted 
between the two perforated plates, tightly packed, so that the sub- 
stance cannot move to either direction. if the cylinder Is Open at 
both ends a cover is fitted air-tight at one end, having a hole inthe 
center into which a long tube is fitted, also air-tight. Between the 
cover and the perforated plate mentioned some space must remain. 
In extracting the cylinder is placed vertical, so that a vessel for 
gathering the liquid may be placed underneath. Through the tube, 
which may be as narrow as desirable (only ho capillary tube), liquid 
is poured upon the substance, and the tube must be kept full con- 
tinually. The menstruum penetrates the substance and leaves the 
apparatus at the lower end of it impregnated with the soluble por- 
tions of the substance.” 

In the mechanism thus described I find all the material parts of 
the percolator which are described in the complainants’ patent. 
These parts comprise a main body which is correspondent to the 
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main body A of the percolator specified in complainants’ patent, the 
only difference being a provision with reference to said main body 
or cylinder mentioned in Exhibit 14a, that if it is open at both ends 
a “cover is fitted air-tight at one end, having a hole in the center 
into which a long tube is fitted, also air-tight.” 
The cylinder when thus covered at one end and open at the op- 
posite end is substantially the same and would perform pre- 
142 cisely the same office as the cylinder A of complainants’ patent. 
The hole mentioned in the center of the air-tight cover into 
which a long tube is fitted corresponds with and is substantially the 
same as the constricted inlet B specified in the patent. The two 
perforated plates mentioned in the passage first quoted in my an- 
swer from Exhibit 14a appear to be substantially the same as the 
two perforated plates or diaphragms first mentioned in my answer 
to Int.6 concerning Respondent’s Exhibit 10; and the views which 
I have expressed in that answer respecting the substantial likeness 
of the lower one of these plates or diaphragms to the plate or dia- 
phragm D mentioned in complainants’ patent, and as to the sub- 
stantial correspondence in the functions thereof, are equally appli- 
cable in the present instance to the substantial likeness of the lower 
one of these plates of the Real press and of the oftice which it per- 
forms to the plate D of complainants’ patent and to the office per- 
formed thereby. 
Referring to about the middle of the description contained 
hibit 14a I find a description of some improvements of the Real 
press. This description contains the following: “A very practical 
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change in the construction of the Real press has been introduced by 
Beindorf. The cylinder is fitted into a chair, the cover or seat of 
which is movable, so that by turning the same the press may be 
filled and connected with the tube. The empty space in the cylin- 
der is filled out with tin rings, the apparatus being closed by a fun- 
nel fitting by means of hooks in the circular projection mentioned 
above.” (For illustration of the device just mentioned see Figs. 10 
and 1], plate I of book, Exhibit 12.) * * “The filled cylin- 
der, turned bottom up, is placed upon a chair having a hole in the 
middle, in which the cylinder fits and around which he (it) rests by 
means of the circular projection above mentioned. A vessel to re- 
ceive the liquid is placed beneath. The cylinder must be open at 
the lower end. A funnel may, however, be placed underneath in 

order to prevent spattering and introducing impurities into 
143 =the extract; but the lower opening must and should not be 


closed air-tight, as this would interfere with the efficacy of 


the machine. The upper or empty space is filled with the liquids 
to be extracted. Inthe opening in the bottom a tube Is fitted, which 
may be made of tinned iron, glass, wood, leather, ete., or any tube 
may be used.” * * * “A cork fitting into the opening of the 
bottom is perforated, and into the perforation the lower end of the 
tube is introduced so as to protude sufficiently.” * * * “ Near 
the upper end of the tube is placed a vessel containing the men- 
struum, the surface of which must be somewhat lower than the end 
of the tube. A syphon is now introduced into the liquid and in the 
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tube; air sucked through the tube, so that the liquid will com- 
mence to flow through the syphon, which is thereby filled. The 
column of menstruum thus obtained acts, pressing and dissolving 
upon the substance to be extracted. It penetrates it, and arrives 
laden with the soluble matter contained in the substance at the 
lower end of the apparatus, often in a syrupy consistence.” * * * 
In order Lo control the apparatus, Stop, or continue the opera- 
tion the tube Is provided with il cock, which nay be closed if neces- 
sary, or the upper end of the tube may be closed after removing the 
syphon.”’ 


(Adjourned to January 16, 1854, 10 a. m 


JANUARY 16, 1SS4—10 a. m. 
(Answer to 9th int. continued :) 


In the passages Just quoted the transiation appears to be occa- 
I 


sionally lacking in such exactness of English expression as would 
be desirable—a fact which may be due to lis having been made by 
a translator who was not acquainted with English as his 
144 mother tongue. Nevertheless, the eaning 1s so far apparent 
to my mind when considering these passages In connection 
with the drawings referred to and in respect to what the question 
calls for that | am confident 1 well understand the same. 

In two sentences | find the word “ bottom” used with reference to 
the end of the cylinder, which, when in actual use during the per- 
col iLIng process do ibtless stan is Lie t 4 hus, it is said, . the 
filled evlinder, turned bottom up, is placed upon a chair,” ete. In 
the process of filling with the drug or other substance to be perco- 


| . ] . . yn j ’ _ : 4 j savy a j , > oy , td _ 
iated tf appears Irom the deseription ana Cuts 1AAt Line evlinder iS 

’ ; . ds ; , ; — 
inverted ; therefore, when charged, preparatory to percolation, it 1s 


, so that the part which was 
pre viously at the bottom. but which i 


’ 


reversed or turned the other end + 

| really the top of the cylinder, 
is turned up. Again, 1 find these words: “In the opening in the 
bottom a tube is fitted, which may be made of tinned iron, glass, 
wood, leath r. etc... Or anv tube may be used | H re the word si bot- 
tom” appears to be used with reference to the top of the cylinder 
the latter is inverted. In the cut, Fig. 11, the tube is shown 


‘ ’ ry 
WilCLi hcl 


connected with the top of the cylinder as it stands on the chair or 


stool In position for percolation. 


In hig iO) the tube represented appears also to bi attached LO the 
, , + seals 6 ' . 
top of the evlinder, which Is a shiglit modaiica m1, in some respects, 
x " . ‘ . 1’ ~ *¥ : P . . j 
of the c\ linder represented ll) Fig ll. he inlet or Opening it Lne 


top of the cylinder to which the tube 1s attached is a constricted 


inlet, corresponding to the inlet B of complainants’ patent. As the 


; 


description says a tube made of leather or any tube may be used, | 

understand the re 1havVv be employed mn Connection with this perco- 

lator a flexible or adjustable tube, such as will permit the vessel 

containing the menstruum to be raised to a greater or less height 

above the percolator, a cording as more or less pressure is desired 

upon the contained drug. ‘That different degrees of pressure may 
1. 


‘ 
be desired, and may be secured by varying the height of the column 
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of liquid in the tube, appears from various passages In this 
145 translation. Thus it is said: “ From the hydrostatic laws ex- 

plained on page 28 it is clear that every column of liquid 
exerts a pressure on its base in proportion to its height.” Further 
on it is remarked concerning the tube: “ The height of it must be 
from 10 to 12 feet.” * * * “It is usually believed that the 
column must be a good deal higher—30 to 60 feet.” . “a 
cording to my experience the height of from 8 to 12 feet, as stated, 
is sufficient for pharmaceutical purposes.” The description men- 
tions that “the tube is provided with a cock” “in. order to control 
Such a cock would 


— 


the apparatus, stop, or continue the operation.” 
stand in the same relation to the percolating apparatus as the stop- 
cock H of the discharge pipe with which the adjustable tube is con- 
nected, as shown in Fig. 2 of the complainants’ patent; but, as I 
have before remarked, such a stop-cock is not one of the essential 
elements of the combination claimed in the patent, and 1s only 
mentioned as a convenience which may be used, the omission of 
which would not lessen the effectiveness of the percolating device 

In the passage I have quoted, respecting the change in the Real 
press introduced by Beindorf, it is stated that near the upper end 
of the tube is placed a vessel containing the menstruum, and a mode 
of drawing the menstruum from this vessel through the tube by 
means of a familiar device known as a syphon is described. ‘This 
vessel, connected by the syphon with the tube, is shown in I'ig. 10. 
[t is substantially the same, as respects its relations to other parts ol 
the percolating device, as the elevated reservoir or vessel G described 
in the complainants’ patent, The tin rings mentioned In connec- 
tion with Beindorf’s percolator, I understand, are simply to hold the 
diaphragms or perforated plates in proper position, according as 
more or less material to be percolated is used in the cylinder. 

The patent says of the diaphragm or perforated plate D: “It is 

to be secured in position by suitable means.” The rings 
146 ~=of Beindorf’s percolator are merely one of various suitable 
means which an intelligent mechanic or druggist might use. 

The cut, Fig. 11, as well as the descriptive text, shows that the 
percolating cylinder may be used with the whole lower end of 
the cylinder left open or with a funnel attached for the pur- 
pose of collecting the fluid extract and conveying it into a small 
vessel or in order to “ prevent spattering and introducing impuri- 
ties into the extract.” The representation of the cylinder in an in- 
clined position shows it without the funnel, the latter being repre- 
sented as detached and lying below. The representation of the 
cylinder in a vertical position shows it with the funnel attached. 
In view of what I have before remarked, concerning the internal 
structure of the percolator, also in view of the fact that no essential 
change by Beindorf, in respect to the diaphragms, is described, but 
only such a change as May serve convenience of support for the 
diaphragms, I am of the opinion that there is embraced in the per- 
colating apparatus described in its translation from the German, 
Exhibit 14a, the entire combination which is contained in the com- 
plainants’ patent. 
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10. Please examine Exhibit 15 and state how it = with 
what Is deseribed in IKex hibit l4a ana Is Illustrated bv the figures 
referred to in said description. 

Ans. | have examined Exhibit 15, and I find that 1t presents, in 
the man, such features as are correspondent with certain of those 
described in Exhibit 14a and are illustrated by certain parts of the 
igures referred to in the description. ‘The description, after refer- 
ring tO such il cylinder for percolating PpUPposes iis has been de- 
scribed previously and which is such as was mentioned In my an- 
swer to the last interrogatory, says: “A second cylinder of tin may 
be made of ordinary tinware (Weissblech), fitting exactly into the 
first-mentioned cylinder, but which can be taken out and inserted 


again easily. This second cylinder is provided, along its entire 
length, in distances varying from one-half to two inches, with 
147 horizontal opposite openings, made so as not to interfere with 
the dul ability of the cylinder. The outer cylinder Is pro- 
vided at its open end with movable hooks. The inner cylinder, 


after the outer one has received its contents, 1s plac a upor the per- 
forated piace, The hooks are forced into the horizontal openings 
mentioned, by which means everything Is kept in proper position.” 
in Exhibit 15 I find a second cylinder t thus made and fitting into 
an outer cylinder, the ang’ of which is so constructed that 1t may 
be charged with the drug to. be percolate d through the large Open 
mouth at the lower end, aw n such: outer cylinder is In an inverted 


POSsILION he di) ap! bi iri or - rioral ted pli iLe 3 this outer cylinder 
is prevented from b ing forced up close against the top of the eylin- 
der by an intervening ring of tin For convenience In removing 

| inserting such diaphragm and ring the diaphragm is soldered 


to the lower edge of the ring: but the ring would serve the same 
purpose in holding down the diaphragm at the desired point below 


: two were not thus fastened togethe: 
lhe se¢ond or inner cylinder is provided along its length with 
es al corresponding points On OP Post sides, the holes 
being about a half inch apart. The outer cylinder is provided at 
its open end with movable hooks, which may be inserted in the 
oles just mentioned so as to fasten the two cylinders together, 
leaving More or less yo between the { yp all i bottom of the Suite, 
aCCcOordtiti as 1b may be desired Lo chara th per oO} itor with More 
Ol less material. At the LOp of the miner Cy ler I find ra dia- 
phragm which is soldered to it,in order that it may be conveniently 
hie ld simon and easily inserted it) and retnove irom the body of 
the outer cylinder. This diaphragm would serve the same purpose 
if placed in like position without being so fastened to the top of the 
inner cylinder. In that part of the description contained in Exhibit 
l4a which mentions the empty space in the eylinder being filled 
out with tin rings it also wear of the apparatus being 
148 | by a funnel. I find in Exhibit 15 a funnel so applied 
to > the lower end of the inner or second « ylinder. The funnel 
is substantially such as is shown in the lower p irt of Fig. 11, except 
that it is unprovided with hooks for fastening it to the cylinder. 
A tube some ten feet in length is inserted in the upper end of the 
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outer cylinder, the top of which widens into a funnel shape. This 
tube is substantially like the tall tube with a funnel-shaped mouth 
which is shown in Fig. 11. It is fitted to the cylinder by means of 
a screw thread, so that, while it is removable for convenience when 
the cylinder is to be inverted and charged, it may fit the cylinder 
nearly or quite air-tight during the process of percolation. I ob- 
serve nothing in Exhibit 15 which is not substantially deseribed or 
illustrated in the description mentioned and the figures referred to 
therein, except merely the soldering of the diaphragms to.the part 
which they are connected; but this soldering of the diaphragms is 
merely an additional convenience, such as might suggest itself to 
the mind of an intelligent mechanic, and, as I have before observed, 
is not essential to the effective working of the percolator. 

11. Please give vour views as to the importance of the following 
statement in the German translation, Exhibit l4a, to wit: “ Between 
the cover and the perforated plate mentioned some space must re- 
main. 

Ans. The maintenance of such an open space in the upper part 
of the percolating cylinder I regard as quite important, for the fol- 
lowing reasons, viz: When the drug to be percolated has been 
placed in the cylinder between this perforated plate and the plate 
or diaphragm below and the percolating fluid has been admitted to 
the drug the expansion of the drug by the absorption of liquid, if it 
were such as to force the diaphragm at the top up against the beak 
or constricted inlet of the cylinder, would partially close this inlet 
and thus arrest in a measure the flow of the menstruum. More- 

over, the liquid would not so readily flow out over the whole 
149 upper portion of the drug and thoroughly percolate or leach 

the same. The percolator would not be inoperative without 
such an open space, but only be less effective. 

12. Please look at complainants’ patent and state to what extent, 
in your judgment, it requires the lower end of the percolator LO be 
kept open during practical use. 

Aus. It is quite evident from the patent that the lower end of 
the percolator described is to be kept Open during the process of 
charging it with the drug to be percolated, and that itis likewise to 
be kept open when removing such drug after it has been percolated. 
This is evident from what is stated in the paragraph beginning with 
the 24th line of the printed specification and in the sentence be- 
ginning at the 45th line of the specification. The patent may also 
mean that the enlarged mouth or lower end of the eylinder is to be 
kept open during the percolating process, since if says of the appa- 
ratus 1n respect to percolation: “ When thus used the enlarged 
mouth © becomes the ultimate discharge.” (See ll. 73-75.) The 
significance of this sentence is a matter of construction by the court 


Cross-examination by Wm. Henry Ciirrorp, Esq., counsel 
for complainants : 


X 13. Is or not the device, Complainants’ Exhibit G, substantially 
the same as that exhibited in Fig. 2 of the respondent’s patent when 
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viewed in connection with the parts of the descriptive portions of the 
specification applicable to it? 


(Objected to; not inquired of in the direct 


Ans. sO far is | observe it 1s. except that do not find any Stop- 


{} COCK corre sponding to the cock M in the beak or Upper tube of Ex- 
hibit G , 

X14. Do you or not understand that the vessel illustrated in lig. 

: 2 is filled, first removing the funnel-shaped portion B and lower 

dl iphragm L), holding the vessel so that what Is represented 

150 in the drawing as the lower end is for the time uppermost, 

placing the drug onto the concave face of the diaphragm 

provided with hooks, replacing the other diaphragm upon the drug, 

and then turning the vessel into the position indicated in Fig. 2 of 


| 


Ine ovyection.) 


Live patent 
' 
; 
i 


by the screw rod and at such distance apart as will properly com- 
press and hold the intervening drug befure the vessel is turned into 
the position shown in Fig. 2. 

\ 15. Of necessity from the structure of the chamber the ex- 
hausted drug is emptied through the mouth—“illustrated as closed, 


" ,* } ° 7 : . 
Or neariy so-—DY the funnel-shaped piece b. is it not 


| \ns. Yes; the two diaphragms, however, being fastened together 


JANUARY 17, 1584. 
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XN. 16. In Compla nants’ Exhibit A, Rosenwasser's patent, 1s 16 not 
) h the end 

| | | 7 . 
and against the end in which the nozzle B is inserted, the plate 


|) thie 1) ntroduce d and placed Upod the contents, and the whole Ves- 
) 


> 4 | : ] aa i | ' | : > 
Live icy | Tt | Live Vest is described as being charged thro 


(y 
me 


sel then 1nverted previous to the process ot pel ‘olation * 

Ans. I should say that the description indicates such a process. 

\ 17. Is it not the fact that in both of these devices—the one 
illustrated in Fig. 2 of the Berry patent and the other in Fig. 

‘ lol | of the Rosen wasser patent—that the drug preparatory to and 

during percolation is to be held confined between two dia- 


*; 


phragms or pilates | 


(Objected to: not in direct.) 


Ans. No; such is the fact with reference to the Berry pateut, but 
in Fig. 1 of the Rosenwasser patent I find only one diaphragm rep- 
resented. 

X 18. Does or not the upper end plece of the vessel seen In ig. 
of the Rosenwasser pat ntaid in the confinement ol the drug during 
percolation 4 


lo—122 
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Ans. It does, provided the vessel is sufficiently filled with the 
drug above the diaphragm D so that when the drug is saturated 
its expansion will suffice to bring it against the top of the vessel. 

X 19. Does or not the upper diaphragm in Fig. 2 of the respond- 
ents’ patent aid in the confinement of the drug during percolation ? 


(Same objection.) 


Ans. It does. 

X 20. Does or not the upper diaphragm in Fig. 2, respondents’ 
patent, by means of its perforated state admit the menstruum to flow 
upon and into the drug? 


(Same objection.) 


Ans. Yes; it does. 

X 21. Does not the upper end or fixed plate of hig. 1, Rosen- 
wasser’s patent, in consequence of its perforated condition, permit 
the menstruum to flow upon and into the drug’ 

Ans. Yes; through a single hole, the size of the beak. 

X 22. After thedrug has been placed upon the upper diaphragm, 
Fig. 2, respondents’ patent, is or not the said diaphragm intended 
to be stationary and the compression exerted upon the drug to be 
produced by the movement towards the hooked plates of the other 
one, which in said Fig. 2, as the vessel is there placed, is the lower 
one? 

Ans. The compression is so produced at the outset,and sub- 
152 sequently the pressure upon or compression of the drug is in- 
creased by the absorption of the menstruum into the drug 

while it is thus confined. 

X 23. Then the specification of respondents’ patent, beginning on 
line 45, to wit: “So that if the screw-rod be turned the diaphragms 
will be caused to approach toward or recede from each other” is not 
strictly correct, is it ? 


(Same objection.) 


Ans. If we understand these words as meaning the movement of 
both diaphragms toward or from each other,this would not bestrictly 
correct In some cases ; but in other cases when the percolator is in- 
verted and the hooked diaphragm pushed down against the end of 
the cylinder, through which the menstruum is admitted, and then 
the drug placed loosely upon it, so as to fill the cylinder, and the 
opposite diaphragm is applied and the screw-rod which connects 
them is turned, so as to compress the drug with such closeness as 
would prevent a too ready flow of the menstruum through it, then 
both plates would be alike moved and would approach each other, 
and there would be nothing to prevent the upper plate from mov- 
ing toward the lower one until the upper plate was fastened by its 
hooks upon the studs s. So in removing the drug after percolation, 
when the screw-rod is turned in such a way as to liberate the lower 
diaphragm, there would be nothing, so far as I can perceive, to pre- 
vent the two diaphragms receding from each other, since the hooks 
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of the upper diaphragm, when placed over the studs &, do not serve 
to prevent the upper diaphragm from rising. 

X 24. Will you explain how you are going to push the hooked 
diaphragm up to the end of the cylinder with the studs & located 
and described as seen in the patent ? 

Ans. On renewed observation of the respondents’ percolator, which, 
in my direct examination, I was not required to inspect with refer- 
ence to his patent therefor, I find that I was mistaken in my impression 

that there were small slots in the edge of the up per diaphragm, 
153 which would allow it to pass the studs &. My former answer, 

therefore, was incorrect, so far as it assumed that the upper 
diaphragm would pass beyond such studs and would allow of the 
movements predicated upon the assumption that it would thus pass 
beyond. 

X 25. Your attention was called, I believe, to Complainants’ Ex- 
hibit G, and is not the error equally apparent from that exhibit ? 

Ans. It is true that I was requested to examine Exhibit G, but not 
in such a manner as to call special attention to the point now under 
consideration. This exhibit does show that the upper diaphragm 
will not pass beyond the studs &. 

X 26. Now, then, is it not plain from the respondent’s patent, 
Complainant’s Exhibit E, as well as from Exhibit G, that the studs 
k are in the interior wall of the cylinder, and does it not appear trom 
the specification of the patent that the diaphragm D, having the 
hooks secured to it, 1s to be pre viously locked in place before the 
drug is filled in or the percolation takes place ? 

Ans. It does appear that the studs £ are in the interior of the 
evlinder. It does not appear conclusively, to my mind, from the 
mere language of the specification, that the hooked diaphragm is 
locked in place before the space between the diaphragins is filled 
with the drug, although this may be implied, and in practice I have 
little doubt that this would be the usual mode. In the paragraph 
beginning with line 60 of the printed specification I find the mode 
of filling the cylinder with the drug described. It says: “Any suit- 
able quantity of any drug is placed on the diaphragm D. The 
second diaphragm D is then placed upon the rod and the wrench 
applied, which causes the diaphragms tO approach each other In 
order to compress the material between them. The diaphragm D 
having been previously locked in place, as before described, the 
cover b is replaced.” The manner of locking is deseribed in the 
latter purt of the foregoing paragraph, but no direction is given 

therein for such locking before the drug 1s introduced. Ac- 
Lod cording! iV, it ap a irs to me that the sentence that I have last 

quoted may mean, when it speaks of the diaphragm having 
heen previously locked in place, a locking in place, in the manner 
before described, previous to the cover B being replaced, but I do 
not undertake to give a positive construction to this passage, since 
[ do not consider it within my province as an expert. 

X 27. Then the only difference there may be between you and 
me on this point is that you think the hooked diaphragm might, 
within the language of the specification, be locked just previous to 
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putting on the telescoping cover B and the inversion of tlre vessel 
preparatory to percolation - am I correct ? 

Ans. The specification does not appear, to my mind, to positively 
militate against this. 

X 28. Will you now explain how it would be possible, after the 
drug was filled in upon the hooked diaphragm and the lower dia- 
phragm placed on the rod, to get at the upper diaphragm and turn 
it in place ? 

Ans. I think it would be possible to turn both diaphragms, to- 
gether with the drug compressed between them, by manipulating the 
lower one, and that by thus turning them, as bound firmly together 
by means of the screw rod, the upper one might be locked in place. 

X 29. Do you think that such a method is admissible from the 
order and sequence of the specification, which is as follows: 

First. “The screw rod and diaphragms are supported within the 
cylinder A by two or more hooked projections, 7, secured to the 
convex side of one of the di: aphragms, which engage with two or 
more studs, /, in the wall of the cylinder. obo Pins 

Second. “In charging or filling the filter the cover is removed 
from the cylinder and one of the di: aphragms from the rod. Any 

suitable qu: untity of any drug is placed on the diaphragm 
i656 6CUwD” tt UM Phe dis aphr: gm D having been previously 
locked in place, as before described, the cover B is replaced.” 

Ans. I do. In my opinion, any method which is practicable in the 
use of this percolator would be admissible within the terms of thi 
patent, since the patent makes no claim for a process, and it may be 
presumed, therefore, that it describes only such method or process 
as is deemed convenient. 

X 30. Your theory is that the two diaphragms, compressing the 
drug between them so tightly that the screw will turn no more and 
move the diaphragms no more, you could then move the diaphra nee, 
rod, and drug as one body, so as to pass the hooks over the studs 
That would be too great a compression of the drug for sanediatlai. 
After you had got your upper diaphragm in place you would need 
to loosen up the lower one. Now, wouldn’t the same force of com- 
pression that served to rotate the other disk and hook the hook’ onto 
the studs be sufficient at the start, when you attempted to reverse the 
direction of the screw, also to unhook the hooks? 

Ans. I have only stated in my former answer what seems to me 
possible, and do not go so far as is assumed in the theory attributed 
to me in the present interrogatory. I have said nothing in regard 
to the drug being compressed “so tightly that the screw will turn 
no more and move the diaphragms no more;” yet, even if com- 
pressed more tightly than would be desirable for percolation, I see 
no difficulty in turning the screw while the lower diaphragm is held 
so as to prevent its revolving without turning the upper disk or 
diaphr agm so as to unhook it, since the pressure of the drug upon 
the inner surface of the cylinder and from the broad upper surface 
of the lower diaphragm to the broad under surface of the upper 
diaphragm I think would be sufficient to keep the upper diaphragm 
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from being turned by so slight a force as the friction of the serew 
thread within it. 

X 31. I presume you will admit, dismissing any verbal criticism 

as to What the words of the respondents patent might pos- 
156 sibly signify, that it was the probable intention of the in- 

ventor to hook the upper diaphragm in place before filling 
in the drug? . 

Ans. I do not feel warranted as an expert in drawing any positive 
conclusions from the patent on this subject, and | deem it beyond 
my province as such to express any opinion as to what was the 
probable intention of the inventor, since such opinion would neces- 
sarily be based upon conjecture as to what he might find con- 
venient. 

X 313. Do you testify that the language of the respondent’s patent, 
beginning with the words “ the screw rod,” in the 6lst line, and end- 
Ing with the words ” before deseribed,” in the H9th line. is equally 
applicable to locking the hooked diaphragm in place after the drug 
and other diaphragm have been placed in the vessel as to the lock- 
ing of the hooked diaphragm in place previous to the introduction 
of the drug? 

Ans. While it appears to me that the question calls for such an 
ex pression of opinion Oh my part as is hardly within the province 
of an expert, I am nevertheless pleased to answer that, in my judg- 
ment, the language referred to nay be applicable to either of the 
methods just mentioned, and that I am confirmed in the view that 
it may be applicable to the first of these methods by observing the 
fact that while the first sentence quoted in the interrogatory de- 
scribes the means by which the screw rod and diaphragms are sup- 
ported within the cylinder, the second sentence describes the mode 
In which they may be disengaged ; and this statement of the mode 
of disengaging- is the last statement preceding the explanation of the 
manner of charging or filling the percolator 

X 32. I inquired if, in your judgment, the language was equally 
applicable to the two sets of circumstances stated in the former in- 
quiry, and if you so testify. 

Ans. Again disclaiming any wish to transcend my province as an 
expert, | answer that I do deem the language equally applicable to 

the two sets of circumstances, but I wish to add that in so 
157 ~— stating I do not mean to say that in general I should regard 
the two methods as equally convenient. 

X 33. Now, taking the method of first locking the upper dia- 
phragm in place, the Berry patent shows, does it not, a diaphragm 
locked in place, upon which the drug is placed, and a movable dia- 
phragm to confine the drug between the two and to regulate the 
pressure for percolation and the second method simply changes the 
condition by locking the hooked diaphragm into place before closing 
the cylinder, does it not? 

Aus. The Berry patent shows in Fig. 2 the upper diaphragm 
locked in place. It also shows the lower diaphragm connected 
therewith by means of the screw rod E. ‘The figure itself gives no 
indication of any fact which would limit the process of charging 
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the percolator toa single method. I do not find, therefore, in the 
patent anything which justifies the inference that the ddoption of 
the second method mentioned in the interrogatory is a mere substi- 
tution of the same for a former method which it appears to prefer. 

X 34. You have said that the passages between lines 51 and 69 
admit equally well of two constructions. One of them is that the 
hooked plate may be locked before the drug is put in; the other 
one is that it may be locked after the drug is putin. Now, I ask 
you again, if the first-named construction of these phrases would 
not give us a hooked diaphragm locked in place and upon which 
the drug is placed, and then the second diaphragm moved into place 
before the process of percolation ” 

Ans. It would. 

X 35. Does or not the complainants’ patent, Exhibit A, show a 
vessel in which the drug is to be filled against the fixed end or disk 
thereof, after which the movable diaphragm D is represented as 
placed against the drug, thereby confining it in the vessel ? 

Ans. The complainants’ patent does show a fixed end against 

which the drug is to be filled, but I should hardly call this end 
158 =a disk, and it is certainly wanted in a fixed resisting medium 

at an important point, namely, the beak or inlet at the top, 
which presents ali openihg SO large “us to allow the drug Lo press up 
into it to a considerable height. When the pereolator has been 
charged with the drug I understand that the movable diaphragm 
D should be piaced against it, so as to confine it in the vessel. 

(MEMoRANDUM.—Counsel for the complainants puts certain ques- 
tions to the witness upon the written translation by H.C. Hiepe, not 
admitting the eccuracy of the same.) 

X 36. Looking at Exhibit l4a, from the commencement to and 
including the word “ tight” (first word, |. 13, p. 4), please state what 
description you find of a percolator to be charged through the bot- 
tom end, held uppermost and against the fixed plate, the drug to be 
confined by a movable lower plate and the vessel to be reversed 


again previous to the process of percolation. I do not ask vou if 


you find one or more or any number less than the whole of these 
elements, but if in the passages referred to you find all of them 
combined to constitute one implement or device to carry on perco- 
lation. 

Ans. I find on the first page of said exhibit mention of a hollow 
cylinder provided with two perforated plates, between which the 
powdered substance to be exhausted (that is, as I understand, to be 
thoroughly percolated) is to be tightly packed. I find a remark 
following: That “if the cylinder is open at both ends” certain other 
parts are to be provided. The remark implies that the cylinder 
may be made either open at both ends or with one end closed ; but 
it is said that if it “is open at both ends a cover is fitted air-tight at 
one end, having a hole in the center into which a long tube is fitted, 
also air-tight.” Furthermore, it is said: “ Between the cover and 
the perforated plate mentioned some space must remain.” To pre- 
serve such a space it is obvious that any suitable means may be em- 


~ ~ 


NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 103 


ployed for fixing such perforated plate in the desired position, so 

that it will “on raise against the cover by the pressure of the 
159 drug below; or, if the cylinder is filled from the opposite end 

while in an ‘onan position, the perforated plate will not 
fall down against the cover. Any saaieaisie of ordinary intelligence 
would readily provide such suitable means for securing the pl: ite. 
As it is stated that the solid substance to be exhausted is tightly 
packed between two perforated plates, it is apparent that when the 
first plate just mentioned has been placed in the cylinder and prop- 
erly secured in position so as to leuve some = sme between it and 
the cover, that the powdered substance or dru » be percolated 
must be introduced into the cylinder through the a onsiia open end 
while the cylinder is held in an inverted position, and that the 
second perforated plate must be introduced and pressed down upon 
it and fixed in place so as to tightly pack the drug. 

It is quite clear to my mind from the description that after the 
percolator has been so charged with the drug it is to be again 
placed in a upright position preparatory to the percolating process. 
This is plainly indicated by’the fact that the ae which would be 
at the top whe n the percol; itor is restored to the position jus st men- 
tioned, has a hole in the center into which a long tube is fitted air- 
tight, and from the statement that “through the tube” * * * 

“liquid is poured upon the substance, and the tube must be kept 
full continually. The menstruum..penetrates the substance and 
leaves the apparatus, at the lower end of it, im pregni ated with the 
soluble portions of the substance.” It is evident from this that the 
tube must be in an upright position, or above the body of the per- 
colator, so that menstruum will flow down through it into the mate- 
rial to be percolated, and will be discharged at the lower or open 
end of the percolating cylinder. This is further evident from the 
following remarks concerning the pressure exerted by a column of 
liquid | being in proportion to its height. 

X 37. Then you consider, do you not, that, as descriptive of the 

means of securing a diaphragm within the cylindrical per- 
160 colator, the use of the words “and secured therein by suitable 

means,” in the light of the state of the art, is a sufficient 
specification to an intelligent mechanic for that purpose? 

Ans. Yes, as respects such suitable means as were known at the 
date of the application for the patent. 

X 38. Will you point out the passages In the extract referred to 
which exclude the idea of the cylinder’s being charged from the 
top—an air-tight but removable cover, having also an air-tight tube 
connected with it, being then put onto such top end and _ percola- 
tion proceeded with ? 

Ans. I find no passages which would exclude the idea of its being 
so charged. It appears to me that when the cover was removed it 
could be charged with equal fucility at either end 

X 39. Then will you testify that vou find any specification in this 
extract that the cylinder is to be charged at the lower end turned 
upwards, and afterwards turned back ” 

Ans. Only by implication; but the implication is very plain that 
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the cylinder may be so charged, and may be charged as readily in 
the way specified in the question—the lower end being turned up- 
wards and afterwards turned back—as in the opposite way. It must 
be charged in one of these ways. The description of the mechanism 
shows this conclusively, and the user, therefore, is left to his choice 
of either of these two obvious ways. 

X 40. I call your attention to the fact that I have asked if you 
found in the extract referred to any specification that the cylinder js 
to be charged at the lower end turned upward, and afterward turned 
back, and not your implications. Will you please point out the 
specification of these facts in the language of the exhibit ? 

Ans. The implications above-mentioned are not mine, but are 
such as necessarily arise from tlie description of the mechanism and 

of its mode of use, so far as stated. I do not find in the ex- 
161 hibit anything which states explicitly that the cylinder is to 

be charged at the lower end turned upward, and afterwards 
turned back. 

(Adjourned to Jan. 18, 1854.) 

JANUARY 18, 1884. 


X 41. Referring now to the patents of complainants and respond- 
ent, is not the capacity of the lower diaphragm to be adjusted as 
desired, in relation tothe drug in the percolator, an essential feature 
in both and to the operation contemplated in the use of both de- 
vices ? 

Ans. It is. 

X 42. Calling your attention to the second page of Exhibit 14a, 
at the commencement of the paragraph and down through to the 
bottom, please select the passages that describe a percolator to be 
held bottom up, charged, adjusted, and then tipped back again be- 
fore percolation. 

Aus. The portion of the second page of Exhibit 14a which is re- 
ferred to in the question contains no passages which, taken wholly 
independent of the context or of parts which [ have referred to in 
connection with this page in my previous testimony, describe a per- 
colator to be held, charged, adjusted, and tipped as described in the 
question, but, in my opinion, the exhibit should be construed as a 
whole or in view of the relations which properly subsist between its 
several parts. 

X 43. Then you consider, do you not, that the descriptions follow- 
ing on pages 3 and 4, down to the word “ tight,” inclusive, describe 
a modification, by the use of a second cylinder, of the device de- 
scribed on page 2 of said exhibit? 

Ans. I consider that the descriptions mentioned in the question 
include a description of a modification by the use of a second eyl- 
inder, but I do not perceive that this fact is to be inferred in any 

way from my last answer. 
162 X 44. You have testified, if I understand vou correctly, to 
the effect that Exhibit 15 is a correct embodiment of the de- 
scription on page 2, in connection with the modifications following, 
on pages 3 and 4, down to “tight,” inclusive. Am I correct? 
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Ans. No; I have not so testified, but I have testified substan- 
tially that it is a correct embodiment of what is described in the 
passages to which you refer, taken in connection with certain other 
passages which appear in the exhibit, and in connection with the 
drawing, Fig. 11, which is referred to in said exhibit. I have stated, 
however, in my previous testimony that Exhibit 14a contains no 
mention of soldering the diaphragms to the pieces to which they 
are attached, and in the passages to which you refer there is no men- 
tion of the tube widening at its upper end, as is stated on p. 6 or as 
is represented in Fig. 11. 

X 45. Beginning on the top of p. 3 and going on through p. 4 to 
“tight,” inclusive, please indicate the authority in that description 
for thrusting the cylinder containing the holes with the diaphragm 
In Exhibit 15 into the bottom end of the half containing the hooks. 

Ans. lam somewhat averse to giving constructions of limited 
portions of the Exhibit 14a, divested of their proper connection 
with other parts, since this seems to me an incorrect method of as- 
certalning their meaning, yet, in reply to the interrogatory referring 
to such limited portions, I say that I find on the third page of the 
exhibit this statement: “ The outer cylinder is provided at its open 
end with movable hooks.” rom this I should infer that the Oppo- 
site end of the outer evlinder is closed. Following the sentence just 
quoted I find in the exhibit this statement: “The inner cylinder, 
after the outer one has received its contents, Is placed upon the per- 
forated plate, the hooks are forced into the horizontal openings men- 
tioned, by which means everything is kept in proper position.” 

Referring now to the second sentence on p. 3, I find an 
163 explanation of the character of the openings just mentioned, 
into which the hooks of the outer cylinder are forced. These 
openings and hooks correspond substantially with what are shown 
in or upon the two cylinders of Exhibit 15. It is apparent from the 
description on p. 3 that the inner cylinder containing the horizontal 
openings for the insertion of the hooks is meant to be thrust into 
the outer cylinder after the latter has been charged; or, in the lan- 
ruuge of the exhibit, “has received its contents.” ‘To be so placed 
it must of course be inserted or thrust into the open end of the outer 
ey linder. 

As I am precluded by the limitations of the question from refer- 
ring tO parts of the exhibit preceding p. 5 in order to show that the 
closed or covered end of the outer cylinder is the top end with 
which the tube is connected during the process of percolation, I can 
only refer in demonstration of this fact to Fig. 10 of copper plate 
which is mentioned in that part of p. 3 which contains the passage 
written in pencil and beginning with a parenthesis mark. This 
passage, ~ see figure 10 of copper plate,” [ understand to be a part 
of the translation and properly appertaining to the exhibit. Turn- 
ing now to Fig. 10, which I find in plate I of Respondent’s Exhibit 
12, and which I understand is admitted to be the hgure referred to, 
[ find a representation of what, it seems to me, is meant for two 
evlinders connected, the upper one being meant for the outer cylin- 
der and having the tube conveying the menstruum connected with 
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it and the lower one the inner cylinder. While the cut does not 
appear to me absolutely perfect, nevertheless it seems to me sufhi- 
cient for the guidance of an intelligent meehanic. The holes or 
openings to receive the hooks are shown in the lower cylinder, and 
there appears a little below the flange, near the bottom of the upper 
eylinder and on the right-hand side of the cut two short vertical 
lines, with cross-lines at the bottom, which, it appears to me, may 
be meant to represent the common device of a spring hook, the 
lower end of which, turning inward, would engage with the 
164 ~—iholes in the inner cylinder when any such holes came op- 
posite. The are of acirele which I find drawn across the 
figure at the lower end of what | have regarded as a spring hook | 
think is intended to mark the division between the upper cylinder 
and the lower one. Were | permitted by the question to refer to 
Fig. 11 of the same plate | think I could present such further ex- 
planation as would make the fact just stated more apparent 

X 46. Wili you explain how vou are able to thrust the cylinde: 
having the holes into the other one, which, one inch above the 
bottom, has three or four protruberances upon which the perforated 
plate is laid, and also a bottom with a hollow plug about an inch in 
height? 

Ans. In that part of my answer to the ninth direct interrogatory 
which was made on the morning of January 16 I have r marked 
upon the peculiar use of the word “ bottom” in Exhibit 14a, and 
have observed that it appeared to me to be more than once employed 
with reference to the end of the cylinder in an inverted position, 
which is desirable when the drug is introduced that would stand at 
the top during the subsequent process of percolation. Bearing in 
mind this pec ~ulis ar use of the word “bottom” and turning to the 
remarks on page 2 of Exhibit 14a, which are referred to in the ques- 
tion, I understand that the end of the outer cylinder which contains 
the beak or inlet for the small tube is turned downward preparatory 
fo charging the cylinder with the drug, and upon this end asa 
bottom, when so placed, small pieces of wood are laid unless there are 
protuberances one inch above this bottom, and on these pieces of 
wood or these protuberances the perforated plate is laid preparatory 
to charging. ‘Then, when the cylinder is charged, the second plate 
is put on or placed within the cylinder over the drug and the cloth 
covering it, and the inner cylinder is then placed upon this perfo 
rated plate, being thrust into the outer eylinder so far as its con- 
tents will permit, and the hooks of the outer cylinder secured to 

the neighboring holes on the sides of the inner cylinder. 
165 Both cylinders, as I understand, are, at the conclusion of the 

charging process just described, inverted, the percolating tube 
at the top is attached, and the apparatus is then ready for the pro- 
cess of percolation. 

X 47. Please point out the specification of inverting the cylinder 
after it is charged, commencing from the top of the second page 
down to the beginning of the description of the Beindorf modifi- 
cation, since you say that you understand that both of these eylin- 


ders are inverted. 
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Ans. As counsel is careful in his question to exclude those por- 
tions of the exhibit which refer to this process of inverting, and 
which afford the best evidence of the fact that the term “ bottom 4 
is used in the sense I have stated, I am unable to point out any 
explicit specification of this process of inverting, but I am obliged 
to leave the same wholly to inference. 

X48. In your List cross you have stated that you considered the 
adjustability of the lower diaphri iim 1n ogre she to the drug in 
the pe reolat tor to be esse intial t to bot th complain ints’ and respondent's 
machines. How, then, do you testify that Respondent’s Exhibit 14 
contains substantially the device deseribed in complainants’ prea Le lik, 
when in Exhibit 14 the lower diaphragm has no capacity for ad- 
lustment to the drug ut all, IS larger in diameter than the lower 
orifice of hese iy D, and has the vessel D resting upon it, and 
cannot enter the lower orifice at all. 

\ns Th statement in this interrogatory omits one Important 
ees ee presented in the 41st cross-interrogatory, In 
respect to the adjustability of the lower diaphragm being an essen- 
tial feature, since the latter interrogatory mentions it in connection 
with “the operation contemplated in the use of both devices.” In 


? 


answering this | had in mind simply the ordinary mode of use 
which is common with both devices. 
may be use d effectively, and | presume often is used, without CSpe- 
cial reference to the adjustability of the lower diaphragm. 
166 The evlinder nan inverted position may be filled with the 
drug to be percolated so as to be packed quite full, the drug 


y 


jut the Rosenwasser device 


laving been previously moistened, as | understand is usually don 
pore paratory LO putting it into the percolator S0 as to ause its ex- 
pansion by absorption of liquid to near the full limit Again, the 
lower plate or diaphragm may be placed upon it and the cylinder 
with the diaphragm so placed inverted and deposited upon a rack 

OLUer suitable means ol support, SO AS LO allow the menstruum to 
percolate through Into a rece ptacle bene ath The Rosen wasser pat 
ent wakes no mention in its claim of the perforated plate or dia- 
phragm D, and in no part i es teesibestion ts there anything 
said about the adjustability of this diaphragm The only mention 
of it in the patent is In these words: “ D isa perforated plate. This 
plate may, if desired, be replaced by any porous diaphragm or in- 
terposing substance, such as filter paper, cloth, pumice, or the like 
This is to prevent the drug from escaping from the percolator during 

| it is to be secured in position by suitable means.” 

As the patent lays no stress upon the adjustability of the dia- 
phragm, and as if may be doubted whether it Isa fea ture embraced 
in the claim, and it t is practi: ‘able to secure it in position by suitable 
means without reference to its adjust ibility within the body of the 
cylinder; moreover, as it may be used successfully at the bottom of 
the evlinder, even when such body is not wholly filled with the drug, 
the upper part thereof being filled with sticks before introducing the 
drug (in a manner which it appears was well known in the art long 
before the application for this patent), | regarded Exhibit 14 as 
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containing substantially the device described in complainants’ 
patent. 

(Objected to; irresponsive.) 

— 49. You have stated in cross 41 that the capacity of the lower 
diaphragm to be adjusted is an essential feature in both patents and 

to the operation contemplated by both devices. How, then, 
167 can Exhibit 14 be substantially the same as the device de- 

scribed in the Rosenwasser patent, inasmuch as Exhibit 14 
does not possess this essential feature ? 

Ans. I can only say, in explanation, that I understood the 41st 
cross-int. as referring to the adjustability of this diaphragm as an 
essential feature in both complainants’ and respondent's patents 
with reference to the operation contemplated in the use of both de- 
vices. Only one mode of operation presented itself to my mind in 
this connection as common to both devices and which was likely to 
be employed in ordinary use, viz., the method of pressing the drug 
up into the body of the cylinder by means of the lower diaphragm, 
a method upon which’ special stress is laid in Berry’s patent, but 
upon which no stress is laid and of which uo specific mention is 
made in Rosenwasser’s. In fact, this method only occurred to my 
mind as a convenient method and as the one most likely to be em- 
ployed in common use in reading the description of Rosenwasser’s 
device which is contained in his patent. Considering the diaphragm 
D in Rosenwasser’s patent merely with reference to this mode of 
use, I did regard its adjustability as essential. 

X 50. Have you now, since the last three questions, changed your 
mind upon this subject ? 

Ans. Only so far as I have already indicated. I should still re- 
gard adjustability of the Rosenwasser diaphragm essential with the 
mode of use which I have last specified and which I had in mind 
when I answered cross-interrogatory 41, but not essential with the 
other mode of use which I have specified. 

X 51. Looking now to Exhibit 14a, at the commencement of the 
description of the Beindorf modification, p. 4, point out those parts 
which specify that the cylinder is tu be turned bottom up, charged 
with the drug, a bottom diaphragm placed upon the drug, and the 
cylinder then reversed before percolation. 

Ans. Looking to the description of the Beindorf machine, as re- 
quested, I find it mentioned at the outset as a modification or 

“very practical change in the construction” of the Real press. 
168 From what follows I understand that only those portions of 

the machine are described which are needful in order to make 
known its character asa modification of the former. This character 
is well understood by reference to Fig. 11 of the copper plate, referred 
to in the pencilled part of the translation, which is fuund in the 
second line on p. 5 of the exhibit, this pencilled translation prop- 
erly ending, as I understand, with the term “copper plate,” after 
which quotation marks are placed. The Biendorf cylinder is de- 
scribed as fitted into a chair the cover or seat of which is movable, 
so that by turning the same the press may be filled. On referring 
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to Fig. 11 I find the cylinder represented as so placed. The cylin- 
der is shown in two positions, one vertical, the other inclined, the 
inclined position being indicated chiefly by dotted lines. In the 
latter position it is represented without the boner t tube through which 
the menstruum Is introduced and with the funnel-shaped piece, which 
is to collect and conduet the liquid after percolation into a proper 
receptacle, detached. 

I observe that the cylinder is supported upon the movable chair 
seat by means of a projecting ring or flang , and that a little below 
this flange and near the upper edge of the chair there appears to be 
the end of a trunnion, opposite to which, | presume, there would be 
a corresponding trunnion, both affording, I should judge, support for 
the movable chair seat and the cylinder of the percolator which rests 
thereon. Upon these trunnions, in my opinion, the cylinder and its 
supports are meant to revolve, so that when the end to which the 
funnel is commonly secured is turned upward and the funnel de- 
tached it is ina convenient position to becharged. In this position 
the end to which the stop-cock Is attached would be at the bottom. 
The cylinder or press, as it is sometimes termed in the translation, 
is doubtless to be filled in the manner of filling or charging the 
Real press, which is previously deseribed, this description being 

found on page 2—that is, by placing a perforated plate, either 
LOU upon small pieces of wood laid in the bottom of the cylinder 

or upon protuberances pon the inner sides of the eylinder, 
an inch above the bottom, then spre ading a woolen rag upon the 
plate, laying the substance to be exheusted upon this rag, putting 
a similar rag over the top, and finally placing upon this the second 
plate, which is to be properly secured in its position. When so 
changed in an lovers ov position, the top end of the evlinder being 
downward, and having served as a bottom upon which to build up 
the mass to be ttc I find the course to be subsequently pur- 
sued pre scribed on the Sth page 1) connection with a redeseription 
of the manner in which the filled cylinder is to be placed and sup- 
ported, thus: “The filled cylinder, turned bottom up” [that is, 
turned with the part owe has just served as a bottom in the pro- 
cess of filling upward], “is placed upon a chair having a hole in 
the middle, in which the Bee Ba ‘ fits and around which it rests, by 
means of the circular projection above mentioned. A vessel to re- 
ceive the liquid is placed beneath. ‘The cylinder must be open at 
the lower end. A funnel may, however, be placed underneath, in 
order to prevent spattering and introducing impurities into the 
extract. 

Referring to Fig. 11, in connection with this description, it is un- 
mistakable what position the cylinder stands in during the process 
of percolation, and it seems to me equally unmistakable that the 
phrase “turned bottom up” in the passage just quoted preceding 
the words inclosed in brackets means “ reversed,’ so that the part 


which had just served as a bottom during the process of filling Is 
brought to the Lop. 


(Adjourned to January 19, 1854.) 
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(It is agreed between counsel, whether noted in the record or not, 
that the right to objections by either party is reserved until and 
at the time of hearing.) 


170 JANUARY 19, 1884. 
(Witness continues his answer :) 

This use of the term “bottom” harmonizes with that on p. 2, 
which I have before commented on and explained. The bottom is 
there described as“ provided with a hole in such a manner as to 
form a hollow plug about one inch in height.” The word “ plug,’ 
as here used, I understand to be employed in a sense which Is not 
uncommon in mechanics—not as meaning merely a stopper, but a 
stopper with a hole through it lengthwise, through which water, 
steam, or other fluids may pass. The term “ fire-plug,”’ as used in 
connection with street hydrants, is a familiar illustration of the use 
of the word “plug” in this sense. 

Referring now to Fig..11 it will be observed that there is such a 
plug in the end of the cylinder to which the tube is attached. 
This plug is especially noticeable in that view of the cylinder which 
represents it as inclined and without the tube. The opposite end 
has no such plug, and nothing which any mechanic or person fa- 
miliar with the use of mechanical terms would be likely to desig- 
nate as a plug, but is provided simply with a funnel or tunnel, the 
lower end of which, of course, terminates in an ordinary discharge 
tube. I again call attention to the fact that on p. 2 of the exhibit 
‘the plug is mentioned as connected with the bottom of the cylinder. 
On p. 8 of the exhibit I find these words: “In order to allow the 
liquid to run off I have attached to the cylinder, at the side and 
where the first perforated plate lies, a small hollow slanting tube 
provided with a stop-cock, or which also may be closed by a cock. 
In this way the liquid may be drawn off from the tube and cylin- 
der, as convenient or necessary, without taking the apparatus apart.” 
Taking this passage in connection with the reference to the first 

perforated plate, On Pp. 2 of the exhibit, it is apparent that 
171 such first perforated plate is the one which serves as a basis 

upon which the drug is placed, that it lies nearest to what 
is termed, during the process of charging, the bottom of the cylin- 
der, and that it is adjacent to the stop-cock or small hollow slant- 
ing tube just described and which is marked 6 in Fig. 11. 

The last paragraph of Exhibit 14a, referring to the percolator in 
its upright position in readiness for the pe reol: ating process, says: 
“Tf, now, the lower part of the tube be bent or if a bent piece of 
tubing is brought into air-tight connection with the cylinder, if this 
tubing is fitted to the tube mentioned above and the whole is in- 
verted, working and manipulated as indicated above, the same re- 
sult is obtained. The second perforated plate may then be kept in 
position } vet easier, and by means of scre ws, eLc., the substance could 
yet be pressed more strongly if necessary.” From this I understand 
that if the cylinder is inverted from the position which is usual in 
the process of percolation (and is such as is shown by the repre- 
sentation in Fig. 11 with the tube attached), so that the end con- 
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taining the plug would be downward, then that with a piece of 
curved eres. having one extremity fitied to this plug and the op- 
posite extremity Lo ‘the vertical tube, the process of percolation 
could be carried on with equal effectiveness and the same result ob- 
tained. The use of the word inverted in the sentence just quoted 
implies that the construction of the chair or stool upon which the 
cylinder rests and the arrangement of the cylinder in connection 
therewith is such as permits a complete inversion of the evlinder. 
When inverted in the manner just mentioned it is evident that the 
second perforated plate, placed upon the top of the drug during the 
process of packing, could be kept in place by simp ler ap pliances 
than would be requisite if the cylinder stood in the reversed posi- 
tion and it were needful to support such plate from beneath. This 
last paragraph on pp.38 and 9 of the exhibit shows that the cylinder 
rr percolator is equally capable of being used during the process of 
percolation with either end of the cylinder upward. Of 
72 course, if it were used in the manner last described it would 
be needful to have the funnel ¢ tightly fitted to the cylinder 
and a bent tube or hose pipe attached to its nozzle to convey the 
liquid percol late into a proper vessel. 

X 52. You state in X 45 that you consider the are of the circle 
in Fig. 10 as the dividing line between the two cylinders and the 
short vertical lines you think representations of the hooks spoken 
Now, looking at p.3 of Exhibit l4a, you will find that the holes 
are spec ified LO be in the second or lot wer eviinder low do you rec- 
oncile your answer with the language of the description, since there 
are shown LWoO holes above the said are ? 

Ans. think the holes referred to in the lig and which | observe 
are somewhat ont of line with or not perpendicular to the nearest 
row of holes in the inner cylinder lying below are probably intended 
for the r ception or a spring catch or fastener shown upon the upper 
side of the tunnel projecting somewhat beyond its marginal rim, 
these holes, one or the other, being serviceable when the inner 

linder is thrust far within the outer cylinder, as would be the case 
when percolating a small body of drug. 

X 53. Then you take the liberty of putting the tunnel ¢ of Fig. 
ll, which is considerably larger in diameter than the cylinder e, 
onto the lower end of the eylinder c, do you? 

Ans. No; I do not take the liberty of putting on a tunnel which 
would be a misfit, because common sense would teach any mechanic 
to make use of a tunnel which would properly fit; but a change 
in size could be made without change in the plan of construc- 
ion; and it is stated generally in the description on p. 5, after men- 
O1) Ing that “the cylinder must be opened at the lower end,” that 
a funnel may, however, be placed underneath, in order to prevent 
spattering and introducing impurities into the extract.” No reason 
is apparent to my mind why a funnel of materially different con- 

struction should be used for attachment to the lower end of 

173 the eylinder shown in Fig. 10 from what is shown in connec- 
tion with Fig. 11. 

X 54. Will you explain, after you have shoved your supposed 


{ 
U] 


112 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


lower cylinder up into your upper one, how you are going to pass 
your supposed lower tunnel up over your movable hooks, which are 
specified to be attached to the lower end of the upper cylinder, and 
to hook into the holes of the lower one? 

Ans. From the manner in which the movable hook is represented, 
near the lower edge of the upper cylinder, at the right-hand side in 
Fig. i0, I understand it to be a flat spring hook which hes down 
within the body of the cylinder or very close thereto, except when 
the hooks are sprung outward, so as to allow the Passage between 
them of those portions of the inner cylinder whicli are intermediate 
between the holes. Flat spring hooks of this kind for supporting 
one body, which is to be passed within another, are an old and fa- 
iniliar device in mechanics. I think I have often seen them in con- 
nection with lanterns. It is not needful, however, that the funnel 
should fit tightly upon the lower end of the evlinder, On the con- 
trary, it may be somewhat loose, it be Ing stated on }). 5 of the ex- 
hibit, after mentioning the convenience of a funnel at the lower 
opening of the cylinder, that “the lower opening must and should 
not be closed air-tight, as this would interfere with the efficacy of 
the machine.” 

X 55. You will observe that I have not asked you about any im- 
aginary spring hooks which you may have seen on lanterns, but 
concerning the movable hooks specified in the translation; and | 
now repeat the inquiry, how you would pass the funnel-shaped end 
over two or more movable hooks attached to the lower end of your 
supposed upp r eyiind a | 

Ans. I have not testified in regard LOAaNYV ine rely imaginary hooks, 


/ ’ ’ 


but only with reference to such as I understand to be represented In 
‘: ] rs } :, } r : 
ig. 10 and which are of a kind that have hong been familiar to 
Te. Lhe Oriy movable HNooKS which I nna specified 1h) the 
174 transiation are ade scribed simply fis “movable hooks Such 
' , } ' : . os . 
hooks as j have testined about TUuliv answer to this deserip- 
: 4h ia | Vy oem Pye ey eee ' 
Lion. here would be no dificulty whatever in passing the funnel- 
shaped end over two or more such hooks. [1nce when their hooked 
ends, turning Inward, engaged with tl 
‘linder tl hodv of tl] ae 1 ' 
cylinder the body of the hooks would project but little, if any, be- 
: } } ’ ' 
yond the main body of the out 
X 56. Suppose the original fi 
we ra Teme P 1 aa Se ee } 1) 
to be take noas no reterence to i, 1Vatall which 18 the fact. would 


Dns 


you, then, feel at liberts to construe movable hooks Into Spring iah- 


' } } mee 
ie opposite holes in the lowe 


‘om which that translation purports 


*); 


v . i } 
tern hooks ana sucn like 
(Objected lo as being an assumption contrary to fact, hypotheti- 
] ) . ° 
i 


not based On proper premises, irrelevant 


. 


cal, 


: } , , ¥ 
Ans. | certalnliyvy spould. 
a ~~ me ; 6 = } =e 
X Ji. Phe nil Lhe specification said Spring hooks would you not 


we 


* 


be equally at liberty to construe it into hooks that are “ not spring’ 
(Objected to; incompetent.) 


Ans. No: for while 


the term “movable hooks” is generic and 
covers any kind of hooks that would be movable, whether spring 


oe 
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hooks or otherwise, on the contrary the term “spring hooks” is spe- 
cific and does not cover any kind of movable hooks. 

X 5S. . your tenth answer you say of Exhibit 15 that it presents, 

the main, such features as are correspondent with certain of those 
ry scribed in Exhibit l4a and are illustrated by certain parts of the 
figures referred to. Looking at Fig. 10 and Exhibit 15, do you not 
find that the flange is on the upper cylinder, according to your the- 
ory, in the one case, and on the lower cylinder in the other ? 

Ans. Yes; I do. I observed, on first making comparison of the 
body of lkexhibit Ld. that the flange did not pp arto be in the place 

where it is shown in Fig. 10, and this was one fact which led 
175 meto make use of the phrase “in the main” when I spoke 

of its presenting such features as are correspondent with cer- 
tain of be me described in Exhibit 14a. 

: The 1) you probably meant the Same thing when you also 
Pte in the same answer (and you probably saw these differ- 
ences with the same clearness), “ ] observe nothing in Exhibit 15 
which is not substantially described or illustrated in wenn. 4 
mentioned and the figures referred to therein, except merely the 
soldering of the diaphragms to the parts with which they are con- 
nected,” did you not? 

Ans. | meant prec isely what I then stated, for I do not find that 
the dese ription contained in Exhibit 14a limits the use of as up pore 


ing flange to precisely what Is shown in the cut, lig. 10, nor do I 
find that this flange is in any way an essential part of the perco- 
wie. ee The percolator may be supported by other means 
and \ » pt rform its othee as a percoiator equally well This is only 


t° 
one of the iInelde ntl COnVe nie nces which Thiet be List d or dispensed 
with as is thought best, and a mere change in the location of which 
ithin certain limits would by no means prevent the percolator 
irom performing its pi — oftice. 


X 60. Bearing in mind that you have testified that there is noth- 
ing in Exhibit 15 « xeept the soldered diaphragms but what is sub- 
stantially described or illustrated in Exhibit 14a; also bearing in 


mind that you have testified that come d tunnel in Fig. 10 can 
pass up over the lower end of the upper cylinder and catch into the 
two holes which you say are in the lower end of the upper cylinder, 


please explain how you would go through with the same perform- 
ance with exhibit Ld. 

Ans. In considering my testimony referred to in the question, 
and which is found in my answer to direct int. 10, it is to be remem- 
| | he statement was made by me with reference to those 

atures of the devices mentioned which are a subject of contro- 
very in this litigation and which havea direct bearing upon the 

"questions involved therein. I did not especially consider 
176. minor details, which are of little importance and which are 

unrelated LO these qu eSLIONS. With this explanation, and 
with the ¢ x planation contained mn ny previous answer, reiterate 
my previous testimony. | do not consider that in the construction 
of a percolator subst intially like that deseribed in Exhibit 14a, in 
those essebtli i] features whi 1c h iF ive direct relation LO the perform- 


lo— ) 129 


} 
i 


' 
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ance of its office as a percolator, the precise location of the support- 
ing ring is material. It is enough if the percolator is substantially 
the same in its essential features so as to perform substantially the 
same office. ‘Trifling variations in mere matters of form or of ad- 
junct conveniences are not to be regarded In considering the main 
question. Of course, I do not mean to state and have never meant 
to state that a tunnel, such as is represented in Fig. 10 or as is 
shown in Exhibit 15, could pass up over the lower end of the upper 
or outer evlinder of Exhibit 15 while a broad flange or ring of metal 
is interposed between them. 

X 61. Still bearing in mind that you have testified that there was 
nothing in Exhibit 15 which is not substantially described or illus- 
trated in Exhibit 14a, please state where you find the two holes in 
what you call the lower part of the upper cylinder; and, in an- 
swering, I am willing, if you are, to let the argument upon the law 
of form and substance embraced in the preceding answer be con- 
sidered a part of this without repeating it. 

Ans. I do not find any two such holes in the lower part of the 
upper cylinder of Exhibit 15,and I have not testified that I find 
nothing described or illustrated in Exhibit 14a which 1s not sub- 
stantially like what is shown in Exhibit 10. 

X 62. Looking now at Fig 10, will you explain how what vou 
call the spring hook can possibly enter the holes of what you call 
the lower or second cylinder, when it is represented as extending 
only as far as the lower edge of what you call the upper cylinder 
and no further? 

Ans. A very slight notch or recess in the lower edge of the 

177 ~~ uppercylinder, just beneath the hooked end of the spring fast- 

ener or hook would allow the same to spring inward and 
engage with the holes coming beneath it. 

X 63. Do you find any illustration of such a contrivance in the 
cut or any allusion to such a thing in the translation ? 

Ans. Such a notch or recess is notshown in the cut, since it would 
be hidden from view by the broad surface of the spring-fastener 
and could not be well shown except by a separate illustration of 
this detail; but the intelligence of any ordinary mechanic ac- 
quainted with the construction of similar vessels would at once en- 
able him to supply this. I find no allusion to this in the transla- 
tion and should hardly expect to find it. 

X 64. As an expert, to define technical phrases and read draw- 
ings, you feel at liberty, do you not, to make this hypothesis of yours 
a part of Fig. 10 where it is not shown and of the description where 
it is not described ? 

Ans. No. I do not feel at liberty to make it any part of a cut in 
which it isnot shown nor of a description in which it is not contained ; 
but I should feel at liberty, in constructing a vessel with the guidance 
of such a cut and such a description, to supply that which the intel- 
ligence of the ordinary mechanic would immediately recognize as 
an obvious requisite. I should feel as much at liberty to supply 
this as to supply those peculiar requisites which are needful in the 
joints of the apparatus, but which are not shown nor described, or 
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to provide the necessary soldering for fastening the parts of the ap- 
paratus together. 

X 65. Then, if your ordinary mechanic would know enough to 
put that on without any description, don’t you think your ordinary 
mechanical draftsman would know enough to put it on in making 
a drawing from the machine? 

Ans. He would if he deemed it needful; but if he regarded it as 
a device which common intelligence would be likely to supply or 
if he did not deem it an essential part of the mechanism (that is, 

essential to its main purpose) he might omit it. 


175 X 66. Will you explain; in the light of the following pas- 
sage: “ The inner cylinder, after the outer one has received 


its contents, is placed upon the perforated plate,” how your supposed 
lows r cylinder IS LO be pushed up into your supposed lippe r cylin- 
der in Fig. 10, being represented as they are, as perfectly coinci- 
dent and of equal diameter ? 

Ans. In a former answer to int. — I remarked upon what ap- 
peared to me to bea slight inexactness of drawing in Fig.10, but ex- 
pressed the belief that I substantially understood thesame. The dif- 
ference to be indicated between the diameter of the innercylinder and 
the outer cylinder, at most, would be very trifling or merely the dif- 
penne side of the thi ckness of asi eet of Irie al like sb reet tin. 
from the description I understand clearly that hawk are two cylin- 
ders here, viz., an inner cylinder and an outer cylinder; and for va- 
rious reasons, several of which I have already stated, it appears to me 
that the transverse curve, which lies about three-sixteenths of an inch 
below the representation of the flange in the drawing, marks the 
lower line of the upper cylinder. The representation just above 
this line and near its right-hand extremity, of which [ regard as 
the spring hook for catching into the holes in the side of the inner 
cylinder and affording support to the latter, serves to confirm mein 
this view. So also do the two holes at the left and a little above 
the line—which I have regarded as holes to receive the catch or 
hook upon the upper edge of the funnel, give support to the latter— 
afford further confirmation. Again, it is evident to my mind that 
if the Upper evlinder were to be sustained by means of the project- 
ing flange upon the upper side of a movable or revolving chair 
seat, it would be found most convenient in providing for the intro- 
duction and support of the Inner or lower c\ soe 4 to allow the body 
of the upper and outer cylinder to project a little below the bx ttom 
of such seat. Such projection would conveniently expose the part 
containing the spring hooks and the notches for the reception of the 

tunnel-fasteners, and would also convemiently expose the 
170 lower rim of the upper and outer cylinder, so it would afford 
a ready guidance in inserting the lower or inner cylinder. 

[ do not suppose for a moment that the inner cylinder could be 
introduced into the outer if both were of equal diameter, but i think 
enough appears from the description and drawings to prevent an 
intelligent mechanic from being misled by this slight inexactness 
in the drawing, Fig. 10, and to enable him properly to construct the 
parts. 
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X 67. You have stated, referring to Fig. 11, that there appears to 
be a trunnion in the chair, which you psn Fn ra support of the mov- 
able chair seat and the cylinder ; also that upon these trunnions, one 
of which you suppose to exist, the eylinder and its supports are 
meant to revolve. Do you mean that the chair seat revolves so as 
to carry with it and invert the cylinder or vessel that is represented 
as placed thereon or therein ? 

Ans. I do, so far as is needful for such inversion. 

X 68. Do you mean that the chair seat revolves in a vertical plane 
so as to bring the vessel on or in it bottom up? 

Ans. I do. 

X 69. You mean that the entire chair seat makes a complete revo- 
lution, do you? 

Ans. I have not indicated this in my testimony, and I do not 
know that it is needful for me to determine that fact, but 1 do mean 
that I am satisfied that the construction was intended to be such as 
will permit a half revolution, so that the ends of the cylinders may 
be reversed. 

X 70. You have stated in answer to a preceding interrogatory 
that the ehair seal revolves in a vertical plane so as to bring the 
vessel placed in it bottom up. Do you mean by that the usual 
signification, v1z., putting the bottom where the top was, and vice 
versa, or do you only mean bringing the cylinder up to a horizontal? 

Ans. | mean revolving through an are of 150° or so that th 

part which stood at the top when the body of the percolater 
180 ~=s was 1n a vertical position would be brought to the bottom or 
directly underneath its former place. 

a» is. EO you mean that the entire Lop of this chair or table thus 
revolves? 

Ans. No; only such part of the Lop between the side pieces of the 
frame and such contiguous cleats or bars asa mechanic n norht pro- 
vide for convenience in securing the cylinder and its supporting 
seat in a fixed position during the percolating 1) 

xX ip 4 Do you think that the middle parts Ol th C chair seat re- 
volve, leaving a strip or narrow piece on each side running along 
on the inside of the LOp of the side pieces of the tLe 

Ans. From what is shown somewhat wlth vn in the draw- 
ing Il infer that such an arrangement was contemplated; but I do 
not know that it is at all needful to determine this, since an) pro- 
Vision such as a competent mechanic would readily sup by for al- 
lowing the cylinder and its supporting seat to revolve through a 
half circle and to be secured in a proper position during the perco- 
lating process would answer the purpose. 

X 73. By these center pieces do you mean the two bifurcated 
boards or pieces which when placed together surround the cylinder? 

Ans. If by such bifurcated board or piece you mean such a one 
as is represented in the side drawing, g, showing one of the details 
of Fig. 11,1 do not. It is quite im possib le for me to define from 
Fig. 11 exactly what parts of the evlinderseat were meant to revolve, 
for the drawing, in respect to this minor and unimportant detail, is 
obviously incomplete. Nevertheless, it is no such deficiency as would 


rOocesSS., 
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render it troublesome for an intelligent mechanic to construct a 
proper revolving seat with its proper supports and attachinents. 
. 74. Is it not a fact that the two bifureated pleces, so far as 
they ure illustrated, have beads hittine nto grooves in the 
LS] contiguous edges of the other parts of the table top SO that 
thev could not independently revolve without destroying said 
heads? ° 
Ans. perceive only one bifurcated piece represented in the 
drawing, upon one side of which there is shown a tongue (which | 
presume you refer to when you use the term “ bead ”) that would 
fit into a corresponding groove. ‘This bifurcated piece is apparently 
intended for use on that side of the chair seat to which it is nearest, 
and | presume Is meant to be drawn out when the cylinder is re- 
volved, but the drawing of the Lop of the chaln, and especially of 
those provisions which are intended to allow of the cylinder and its 


supports by Ing revolved, Is So Incomplete that | must decline any 
attempt to give a precise explanation of that respecting which I 


should be so far left to conjecture. 

(Adjourned to Jan. 21, 1884.) 

JANUARY 21, 1884. 

X 75. You have intimated that vou preferred that I should have 
interrogated you on the whole of Exhibit l4a taken together ; but 
do you not consider that the passages rom }) 2 down to the pen- 
cilled interlineation on p. 3 is especially applicable to Fig. 10 and 
whut we have called the Bein lorf modification especially deserip- 
tive of and applicable to Fig. 11? 

\ns. I consider the description on p. 2 applicable to a certain ex- 

nt to what ts illustrated in Fig. 10, yet by no means limited to the 

ter. It deseribes a cylinder having a bottom provided with a 


hole in such a manner as to form a horizontal plug about one inch 
in height, this construction being such as replaces (or, In other 
words, I ike = the place of) a cy\ linder oOpeb at both ends, but provided 


’ 


at one end with a cover. I have before explained that I re- 
IS vard the word “bottom ” in this connection as re lating to that 
which forms the top end of the evlinder during the pereo- 
lating process, but which hes at the bottom while the evlinder is 


by Ing eh) ro d with the drug LO be poe reolated Such ti solid bottom 


as takes the place of the removable cover and 1s provided with a 
hollow plug is shown at the upper end of the cylinder in Fig. 10, 


where the apparatus Is represented in the proper position for the 
percolating process. 

( ry the other hand. tit) apparently re moval I cover is shown at 
the upper end of the cylinder, represented in position for the perco- 
lating process in Fig. 11; but p. 2 presents a description of a per- 
eoluting cylinder which is single and is complete in itself without 
any se ond ev linder. On the contrary, p. o presents a di scription 
of il percolating Cause which is compound OT which includes a sec- 
ond evlinder fitting within the one first mentioned. ‘The contrast 
between this device and the former is marked at the very beginning 
of p. > by the opening sentence, which reads: ~ io second eylin- 
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der of tin may be made of ordinary lg ire (weissblech), fitting ex- 
actly into the first-me ntione d eylinder, but which can be taken out 
and inserted again easily.” consider the Beindorf modification as 
especially descriptive of and applicable to Fig. 11 as respects certain 
parts of the same, but not as completely illustrated thereby or re- 
stricted thereto. 

X 76. Turning now to Repondent’s Exhibit 13, you will see that 
it is referred to at the commencement of Exhibit l4a. and that it 
contains the description purported to be translated by Exhibit 14a, 
and that it was published at Stuttgart in 1850. Turning now to 
Exhibit 12, whic . contains Figs. 10 and 11,do you not perceive that 
it was published in Heidelburg in 1845? Do you not therefore see 
that we have beer Press: for five days upon the proposition that a 
description published in 1830, and making allusions to illustrations 
not produced, is descriptive of drawings that were not in existence 
until thirteen vears afterwards ? 

Ans. I perceive that Exhibit 15, which purports to have 
183 been published at Stuttgart in 1850, is referred to at the be- 
ginning of Exhibit l4da, and that the latter exhibit purports 
to be a translation of what is contained in the former, beginning 
on p. 157, vol. [. Turning to Exhibit 12, which contains Figs. 10 
and a F | perceive it was published at Heidel be rg In 18435: and | 
also perceive, on referting to }). 157 of this latter exhibit, that it 
appears to contain the same matter as that found in Exhibit 13— 
that is, the same from which the translation purports to have been 
made. I conclude, therefore, that the latter is simply a reproduc- 
tion of what | find contained in the former. I notice, however. 
that the pencilled passage on p. 5 of Exhibit 14a, ending with the 
word “ plate,” and the pencilled passage on p. 5 of this exhibit, end- 
ing with the word “plate,” appear to be translations of passages 
interpolated in Exhibit 12,in what I have before mentioned as 1 
produced from the former work, Exhibit 15. Ihave marked on pp. 
158 and 159 of Exhibit 18 with two parallel lines In each instance 
the respective places wher these Interpolated Ppassayes appear LO 
have been introduced. These passages evidently are interpolated 
by the editor of the later edition for the purpose of referring to 
figures illustrative of the devices which are alike described in the 
text of both editions. 

I speak of the latter book—that 1s, Exhibit 12—as a later edition 
of the former, since I find it hasa double title page, the first corre- 
sponding in good part with that of the Exhibit 18 published in 
1850. The first title page denominates the work “ Hanbuch der 
Pharmacie Zum Gebrauche Bei Vorlesungen und Zum Selbstunter- 
richte Fur Arzte, Apotheker und Droguisten von Philipp Lorenz 
Geiger.” The second title page denominates it “ Handbuch der 
Chemie mit Ruchsicht auf Pharmacie von Dr. Justus Liebig, Pro- 
fessor der an Universitat Zu Giessen.” I understand, therefore, Ex- 
bit 21 to be a later edition of Geiger’s Handbook of Pharmacy, 
containing, as I judge from a superficial examination, notes and 

additions by Liebig as the editor thereof. It seems improb- 
184 = able to me that the figures 10 and 11 referred to in the later 


‘e- 


_ ie a 


auntie 
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edition would have been introduced by its distinguished editor, 
Liebig, as illustrative of what is described in the text of the old 
edition of 1830 unless they were correct representations of what 
had been long known to him as devices of which such text was 
properly descriptive. In view of these facts, I do not see that we 
have been engaged any number of days upon the proposition that 
a description publishéd in 1830 is simply descriptive of drawings 
that were not in existence until thirteen years afterward, but only 
that it is a description of well-known objects which were subse- 
quently represented by such drawings. 
C. C. MORGAN. 
Attest: A. H. DAVIS, Examiner. 


(Respondent offers in evidence and introduces a certified copy of 
the file wrapper and contents in the matter of the letters patent 
granted Nathan Rosenwasser April 18, 1882, No. 256,504, for im- 
provements in percolators, including complainants’ petition forsaid 
letters patent, specifications, claims, and proceedings had thereon 
in the Patent thee, marked “ Respond: nt’s Exhibit No. 17, A. H. 
D., Ex’r.”) 


(4 ybiected LO as Incompetent } 


ISO ik ide ice for f omplainadauts mn Rebuttal. la 1 under the O7th Rule 
of th Suprenu Court of the United States. as Amended, Before 
HiL€, John S, dD rby, Special Kramin 


Present: Counsel of the parties. 
Deposition of Herman Paeplh 


New Yor«K, March 5, 1884. 


Direct examination by Wm. Henry Ciirrorp, Esq., counsel 
for complainants 


Int. 1. What is your residence and business 
Ans. New York city; pharmacist. 
2. Where is your present place of business 
Ans. 215 Sixth avenue. 
3. How long have you occupied this plac 
Ans. Three years nearly ; at the next door I was twelve years. 
|. Where were you in business before you commenced at the last- 
named place ? 
Ans. I was in Varick street, corner of Broome—No. 108 Varick. 
5. How long were you there in business ? 
Ans. Since 1860. 
1S6 6. Whom, if any one, did you succeed at that place ? 
Ans. Adolph Nietsch., | bought it from him. 
7. Did your purchase include the stock and furniture of the shop 
and building connected therewith ? 


Ans. Yes. 


‘) 


peers aria? 
. . ° . ay * a oe 
“ 
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8. Did you make an examination of the stock and furniture be- 
fore purchasing ? 
Ans. Yes. 
9. Please state if there was in the rear of the shop a small room 
or building at the time you began there. 
Ans. Yes. 
10. How large should you judge the room was in the rear of the 
shop ? | 
Ans. Only small; it was rather more than eight feet; it was : 4 
longer than it was wide—about twelve feet long and half as wide. 
11. Please state what this room contained at the time you took 
possession. 
Ans. Various pharmaceutical preparations and glassware. 
12. Were there shelves in the room ? 
Ans. Yes; the tinctures, &c., were placed on the shelves. 
13. How many windows were there ? 
Ans. Two windows, I think. 
14. Was there more than one door? 
Ans. As I remember, but one. 
15. Was there any table or bench in the room ? 
Ans. Yes: a table. 
16. Was there any closet capable of shutting up? 
Ans. No. 
17. Was there any shelf with holes in it to hold percolating 
vessels ? 
Ans. No; I don’t remember anything—that there was anv such » 


thing. 
18. Was there any means of heating the room ? 
Ans. Not while I had it. 
137 19. Have you seen and do you understand the percolator 
which is called the Rosenwasser percolator ? 
Ans. No; I never heard of it before Mr. Spieth showed it to me 
about two weeks ago. 
20. Had you ever seen a percolator made like that before Mr. 


‘} 


Spieth showed you that one about two weeks ago ‘ 
(Objected to by defendant’s counsel as by stipulation.) 


Ans. No; I have not. 

21. Was there any such a percolator in the back room of the 
premises you occupied on Varick and Broome streets, either at the 
time vou took them from Nietsch or while you continued there? 

Ans. No; I don’t remember to have ever seen a percolator on the > 
premises. : 

22. Was there on the premises or in this back room a tin cylin- 
der with two perforated disks or diaphragms inside the cylinder ? 

Ans. No; I don’t remember of seeing such a thing on the 
premises. 

23. According to your recollection, were there any tin vessels of 
any kind in this little room when you took it froin Nietsch ? 

Ans. I do not remeinber of having any such tin vessels there. 
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24. Please state, in a general way, as nearly as you can, how 
frequently you were in this little room after you took possession. 

Ans. I was there very often—several times a day; I had things 
there that I had to bring forward—medicinal preparations of vari- 
ous kinds. 

25. Did you use this place to make tinctures and extracts in ? 
Ans. Yes; I sometimes used it for making some things, because 
there was a good light there. 

26. When you bought the stock, was there a written list or in- 

ventory of the different articles made out ? 
185 Ans. There was not. 
27. How many times did you look through the stock be- 
fore you closed the trade? 

Ans. |] suppose two or three times. 

28. Does or not the front shop consist of a small room about eigh- 
teen by twelve feet ? 


( ( bjected to as before.) 


Ans. It seems to be about that. 

29. Please state whether the shop proper was what you would call 
a small, a medium-sized, or a large apothecary’s store. 

( ( Ybjected to as before.) 


Ans. Small. 

30. In your judgment, could there have been a tin percolator 
with two perforated diaphragms in it—a pail or reservoir to hold 
the liquid—in that shop or in that back room without you knowing 
it when you examined the stock and when vou took possession ? 


(( bjected to as before.) 


Ans. I think not. 

31. Was there any back yard or space in the rear of the 
premises ? 

Ans. There was a small yard, and in that yard there was this 
rear building. 

32. Was there any cellar in this rear building? 

Ans. No. 

33. What was in the cellar under the shop when you took pos- 
session 7 

Ans. Rooms to live in; sometimes I let it. | 
34. How long were you in the Varick and Broome street store ? 

Ans. About nine years. 

35. To whom did you sell when you left the Varick and Broome 
street shop? 

Ans. To Mr. Cottle. 
189 36. To whom did Dr. Cottle sell out? 
Ans. To Mr. Daenhoff. 

o7. When you sold to Dr. Cottle did you not deliver the same 
articles and vessels, glass, bottles, &c., which you took from Nietsch ? 

Ans. In the course of years, of course, ithad changed. With that 
exception I sold the store in the same way that I bought it. 

16—122 
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Cross-examination by WitBur F. Lunt, sq., counsel for re- 
spondent 


y business and when 


; 
— 
‘ 


— 


X 38. How long have you been in the dri 
did you learn the business ? 

Ans. Been in the drug business since I was fifteen, and am now 
sixty—forty-five years—and I learned in Rostock, in Mechlenburg, 
Schwerin, Germany. 

X 39. llave you ever seel the percolating device known as the 


; 


Rea!sche Presse ! 
(Objected to.) 


Ans. Yes: I have seen it. 
+ 4 4Q), Will you deseribe it? 


(Objection continued.) 


Ans. There is a cylinder on which a column of water is pressing, 
and at the bottom of the cylinder a hole through which the water can 
pass off. 

X 41. Is this cylinder charged with the substance to be percolated ; 
and, if so, how Please describe minutely the method of using this 
device. 


+) 
(Objection continued.) 


Ans. The drug is put into the cylinder and then the column of 
water is pressing on the drug, extracting it at the same tim 

X 42. What, if anything, prevents the drug from running through 
the lower orifice ? 


190 (Objection continued.) 


Ans. Generally i little sieve put the re, Sane AS in othe r pr rco- 
lators. 
X 43. Is this sieve a perforated metal plat 


* 


< yhjection continued.) 


Ans. Yes; generally it is. 

X 44. Is there another one at the top to prevent the swelling drug 
from expanding into the orifice through which the liquid is ad 
mitted into the cylinder t | 


(Objection continued.) 


Ans. That arrangement I never have seen 


X 45. How was the sieve at the bottom kept in place 

(Objection continued.) 

Ans. The sieve Just rests on the bottom of the percolator or cyl- 
inder. 

X 46. At which end of this cylinder was the d: 


‘| <7 
US 


({ Ybjection continued.) 


Ans. At the upper end ; at the bottom it run out into a point. 


. 


0 


NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 123 
X 47. How was the liquid prevented from flowing over the top of 
this eylinder ¢ 
( ( Yb} etion continued } 
Ans. There was a cover to the cylinder, and in the cover a hole 


where the column of water was passing in 

X 48. Was the exterior or outside arrangement cf the cylinder in 
Feeen, Dal . 4 —< o 
hOLTL) Lint ait Rosen wasser pe reolator whoiel) Mr. Spieth snowed vou 


(Objection continued.) 


\ns. Those which I have seen were not exactly like it. because 
4s] | i . iy - } 
Huey were tore pointed alidd also somewhat different In Shape 
‘ 
i; | | oe } | 
\ 49. Was or not the only difference that the ends of the evlin- 
] > ) = ] : } 
ger of the lealsels Presse were a iittie mol conleal or ftunnel- 
} , « 
sii elee 
1 ¢ . " . 
I } (Jb ection continued.) 
w) 
at 1s 
‘ - ’ , , ' 
0. Will you describe the apparatus by which the liquid was 
‘ . 
’ ‘ | Lf ‘ha | 
hntrodugs ; i >the CVill ley and the different n iterlal of whi Bi 
, } *) 
+) KE | é | | 
» ¢ ? 
( Pres mLtmiued 
, , 
. + i 
\ns if \ sia ioh’g Lud Of tll enaing Ci, nto which the 
\\ ,as DD i (j 
~s ' ’ 
i -% 
\ | |) At Vel st )' at YC ivit si 
| 
{ >i ’ ' 7 : ni | i¢ j 
\n \ 
j ii st? 
@e <)> : yar | 1; | 
\ , 2 bis ‘ VoOt r¢ | (relvel ~ P| iret) line tne ¢ j on 
. ij i , 
‘ ‘ a»? . ’ ae 
( pried hOoT) | Pil riti¢ | 
‘ 
An V0) 
X 53. Have you ever seen it 
‘ , 
(()piection continued 
\ 
\ns \ 
" ’ 
(ct pect) nt mea 
~- ] . 
\ 4 |) . Mia Spieth leave one Or t ibvOs sser percoliuators 
. 
VV Lt) Vou 
(JT) (>t : 7 ntinued 
Ans. No. sir; but I got one since frum 
(55. Please state how you use and operate the Rosenwasser 
A Od ‘ease state IOW YOu use ahlitl O} i1€ LOSCNWuUSSE@! 


percolato 


; 


(Objection continued.) 
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X 56. Please describe the Rosenwasser percolator as known to 
you; and do you hold in your hand the device known to you as the 
Rosenwasser percolator ? 


(Objection continued.) 


Ans. Yes; I hold what is known to me as the Rosenwasser 
192 percolator. It isa tin cylinder with a cover, two holes, one 
at the top and one at the bottom, and a tank ef tin witha 
hole at the top and bottom, and a handle to hang it on. They are _—" 
to be connected by a flexible tube. Inside there are a cross-bar, a 
perforated plate, two perforated tin plates, a rod, two wooden spring 
clasps to interrupt the flow of the liquid. I apply them on the 
flexible tube. The cross-bar is to go into two bosses, a rod passing 
through it, fastened by a set screw. 
X 564. Please state where you insert the drug to be extracted. 


(Objection continued.) 


Ans. The drug is to be inserted at the end where the cover is, and 
then it is tipped over. 
X 57. What is the necessity of tipping i 


— 
~~ 
a 
— 
~— 


(Objection continued.) 
Ans. There is a vacant space formed under the perforated plate 
inside, through which the extracted liquid is to pass, and there was 
no such vacant place in the Realsche Presse. - 


(Adjourned to March 6, at 10 a. m.) 


X 58. There was a vacant space between the perforated plate 
formed by the conical end of the eylinds r in the Realsche Presse, 
was there not ? 


(4 bjection continued.) 


Ans. No; there was not. That’s just the difference By this ar 
rangement of having a vacant place between the drug is pressed 
together, so that it cannot expand. ‘That 1s a very important ar- 
rangement—this having it pressed together. 

X 59. When did you last see a Realsche Presse ? 


(Objection continued.) 


193 Ans. About forty-two years ago. 
X 60. Since that time have you read descriptions of it? ~ 


(Objection continued.) 


Ans. No. 

X 61. Did Mr. Spieth represent himself to you as the husband of 
Jennie A. Spieth or as a partner of Rosenwasser ? 

(Objection continued.) 

Ans. He said he was interested in the concern of Rosenwasser’s 
percolator, but didn’t speak of Jennie. 


gape IE 
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X 62. How nauch did you pay for the Rosenwasser percolating de- 
vice which you have? 
({ Yb}. ction continu: cd 


Ans. He didn’t char 


, : hones 
recollect on of the articies of merchandis rLures, and lurniture 
| ! 
— that you purchased of Mr. Neitsch twenty-four years ago | 


: . : " ' | 

Ans. No: I don’t want to say that | hav very distinet recollec 
LION. 

, " v 1) i ' . 7 + } 

X 64. Will vou on vour oath sav that Mr. Neitseh did not leave 
Upon the premises whicn hae Lurnedad over to Mui gly part ofr a tin 
perceol: ror 
i ici LUI 


Ans. No; I don’t want to say it under oath because | may have | 


‘>, 


} J 
iorgotten il | don't remember tha : nm Say 
on a7 &. } ; j . . ; 
X 65. Have you since 1860 purchased most of your tinctures 
. | ; 
ind extracts ” 
. : ] i; , ! : " . 
\ns. A great many | have made myself. Of the tinctures | 
’ ’ ’ 1 1 ’ : ; 
havent Dought much, because | have made the greater part; ol bie 
extracts | have bought the greater part 


(ns. The Boullav term | do not know but | have used the 
common tln percolators. 
o ‘4 ° — ' : ' : 
194 X 67. Is the pereolator which you have used the same as 
that described in the U.S. Dispensato1 nearly eviindrieal 
wii ‘ : st ‘ ; : ; ; : s' ‘ : siwe r 
with a funnel! shaped termination at on | 
Ans. Yes 
x ‘ L) ti] t] a i ¢ +} ' 
6 til reeentlv has vou e} i to the exist- 
ence of a Realsche Presse or B lort's tion of the Real- 
sche Presse for more than twenty years? 
(Objected LO. } 
Ans. My attention has not been called to it. and | haven’t heard 
anything of it. 
Redirect 
+ ° , . , ’ .% . 
69. Did you practice percolating In the shop or the rear building 
where you succeeded Neitsch and while you were there? 
ait 
(Objected LO 
Ans. No: | never did; I never pere 
os + , : , . 
iV, Was there any class vessel to De used for thal pUPpose among 
the articles vou found in the store when vou went there? 
(Objected to.) 
’ > , . ’ ,* . 
Ans. | don’t remember that there was anything like it ) 
rg If there had been do you or not think vou would now rTre- 
} « 
member such glass vessel ‘ 1 
. Ss 
me ii 
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(Objected to.) 
Ans. I think I should. 


72. Have you any doubt in your mind that there was not any 
glass percolator there at that time? 

(Objected to.) 

Ans. I doubt that there was one there. I think there was not one 
there. 

73. Have you in your own mind any doubt on the subject as to 
the glass percolator ? 

(Objected to.) 

Ans. No; I have not in my mind, I am sure. 
195 74. Are you not also, in your own mind, equally sure that 
there was no tin percolator t 


(Objected to.) 


Ans. Yes; [am in my mind equally sure. 


Recross by W. F. Lunt, Esq.: 

X 75. Is it not a fact that so many years have elapsed since yo 
bought of Neitsch that you are unable to Lestily under oath with 
certainty as to any articles turned over to you by him’? 

Ans. It is a fact that I cannot testify this under oath. Lonly re- 
member what I have stated in my mind. 

X 76. Do you give impressions only, or actual, clear remem- 
brance ? 

Ans. I give actual, clear remembrance. 

X 77. As to what points do you under oath say that you have 
actual, clear remembrance? 

Ans. I don’t know how to answer this question, as to what poi 


HERMAN PAEPKE. 


Marcu 7, 1854. 


Present: Counsel of the parties. 
Deposition of He r7ian Se heim. 


Direct examination by Wm. Henry Ciirrorp, Esq., counsel 
for complainants: 


Int. 1. Your age, residence, and occupation. 
Ans. Age, 47; residence, 180 Broome street, New York city; oc- 
cupation, druggist. 
196 2. How long have you been engaged in the business of a 
druggist ? 
Ans. Since my fifteenth year. 
o. Were you ever employed in connection with the druggists’ 
business in a store on the corner of Varick and Broome streets, New 


ed 


NATHAN ROSENWASSER ET AL. VS TOHN BERRY. 127 

York? And. if vou were. state. as nearly as. vou can, when, how 
long, and by whom. 

\ns. I was. in the vear 1859—I guess October, November 


4 
oa ’ 


. De- 
cember, January, February, and Mareh—about six months, by Mr. 
Neitse lh. Adolph Neltsch. 

!. What were your duties in the shop? 

At Putting up prescriptions and selling over the counter. 


5. Do you remember that there was in the yard or space back of | 

the shop proper a building or room? | 
\ns Yes; do | 
6. Please describe that room as to its size, its furniture, and any 

articles or things that were 1n It. 

Ans My best recollection 1s that there aa ht have been SOTIIC 

bottles for making tinctures In it, and there might be a table or two: 


— 


it Was a small rooin. Sumetimes we had a Darrel ol alcohol ith 14 to 


a 


chr ARN REI 


beast wr ' 7. 
make fluid—burning fluid 
“ a : ) one 
i. Hlow was the burning fluid manufactured 
4 Pes a — ‘ | ‘ + = P 
L. Tis b\ MIA one part ol campner;ns WIth three parts 4) | : 
' | ; 
} 
_ i+ } 


’ ' ' : . 
VOU please, what vour idea is of the dimensions of the 
tending to be exact 

‘1 ? 7 ‘ se ; — . y} f 4 we . ‘ r 
ins. Perhaps four by six-or eight feet or ten Tet 
} 


layy . 
ile 


[|% 7} >) ¥ j Te. ° . 7» se» i] $1 ‘} 
v Llow many windows, accor im to your recoilection 
Ans. Lhat is out of my memory 


“ \] 4] ‘) 
10. More than one door 


i 
\ i : , i : 
Luis i SUpDDpoOse One GOO! 
' Li . ' | : ; . . 
Li ») . 1d you think Was tli 5 apothecary shop, 
’ , 
I l if sneives and countel ati Ed 
’ j N twelve L) nite . a teen Teel sneives 
1 ] . ] : $ . j ] 
bel 4 | ri] and ielt sides and a il Le right Silat 
ng Broome street. 
: ) ] } ’ . | , . ’ 
What was on the shelves of the sh: t 1) rive In a general 
Ww 
> » > 
As i) id } P ' 
Ans. B es with labels on and jars with lab 
} 4 } ‘ | : " . ’ : rr 4 ‘% {. SP . * " 
IS. Was there or not in this shop th ordinary outht of a German 
ADOLnetC ry shop / 
| 
(JT) Creqd§’ LO 
1ms. it Was a reguial German apotnecal shop ; 
 { ‘ ++ , see. 1] : . . :' | - — . = } : } : 
i4. According to your recollection, was ere any percolating done 
‘ . 4 ‘ 
| | . * . : , ii ’ + % ] } . ’ ' 
gaguring the six months vou were there, either in the Snop or ln the 
‘ ’ -? ‘) ’ . ! 
ie@ rear DULIGING 


’ 1? . . : 7, 
AnS cant recoilect of any sue h pere NALION 


lb. Ac ording to your recollection, was there any apparatus for 


percolation, either in the shop or the little room in the rear? 
(ns. No 
16. Please state in the wal of estimate how frequently you were 

in the litth house Or Tooth in the rear ¢ f thy shop each day or each 

W e¢ Kk. as you prete of ) 
Ans. Sometimes have been in that room nity Once a day and 


sometimes five times or more. 
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17. Have you any recollection of a tin vessel in eylinder form, 
with one or more perforated diaphragms in it, used for percolating 
drugs in the little rear room ? 

Ans. No. 

18. Are you or not satisfied in your own mind that there was no 


+) 


such vessel there ? 


(Objected to.) 


Ans. I think there was not such a vesse! 
LY. If there had been a vesse! ev lind rin form, made of tin, with 
one or more perforated diaphragms in it to hold the drug, and a 
vessel elevated above the eylinder to hold the water, and u tube ex- 
tending from the water vessel down to the top of the ecylin- 

198 drical vessel, and if that arrangement had been employed 
for the percolation of drugs,don’t you think you would have 


remembered it? 
(¢ )bjected to. ) 


Ans. I think I ought to have it in my memory. 

20. Did a Mr. Speith recently call upon you and show you a 
cylindrical percolator with one or more perforated diaphragms in 
it, and a hole in the top for the admission of the liquid into the 
percolator ? 

Ans. Yes; he did. 

21. Before that time had you ever seen a cylindrical percolator 
with one or more perforated diaphragms in it, to be used in the way 


) 


that one was intended to be used + 
(Objected to.) 
Ans. No. 


22. Have you one of these percolators in your shop t 

Ans. No. 

23. I believe you are interested in two apothecary stores in this 
city, are you not—one on Rivington street and the other on the 
corner of Clinton and Broome streets ? 

Ans. Yes; I am. 

24. If you were asked to make oath absolutely that there was no 
such a percolator, such as we have spoken of, in Neitsch’s shop 
when you were there, [ suppose you would decline to take sueh an 
oath, would you not? 

(Objected to.) 

Ans. I would decline. 

25. At the same time have you any doubt in your own mind that 
if there had been such an apparatus you, as an apothecary and in- 
terested in these matters, would have remembered it? 

Ans. No doubt. 


-* 
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199 Cross-examination by Witpur F. Lunt, Esq., counsel for re- 
spondent: 

X 26. Is it not true that so many vears have elapsed since you 

were employed by Mr. Neitsch that your recollection as to the con- 

Lents and arrangem: rit of his sLore has pecome very hazy. unce.?- 


tain, and Indistinet, SCO that you cannot unas rtake to make oath to 
the existence or non-existence of any specine articie in his shop at 
the time you were there’ 

' is too long ago to take oath—to swear—to be quite cer- 


t . . . ; . 
tain of evervthing. | wouldnt swear on ever' particular thing I 


\ 
X 27. Will you swear that there was no percolating device on Mr. 
Neitsch’s premises then known as Beindorf’s modification of the 


Ans. No. 1 will not swear 

< } ; i] } j P 47 .. 2 ] ; % 
\ Lo Who first ecnaiied your attention to toils subject ana when ? 
Ans Vir Speith, about three W eC Ks avo: mave see him once 10 
X ZY). \\ nat did he Say to vou? Stute al] rhe sald. 
Ans. He asked me if I was in the employment at that time of 


! ’ 


Mr. Neitsch, and if | had seen and used such a pe reolator 1n his 


" ’ 1] 
store: thats about all 
X. 30. Did he at that time show you a per olating device consist- 
4 : ] . ] j ’ +i »* : ; : : } , roy’ 
if” ol a cylinder, closed at one end, With a cover Ntting closel\ Ove! 


like orifices at each end ? 


\. 31. Did that cylinder contain several p rforated plates with a 


] : ] ‘ : . . _— 
rod, cross-bar, and set screw, for the purpose of compressing and 


holding the drug to bi pre recolated ? 
Ans. Yes. 
NX 32. Did Mr. Speith say he would send you one to try? 
Ans. Yes. He said if I would like to have one I might send 
down to Morris & Co. and get one. 
200 A 33. Did you understand that it was to Le given to you 
out of compliment? 
Ans. Out of compliment—yes. 


HERMANN SELLHEIM. 


MARCH {—2 p. m. 
Present: Cou 


isel for parties. 
Deposition of Charles Fro: 


Direct examination by Wm. Henry Ciirrorp, Esq., counsel 
for complainants : , 


Int. 1. What is your age, residence, and occupation ? 
Ans. Age ls LD: residence, 245 kK. 19th street, New York city : 
occupation, that of a chemist and a teacher. 
2. Are you not a German and is not German your mother 
tongue? 
lj—122 


ES NL INE 
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Ans. I am not a'German, but German is my mother tongue. I am 
a native of the German part of Switzerland. 

Have vou or not had practice in rendering your native language 
into English? » And, if so, please state generally to what extent. 

Ans. | have rendered my native language into English in the 
form of short articles translated from the German into English for 
publication. 

4. Please state what your knowledge of and your acquaintance 
with the English is, and how long you have been able to speak and 
write it. 

Ans. I have spoken English and written it since 1850, and since 

a 9 years after that, fluently. 
201 . Have you recently made a translation from Philipp 

pes Geiger’s “ Handbuch der Pharmacie,” third edition, 
entitled “ Handbuch der Pharmacie zum Gebrauche bei Volesun- 
gen und zum Selbstunterrichte fiir irzte, Apotheker und Drogui- 
sten von Philip Lorenz Geiger, * * Erster Band, welcher 
die practische Pharmacie ‘und desen Hiilfswisencliaften enthiilt 
Dritte. vermehrte und verbesserte Auflage. Mit einer Kuplertafel 
Heidelberg, 1850, bei C. F. Winter, Universitiits, Buchhindler, 
Wien, bei C. Gerold,” and is the same literal and correct, according 
to your best knowledge 4 

Ans. It is correct, but it is not exactly literal; if it were literal it 
would not be correct. 

Is or not the translation which you made a correct rendering 
into English of the extract from the bouk referred to’? 

Ans. It is a correct rendering. 

Look at the paper now shown you and state if that isthe trans- 
lation referred to in the two foregoing questions. 

Ans. It is. 

(The paper is introduced in evidence and marked “Complain- 
ants’ Exhibit ‘Froebel,’ March 7, 84, J. 8. D., special examiner.”) 

(Objected to under stipulation.) 


8. Is there any drawing to which reference is made in this, ex- 
cept in this book ? 
Ans. No. 


(Objected to.) 


Cross-examined by Mr. Lunt: 


X 9. Have you ever seen and examined an edition of Geiger’s 
Pharmacie, edited by Justus Von Liebig. 
Ans. No. 
X 10. Have you ever seen any other edition of Geiger’s Pharma- 
cie except this one? 
202 Ans. Not that I can recall. 

X 11. In the book from which vou made this translation 
are there not references to copper plate, under the description of the 
Realsche Presse? 

Ans. Yes, sir. 
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X 12. Have you ever seen any cuts of the Realsche Presse or 
drawing thereof? 

Ans. I cannot say; [ don’t remember; not that I can recall at 
this time. 


CHARLES FROEBEL. 


Exuipir Froeset. March 7,’84. J.S. D., Special Examiner. 


kextract ( Translation) from Ph ilip Lore ne (re UL y's ™ Handbuch der 
Pharmacie,” Third Edition. 


Published at Heidelberg, L830, under copyrights granted at Karls- 
ruhe, Grand Duchy of Baden, May 7, 1830, and Stuttgart, Kingdom 
of Wiirtemberg, January 16, 1830. 


kxtract ( Translation) from Geiger’ s Pharmacie, Third dition, Vol. I, 
pp. 141-144. 


Real’s press consists mainly of a hollow cylinder ‘in which the 
substance to be extracted, finely pulverized and packed firmly be- 
tween two sieve-like perforated plates, is so secured that it cannot 
escape laterally. If the cylinder is open at both ends, one of these 
is furnished with au air-tight-fitting cover having a central opening, 

to which a high tube is likewise hermetically fitted. Between 
203 thecoverand the upper sieve-like plate a vacant space must be 

left. In extracting, the cylinder is placed vertically, so as to 
allow a receiving vessel being placed underneath. Through the 
tube, which may be as narrow as desired (but not of capillary dimen- 
sions), menstruum is poured upon the substance, keeping the tube 
constantly filled. The solvent penetrates the substance and appears 
below saturated with the extractible portions. From the hydro- 
static laws quoted on p. 26 it is evident that the pressure of any 
liquid column upon its base is proportional to its height, whatever 
its diameter above that base may be. 

or pharmaceutical operations Real’s press has been variously 
modified; the deseriptions of these modifications are scattered 
through pharmaceutical and chemical periodicals. My own sim- 
plification, published in the little work mentioned on p. 113, consists 
essentially in replacing the tin cylinder, open at both ends and fur- 
nished with a cover, by a cylinder having a bottom with a central 
hole, this hole forming a hollow projection one inch in height. 
Upon the bottom small pieces of wood are laid, or the cylinder is 
furnished with three or four knobs, or with a ring projecting at a 
height of one inch above the bottom, upon which the sieve-like per- 
forated plate is placed. Upon this plate a woolen rag is laid; upon 
this the substance to be extracted is spread equally, pressing it down 


where necessary , upon the substance are laid another ray and the 
other plate. To secure this in position wooden braces of various 
lengths are either wedged against knobs projecting at the end of 
the cylinder or stuck under wooden cross-pieces passing through 
holes in an extertial welt or shelf on the lower part of the cylinder; 
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or a second cylinder of sheet tin, open at both ends, is fitted exactly 
in the first one so as to admit of being easily slid in or out. This 
second cylinder is furnished for its entire length with oppositely 
placed horizontal notches one-half inch apart, which, to secure the 
durability of the cylinder, may be situated alternately on different 
sides. At its open end the outer cylinder is furnished with 
204 movable hooks. When the outer cylinder has been charged 
the inner cylinder is placed upon the perforated plate and 
secured in position by pressing the hooks into the corresponding 
notches. This contrivance is especially convenient for smaller and 
equally applicable to larger apparatus. For the latter, however, an 
iron ring fitting into the cylinder may also be used. — this ring 
two or three strong iron rods are screwed vertically at equal inter- 
vals. Ata length of about seven-eights of the height of the cylinder 
they are bent over towards the outside. so that + the outer ends are 
exactly parallel with the inner ends. ‘The outer ends must be at 
least as long as the cylinder, and pass neler fhe in the welt. 
Above this welt a likewise perforated metal ring is placed. The 
rods pass through these holes in the ring, which are furnished with 
small serews for securing the rods. (The screws may, of course, be 
fitted to the welt, but in that case the latter must not be made 
tin, but of iron or brass and immovably attached to the evlinder, 
which is not necessary in the above-mentioned contrivance. The 
ring may be light and movable.) Ail parts of this contrivance 
must be thickly coated (plated) with tin. The application is very 
simple. ‘The rods are passed though the holes in the welt and outer 
ring until the inner ring bears firmly against the diaphragm, and 
secured in this position by the aid of the above-mentioned screws. 
A very convenient modification of Real’s press has been constructed 
by Beindorf. The cylinder is fitted into a chair having a movable 
and reversible cover so as to admit the filling of the press and its 
connection with the tube. The vacant portion of the cylinder is 
filled with tin rings, and the apparatus closed with a funnel secured 
by hooks to a projecting welt. (See “ Magazin fiir die Pharmacie,” 
vol. 9, p. 185, where the apparatus is figured ; also the copper plate.) 
A similar apparatus may be constructed of sheet tin of good qual- 
ity, or of wood or stone-ware. ‘The contrivances for securing the 
substances in position are modified to correspond with the material 
of the cylinder. 
205 The charged cylinder is placed, bottom side up, upon a 
chair having a hole in the centre, in which the cylinder is 
secured, resting upon the welt. A receiving vessel is placed under- 
neath. The cylinder must be open below. A funnel may be put 
underneath to prevent spurting and contamination of the extract, 
but the lower opening must not be closed hermetically, as this would 
obstruct the working of the apparatus. (A more detailed descrip- 
tion of the arrangement on the chair, with movable cover in which the 
cylinder is fixed, see at the close, under the e x planation of the plates.) 
The upper vacant space is filled with menstruum. The opening in 
the bottom is fitted with a tube, which may be of sheet tin, gi Iss, 
wood, or leather. For pharmaceutical use a sheet-tin pipe is the 


inet See | 
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most convenient; it need not be wider than the little finger; its 
height should be eight to twelve feet; at the upper end it widens 
like a funnel for about one foot in height, so that the extreme end 
may have a diameter of one and a half inches in the clear. It is 
usually believed that the column should be much higher—thirty to 
sixty feet—by which, its application is much restricted ; but, accord- 
ing to my experience, the above indicated height of eight to twelve 
feet is all-sufhicient for pharmaceutical operations. With this twenty 
pounds of vegetable materials can be rapidly and completely Ga 
tracted. ‘The pressure exerted by the column of liquid should not 
be greats r than necessary LO cause if LO slowly D netrate the—accord- 
ing to its nature—more or less firmly-compressed substance and 
bring it in contact with all soluble parts, The vegetable tibre 1s 
thus gradually completely exhausted by the continuous accession 
of new solvent, which replace and drive below the more saturated 
portions. In this way a column eight feet in height is equally 
effective as one of sixty feet, though the latter penetrates more rap- 
idly. ‘The too-violent pressure of a liquid column of such height 
might, by the bursting of even very strong apparatus, endanger the 
workman. A perforated cork Is fitted into the opening in the bottom, 
and through this the tube is “oir mee 


= 


r 
_ 
, 
‘ 


2U6 The cork must be softened by immersion in hot water pre- 
vious LO its insertion. A good stopper Will close the opening 
hermetically and prevent the escane of any liquid without luting. 


A vessel containing the menstruum is placed alongside of the upper 
end of the tube, so that the level of the liquid is somewhat lower 
than thisend. A siphon Is now introduced into the liquid and tube, 
and, excluding the accession of air from without by the lips, thumb, 
and index hoger, SOTne alr aspirate d through Lue tub C. The liquid 
will rise and flow through the siphon, filling the tube, and, exerting 


its porwees and solve ntac tion, pene Lr uu s the substance and appears 


below loaded with extractive matter, clear, and fr quently at first of 
syrupy consistence. The wae by the solvent Is continued 
until the preseribed quantity has passed, or until taste, smell, and 
color of the fluid passing show that the extraction Is complete. It 
is only necessary to insure the continuous submersion of the sip hon 
the reservoir from time to time, ke ping t he level of the 


by retillis ng 
liquid contained always therein a little lower than that in the tube, as 
the latter would otherwise overtiow. In order to be able to check 


action at pleasure a stop-cock 1s inserted in the vig or its upper 
end may be closed after removal of the siphon. For the withdrawal 
of the liquid I have inserted a small hollow k re spout, pointing 
dowuward and closed with a stop-cock or stopper In the Upper side 


of the cylinder, at the level of the first diaphragm. (See the illus- 
tration.) By these means all liquid may be drawn off whenever 
desired from tube and cylinder, and the substance subjected to treat- 
ment with different menstrua without taking the upparatus apart, 


If the lower part of the tube is bent over or a curved piece of tube 
hermetically fitted to the evlind: r is connected with the tube and 
the cylinder inverted with the open end uU Lu Ot} proceeding as above 


directed, the satine result Is obtained. The s cond diaphragm is 


PR RCS. we ae 
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then still more easily secured in position, and the substance 
207 may, by means of screws, be subjected to increased pressure, 

should this prove nec essary during the process of extraction. 
The extract could be drawn off through closable openings in the 
cylinder or by means of a siphon. The filtering machines of Wur- 
zer and Romershausen mentioned on p. 116 are applications of such 
contrivances to the process of filtration. (The elevated column of 
liquid is not even always necessary for extraction. So Hinle ex- 
tracted with the aid of two telescoping cylinders, the inner construc- 
tion of which resembled the Real press, described on p. 142. The 
inner cylinder is above and fixed. ‘The menstruum, poured directly 
into this, penetrates the moistened substance which has been packed 
between the two cylinders and appears below, holding the extract- 
ive portions in solution. (See “ Magaz. fiir d. Pharm.,” vol. 17, p. 57.) 
Our coffee machines are similar pieces of apparatus; but in these 
extraction proceeds, for the quantity of substance, but slowly, and 
admitting only of application on the small scale.) 


STATE. OF NEW YORK, 
City and County of New York, } 

Charles Froebel, being duly sworn, deposes and says that the 
above is a correct translation from the German of an extract from 
pp. 141-144, vol. [, of Geiger's Handbuch der Pharmacie, edition of 
1830. 

CHARLES FROEBEL. 


Sworn and subscribed to before me this 16th February, A. D. 


1884. 
Lh. s.] E. D. GRANT, 
Notary Public { | 1%). Ne wD Yori Co. 
208 PORTLAND, May 7, 1884. 


Deposition of Nathan Rosenu USSECT. 


Direct examination by Wm. Henry CLirrorp, Esq., counsel 
for complainants: 


Int. 1. Are you the complainant in this case and the same 
Nathan Rosenwasser that has already given a deposition in this 
ause ? 

Ans. I am. 

2. State where you were born, what knowledge you have of the 
German language in reading, writing, and speaking the same, and 
how long you have been acquainted with it. 

Ans. I was born in Austria, and German was my mother tongue, 
which has always been used in my family circle and in my business 
relations and which I have studied at school and learned to read 
and write fluently, and I have been acquainted with it from in- 
fancy 
Have you read carefully the passages ; from the “ Handbuch 
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der Pharmacie,” by Dr. Philipp Geiger, vol. 1, published in 1850 
and printed by KX. F. Wolters, in Stuttgart, Germany, of which an 
alleged translation has been int ‘odueed in this Case, marked Re- 
spondent’s Exhibit Ida, 5.8 D.. E&.? 

Ans | have. 

(Mem.—The interrogatories and answers relative to the book, ex- 
tract therefrom, and translation thereof in this deposition to be 
given are put in de bene esse, not waiving any objection to the ad- 
missibility or competency of the extract, translation, or evidence 
connected therewith put in by the respondent 


4. Look on the third page of the alleged translation of the passage 
referred to, between the tenth and eleventh lines,and observe 
209 an interlineation In pencil, and state if in the original now 
shown you there is any reference of the nature interlined in 
the translation or any reference in the book itself to any such 
figure or drawing. 
Ans. No, sir. No such passage or reference appears. 
5. On what page to the book and at the end of what line would 
the reference to lig. 10 be if it were referred to in this book? 
Ans On p 158 and at the end of the 27th line, at the point al- 
ready indicated by two horizontal lead-pencil lines 
6. Now, look on the 2d ‘line, p: 5 of the alleged translation, and 
look also at the German book now in your hands and state if there 
is any authority In the original German for the words “ also Fig. 11 
of copper plate.” 
Ans. No such words are in the ori 


book, either within the 
parentheses referring to the magazine or following after, as it is plain 
to one even uneducated in the language that a new sentence begins 
immediately after the parentheses. 

7. On what page and at what line would this reference to Fig. 11 


of copper plate be if it were in the German text 

Ans. It would have to follow the 12th line and be between it and 
the 13th line, }). 159. 

8. You will observe that both of these pencil interlineations con- 
tain the words “in Liebig’s edition.” State if there is any au- 
thority in the text of this extract for any such allusion to any such 
edition. 

Ans. There is none whatever. 

ov. Have you rt ad this exhibit l4a and compared it with the Ger- 
man text of that part of the volume of which it purports to bea 
translation ? 

Ans. I have. 

LQ. Look at l. 2D, }). ? of the exhibit. where appear the words ™ my 
Improvement as described on p. 124,’ and state if that 1s a correct 
translation of the German: and, if not. what is? 

Ans. This quotation, taken from the book Of} Dp. 157, begin- 

210 ~=ining at the 4th line from the bottom of the page, is decidedly 

wre ng,and should read: My pain phi t mentioned on p. 124 
makes known a simplification,” &c. 

ll. Now, referring LO p. 124 of the book, is there any description 


*) 
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of any improvement there at all as stated in the translation or of 
a simplification of any apparatus ” 

(Respondent’s counsel objects that the interrogatory does not refer 
to the page in the pamphlet to which the witness has deposed, but 
that the witness turns to a page in Geiger’s Pharmacy, edition of 
1830, Respondent’s Exhibit 13, J. 8. D., Ex., which is not the work 
referred to in the translation or by the witness in his answer to the 
last interrogatory ; also objected to as irrelevant.) 

Ans. No such description appears, but reference is here made to 
Geiger’s pamphlet description, Heidel be rg, LS16, p. Zz. 

(Objected to, as the answer does not appear to be any translation 
of Geiger’s Pharmacy, p. 124, but is merely the opinion of the wit- 
ness. ) 

12. State on what line you find this reference to the pamphlet 
and whether there is anything there except such reference merely. 

Ans. Beginning at the 14th line, p. 124 of Respondent’s Exhibit 
15, the two lines following are a reference only to the pamphlet and 
the date and place of its publication. 

(Objected to, and counsel for respondent moves that this answer 
be stricken out, as it does not purport to be atranslation of the page 
of the book referred to.) 

13. Now, looking on the 2d Daigle, lOth line, of 14a, state what, if 
anything, is omitted at that point in the translation which is to be 
found in the German original, Exhibit 13 

Ans. After the words “ one inch from the bottom, with three or 
four protuberances,’ I find omitted the words which I now translate 
as “or a projecting ring provided,’ and these words are found to be 
on |. 5, p. 198 of Respondent’s Exhibit 15, the last two words of the 

line and the following three of the next 
21] 14. Referring to p. 2 of Exhibit 14a, ll. 17 to 19, state what 
error you find at that pont, 

(Objected to; incompetent; witness may state what the translation 
is made by him.) 


Ans. My translation from Respondent’s Exhibit 18, p. 158, be- 
ginning with the second word of I. 11, is as follows: “'To secure 
these in place braces of different length may be used, which are 
placed under the projections at the end of the cylinder, or are placed 
under cross-pieces that pass through holes which are made in a welt 
on the under side and externally of the eylinder;” whereas I find 
in Respondent’s Exhibit 14a, page 2, beginning at the fifth line 
from the bottom and ending at the foot of the page, no mention made 
of the cross-bars passing through any holes, as is the case according 
to the correct translation. 

15. Look at the LOp of p. 3, Exhibit 14a. State what error you 
there find, and translate correctly the German of Exhibit 13 at that 
passage. 


(Same objection.) 


5 
° 
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Ans. My translation of 1. 16, p. 158, is as follows: “Or one can 
have made a second cylinder, open at both ends, of sheet tin,” &e. ; 
whereas I find on p. 3, Exhibit 14a, first line, the omission of the 
words “open at both ends,” which describes the construction of the 
cylinder. 

16. Looking on p. 5, Exhibit 14a, ll. 5 to 6, state what error 
there is in translation, and give the correct rendering of the corre- 
sponding passage in the German text. 


(Same objection.) 


Ans. [ will begin with l. L The corresponding German | ns 
late from 1. 19, p. 158, Exhibit 13: “ This has throughout its length, 
in distances from one-half to two inches, opposite horizontal notches, 
which, for the better durability of the cylinder, may be arranged 
alternately on various sides.” The Exhibit 14a omits to state the 
correct translation in so far as toomit “ may be arranged alternately 

on various sides.” \ 
212 17. On | 7, p. 9, exhibit l4da, please point out what, if any, 
error, and translate correctly the corresponding German pas- 


- 


sage. 
(Same objection.) 


Ans. This line reads, on page 5:.“ The filled cylinder, turned bot- 
tom up, is placed upon a chair,” &c.; whereas it should be, and I 
translate the same, as follows, at p. 159, 1. 17, of Exhibit 13: “ The 
cylinder, filled with its bottom prepared as above, is placed upon a 
chair,’ &c. ‘The meaning, therefore, is entirely different. 

18. Referring to p. 7 of Exhibit 14a, 1. 7, point out the error, if 


— 
‘ 


any, and give correctly the translation of the corresponding German 
passage from Exhibit 13. 
(Same objection.) 


Ans. The sentence beginning “A syphon is now introduced into 
the liquid and in the tube,” We., to the f nd of the sentence should 
be translated as I now translate it from thi correspording German, 
}. 160, 1]. 10 to 17, Exhibit 18: “One sinks now a siphon into the 
liquid and into the tube and draws air through the tube by the 
mouth, while the lips, thumb, and forefinger hinder its influx from 
the outsid: The liquid will then flow up through the siphon, the 
tube be filled therewith, and SO the liquid acts, pressing and dissol v- 
ing upon the substance,’ and the error consists in the omission of 
the words “ mouth, lips, and forefinger” and their connection in the 
sentence. 


(Adjourned to Thursday, May 8, 1884, 9.50 a. m.) 


May 8, 1884—9.30. a. m. 


19. Look on p. 7 of Exhibit l4a and state if the sentence “ The 
liquid Is allowed LO act,” XC., is A correct re ndition ot the German, 
and, if not, translate it correctly ; also state if there is any other error 
in the 14th line. 

18S—122 
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(Same objection.) 


Ans. The 14th line, according to the correct translation of the 
original German, at p. 160, 19th line, has an omission of the follow- 
ing words: “very clear,” that should end the sentence ending on 
the 14th line of the alleged translation, now ending with the words 
‘‘a syrupy consistence,” following those words. As to the sentence 
beginning “A liquid is allowed to act in this way,” &e., I find the 
19th line of p. 160 of the original German, and also the 20th, cor- 
rectly translated, should be as follows: “ The liquid should be al- 
lowed to press through until the prescribed quantity is passed, « 
until one recognizes by the taste, smell, and color of the percolate 
that all has been extracted.” It will be seen that the words “soluble 
substances” of the alleged translation are not found tn the original. 

20. Look at the 8th page, at the sentence beginning “ If, now, the 
lower part of the tube be bent.” State if that is a correct rendition 
of the German; and, if not, translate the same correctly. 


(Same objection.) 


Ans. It is not a correct translation of the German The correct 
translation, taken from p. 160 of Exhibit 13, at 1. 10 from the bot- 
tom of the page, should read: “ If the lower part of the tube is bent 
over, or a bent piece of tubing be connected with the cylinder, air- 
tight, fitting it to the tube and bends it over with its open end up, 
and proceeds otherwise as just mentioned, one obtains thie Sume re- 
sult.” The word “ now,” in the allege d translation, follow Ing ~ hg 
does not appear when correctly translated ; and the word “ whole’ 
does not appear in the 2d line from the bottom of the alleged trans- 
lation, this alleged translation being very loosely and incorrectly 
put together. On the Sth li ine irom the bott tom of }). S of t the alleged 
translation the word “over” is left out after the word “ bent” and 
preceding the comma, making quite a di Saves it construction to the 
phras ©. 


(Mem.—The following questions concerning Figs. 10 and 

11 of the drawings, Respondent’s Exhibit 12, are put, with 

the Ssaine legal resery ation as hereinbefore noted concerning 
questions upon Exhibit 14a.) | 


Have you examined Figs. 10 and 11 of the drawings of Ex- 
hibit 12—the latter part of the book ? 
Ans. I have. 


(Counsel for respondent objects to complainants’ counsel con- 
versing with witness during the taking of his testimony.) 

(Counsel for com piainants states that there was no conversation 
between himself and the witness on the subject of the examination.) 


. Do you understand in Fig. 11 that there is showti a pereo- 
lator hav ing an enlarged filling “and disch: arge aperture, the vessel 
to be charged while inverted and then turned to its natural position 
again for the purpose of percolating the drug thus placed within it? 
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(Objected to; leading; also witness not shown to be qualified to 
make answer.) 


Ans. I see no such vessel. 
23. As indicated in this drawing, state whether you understand 
the tapering top and bottom pleces to be fixed or removable. 


‘ 

(Same objection.) 

Ans, They appear to be removable. 

24. As far as this drawing indicates, have you any instruction as 
to the method of filling and discharging the cylinder? 

Ans. | see nothing that would indicate positively its use for fill- 
Ing or discharging solids or liquids Or gases, Or their relative posi- 
tion, if contained in said vessel, nor any allusion to or description 
of the same. 

25. Describe how you understand from Fig. 11 the top of this stool 
is to be managed in order to remove the cylinder marked a there- 
from, supposing, for the purposes of the question, tne cylinder to be 
removable. 

(Same objection.) 

215 Ans. The slide marked g Is removable and the vessel is 

, taken out by removing the plugs or nuts fastened to the pivot, 
and by taking hold of the bottom of the cylinder tipped in the di- 
rection of the dotted lines and lifted out by an upward movement of 
the lower part of the cylinder. ‘The lower cover c, not being able to 
pass the cross-plece of the chair or stool in such position, is first re- 
moved. 

26. Is there any arrangement for the inversion, or turning bottom 
side UD, of the Lop of the stool or table, or is it represented aus fixed, 
with the excéption of the slides before referred to? 

(Same objection.) 

Ans. There is no arrangement visible for so doing; and the slides, 
while they can be taken out, cannot be lifted up while in, nor yet 
turned over. 

27. The funnel-shaped top of the cylinder a being removable, as 
indicated in the drawing, if the cylinder is intended to contain any 
solid which would be the most convenient way to charge it, through 
the open Lop or after removal from the table through the open 

4 


bottom ? 


(Same obj ction; also assuming that the Lop is removable.) 


Ans. The most convenient way of charging would undoubtedly 
be through the open top. 

28. Explain what you understand to be the office of the bolt 
seen 1 the side of the stool, and whether it Is connected with and 
a pivot for the cylinder a. 


(Same objection.) 


Ans. It connects the stool to the cylinder a by means of a pivot 
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to which the bolt is attached. It thereby allows the tipping of 
the cylinder a from the direction indicated by the letter 6 toward 
the same stop-cock, indicated by the letter 6, of the inclined cylin- 
der, indicated by the dotted lines. 
29. Referring to Respondent’s Exhibit 14, A. H. D., Ex’r, attached 
to the affidavit of Hampton E. Hill, state if you understand 
216 ~=sthe contrivance therein shown, and state the similarities and 
differences between it and the device described and claimed 
in your patent. 
(Same objection.) 


Ans. I do understand it. The contrivance consists of an old 
form of conical-shaped glass percolator, two of which are used, 
one marked a, tapering towards the bottom, connected by a tube, B, 
with its constricted outlet at its lower end, and at the other end of 
the tube B attached to the constricted inlet of the percolator or con- 
taining vessel for solids 'D, which has for its outlet for liquids a con- 
constricted outlet, F, as an essential part of the entire operating 
vessel, which outlet is removable, but when so removable leaves the 
vessel as incapable of performing the office for which as an entire 
and complete apparatus it forms a part of the whole. 

It will be seen from this and a comparison with my patent and 
the specifications thereto attached, marked Complainants’ Exhibit 
A, A. H. D., Ex’r, that in both we find an elevated reservoir cap- 
able of holding and discharging liquids, in both a constricted out- 
let for liquids connected to said reservoir by a tube, and in both a 
vessel for holding and filtering a solid to be placed therein, having 
a constricted inlet for the passage of liquids; but here the similarity 
ends, since in my patent and in Fig. 1 of Complainants’ Exhibit 
A will be seen a vessel which, in order to be charged with the solid, 
is not first separated from the outlet for the same, which outlet forms 
an essential feature of Respondent’s Exhibit 14, marked F, but con- 
stitutes by itself, and in combination with no other part outside of 
its internal surfaces, a complete mechanical contrivance for prop- 
erly holding, receiving, and discharging the solids from its body 
from a wide end, as seen in Fig. 1 of Complainants’ Exhibit A. 

Also it will be noticed the shape of this vessel has been so made as 
to permit the diaphragm D, in Fig. 1, Complainants’ Exhibit A, and 
is so described in the specifications thereto attached as to be placed 

and secured firmly against the drug or solid previously charged 
217 ~+within said cylinder, nor is there any requirement made 

limiting the quantity of drug to be placed within said cylin- 
der, thereby enabling the diaphragm D to reach any surface against 
which it is to be placed, no matter how limited or varied the solids 
within this container may be in bulk or texture. In Respondent’s 
Exhibit 14 it is the containing vessel D that rests upon the dia- 
phragm E, and by its weight holds it down against the sides of the 
funnel-shaped constricted outlet for the liquid F. The diaphragm, 
therefore, needs the vessel F as an essential feature, for it is evident 
that without it the vessel D, being conical, and the diaphragm E on 
the outside thereof, would allow the contents to escape, the dia- 


| t 
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phragm E falling, having no support. The support, therefore, being 
an essential feature of this contrivance, has a constricted outlet for 
liquids after leaving the vessel, since, as an entire contrivance, it is 
the lower end of the combination. Furthermore, as has been stated, 
the diaphragm E of Respondent’s Exhibit 14 is not placed against 
the drug, but the drug is set against the diaphragm, and if the ves- 
sel D were charged when inverted with a solid not tightly packed, 
and the vessel D then placed against the diaphragm E, the quantity 
of solid in D not having been sufficient to fill the vessel, the drug 
or solid in D would drop upon the diaphragm E, which would not 
be the case were the diaphragm secured against the drug by suit- 
able means within the vessel at the upper surface of the drug before 
the vessel holding said solid became inverted. 

This, it will be seen in Fig. 1 of Complainant’s Exhibit A, has 
been done and it is capable of being done, namely, charging of the 
drug in the usual manner as in percolators, resting the solid sub- 
stances on the bottom of the containing vessel, Fig. 1, Complainant’s 
Exhibit A, close to the constricted inlet B, filling sufficiently with 
the same and securing the diaphragm in place when sufficient of 
the solid has been admitted. This office the diaphragm E, Exhibit 
14, is not capable of performing, nor is it capable of performing the 

office of the diaphragm or straining vessel of a solid while 
218 permitting a liquid to pass without the use of the funnel or 

constricted outlet for liquids I; also it is evident that the 
diaphragm in Fig 1 of Complainant’s Exhibit A is within the con- 
tainer, and by being capable, therefore, of reaching the surface of the 
drug against which it is securely fixed, exerting such resistance to 
the expansion of the solids or drag as will cause the whole contain- 
ing vessel to act as a press, allowing the liquid thus pressed out by 
the resistance to the expansion of the solid to force its way through 
the pores of the diaphragm D and be furthermore collected. This 
function of the diaphragm D of Fig. 1, Complainants’ Exhibit A, 
being one that it is capable of performing with any varied quantity 
of solid contained therein, is one decidedly not a function of the 
diaphragm E, Respondent’s Exhibit 14. 

30. Look at Respondent’s Exhibit 6, A. H. D., Ex’r, state if you 
understand the same, and explain the similarities and differences 
between the device claimed in the same and the device described 
and claimed in your patent. 

(Same objection.) 


Ans. I understand the same and see that both the device and the 
claims for novelty upon which said patent are based are for the use 
of hydrostatic pressure forcing its way upward through a vessel, the 
lower part of which contains liquid moving upward and the upper 
part solid through which said liquid moves and is forced to move by 
lLiydrostatic pressure. There is no similarity in this whatever to my 
patent, Complainants’ Exhibit A,in which liquid finds exit through 
the solid by a downward motion, and also in which there is no 
means of holding liquid in the vessel containing the solid below the 
lowest part of the solid. The vessel in Respondent's Exhibit 6 for 
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holding the solid through which the liquor must pass has no wide 
discharge outlet for solids and liquids at its lower end while in 
operation. It will also be noticed on page 7 of Respondent’s Ex- 
hibit 6, 3d line, a diaphragm d*-is spoken of as being placed upon 

the solid upon the upper part of the same, which upper 
219 part remains as such upper part throughout the entire opera- 

tion, while in my patent, Complainants’ Exhibit A, Fig. 1, it 
will be seen that during the process of extraction the diaphragm D 
occupies the lower part of the containing vessel for the solid, the two 


being, therefore, entirely different in position during the operation of 


these contrivances. 
(Adjourned to 3 p. m.) 
: | 


oP. 


31. Are you accustomed to and familiar with wali reading of draw- 
ings connected with chemical appar itus; and, if so, for how long a 
time have you been so familiar ? 


(Same objection.) 


Ans. I am thoroughly, and have been so for eight years. 


32. Looking at Fig. 11, Respondent’s Exhibit 12, please state if 


the cylinder is indicated as reversible or not reversible, what mo- 
tions of the same are indicated from the nature of the lines in the 
drawing, and explain by what rule in the reading of meciuanical 
drawings you make your conclusions. 


(Same objection.) 


Ans. The cylinder a, Fig. 11, is not reversible, but simply mov- 
able, the extreme limit of movability being indicated by dotted lines, 
which plainly indicate both the direction and extent of that diree- 
tion in which this evlinder is movable, the solid lines of this draw- 
ing indicating the cylinder in a vertical position, the dotted lines 
indicating its oblique position when moved to its utmost. It is evi- 
dent from the rules of mechanical drawing that any position capa- 
ble of being occupied by a vessel and illustrated would be so given 
and shown in dotted lines to illustrate anv movements away from 
the position a figure is supposed to be in prior to any movement it 

is capable of. 
220 33. Now state, if it was the intention of the draughtsman 
to indicate that this vessel was to be turned bottom side up, 
how the same would be deiineated in this drawing, and what would 
be the position of the cylinder a, its cock, and screw thread in said 
dotted lines, and what other lines would appear on the drawing. 


(Same objection, and witness not competent and evidence inad- 


missible.) 

Ans. If such were the intention of the draughtsman the move- 
ment would be indicated in this drawing by curved dotted lines 
from a point from which the vessel was supposed to he moved at 
either extremity of the same through the are described by its ex- 
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tremities in such movement, and it is evident that in such a case 
the cock } of said vessel would be below the stool in dotted lines, or 
as illustrating the ends of the vessel in full lines turned bottom side 
up, so that its outlet would point upward. The same might be said 
of the tops and bottoms of this cylinder in regard to their changed 
position. It is possible also that instead of using dotted lines the 
draughtsman would use arrows, curved and pointed in the direction 
of the movement resulting from such changed position. 

34. Does the drawing indicate a table top which can be by any 
possibility turned either ina vertical or horizontal plane? If no, 
State why. 

(Same objection, and as leading.) 


Ans. The drawing does not, since it illustrates the top of this table 
fastened to its legs, SO that without taking it all LO pleces it could 
neither be made to turn vertically nor in a horizontal plane, there 
being no pivots visible in the drawing for its top to turn upon in 
any way, hor hinges either. 

35. The vessel a being attached to the table by the bolt or pivot, 
as you have stated, and its tipping movement being indicated by 

the dotted lines, and the LOp being re movable, at which end 
22] would the vessel have to be filled, if it was ever designed to 


; 


recelve anv substance at all, except through the tube 2‘ 
(Same objection.) 


Ans. From the upper end, whereon is placed the stop-cock 6. 

ob If the ve sse| a Was designed to be taken out of the stool. re- 
versed it) the hands, charged, stopped up at the lower end, and then 
placed on the stool in the position as indicated in the drawing 


would there be any use for the bolt or pivot and the slide g? 

(Same objection.) 

Ans. I ean see no use to which the slide g would be applicable, 
nor the bolt and pivot, for the purpose of inversion and filling. 

oi. For what purpose, as Vou understood it, are the slides capable 
of being drawn out at either end of the stool, if such is the fact ? 

(Same objection.) 

Ans. I don’t know for what purpose, since I can see no figures 
nor di scription of the uses or application to be made of this device. 

38. In the absence of any description referring to this drawing 
are you able to determine to what purpose the device therein shown 
is to be applied, or in what manner it is to be handled ? 

(Same objection.) 

Ans. No, sir: I could not. 

39. Referring now to lig. 10 of the same page, state whether you 
are able to determine this to represent two cylindrical vessels capa- 
ble of being taken apart, or one only. 

(Same objection, leading, and as before.) 


Ans. One only. 
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40. Would the curved line on that part of the figure which 
contains the rectangular holes or marks upon it indicate the 

222 ~=section between two cylinders—one the lower of which was 
capable of being slid into the other? And, if not, state why. 


(Same objection.) 


Ans. It would not, because it is very plain that the drawing shows 
a straight continuous line extending beyond this supposed separa- 
tion, which, as is well known, would illustrate a surface continuous, 
not separate, and the outside of a cylinder that, if it were to tele- 
scope into the other, would be illustrated by dotted lines within the 
supposed outer cylinder, and the sides of which cylinder would be 
slightly wider in the drawing, since its diameter would have to be 
wider to admit of its telescoping than that of the lower one contain- 
ing the rectangular figures. 

41. It has been testified in behalf of the respondent in this case 
that in figure 10 are shown the hooks and openings for the purpose 
of locking the inner and outer cylinder referred to on page 3 of 
Respondent’s Exhibit l4da. State if you find any such devices there 
indicated, and, if you do not, give your reasons therefor, in one form 
of your answer supposing the two cylinders to be united at the 
curved line already spoken of, in the other form supposing them to 
be united under the projection seen in the drawing indicated by 
the flare therein. 

(Objected to as before, and also because the question erroneously 
assumes testimony to have been given as therein stated.) 


| 
| 


Ans. I see no indications of hooks and notches in Fig. 10. If 


taken as two cylinders, the lower one ending at the curved line 
below the two rectangular heures to the left in the drawing and 
between it and the flare, then it would be plain that on this lower 
cylinder would be visible rect ingular spaces that, considered in the 
light of notches and that such notches were to be fastened by means 
of hooks, it would be evident that the two rectangular notches abovs 
this would have no office, if the oftice of the notches is tu have hooks 

to be fastened into them for the purpose of holding the lower 
223 ~=cylinder in place, since the notches here would then be in the 

upper cylinder, a part not supposed to be supported ; also the 
lines to the right of these two supposed notches or rectangular figures, 
while I do not believe it is meant to illustrate a hook for fastening 
into the notches of the supposed cylinder below it, yet it is plain 
from the drawing that if viewed as a hook or fastening it extends 
no farther than to the curved line representing in this supposition 
the end of the outer cylinder; therefore as a hook it could not catch 
or hold an object below its entire length, since it is evident that the 
notches below it would need a longer hook than one extending no 
farther than the end of the outer cylinder. 

Second. Supposing the end of one cylinder to be where the lines 
begin anew ina parallel vertical position under the flare of this 
vessel, in Fig. 10, and that this lower vessel telescopes into the upper 
one, there is no place indicated in the upper vessel, either on the flare 
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or above it, where a hook or other fastening is shown that could be 
made to hold or support the lower vessel, and it is evident, as before 
stated, that the hook or hooks must be on a different part of the 
vessel from the notches, if intended as a means of support for hold- 
ing an inner vessel to an,outer; but I must admit it is very unrea- 
sonable to suppose anything in this drawing is intended to convey 
the idea of there being notches or hooks, meant to be represented 
below the flare, as represented in Fig. 10. 

42. Do you find anything in this figure answering to the descrip- 
tion found on p. 3 of Exhibit 14a, as follows, beginning with the 
words “ The outer cylinder,” I: 6, and ending with * kept in proper 


position ? ’ 


(Same objection.) 


Ans. | do not. 

i4. Please look at Respondent’s Exhibit 15, now shown you, and 
state if it is made in conformity with the description found on pp 
2,3, and 4 of Exhibit 14a, and state, if it is not, in what respect it 
differs. 


24 (Same objection.) 


Ans. This exhibit is not made at all in conformity with said de- 
scription. In the first place, no mention is made in the description 
of a long tube to be connected to the body of a cylinder forming 
part of this exhibit, nor is there any mention made of a connecting 
or of place fora long connecting tube in said dk scription. Theinner 
cylinder of the containing vessel telescoping within it is not described 
in the alleged translation as this one is made, having a fixed dia- 
phragm, nor is there a second plate against which the inner cylin- 
der is to be placed, nor 1s there any mention made of a welt or flange 
on the outside of such inner cylinder as is found in this Exhibit 15; 
so that if Exhibit 15 has been made from a description of this eylin- 
der or percolator the mechanic has drawn largely, either from other 
descriptions or upon his imagination. 

5. Referring to Fig. 10,in Exhibit 12, state the difference, if any, 
between that drawing and the body of Exhibit 15. 

(Same objection 


Ans. I find a pipe, 6, omitted from Exhibit 15. I find also a tube, 
f in the drawing, and another tube, f, above it, separate and distinct, 
connected with a tube,h, bya pipe,g, which I do not find upon Exhibit 
15. I find a flare in the center of a long cylinder that is not found 
upon exhibit 15, said flare being stationary in the drawing, but 
movable in Exhibit 15. Considered as acylinder I find nothing in 
the drawing that would indicate a telescoping arrangement of its 
parts, nor anything that would, by any mechanic, be considered 
notches and hvoks as found in Exhibit 15, nor of hooks upon the 
upper half of said cylinder above the flare connected with the main 
body of the outer cylinder opposite each other or at any other point, 
as I find them on the Respondent’s Exiibit15. Furthermore, I find 
no connection with a screw thread illustrated in the drawing at the 

19—122 
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upper part of the supposed cylinder, Fig. 10, but I find a long tube 
connected without visible means of removal at a point about 
225 equal to the length of the body of the cylinder from the letter 
c to the end of the flare; whereas in Exhibit 15 there is a 
small projection above the closed top of the cylinder with a con- 
stricted inlet furnished with a screw thread, intended, as it would 
seem, to be fitted on the long tin pipe forming part of Exhibit 15. 
[ also find, as part of Exhibit 15, a funnel-shaped end not shown in 
the drawing, which, from appearances, may possibly, if it is a cylin- 
der, be completely closed, for aught that appears in the drawing. 


(Adjourned to May 9, 1884.) 
May 9, 1884. 


46. Look at Respondent’s Exhibit 8 and state if you understand 
the same, and explain the similarities and differences existing be- 


tween the device therein described and the subjects-matter of your 


patent. 
(Same objection.) 


Ans. I understand it. ‘There is no similarity between Exhibit 8 
and my patent, the drug being charged from a wide filling end and 
made to rest on a fixed diaphragm in Exhibit 8, while the liquid is 
forced in by pneumatic pressure and not by hydrostatic, in order to 
percolate through the solid; whereas in my invention the drug is 
charged from a wide filling end and the diaphragm made to rest 
upon it, holding it in place, and liquid admitted by adjustable 
hydrostatic pressure, obviously entirely different mechanic devices; 
also the liquid enters from a direction in which the drug or sub- 
stance Was charged, and proceeds downward in Respondent's hx- 
hibit 8; whereas in my invention the liquid enters in an opposite 
direction from which the drug was charged, obviously entirels 
different mechanisms for the purposes for which they are ap- 

plied. 


226 47. Look at Respondent’s Exhibit 7 and state if vou un 


derstand the same, and explain the similarities and difter- 


ences between the device described therein and the subject-matter of 
your patent. 


(Same objection. 


) 


Ans. I understand Exhibit 7, and I find no similarity between it 
and my patent in this suit, there being no elevated reservoir adjust- 
able to different hydrostatic pressure of liquid in Respondent’s Ex- 
bibit 7, nor in the vessel containing the solid is there any ad- 
justability or movability of the diaphragms between whieh the 
drug or solid is placed in Respondent’s Exhibit 7, nor is the outlet 
for solids I,in Complainants’ Exhibit 7, the outlet for liquors, which 
I tind is here constricted and illustrated by the cocks H H and G 
G; whereas in my patent In this suit there is an elevated reservoir, 
a constricted inlet for liquids, adjustability of hydrostatic pressure 
by means of a flexible tube, a diaphragm against which the solid is 


OR MBE 


ee 
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placed and fixed, and a wide discharge outlet for liquids, the same 
being the charging and discharging outlet for the solid. These 
features are evidently entirely dissimilar to those found in Respond- 
ent's Exhibit 7; nor do I find a combination of such features as 
| have described in my patent in this suit present in the Respond- 
ent’s Exhibit 7. 

(Direct examination suspended at this point (May 5, a. m.) and 
cross-examlnation interposed by agreement.) 


May 12, 1884. 
Direct examination continued by Mr. CLirrerp: 


(Respondent objects to any further examination of this witness 

except as to matters contained in the book, which complainants’ 

counsel, when respondent consented LO cross-examine, sald 

22 was to be the only subject of further examination, and 
which book was expected to arrive on Friday, noon train.) 

ounsel for complainants did not waive inquiry upon other sub- 

jects, but merely suspended to await the arrival of the book, of whose 

contents he was ignorant.) 

(Counsel for respondent gives notice that he shall not agree to 
vary or suspend the usual and direct ¢ourse of proceedings in this 
cause tor complainants’ accommodation hereafter except upon a 
written statement and agreement signed by complainants’ counsel.) 


[8. Look at Complainants’ Exhibit I and state if the cut therein 
seen correctly llustrates the percolator made and sold by the re- 


({ bjected to; inadmissible, incompetent ; if taken at all must be 
he subject of a new deposition; calling for the opinion of witness 
and not rebuttal.) 

Ans li aoes, substantially. The body, hic. , 4 shows 1D sectional 
ew the pereolator as made and sold by John Berry, the respond- 
ent, before this sult began. Mig. | shows the per olator body in con- 
nection with an elevated reservoir, having connection with a tube, 
C, and united at its lower end with the percolator body A at its con- 
stricted end, the wide discharge end of said body being the lower 
art of the po reolator, the constricted end being the upper part of 
ne Same. 

19. Referring to int. 19 of the direct examination of the respond- 
ent, wherein he, in substance, states that the only thing new in his 
improvement is the interior arrangement and device holding the 
drug, state what, in your view, was new at the date of your letters 
patent in said respondent’s device in addition to the diaphragms 
and his devices for holding the same in the cylinder 


(Objected to, form of the interrogatory and to the opinion of wit- 
ness being given for want of qualification and as being inadmissi- 
ble, the same being matter-in-chief, which should have been offered 
in the opening deposition of the witness.) 
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Ans. Up to the time of my letters patent in this suit it 
228 would have been new to have, in combination with a perco- 
lator having a constricted inlet for liquids at its upper end 
and a wide discharge orifice for liquids and solids at its lower end, an 
adjustable diaphragm, adjustable to any position occupied by solids 
contained within the same and capable of being fixed in such ad- 
justable position, said percolating vessel being connected at its upper 
end by a constricted inlet for liquids into the same toa tube that 
at its upper end is connected to an elevated reservoir capable of con- 
ducting through said tube liquids producing adjustable hydrostatic 
pressure at the lower base of said column of liquid. The method 
of holding the diaphragms, stated as being new at the time of re- 
spondent’s invention, was not new, since it is described as new at 
the time of my letters patent in this suit, which was prior to the 
time mentioned in this statement. 

90. Have you made a translation of Respondent’s Exhibit 12, pp. 
157, 158, 159, and two lines on p. 160; and, if so, is the same cor- 
rect according to your best knowledge and belief? 

Ans. I have, and the same is correct. 


(Said translation is here introduced and marked “ Complainants’ 
Exhibit Rosenwasser Translation No. 2.”) 

(Respondent’s counsel objects to the introduction of this exhibit, 
as it discredits testimony already offered by complainants.) 


51. Please look on p. 79 of the book now shown you, to wit, “ Pro- 
ceedings of the American Pharmaceutical Association, at the 28th 
annual meeting, held in Saratoga Springs, New York, September, 
1880, Philadelphia, Sherman & Co., printers, 1851, vol. 28,” and 
state whether Fig. 26 and the description beginning at the bottom 
of p. 78 and ending with 1. 16, p. 80, describes a method of perco- 
lation and the common one of introducing the liquid at the bottom 
of the vessel and drug. 


(Objected to; leading, irrelevant, concerning a matter not now in 
evidence, and not rebutting.) 


Ans. It describes a common method of introducing liquid 

229 from the bottom of a percolator through a cork fitted therein, 

the extracted matter being forced upward, the liquid being 

forced up by hydrostatic pressure of the liquid in a tube which is 

elevated above the percolating vessel, and is filled through a siphon 

from an elevated reservoir; and the drawings illustrate the same 
very clearly. 


(Complainants now offer in evidence the drawing and _ passages 
inquired of, to be marked Complainants’ Exhibit L, to be referred 
to and not printed.) 

(Respondent’s counsel objects to the introduction of said Exhibit 
L as not in rebuttal.) 


(Intermission, 1 to 3 p. m.) 


— “iy 
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o P. M. 

(Counsel for complainants states that his direct examination is 
closed, except as to certain matters which he will make the subject 
of a motion to the court.) 

(Counsel for respondent states that he declines to resume his cross- 
examination of the witness until the direct examination 1s closed, 
having had sufficient of such experience already in this case.) 

(Notice is hereby given to the counsel of respondent here present 
that as SOOT] as the court can be reached pre rmission will be asked 
therefrom by the com plainants LO show that Complainants’ Exhibit 
G is the percolator such as made and sold by the respondent; that 
is all the additional direct questions to be put to this witness, or the 
same will be pul in the redirect, if allows d 

(Counsel for responden| excepts to the insuffhier ney and uncer- 
tainty of the statement of complainants’ COUDSElL, above written, as 


’ 


to his time, place, and PUPpose, if the same is intended for notice of 
his proposed proceeding in tliis Suit } 
saa $ omplainants’ counsel pres nts the witness for further ex- 


\ 


amination, said witness being present 
(Respondent’s counsel says that he is incredulous as to the ex- 
pressed intention of complainants’ counsel.) 
(Examination-in-chief closes bere.) 


Cross-examination by Wintpur I. Lunt, Esq., counsel for 
respondent : 


X Int. 1. Is it practicable to translate German, word for word, into 
English, and convey the exact sense as expressed In the original? 

Ans. Inasmuch as some phrases of several words In one language 
are expressed in another by a single word, and vice versa, this would 
in the German apply also, so that certain parts of speech in this lan- 
guage could not be translated word for word, though it would be 
possible to convey the idea. 

X 2. Is it or not true that equally good scholars, having a knowl- 
edge of German, would, in translating German idioms into English, 
use quite different words in expressing the ideas in english embodied 
in the German idiom ? 

Ans. The words would be differ nt, though the 1dea, if definite in 


the German language, would be capable of being conveved definitely 


into the English. Of course, if indefinitely conveyed in one lan- 
lage it would be as indefinitely conveyed in the other 

X 3. Is it not true that you had difficulty in translating with 
fluency and ease the extract irom Grela rs Ph iri icy, }). 157 et 8éq., 
Respondent's Exhibit 13? 

Ans. I had no more difficulty in so translating the same than a 
conscientious and definite translation would require at the hands of 
any one expert and for the first time called upon to examine and 

translate the same. 
231 X 4. Have you examined the two editions of Geiger’s 
Pharmacy, one edited by Liebig, and printed — Heidelberg, 
1843, Respondent’s Exhibit 12, and the other printed — 1830, Re- 


cr 
gl 
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spondent’s Exhibit 13, especially from pp. 157 to 162, inclusive, of 
each, and read the article there relating to the Real’sche Presse; and 
if yes, are the articles in each identical ? 


(Both books handed to witness.) 


Ans. Without translating each one, I could not say. 

X 5. Will you please to look at the articles and compare the 
German words iu each, and state whether or not they are identical ? 

Ans. As-I could not do so without a great deal of labor, I refuse 
to perform the labor for the defendant, on the ground that it would 
be a task of too long a duration and occupy too much of my time 
to compare, word for word, so much. 

X 6. Will you point out any differences in the language or words 
used in each edition before referred to, the books being now in your 
hands? 

Ans. The task is of too large magnitude. 

X 7. State whether or not it is possible for you to translate into 
English the pages last mentioned, several times upon different occa- 
sions, and express the meaning thereof each time in identical words. 

Ans. No, sir. | 

X 8. Now, will you please begin on p. 157, Respondent’s Exhibit 
13, at the words “ Die Real’sche Presse,” and read, translating into 
English, to p. 161, and to the end of the sentence closing with the 
words “sich anwenden.” 

(Counsel for respondent wishes the examiner to note the hour and 
minute when witness begins to translate. ) 

(Mem.—Time 12.20. A. H. D., examiner.) 

(Objected to as incompetent. The defendant has submitted his 
own translation. The witness is not obliged to translate this unless 
the defendant takes the same as his evidence.) 


232 Ars. The Realsche press consists essentially of a hollow 

cylinder, in which the‘’substances to be extracted, in pulverized 
condition, between two sieve-like perforated plates tightly packed, 
are contained, so that it cannot move from either side. ‘When the 
cylinder is open at both ends then it will be necessary to place a 
cover upon one end, air-tight, which has a hole in the center through 
which a high tube, also air-tight, is placed. Between the cover and 
the upper sieve-like plate some space must be left. During extrac- 
tion the cylinder is placed upright, solidly, so that a vessel for 
receiving the liquid can be placed underneath. One pours through 
the tube, which may, as desired, be narrow (only not capillary), 
liquid upon the substance and keeps the tube itself always filled 
therewith. The menstruum presses through the substance and 
comes out. well laden with the extracted matter below. 

From the p. 28, mentioned hydrostatic law, it is known that every 
liquid column at its base has a pressure according to its height, 
though it may otherwise at its base be broader or narrower. For 
pharmaceutical use various modifications have been made with the 
Realsche Presse, whose description in pharmaceutical and chemical 
journals lies scattered. My own simplification made known in that, 
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p. 124, mentioned pamphlet, consists essentially in this, that instead 
of a Cy linder ot pure tin open at both ends, which is closed with il 
cover, a cylinder is provided with a bottom having in the center a 
hole which forms a hollow projection one inch high. On the bot- 
tom either small pieces of wood are laid or the eylinder is provided 
with, one inch above its bottom, three or four projecting studs or a 
projecting ring on which the sieve-like or perforated plate is laid. 
On this is laid a woolen rag and the substance to be extracted, uni- 
formly spread, while, according to the necessities of the case, it is 
pressed over it; then another rag and a second plate is laid on. 
lor holding these tightly braces answer, of various lengths, which, 
either under projecting studs at the end of the cylinder or under 
cross-pleces, are placed, which pass through holes that are 
ue found on the under outside part of the C\ linder upon the pro- 
jecting welt; or one has made for himself a second, on both 
ends open, cylinder of sheet tin, which passes snugly into the first, 
but can be easily pushed in and out. This has throughout its 
whole lenoth, in) distances of about one-half LO LWO inches, opposite 
and always horizontal slots, which, for the better durability of the 
ey linds r, Can be made alternately on different sides 
The outside cylinder has on its open end movable hooks. One 
places, therefore, the inner when the outer one is fixed upon the 
perforated plate and presses the hooks im the proper slots, by which 
all is held together. This arrangement is especially very handy 
for small machines and answers also for large Ones ; otherwise one 
can have made for himself also an iron ring which fits in the eylin- 
der. In this ring two to three strong iron rods are sunk to equal 
lengths, screwed in. At one length—that is, about seven-eighths the 
height of the eylinder—they are bent outwardly, so that the returning 
outer ends are parallel with the inner. These outer ends must be 
at least as long as the cylinder. They go through the holes in the 
welt. Over the welt one finds a metal ring, wh 


ch also has holes 
through which the rods pass , these holes contain small screws 
which answer for holding the rods tightly. (One can even have 
these screws in the weit itself: then, however, this cannot be made 
of tin, but must be of iron or brass; it must be tightly connected 
with the cylinder, which so would not be necessary. The ring can 
be movable and easily worked.) All parts of this arrangement or 
apparatus, at least those going into the cylinder, must be heavily 
coated with tin. 


(Intermission, 1 to 2.30.) 


234 2.40 P.M. 
The working is very simple. You push the rods through 
the holes in the welt and the outer ring until the inner ring lies 
tightly upon it and screws them tight. A very practical change of 
the Realsche press has been made by Beindorf. The evlinder is 
fitted into il stool. whose COVCr Is movable, SO that through the turn- 
ing of the thing the press may be filled and connected with the tube. 
The empty space of the cylinder is filled out with rings of tin and 
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the apparatus is locked with a funnel whose cock is fitted into a 
projecting welt. (See Magazine for the Pharmacy, vol. LX, p. 185, 
where the machine also is pictured.) 

Similar machines are made of good sheet tin; 
wood. The methods for holding fast the substance to be extracted 
are then made according to the structure of the cylinder. The filled 
cylinder, with its bottom prepared as above, is placed upon a chair 
which has a hole in its center, and which fits the same and is held 
with its welt. One places a receiving vessel underneath. ‘The cyl- 
inder must be open below. One can, however, put a funnel under- 
neath to hinder the spurting and contaminating of the extractive, 
but air-tight ; the opening should not be made, else the working of 
the machine would be prevented. ‘The upper empty space is filled 
with menstruum, and in the opening of the bottom a tube is fitted. 
This can be of sheet tin, glass, wood, or a leather tube, Xe. 

Most fitting to pharmaceutical purposes is a tube of sheet tin; it 
needs to be of a thickness not greater than the little finger; its height 
should be from eight to twelve feet. On the upper end it broadens 


about one foot high, funnel-formed, so that the upper end should be 
Generally they believe a 


also stone-ware or 


one and one-half inches in the clear. 
column must be much higher— 


(5 minutes interruption here.) 


30 to 60 feet high, which height, however, limits very much 


235 its application. grey, & to my experience the mentioned 

height, from 8 to 12 feet, for p harmaceutical purposes Is suf- 
ficient. One can quickly extract wl ith this up to 20 pounds of plant 
substance. ‘The liquid eolumn shall press only so much that the 


percolate, which, according to its nature, is pressed in more or less 
tightly, shall go through slowly, in order to come in contact with 
all soluble parts of the same, and so, while always new liquid follows 
the first driven before it, the cells by-and-by are thoroughly washed 
out. It works in this manner just as well with an 8-foot column as 
with one 60 feet high, only the latter passes through t the substance 
faster. By too much pressure of such a high column of liquid even 
strong machines are burst, with damage to the operator. You bore 
into a cork placed In the opening in the bottom and place the under 
end of the tube through. ‘The cork will be softened with hot water 
and then tightly pressed into the opening. Without further luting 
a good cork is sufficiently air-tight and lets no liquid through. 
Near the upper end of the tube a vessel is place . with the menstruum 
so that the surface of the li iquid should be lower than the end of the 
tube. One sinks now a siphon in the liquid al In the tube and 
draws air with the mouth through the tube, while with the lins, the 
thumb, and the forefinger the influx of the same from without is 
being hindered. ‘The liquid will raise itself and, through the siphon, 
flow into the tube. ‘This will then be filled with it. and sothe liquid 
works, pressing and dissolving upon thesubstance. It presses through 
and comes laden with extractive matter—first of ; a syrupy consistence, 
very clear. ‘The liq uid is allowed to press th rough 20 long, until 
the prescribed sunntity has passed, or until one recognizes, through 
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the taste, smell, and color of the percolating liquid, that all is ex- 
tracted. 

One has here only to see that the siphon is always dipped under 
the liquid and also, from time to time, to fill the vessel, so that the 

surface is always below the level of the end of the rod, because 
236 otherwise the tube would overflow. That the working may 

be made to stop as wanted one places a cock on the tube that 
can be closed or one closes, after taking away the siphon, the upper 
end of the tube. For the extracting of the liquid I have made on 
the evlinder, upon the side where the first diaphragm lies, a.small 
tap, bent obliquely downward, which is provided with a cock or 
closed with a cork. 

One can so let all the liquid out of the tube and cylinder as de- 
sired, and the substance can, with various liquids, be extracted with- 
out the apparatus being taken apart. If the under part of the tube 
is bent over ora plece of bent tubing is brought into air-tight con- 
tact with the cylinder connecting this to the tube and turns it over 
with the open end up and proceeds otherwise as just mentioned, one 
has the same working. The holding tight of the second diaphragm 
can then be much easier done, and, with screws, &c., a substance can, 
during extraction, if it is necessary, be pressed stronger. The ex- 
tract can, through the outer tube’ on the cylinder or with a syphon, 
be drawn off. The (p. 127) mentioned filter machines of Wurzer 
and Romerhausen are applications of such devices for filtration. 
(The elevated liquid column is, for extraction, not always even nec- 
essary. So Hanie extracts with a machine of two telescoping cylin- 
ders, whose arrangement inside is like—on p. 157 described—Realsche 
presse. ‘The inner cylinder is directed upward and fastened. You 
pour the liquid in this. It passes through the moistened substance 
packed between both cylinders and comes out laden with extractive 
matter. (See Magazine for Pharmacy, vol. XI, p. 57.) Our coffee 
filter machines are similar apparatuses, though here the extraction 
is, according to the mass of substance, much slower, and can only be 
applied in a small way. 


(Time at closing, 3.45.) 
(Counsel for the complainants wishes the magistrate to certify 
whether, on the whole, the witness has not translated about as fast 
as he could write it.) 
237 (Mremo.—The time oceupied by the witness in translating 
being noted on the record, the examiner leaves the court to 


infer the rapidity of the work.) 

X 9. Referring to Respondent’s Exhibit 12, containing in the back 
part thereol ligs. lO and 11, to which your attention has been called, 
will you state whether or not vou find those figures referred to on 
pp. 157 and 155 of said exhibit? 

(Objected to, because calling for a translation of a portion of a 
public work not cited in the answer and to which complainants have 
not been referred.) 


20—122 
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Ans. I decline to answer, because the question refers to passages 
my attention has not been called to in the answer. 

X 10. Please look at the amendment of the respondent’s answer 
now handed to you and say whether or not you still decline and 
refuse to answer X Int. 9, which I now repeat. 

Ans. I decline to make any translation, as [ find no such transla- 
tion in the respondent’s testimony. 

X 11. Do you refuse to state whether or not you find those figures 
referred to on pp. 157 and 158 of said Exhibit 127 

Ans. No translation of those pages having been given to me by 
the respondent, [ ean find no such references. 


(Respondent’s counsel calls the ati 
line from the bottom of p. 157 in his Exhibit 12.) 

X 12. Will you please to state whether or not Fig. 10, in the back 
part of sald book. on the copper plate, is referred to in said line’ 

Ans. Not finding any translation ol sald line, Cannot un lé rtake 
to say whether or not it is referred to. 

X 13. I call your attention to the 3d page of Respondent's Ex- 
hibit 14a, where, after the words “ proper position, are inserted 
within quotation marks, See lig. 10 of | 


; 


' : - 7 P 
i CODpel plat ense state 
* 


whether or not those words. 2 See hig lt) QO} COP pe I’ plat occur 10) 
the German language in the 16th line from the bottom of p. 157 
Respondent's Exhibit 12. 

235 (Objected LO for the following reasons. The volume lt} 


which the German words occur, which the question seeks to 
have translated. is the edition of Heid: lberg, 1845. ‘Lhe book of 
which Exhibit 14@ purports to be a translation is a Stuttgart edition 
of 1830. of a book by Dr. P. L Geiger. The work in which the 
German words occur, upon which the question 1s bas d,is a work by 
Dr. Justus Liebig. ‘The words on the od pape of exhibit Ilda are 
manifestly not the words of the translator, and are inserted in pencil 
between the lines, and expressly refer to Liebig’s edition without 
stating of what book or treatise this Liebig edition may be, because 


the pencil insertion Was manifestly made aiter the translation and 
in a different hand.) 


Ans. Not finding any translation of the German given by the re- 
spondent that will compare with these words, I cannot say whether 
they are the same. 
rom cross-int. 9 hitherto. 
} 


(Respondent's counsel requests that entry be made that witness 
declines to answer cross-interrogatories f 
and moves that the examiner report to the court such refusal. in 
order that counsel may move the court to take such action herein us 
shall com pel the witness to make true and direct answer to the fore- 
going interrogatories.) 

(Mremo.—The examiner hereby reports witness’ refusal to answer 


said interrogatories to the court.) 


X 14. Look at pp. 157 to 159, inclusive, Exhibit 12. and state 


— 


ee 
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whether or not vou have read the text there printed or any part of 
it, either as it is printed in the book you now have or in Exhibit 13. 


(Objected to, because assuming that the text of Exhibits 12 and 
15, in the passages re ferred to, are the same, which does not appear.) 


Ans. Not finding any translation of the subject-matter of Exhibit 
12, pp. 157 to 159, inelusive, I cannot assume to know whether the 
printed matter appearing in Exhibit 13, pp. 157 to 159, inclusive, 

the alleged the translation of which is presented, compares in 
239 identity or otherwise with the printed matter in German of 
the Respondent’s Exhibit 12, pp. 157 to 159, inclusive 

Counsel for respondent objects to counsel for com} 
versing and interrupting him in the midst of his answs 

Counsel for complainants offers, a reasonable time being given, 
prest nta trans lat t ie yf | i€@ passages refe rred 
to in Exhibit 12, to wit, pp. 157 to 159, inclusive, and submit to 


cross-examlnation thereon if the Same wil be ac epted by the other 


“_ 
—_ 
a 
J 
f 


(Respondent’s counsel replies that he can conduet the cross-ex- 
amination of this witness without the assistance of complainants 
counsel, and simply requests that complainants’ counsel abstain 
from interrupting the witness in making direct answer to proper 
O nut to the witness. and he repeats now cross- 
int. 14, and requests the witness to answer it directly and without 

(Couns Oo} compl linants renews his objer LION and Says that he 
merely asked witness if he would make the proffered translation, to 
which witness replied that be would; and counsel now renews his 

tler to make to the court a correct translation, but does not think 
LiabL tiie WithesS In Cross-t xamination should Ly called Upou LO 
translate for the respondent passages which they have not trans- 
lated or offered in evidence without reasonable time for prepara- 


a 
\ns e re i parts ol] ith 
. — 
X 16. Hay 1 read the text as printed hibit 12, pp. 157 


ha 
IS \\ hy 7 hin 
ins. Withe 


retnetil 


You read ? Give them | 
it all over ayvain | could not tell | don’t 


rf 
. 


ines hav 
it reading 


»i 
} 
u 


> wv 
Cl 


240 X19. Please take the book and read over those pages, an- 


swer what lines therein you have read, giving them all. 


(Witness takes book, Exhibit 12.) 
(Adjourned to May 10, 10 a. m.) 
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May 10, 1884—4.15 p. m. 


(Respondent’s counsel protests that witness has consumed the en- 
tire day making a translation which respondent’s counsel has not 
called for since witness refused to answer.) 

(Counsel for complainants says that he has been ready at any 
moment to continue the cross-examination since 10 o'clock this 
morning, but that the witness was not called upon by the respond- 
ent’s counsel until 4.15 p. m., above noted, when the request appeared 
in the form of the above protest.) 

(Witness resumes in answer to X Int. 19:) 


Ans. What book ? 

X 20. Referring to Respondent’s Exhibit 12, containing in the 
back part thereof Figs. 10 and 11, to which your attention has been 
called, will you state whether or not you find those figures referred 
to on pp. 157 and 158 of said exhibit? 

Ans. As these illustrations have been pasted into the back part 
of this book, and as certain letters are found attached to these 
figures which I fail to see in said pages which I have read, and 
finding dissimilarities between these illustrations and this descrip- 
tion referred to, it is impossible for me to conceive them the ones 
referred to. 


(Answer objected to as not responsive.) 


X 21. Referring to Respondent’s Exhibit 12, containing in the 

back part thereof Figs.10 and 11, to which your attention 

241 has been called, will you state whether or not you find those 

figures referred to on pp. 157 and 158 of saidexhibit? Please 
answer this question yes or no. 

Ans. I find Figs. 10 and 11 referred to on said pages, but whether 
these are the ones referred to lam unable tosay. I do not believe 
they are. 

X 22. Do you find on pp. 157 and 158 of Exhibit 12 references to 
Figs. 10 and 11 on the copper plate ? 

Ans. The references are to Figs. 10 and 11 of the copper plate. 

X 23. Do you find in the back part of said Exhibit 12 a copper 
plate with figures thereon, marked 10 and 11, respectively ? 

Ans. Not being an expert in printing, | am unable to say whether 
they are copper plate or not, nor do I find them called so on either 
page. I find Figs. 10 and 11, but could not say how they were 
printed. 

X 24. Do you find any plates in the back part of Exhibit 12 con- 
taining figures marked, respectively, 10 and 11? 

Ans. I do. 

X 25. On which of the plates? 

Ans. On the one marked table I. 

X 26. Will you read the words preceding the words which you 
have given as “table I” as they are printed and give the trans- 
lation ? 

Ans. Zu Geiger Handb. d. Pharmacie, I Band (5te Auflage), Taf. 


Ce 


a eee 
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[, meaning, “To Geiger’s Handbuch of Pharmacy, Ist vol., 5th 
edition, table I.” 

X 27. Please look at the 16th line from the bottom of p. 157 of 
Respondent’s Exhibit 12 and examine the 10th and 11]th lines on p. 
oof Exhibit 14a, and read the lines 16 and 17 from the bottom of 
said p. 157 and translate the same into English, and also read lines 
10 and 11 on said page 3 of Exhibit 14a. 

Ans. Reading from Respondent’s Exhibit l4a I find as follows: 


~ 


L.. 10: Openings mentioned by which means everything is 
242 keptin. L.11: (“See figure 10 of copper plate ” in Liebeg’s 

edition.) L.12: Proper position. ‘This arrangement is very 
handy for small machines. 

Beginning at |. 16, p. 157, of Exhibit 12, I translate as follows: 
L.. 16: Whereby all is held fast. (See Fig. 10 of the copper plate.) 
L,.17: This manner of fixing is very convenient, particularly for 
small machines. 

X 28. Please read the first two lines at the top of Exhibit l4a and 
the llth and 12th lines from the top of p. 158 of Exhibit 12, trans- 
lating the same. , 

Ans. “ Pharmacie” (Bd. IX, p. 185, where an illustration of the 
machine may be found). “Also figure 11 of copper plate,” in Liebig’s 
edition. These are the two lines from Exhibit l4a. I translate the 
lith and 12th lines referred to as follows: “ Fitting a projecting 
welt. (See Magazine for the Pharmacy, vol. LX, p. 185; also Fig. 11 
of the copper plate.” 

X 29. Do you find Migs. 10 and 11 of the copper plate referred to 
on pp. 157, 158, and 159 of Exhibit 12, except as you have read them 
in your last two answers? 

Ans. I find reference made of the copper plate— which copper plate 
or where not stated—in those lines only. 

X 30. Have you read from the mark X before Die Realsche Presse, 
on p. 157, Exhibit 13, near the middle of the page, down to the 
botton of page 159, in the German, as it Is printed. 

Ans. | have read and, my testimony shows, submitted a transla- 
tion of the same. 

X 31. Have you also read in Exhibit 12, from the top of p. 157 to 
the end of the sentence closing with the word anwenden, near the 
middle of p. 159, as it is in the German? 

Ans. I have. 

X 32. Have you read in Exhibit 15, from p. 157, near the middle 
of the page before referred Lo, to the word anwenden, near the middle 
of p. 161, as it is In the German? 

Ans. I have. 

X 33. Will you please point out any words in the German 
243 appearing in Exhibit 12 that do not appear in Exhibit 13 
within the spaces mentioned ? 


(Adjourned to May 12, 1554.) 


ee 


May 12—10 a. m. 
Ans. (1.) On p. 157, 1. 10 from top, Exhibit 12, the word gestellt 
appears, instead of fest gestellt on p. 157, Exhibit 13, |. 17 from the 
bottom. 
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(2.) On p. 157, Exhibit 12, 1. 20 from the top, the figures 130 ap- 
pear, instead of 124 on p. 157, Exhibit 15, 1. 4 from the bottom. 

(3.) On p. 157, Exhibit 2, 1.16 from the bottom, after wird, the 
following appears (siehe Fig. 10, der Kuppertafel), which does not 
appear in Exhibit 13. 

(4.) On p. 157, Exhibit 12, 1. 9 from the bottom, appears die 
auseren enden, instead diese ausern enden, p. 158, Exhibit 15, 1. 13 
from the bottom. 

(5.) On p. 158, Exhibit 12, 1. 7 from the top, appears the word 
stahl, instead of the word stuhl, a 159, Exhibit 13, 1. 6 from the 
top. | 

(6.) On p. 158, Il. 11 and 12 from the top, appears, after S. 185, the 
following: Ferner, rig 11, der Kupfertafel, which does not appear 
in Exhibit 13; but after S. 185, in Exhibit 15, appears the fol- 
lowing: Wo die Machine auch abgebildet ist, which does not ap- 
pear in Exhibit 13. 

(7.) On p. 168, Exhibit 12, 1. 23 from the top, appears, in paren- 
theses, the following: (Die nihere Beschreibung der bequemeren 
Einrichtung mit dem Stuhl, der Einen beweglichen Deckel Enthalt, 
in welchem der cylinder steckt, siehe am Ende bei der Erliiuterung 

der Kupfer), which does not appear in Exhibit 15. 


244 (8.) On p. 159, Exhibit 12, 1. 13 from the top, appears, in 
eee s, the following : (Siehe die Abbildungen), which 
does not appear in Exhibit 13. 


(9.) On p. 1. 59. Exhil it 12,1. 26 from the top, appear the figures 
133, instead of 127 on p. 161, Exhibit 13, 1. 2 from the top. 


May 13, 1884—10.30 a. m. 


X 34. Referring to your last answer, will you please translate the 
German words under each number in your answer ? 

Ans. (] } Gestellt means placed ; fest gestellt means placed . se- 
curely. 

(3.) (See Fig. 10 of the copper plate.) 

(4.) Die auseren enden means the outer ends; diese ausern enden 
means these outer ends. 

(5.) Stahl means steel, also steel plate; stuh! means stool. 

(6.) Ferner, Fig. 11 der Kupfertafel, means further, Fig. 11 of the 
copper plate, and wo die, &c., means where the machine is also rep- 
resented. 

(7.) Die nahére, &c., means the closer description of the more con- 
venient arrangement with the stool which has a movable cover into 
which the cylinder is set. See at the end by. the explanation of the 
copper. 

(S. ) (See the drawings.) 

X 35. Do you know ‘the state of the art of drafting and the meth- 
ods of illustrating different parts of machines and their operation 
forty years ago in Germany 

Ans. Not all kinds of machines; but I know the state of the art 
used in drafting forty years ago in Germany pertaining to pharma- 
ceutical apparatus. 
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X 36. To what particular works relating distinctively to 
240 and describing the art of drafting machines and their meth- 
ods of operation Can you refer ¢ 

Ans. Works relating distinctively to the art of drafting machines 
| have never read. , 

\ 37. Whence, then, have you acquired knowledge of the art of 
drafting machines and representing their Operations On paper as it 
existed forty years ago in Germany ? 

Ans. From a.collegiate education, in courses of lectures on phar- 
macy and pharraaceutical teclinology at the Phila. College of Phar- 
macy, in 1876-7; prior to which time and since then through a 
course of self education by means of books illustrative and deserip- 
tive of the art of that time. 

X 358. Please cite the works relating specifically to the state of the 
art referred to at that time—i. e., the art of drafting, ce. 

Ans. Mohr’s Compendium of Pharmaceutical Technology, printed 
in 1847, in Germany. 

X 39. Do you now hold that book in your ha: 

Ans. I do. | 

X 40. Will you refer to the pages in that book which refer to the 
art of drafting machines and illustrating their operations on paper 
as 1b Was lf Germany iorty years ago. 

Ans. No such machines are referred to in this book. 

X 41. In what part of that book is there any description of the 
state of the art of drafting machines or apparatus as it existed in 
Germany forty years ago? 

Ans. I misunderstood X Int. 40, believing it referred to machines 
for drafting, but such descriptions as that interrogatory referred to 


may be found on pp. V, VI, VII, and VIII of said book. 


X 42. Will vou please read, translating into English, such refer- 


Ans. The necessary understanding for such an apparatus is the 
presentation of illustrations. Until now this has been done through 
lithographic or copper plates which were inserted into phar- 
246 maceutical works. These drawings were all drawn without 
a scale, made very light, rarely finished, complete, and partly 
without clearness. The explanation of these plates was a hindrance 
to their usefulness. ‘The Z\ lographic drawings which are taken In 
the text recommend themselves as a welcome substitute of those 
other illustrations. It was at once my intention through few draw- 
ings by means of perspective, which yields the greatest clearness, to 
combine the exactness of geometrical expressions. In such places 
where, by means of a transverse section or in an entire view or with- 
out cover, the apparatus could be made visible I have followed this 
plan. For examples, there are Figs. 16, 37, 38, 48, &c., &e. The 
diminution quotient is noticed through:a fraction, ;y. This means 
that all the dimensions should be multiplied by ten. The drawing 
is through this an actual art drawing. 
X 43. Is that a fair exhibit of the contents of works relating to 
drafting and illustrating op paper the operations of machines from 
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which you have acquired your knowledge of such methods of illus- 
tration ? 

Ans. It is. 

X 44. You have stated in answer to direct int. 48 that the cut in 
Complainants’ Exhibit I shows the percolator as made by John 
Jerry, the respondent. This answer was made on the forenoon of the 
12th day of May inst. Did you then base your answer to that ques- 
tion upon hearsay or actual personal knowledge ? 

Ans. Upon actual personal knowledge. 

X 45. What actual personal knowledge that John Berry made 
and sold such percolator did you then have? 


Ans. The admission to me by John Berry himself that the same. 


percolator was one made by himself or for him, which admission 
was made during my last visit to Portland, when Mr. Berry was 
present in this room. 


(Intermission, 1 to .3 p. m.) 


247 Redirect examination: 


R. D. 1. State all, relative to said percolator, that the respondent 
Berry said to you at the time of making the admission referred to 
by you in answer to X Int. 45 and constituting part of said admis- 
sion. 


(Objected to; irrelevant, the answer to X Int. 45 not being re- 
sponsive, and this interrogatory calling for matter not in cross-ex- 
amination.) 

Ans. Mr. Berry, in answer to my question whether said pereolator 
was made by himself, told me that it was, and that he sold with it 
another larger percolator, and also tubing sufficient and reservoir. 
He showed me the internal construction of the percolator and ex- 
plained the workings, taking a key that he had in his:pocket to re- 
move the diaphragm, explaining that the rod was made of a new 
kind of metal, called phosphor-bronze, which did not corrode with 
tannin or other vegetable matters; and he also told me, during this 
same conversation, that he was about to get up a filtering apparatus 
or filtering-rack, in which this same metal was to be a novel feature. 
The conversation turned upon the fact that it was strange that he 
had not read the advertisements that I sent out to every State 
in the Union, to every druggist, nor his having read a complete de- 
scription of my percolator appearing in the Druggists’ Circular of 
November, 1879, while yet admitting that he subscribed to the same. 
The date of this conversation was during the time of my first ex- 
amination when in Portland, and the place was the clerk’s office. 


(Respondent’s counsel moves that this answer be stricken out, be- 
ing inadmissible, not relating to any matter referred to by him in 
cruss-examination, being gratuitously aud improperly interposed by 
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the complainant and his counsel.) 
NATHAN ROSENWASSER. 
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248 PorTLAND, May 15, 1884—3 p. m. 
Present: Wm. Henry Clifford, counsel for complainants ; 
Wilbur F. Lunt, counsel for respondent. 


Deposition of William E. Emery. 


Direct examination by Mr. CrirrorpD: 


Int. 1. What is your name, age, residence, and occupation ? 

Ans. William E. Emery; 25 vears old; Boston, Mass.; medical 
student. 

Were you ever employed in the apothecary store of John Beery, 
of Bidau ford, Me.? 

Ans. I| was. 

3. Up to what date, and for how long previous to that date? 

Ans. I left him in December, 1881, the latter part; was with him 
the two years previous. 

4. What were your duties while you were there these two years? 

Ans. When I first went there, for a short time I was second clerk, 
and then I was head clerk the remainder of the time I was there. 

5. Were you familiar with vessels and the appuratus of the shop 
during that time? 

Ans. I was. 

6. Was there a small room out of the main shop; and, if so, about 
how large was it? 

Ans. There was, on the right-hand side as you enter the door, a 
very small room. 

7. During the time you were there was there in that room a 
percolator made like E xhibit 10, now shown you, and used with the 

open end of the part with the little nibble in it downwards ? 
249 Ans. No, sir; there was not. 
8. Was there an instrument of that kind in the main shop 
while you were there ? 

Ans Noesir. 

_ Was there an instrument like this Exhibit 10, more especially 
now, the lower part thereof having two perforated diaphragms with 
a rod like those now shown you as parts of Exhibit 10? 

Ans. No, sir; there was not. 

10. State what you had to do with the bottles and apparatus of 
the shop; how frequently you handled them for cleaning or other 
purposes while you were there. 

Ans. I cleaned the store regularly every Monday morning, going 
in to do that about four o’clock. I manufactured tinctures while | 
was there, using the percolators, filters, and funnels, &c. I made 
no fluid extracts while I was there. 

11. How many times per day should you say you were in this 
little room ? 

Ans. I wouldn’t say definitely. I was in and out a great many 
— perhaps twenty or thirty ; some days more than that. 

Was that room what was called the laboratory ? 
py Yes; it was. 


21—122 


162 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


13. What kind, if any, of percolators were there in this lJabora- 
tory ? 

Ans. There were two or three glass percolators of different sizes ; 
a long tin percolator with a nose and stop-cock, and also an old tin 
concern, which I never used, but threw under the sink one day— 
that one over there (pointing to Exhibit 9) 

14. How long was this long tin percolator,and for what was it 
used ? 

Ans. I won’t state definitely how long nor its size. It was used 
principally for making bay rum and Jamaica ginger. It was some- 
where about two or three feet long. 

15. State briefly how it was used. 

200 Ans. I generally suspended it by means of a hook from 

the side of a wall on the left-hand side of the so-called lab- 
oratory, the big end up; generally tied a string round it to keep it 
from jumping off the hook; and in making bay rum, for instance, 
I would put in a diaphragm across the bottom, turn in the men- 
struum, composed of diluted alcohol, oil of bay, a little tumeric, and 
a little senna for coloring; also for cracking it or clarifying a little 
sweet milk. We let it remain until it cracked or clarified; then 
would filter it into bottles or demijohns through filtering paper. 
Just before leaving we filtered it into a five-gallon keg, making that 
quantity without any stamp. 

16. Did you or not draw the contents off by means of the stop- 
cock through the funnel-shaped end ? 

Ans. Yes, sir; as fast as it would filter. 

163. Did John Berry make any fluid extracts with the glass per- 
colators while you were there? 

Ans. He made one fluid extract of cotton root, I remember quite 
well, and tried others 

17. Was he successful in making fluid extracts by means of these 
glass percolators or did he make them to any great extent ? 

Ans. He was toa certain extent—the fluid extract precipitated 
and then had to be filtered over. 

18. Did you ever see Exhibit 9 in use while you were in the shop? 

Ans. No, sir. 

19. Besides the big tin percolator to make bay rum, &c., in and 
Exhibit 9 was there any tin percolator, with or without a diaphragm, 
in the shop or laboratory while you were there ? 

Ans. Not to my recollection. 

20. While you were there did you ever hear John Berry speak or 
talk about having on hand a percolator like this Exhibit 10? 

Ans. No, sir; never. 
251 21. Did you work in the shop awhile at the same time as 
Mr. Edwin U. Blackstone; and, if so, what was his position 
while you were there ? 

Ans. He was second clerk for something like a year. 

22. Did you leave him there when you went away in Decem 
1881? 

Ans. Yes, sir; I did. 


ber, 
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23. Did you revisit Mr. Berry’s store after you left his employ ; 
if so, in what year? 

Ans. I visited his store last summer. 

24. At that time did you or not see the percolator, tube, and 
reservoir, Exhibit 10? 

Ans. On his asking me back of his prescription counter I saw it 
hanging there, and that was the first time I had seen it or ever 
heard of it. 


Cross-examination by Mr. Lunt: 


X 25. How long were you engaged in the drug business from the 
time you first commenced, when did you leave it, and in what places 
were you employed t 

Ans. About three years; I left Mr. Berry in December, 1881, just 
before Christmas. I was employed after that studying medicine 
at Bowdoin College one term. Leaving there | remained at home 
that summer, going from there to Concord, N. H., and remaining 
from October to the following April, LSS5. 

X 26. Where have you been employed as a druggis 

Ans. At Biddeford and Concord 

X 27. Did you first go to work as a druggist in Biddeford ? 

Ans. I did. 

X 28. Were you first employed by Mr. John Berry 

Ans. I was. 

X 29. What was your age at that time 
202 Ans. About twenty. 
X 30. What had you been doing before you 
by Mr. Berry ? 


— 


’ 
‘employment 


Ans. In the country town of Elliot, Maine 

X 32. For how long a period had you been engaged in farming 

Ans think about SIX years. 

\ 33. For whom ? 

Ans. My father. 

X 34. Who first suggested to you that you engage in the drug 
business ? 

(( bject d to as immaterial.) 

Ans. Dr. C. J. Emery. 

X 35. How long after he suggested did you engage in the drug 
business ? 

(Same objection.) 

Ans. I think it was suggested in the fall, and | went to work soon 
aiter. ; 
X 36. In what month of what year did you enter the employment 
of Mr. Berry? 

Ans. That I can’t say definitely. 
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X 37. In what year did you enter his employ? 

Ans. I think either 1879 or 1880. 

X 38. What time of the year ? 

Ans. I won't say fall or spring because I don’t remember. 

X 39. What persons were employed in the store of Mr. Berry 
when you first went into his service ? 

Ans. I think Charles Siegmond, Jr.; no one else. 

X 40. How long after you went there did Mr. Siegmond remain? 

Ans. Not a great many months. 

X 41. What was Mr. Siegmond’s position in the store? 

Ans. Head clerk. 
209 X 42. From whom, if any one, did you receive instruc- 
tions in the business when you first went into Mr. Berry’s 
store? 

Ans. Both from Mr. Berry and Mr. Siegmond. 

X 43. How long had you been in Mr. Berry’s service before you 
became able to compound physicians’ prescriptions ? 

Ans. I studied hard and was able in a few months. 

X 44. Please state definitely. 

Ans. I cannot. 

X 45. Can you tell in what month and in what year you were 
first trusted to compound physicians’ prescriptions ? 

(Objected to; immaterial.) 

Ans. No, sir. 

X 46. State what portion of the time while you were in Mr. 
serry’s service you compounded prescriptions. 

Ans. That I won't say. 

X 47. Can you answer the question as to what portion of the time 
you compounded prescriptions ? 

(Same objection.) 

Ans. No, sir; I cannot. 

X 48. Was there any other head clerk besides Mr. Siegmond in 
Mr. Berry’s employ while you were there ? 

Ans. I don’t see how there could be more than one, anyway. 

X 49. Did Mr. Berry change his head clerks while you were 
there; if so, how many times? 

Ans. He changed Mr. Siegmond and then changed me. 

X 50. During the period while you were there did Mr. Berry 
employ as head clerk any persons besides Mr. Siegmond and your- 
self? 

Ans. No, sir; he did not. 

X 51. What other persons were in Mr. Berry’s employ besides 
yourself and Siegmond during the period of your employment 
there? 

Ans. No one. 

(Respondent’s counsel objects that the complainant in person is 

making signs to the witness.) 
254 (Complainants’ caunsel, in justice to him, says that Mr. 
Rosenwasser pointed towards Mr. Edwin U. Blackstone, now 
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present waiting for examination, as if indicating that he came 
within the purview of the question, and that was all.) 


X 52. What pay did you receive for your services while in Mr. 
Berry’s employ ? 


(Same obi ction.) 


Ans. | received none when I first went there, excepting my board. 
After Mr. Siegmond left I received a salary and board. 
X53. How much was your salary ? 


(Same ob} ction.) 


Ans. That I decline to answer, for his sake. 

X 54. Were you discharged from his employment 

Ans. I left his employment to pursue the study of medicine, as 
my recommendation will show 

X 55. Were you accused of embezzlement while in his service ? 


‘) 


(¢ /bjected LO ; Improper.) 


A. Never. 

X 56. Didn’t you have trouble with Mr. Berry about the time you 
left him ? 

(Same objection.) 


Ans. A very little. 
X 57. Wasn’t it on account of that trouble that you left him? 


(Same objecti yn.) 


Ans. Partially. 
X 58. Do you remember the street number of Mr. Berry’s store? 
Ans. I do not. 
X 59. Are there one or two windows in the store next the street? 
Ans. ‘Two. 
X 60. How many counters in the store 
250 Ans. There were two counters, one on each side, and later 
he put one across the foot of the store. 
X 61. When did he put the one across the foot of the store ? 
Ans. I cannot say. 
X 62. How long before you left his service was it? 
(¢ bjected to: immaterial.) 


Ans. That I cannot say 

X 63. Can’t vou tell whether it was three or six months before 
you left? 

(Same objection.) 


Ans. No, sir; I cannot. 

X 64. How wide is the store in the front part ? 

Ans. I know not. 

X 65. Give your best judgment. 

Ans. I don’t know anything in regard to the width of the store. 
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X 66. Was it or not about forty feet wide? 

Ans. I told you once that I knew nothing about the width of the 
store. 
X 67. According to your best judgment, please state whether or 
not the store was about forty feet wide. 

Ans. That I cannot do. 

X 68. Will you state whether or not the store was fifty feet wide? 

Ans. I had no reasons for wanting to know it, and therefore | 
see no reasons why I should know it. 

X 69. State, according to your best recollections, remembrance, 
and belief, if the store was fifty feet wide. 

Ans. I don’t know anything about it. 

X 70. Please state your belief as to the width of that store. 

Ans. | am no judge of the width of the store. 

X 71. Would you say that the store was seventy-five feet 

wide? 
256 Ans. That I can answer no to. 
X 72. Was it sixty feet wide ? 

Ans. I don’t know anything in regard to it. 
X 73. Will you swear that it was any less than fifty feet wick 
Ans. I cannot swear to anything I know nothing about. 
X 74. How, then, do you know that the store was not seventy-five 


Wg 


‘ 


feet wide ? 

Ans. Because seventy-five feet is quite a distance. 

X 75. How deep was the store? 

Ans. That I can’t say either. 

X 76. Was it or not about 200 feet deep ? 

Ans. | know not. 

X 77. What, if anything, was there back of the store ? 

Ans. The Biddeford House was back of the store outside, and a 
looking-glass inside back of the store, and a window on each side of 
the looking-glass. 

X 78. Will you swear that there were not four windows on the 
back part of the store ? 

Ans. I can. 

X 79. Was the store wider at the back part than at the front part? 

Ans. Yes, sir. 

X 80. How much ? 

Ans. A number of feet. 

X 81. Was it or not about fifteen feet wide ? 

Ans. Not so much as that. 

X 82. About how much wider? 

Ans. The width of the laboratory. 

X 83. About how much was that? 

Ans. Not more than four or five feet, I should say. 

X 84. Are you willing to swear that the laboratory was not ten 
feet wide ? 

Ans. I wouldn’t swear. 
257 X 85. State whether or not the laboratory was about twenty 
feet long. 

Ans. That I wouldn’t state positively. 
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X 86. To the best of your remembrance and belief, was that lab- 
oratory about twenty-five feet long? 

Ans. I should say not. 

\ 87. You have stated that the door of the laboratory was on the 
right hand of the store, as you entered. State whether or not it was 
half way from front to back of the store. 

Ans. I should say very near half way. 

X 88. Were there any show-cases on the counter on that side of 
the store ? : | 

Ans. Yes. <A cigar show-case, and a pill, ointment, and salve 
Cuse, 

X 89. Where were the tinctures and fluid extracts kept? 

Ans. The fluid extracts were kept in the rear of the shop, in a cas 
by themselves. The tinctures were kept on shelves, principally on 
the right-hand side as you enter the door, a few being kept on the 
left. 

X 90. What else was on the right hand of the store 

Ans. Drawers for keeping drugs and chemicals—principally 
drugs 

X 91. What was on the left-hand side of the store besides the 
counters ? 

Ans. Patent medicines and herb drawers, and little cupboards 
down underneath for keeping refuse boxes, &c 

X 92. Were there some show-cases on that side of the store also ? 

Ans. Ye 3, Sir. 

\ 95. How many ? 

Ans. One long one and a short one. 

X 94. Have you stated all the prominent objects in the store? 

Ans. A deer’s head over each window in the rear, provided 
258 you mean the first floor—there was a cellar. There was a 
soda fountain. 

X 95. Where was the soda fountain situated ? 

Ans. On the right hand on entering the door 

X 96. Was itor not the principal part of your duty to attend to the 
soda fountain and the selling of soda and cigars ? 

Ans. No, sir; it was not. 

X 87. Can vou now state when you were first trusted to put up 
pre scriptions ? 

Ans. That I cannot say; it was only a short time 

X 98. You know Mr. Edwin U. Blackstone, do you 4 

Ans. | do. 

X 99. When, during the present week, did you see him first, and 
where ? 

Ans. I saw him to-day, the 15th, at lawyer Clifford’s office, he 
entering while I was there. 

X 100. At whose request did you come here 

Ans. At request of Mr. Rosenwasser. 

X 101. When did you first have an interview with him, and 
where? , 

Ans. Last night, about five minutes of seven, on the stoop of the 
house, 20 Bowdoin street, Boston, Mass. 
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X 102. What consideration did you receive for your attendance ? 
Ans. Merely my expenses. 

X 103. You came very willingly, did you? 

Ans. I did. 

X 104. You still have a cood deal of feeling against Mr. John 
Berry, have you not? 

Ans. I have not. I would ask a favor from him as soon as from 
any one. 

X 105. When was your attention first called to the subject of giv- 
ing your testimony in behalf of Mr. Rosenwasser ? 

Ans. At five minutes of seven last night. 
259 X 106. Had you received any communication from Mr. 
Blackstone previously concerning the matter ? 

Ans. No, sir. 

X 107. After you Came here to Portland where did you 20 first, 
and with whom ? 

Ans. | went immediately to Mr. Clifford’s office after lunch, 
thence here, he not being at his office; took a walk uptown; came 
back to his office again and found him. Whilst uptown I ealled 
on Dr. Carter, who was notin. Mr. Rosenwasser was with me all 
the time. 

X 108. What time did you leave Mr. Clifford’s office after you saw 
him ? 

Ans. It was, I think, about ten minutes after two when we left 
there. 

X 109. Where did you go from there ? 

Ans. Came directly here. 

X 110. And have remained here since ? 

Ans. No, sir. 

X 111. Where did you go from here? 

Ans. I took a short walk with Dr. Emery to get a cigar and to 
talk about his wife. 

X 112. Then did you return here directly ? 

Ans. After being stopped on the street by the marshal, he read- 
ing a warrant to Dr. Emery, I came directly here. 

X 113. Have you now given a full account of your whereabouts 
since you came to Portland this time? 

Ans. With one exception, which I forgot to mention—that is, | 
entered the Preble House to see if there were any traveling men 
there that I knew. 

X 114. Do you dare to deny on oath that you visited W. F. Phil- 
lips & Co.’s store, Mr. Rosenwasser’s selling agents here? 

Ans. I entered his store and left my coat 

X 115. Is or not the Phillips store a very considerable 

260 = distance down Middle street, away from the direction of the 

other places you have named as visited by you? 

Ans. That was visited after we came here; then we took the walk 
that I have mentioned. Not being very well acquainted with the city 
of Portland, I can’t say how far it is. 

X 116. (Question repeated and a direct answer requested.) 

Ans. Yes, sir; I should say it was. 
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X 117. Have you been accustomed to use ardent spirits as a bev- 
erage ? 

Ans. I will say that I have, but do not now. 

X. 118. How long since you abandoned the use of it? 

Ans. Some two months or more. 

X 119. How long did you have the habit upon you ? 

Ans. I began, I think, the second vear I was with Mr. Berrv— 
the first liquor | ever drank, and I followed it very lightly until two 
months ago 

X 120. Didn’t Mr. Berry find fault with you on account of your 
habit ? 

Ans. He never mentioned it to me or said anything in regard to 
it in my presence. 

X 121. Do you undertake to swear that You Pere mber with dis- 
tinctness all the various apparatus Mr. Berry had in his store for the 
purpose of making extracts or tinctures four years ago when you 
cannot remember without prompting the places you have visited 
within two hours of the beginning of this examination ? 

Ans. I can. 

X 122. Do you now say that Mr. Berry did not have, to vour 
knowledge, any tin percolating.-vessels similar to Exhibit 10, now 
shown you 4 

Ans. I ean 

X 123. Do vou testify that he did have a tin percolating vessel 
containing a diaphragm and with a beak to which was attached a 
stop-cock t 

Ans. I do, but it was far different from that. 
261 X 124. Where was the hook to which you have referred as 
in the wall from which the tin percolator was sus- 


Ans. On the left-hand side of the laboratory door or entrance. 

X 125. Do you mean OU the door, or at the left of the door if) the 
laboratory ? 

Ans. Not on the door, but al the left on enter ng said labo- 
ratory. 

X 126. How far from the doorway or entrance to the labora- 
tory ‘4 

Ans. | should say about half Way bae 

X 127. Was it about ten feet distant? 

Ans. | cannot state positively. 

X 128. Give your Impression, 

Ans. As I have said before, | am no judge of distance. The 
thing may have been changed since | was there. 

X 129. Was it about half way from the door to the back end of 
the laboratory f 

Ans. Yes, sir. 

X 130. And was this hook attached to a projecting cornice of 
wood-work ? 

Ans. lt Wiis attached Lo the back of the wood work—l should Say 
a little more than my height from the floor—while I was there. I 
used to hang my coat and hat upon the same hook. 
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X 131. Were there any other hooks upon the walls or ceiling of 
the laboratory ” 

Ans. Yes, sir. 

X 132. Was there a portion of the floor in the laboratory whic h 
was removable, thus making a hatchway opening into the cellar ‘ 

Aus. Not whilst I was there. 

X 133. Will you swear that there was not a removable hatch 
about half way from the entrance to the laboratory to the back end 

thereof ? 
262 Ans. It wasn’t half way. Come to think now, there was a 
hatchway just across the entrance of the laboratory door, 
where we used to lower the goods, and also take out the soda fount- 
ains after being charged. 

X 134. Was vot that hatchway within the laboratory ? 

Ans. I stated that it was across the entrance—inside. 

X 135. Do you remember whether or not, upon the wall or cor- 
nice opposite to the entrance to the laboratory, there was a hook ? 

Ans. I think not. 

X 136. Are you ready to swear positively that there was not? 

Ans. Yes, sir; ew [ was there there was not, opposite the en- 
trance. 

X 137. Was there any projecting nail or wire in the cornice op- 
posite the entrance to the laboratory upon which anything might 
be suspended ? 

Ans. There was a bracket there which held upa shelf, and on 
the left a little hook from which hung a little card with a glass over 
it, telling the different herbs in the drawers. ‘That was on the cor- 
nice at the entrance, left hand. 

X 138. Was the card suspended close to the cornice ? 

Ans. It hung against the cornice. 

X 139. How high from the floor to the ceiling in that labora- 
tory ? 

Ans. I couldn’t say that. 

X 140. Was it or not about twelve feet ? 

Ans. I wouldn’t say positively. It might be more or less. 

X 141. How wide was the cornice ? 

Ans. It ay have been a foot and a half. 

X 142. While you were there in Mr. Berry’s employ were you 
absent from the store some portion of the time; aud, if so, how 
much ? 

Ans. I was; I had a vacation of two weeks, and I was away a 

number of times two or three days. 
263 X 143. Was Mr. Berry in the store at those times ? 
Ans. Yes, sir. 

X 144, When did Mr. Blackstone come to work at the store first? 

Ans. I wouldn’t say positively, but it was just after he graduated 
from the high school there. 

X 145. How long before you left? 

Ans. I think somewhere in the neighborhood of a year. 

X 146. Was he there when you left ? 

Ans. Yes, sir. 
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X 147. Can you swear that he was there six months while you 
were there? 

Ans. I could not. 

(Counsel for respondent here states that it is now after 6 p. m., that 
the day is done, and he declines to proceed further in this examina- 
tion to-night.) 

(Adjourned to May 16, 1884, 10 a. m.) 


May 16, 1854. 
(Counsel for complainants objects to the whole course of cross- 
examination as immaterial and intended for delay. This objection 
applies to X Ints. 31 to 147, inclusive.) 


X 147}. You have stated that your habits of intoxication or your 
indulgence in the use of ardent spirits while with Mr. Berry were 
very hight. Is it not the fact that on one occasion during the last 
year you were with Mr. Berry you became completely intoxicated 
and stupified so that Mr. Berry and Dr. C. J. Emery were obliged to 
render you medical aid? 

(Objected to; immaterial.) 


Ans. With tincture of opium, I did, sir; not with intoxicating 
liquor at all. 
264 X 148. Is it the fact that vou have indulged in the use of 


_— 
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oOplat 3. 
(Same objection.) 


Ans. No, sir; I have not. 

X 149. While vou were with Mr. Berry, about the time of your 
discharge from the service, is it or not true that you converted to 
your own use money and property of Mr. Berry’s, outright? 


(Same objection.) 


Ans. No, Sit . I did not. 

X 150. Did you not on one occasion, about the time of your dis- 
charge, deliver up to Mr. Berry certain money in the presence of 
Mr. Blackstone? 


(Same objection.) 


Ans. I did, sir; but it was put under a book as a trap. 

X 151. Where was the money when you were called upon to de- 
liver it up? 

Ans. I think I placed the dollar bill in the safe. 

X 152. Was it in the safe when you were spoken to by Mr. Berry 
about it, or in your pocket ? 


(Same objection.) 

Ans. The dollar bill that he placed under the book was in the 
sate. 

X 153. Was there any other money ? 


(Same objection.) 
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Ans. The account in the book fell a dollar short. He generally 
kept $10 in the book for change. 

X 154. What did Mr. Berry say to you when he called you to ac- 
count, and who was present ? 

(Same objection.) 

Ans. Mr. Berry said the book was $1 short. I think Mr. Black- 
stone was there. 

X 155. Was that all he said to you ? 

(Same objection.) 

Ans. I think it was atthe time. Yes, sir. 
269 X 156. What, if anything, did he say to you later concern- 
ing the disappearance of his money ” 

(Same objection.) 

Ans. We had some talk in regard to it, and I made the amount 
good in the presence of Mr. Blackstone. 

X 157. What was the talk, when, and where? 

(Same objection.) 

Ans. I have forgotten the conversation ; 1t was in the back of the 
shop; the time I can’t state positively. 

X 158. He then accused you of having taken his money, and re- 
quired you to make it good, did he? 

(Same objection.) 

Ans. He did not accuse me directly. I made it good of my 
own free will, and made a remark to Mr. Blackstone, too, in regard 
to it. 

X 159. What was the substance of Mr. Berry’s remark that led 
you to make your confession ? 

(Same objection.) 

Ans. I made no confession whatever. 

X 160. Will’you state what was said between you then ? 

(Same objection.) 

Ans. I wouldn’t state positively, because I could not; it was so 
long ago. 

X 161. Did not this unhappy occurrence make a strong impression 
upon your mind? 

(Same objection.) 

Ans. No, sir: it did not. 

X 162. Didn’t Mr. Berry discharge you immediately after ? 

(Same objection.) 

Ans. No, sir; he did not. 

X 163. Did you leave at that time? 

(Same objection.) 
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Ans. I left of my own free will. 
X 164. While you were with Mr. Berry did he send vou on 
one occasion to the beach on business for him, and where- 
266 upon you became intoxicated and did not appear until the 
next day? 
(Same objection.) 
Ans. He did so send me, and I did the business, got intoxicated, 
and returned that night. I did not go to the store, as it was my 


night off. 

X 165. Did you, upon another oecasion, come into his store upon 
an evening very much intoxicated, so that Mr. Berry sent for Dr. 
C. J. Emery to come over and take you away from the store? 


(Same objection.) 

Ans. Never, to my knowledge. 

X 166. In whose employ were you, in Concord, N. H., since you 
left Mr. Berry ? 

(Same objection.) 

Ans. H. D. Foster’s. 

X 167. When did you enter his service and when did you 
leave? 

(Same objection.) 

Ans. I entered his service, | think, in October, 1582, and I left 


there in the following April, 1883, I think. 

X 168. Did you not have some trouble with Mr. Foster in regard 
to money matters before you left? 

(Same objection.) 

Ans. I did. 

X 169. Did you have the same kind of an episode with Mr. Foster 
as you did with Mr. Berry ‘ 


; 


(Same objection.) 


Ans. No, sir; far different. 
X 170. Did Mr. Foster accuse you of taking his money? 


(Same objection.) 


Ans. Never. 
X 171. He discharged you, did he not? 
(Same objection.) 
Ans. No, sir. 
A172 Was the money which Mr. Berry demanded of youa 
marked bill, and did you take it out of your porte-monnaie 


and pass it to him ? 
Ans. He claimed at the time that it was a marked bill, and he 


paid me off that night. I took the bill from the amount he paid 


ne. 


267 
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Redirect by Mr. Ciirrorp: 


R. D. 173. Did Mr. Berry know where you were and where you 
had been studying medicine last ? 

Ans. I think he did, through Dr. Emery. 

R. D. 174. Did he or not, when you left his employ, give you a 
recommendation for character and competency ? 

Ans. He did, sir. 

R. D. 175 (de bene esse). Some questions have been put to you 
in the attempt to cast the slander upon you of taking money from 
Berry, your employer. Is there any foundation for it ? 


(Objected to ; not calling for facts, but matter of opinion.) 


Ans. No, sir; there is not. 


WM. E. EMERY. 
Attest : A. ri. DA VIS, Examiner. 


PORTLAND, May 16, 1884. 


Present: Wm. Henry Clifford, counsel for complainants; Wilbur 
F. Lunt, counsel for respondent. 


Deposition of Edwin (/. Blackstone. 


Direct examination by Mr. CLirrorp: 


Int. 1. What is your name, age, residence, and occupation? 
268 Ans. Edwin U. Blackstone; 21 years old ; Biddeford, Me. ; 


not employed at present. 

2. Were you ever in the employ of John Berry in his apothecary 
store 1n Biddeford, Me. ? 

Ans. I was. 

3d. When did your employment begin and how long were you 
there? 

Ans. I was engaged in June, 1881,and remained there until April, 
1884. 

4, What were your duties when you first went there ? 

Ans. I was junior clerk. 

5. Who was employed as head clerk while you were junior ? 

Ans. William Emery. 

6. The person who was on the stand here before you ? 

Ans. Yes, sir. 

7. How long were you two in Berry’s store together ? 

Ans. From the Ist of July, 1881, till the last of December, the 
same year. 

8. What were your duties after Emery left ? 

Ans. I was clerk—the only one there for a few months—employed 
in manufacturing tinctures and medicinal preparations and keep- 
ing the store in order. 

9. What is the name of the street on which the store is situated ? 

Ans. Main street. 


oe 


NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. iv 


10. Were you familiar with the bottles, glasses, and vessels which 
were used in that store while you were there ? 

Ans. I was. 

11. Did you or not have charge of them, to cleanse and keep 
them in order? : 

Ans. I did. 

12. Prior to the year 1882 was there an apparatus like Exhibit 
10, the one now shown you, or was this identical apparatus used for 
percolation or for any purpose in that store ? 

Ans. It was not in use. 
269 15. Was it in the store at all before 1882? 
Ans. | don’t remember it. 

14. Do you remember the room at the right hand as you enter 
the store? | 

Ans. I do. 

15. Was there any such a machine or apparatus in that room dur- 
ing the year 1881? 

Ans. No, sir; not of that structure. 

16. How frequently were you in the room every day ? 

Ans. I was in and out every few minutes. 

17. Were there glass percolators In this side room? 

Ans. Yes, sir. 

18. Was percolating carried on in those ? 

Ans. Yes, sir. 

1. Do you remember a large tin digester or percolator, used for 
making bay rum, in the side room? 

Ans. I do. 

20. About how large was that? 

Ans. I should estimate from two and one-half to three feet in 
height and about eight inches in diameter. 

21. Describe briefly how it was made, more especially the bottom, 
and give the general shape. 

Ans. At the bottom it was conically shaped, having in the lower 
extremity a faucet. 

22. When anything was made in this vessel through what was it 
drawn off? 

Ans. Through a faucet into a funnel containing a filter and filter 
rack. 

23. Was it open at the upper end? 

Ans. It was. 

24. Now, please state briefly how articles were put into it and how 
it was used. 

Ans. It was used principally for making bay rum, Jamaica gin- 
ger, and, I think, fluid extract of sarsaparilla one or twice. There 

was a diapliragm over the conical structure on which was 
270 ~=packed the Jamaica ginger and herbs for percolating, the 

menstruum being poured on the top of the drug, pouring 
down through and thus forming the tincture or fluid extract. 

25. There was no reservoir employed with it like this Exhibit 10, 
was there ? 


Ans. No, sir. 
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26. Was or not this the only tin percolator in use in that room up 
to the beginning of the year 1882? 

Ans. Yes, sir; while I was in the store. 

27. How many glass percolators were there ? 

Ans. There were two or three. 

28. Were you absent from the store any between July and the 
latter part of December, 1881 ? 

Ans. I don’t remember of being absent. 

29. During this time, in 1881, did you ever hear Berry speak of 
or describe a percolator like Exhibit 10 as one of his own invention ? 

Ans. No, sir. 

30. Berry, the defendant, has testified that in this percolator he 
had two perforated diaphragms with a screw rod, such as I now 
show you. Was there anything of that kind in the store or side 
room in 1881 while you were there? 

Ans. No, sir. 

31. Did you ever see Exhibit 9 before vesterdav ; if so, where ? 

Ans. Yes, sir; I have seen it in Mr. Berry’s shop or one similar 
to it; it may be the same one. 

o2. Did you ever see it used ? 

Ans. No, sir. 

33. Where was it kept ? 

Ans. It was up on the shelf, and then it was underneath the sink 
for a spell. 

34. Were you in Berry’s employment while he was in here giving 
his evidence in this case ? 

Ans. I was. 
271 39. Did you ever see this device, Exhibit 10, before yester- 
day, or one like it, in the shop of John Berry? 

Ans. Yes, sir. 

06. Who brought it into the shop? 

Ans. Mr. Berry. 

o7. When was that? 

Ans. That was some time, I think, in the spring of 1882—after 
Mr. Emery had left. 

38. Was this little nibble on the top of the percolator when it was 
first brought in? 

Ans. It was put on, I think, as an experiment afterwards. 

39. How soon afterwards, as near as you can state? 

Ans. It might have been one month, or it might have been six, 
or it might have been a week afterwards; I could not tell. 

40. Was there a bail with these ears on this reservoir when it was 
first brought in? 

Ans. I don’t remember. 

41. Was this screw-cap on the flat top of the reservoir when it was 
first brought in? 

Ans. I don’t know whether it was on then or put on afterwards. 

12. Were or not the bail and the screw cap either on at the time 


you first saw the reservoir or afterwards put on? 


Ans. I could not state. 
43. Was this handle on the reservoir when you first saw it? 
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Ans. Yes, sir. 

44. Was this device, Exhibit 10, hung up in the shop that spring 
and operated 4 

Ans. Yes, sir. 

45. Whereabouts ? : 

Ans. In the laboratory. | 

46. State particularly what part of the room 

Ans. The reservoir was suspended from the ceiling at about the 
center of the laboratory. | 

47. Where was the percolator placed 4 
242 Ans. Directly underneath, on a bench. 

iS. Was the percolator provided with this conical bottom 
when it was first brought into the shop? 

Ans. Yes, sir. 

49. How many perforated diaphragms were there accompanying 
the percolator when you first saw it? 

Ans. One set, consisting of two diaphragms. 

0. Do the two diaphragms and rod, which [ now show you, look 
like the ones? 

Ans. They look very similar. 

51. Is it not your opinion that those are the ones? 

Ans. They look near enough to them to be the same ones, although 
I could not state that they were. 

52. Did the first rod have two threads running different ways or 
the thread running one way only? 

Ans. One way only. 

53. What was this first used for—what was made in it? 

Ans. I don’t remember. 

54. Did it work successfully ‘ 

Ans. It seemed to. 

55. Was it kept in the shop after the spring of 1882 and used 
continuously ? 

Ans. Ye Ss. sir. 

56. How many times or how frequently do you think it was in 
use ¢ 

Ans. It was used nearly every day down to the time I left. 

57. Did the percolator always remain in the same place in the 
laboratory—I mean when used? 

Ans. It was moved round in different places. 

58. Was the screw-rod with the two differently running threads 
adopted while you were there; and, if so, when, as nearly as you 
can remember ? 

Ans. It was adopted some time after the percolator was in run- 

ning order; [ can’t say exactly when. P 
973 59, Did you ever see the iron diaphragm which I now 
show you before yesterday Or to-day t 

Ans. I have seen that one or one similar; don’t remember when 
I saw it first. 

60. Did you ever see the tin diaphragm before which [now show 
you, which has a handle made of a piece of tin with holes in it finer 
than the holes in the diaphragm ? 
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Ans. Yes, sir: but I don’t remember at what time I did see it 
first. 

61. Was it ever used, to vour knowledge, in the shop with the 
percolator, Exhibit 10? 

Ans. I could not certify that it was or was not 

62. Was the tin diaphragm which isin the percolator, and which 
you observe has Pot no hole for the screw rod, ever used in this per- 
colator while vou were there‘ 

Ans. I do not remember 

63. According to your recollection, were there any diaphragms 


; 


} 


used except In connection with a screw rod of some kind, in the 
spring of 1882, and afterwards’ 


} 


i 
Ans. I did not see them used 


(Intermission, 1 to 2.45 p. m 


Cross-examination by WiLspur F. Lwunv, counsel for re- 


) : 
spondent 


X 64. When did you leave Mr. Berry’s employ ? 

Ans. On the first of April, 1884. 

X 65. Did you have any unpleasantness which caused you to 
leave‘ 


; 


Ans. | left on account of disagreement petween us 
274 X 66. What was the nature of the disagreement ? 


Ans. The principal thing was on account of wages that I 
thought I ought to have. 
X 67. Did Mr. Berry visit your boerding place prior to your 


leaving ? 


(Objected to as immaterial.) 


Ans. No, he did not, that I know of 
X 68. Did Mr. Berry accuse you of abstracting merchandise 
from the store ? 


(Same objection.) 


Ans. He did. 


X 69. Did you confess that you had done so? 
(Same objection.) 


Ans. I confessed nothing. 
\. 70. Among other things, did you take from the store and se- 
crete at your home a quantity of cigars ? 


(Objected to as before. Counsel instructs the witness that he need 
not answer unless he wishes to.) 


Ans. I decline to answer. 

X 71. Why do you decline to answer the question ? 

Aus. Because I think it has nothing to do with the subject, and 
by the instruction of Mr. Clifford. 


go 
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X 72. Is that all the reason you can give for not answering that 
question ° 

Ans. It is all. 

\ 73. Do you refuse to answer on the ground that the answer 
would eriminate you if | 

Ans. | do not. 

\ 74. State whether or not you confessed to Mr. Berry that a 
quantity of cigars which you had taken from the store without his 
permission or knowledge was at your father’s house, and after- 
wards your father returned them to Mr. Berry—or you returned 
them in the presence of your father. 


(Objected to; immaterial and Improper.) 


— 


270 Ans. They were at my father’s house and I gave them to 
Mr. Berry in my father’s presence. 


\ 7o. When was that? 


Ans. About the first of April 
X 76. Upon that Mr. Berry discharged you, did he not? 


\ns. He did not 


P — ’ , , ; ~ 7 , 
X 77. Didn’t Mr. Berry take the keys from you then? 
(Same objection. 


Ans. I delivered them up to him the Saturday before that. 
\ 40. Did he request vou to do so? 


(same ovyection.) 


A . 
X 79. What day of the week was it that you returned the cigars? 


Ans. ‘Tuesday morning. 
X 80. When did you have the talk with Mr berry that led to the 
delivery of the cigars? 


.. . 
(Same opjyection.) 


Ans. The same morning. 
X 81. Where? 


(Sami obj etion.) 


Ans. In the Biddeford Llouse. 
X 82. He then charged you with pilfering, did he not? 


(Same objection.) 

Ans. He did. | 

X 83. You admitted that you had taken some things, did you 
not? 
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(Same objection.) 


Ans. I did not. 
X 84. What did-Mr. Berry say to you that Saturday morning at 
the Biddeford House prior to the Tuesday when you left ? 


276 (Same objection.) 


Ans. He did not say anything to me Saturday morning before I 
left. 

X 85. What did he — the Tuesday morning following at the 
Biddeford House ? 


(Same objection.) 


Ans. I cannot enumerate what he said that morning, as I was 
going to take the morning train for Boston and was in a hurry and 
didn’t pay much attention to it. 

X 86. Didn’t you, on the Saturday when you gave up your keys, 
upon the assertion of Mr. Berry that you had taken cigars from the 
store, deny it, and afterwards, on Tuesday following, admit that you 
had and offer to ride to the depot in Mr. Berry’s team with him and 
get the cigars? 


‘ 
] 
} 
i 


(Same objection.) 


Ans. I denied it at some time, for the reason that I thought that 
he had always trusted me and had given me that privilege, but that 
if he thought or had any suspicion that I was guilty of taking 
cigars or the box full without paying for them I thought it was an 
improper question, as he had never had any cause to mistrust me. 
I denied that I took them. I had always previously taken what I 
wanted and paid for them as I pleased. He never had asked me if | 
had paid or had not paid for anything I had taken, and, as I wasunder 
his employ on that day, | considered that I had the same privilege 
I had always had without telling him of every trade I might have 
made. 

X 87. Did you charge yourself with any cigars on the books? 

(Same objection.) 


Ans. I charged myself on a book that I always carried in my 
own pocket with the balance of the cigars. 

X 88. Did you carry away from the store without Mr. Berry’s 
knowledge or consent some other merchandise ? 

(Same objection.) 
217 Ans. I did not. 

X 89. You didn’t charge the goods you took for your own 

use or carried away upon Berry’s books, then ? 

(Same objection.) 

Ans. I did not, as a general thing. 

X 90. Did you exhibit your book upon which you made these 
charges to Mr. Berry, and did he have knowledge of its contents ? 


~~~ 
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(Same objection.) 


Ans. I did not, although he told me to settle my own account, 
which I did. 

X 91. In any of your settlements with Mr. Berry was your private 
book mentioned ? 


(Same objection.) 


Ans. It was not. 
X 92. When Mr. Berry discovered what you had been duing you 
discovered that your pay was not sufficient, did you? 


(Same objection.) 


Ans. I did not. I had spoken to him about raising my pay a 
year before vr more. 

X 93. It was at the time he discovered your operations that your 
engagement with him was closed, was it not? 

(Same objection.) 

Ans. No, sir. 

X 94. How long after he discovered your operations was it before 
your engagement with him was closed ? 


(Same objection.) 


Ans. I could not tell. He had made considerable cheap talk be- 
hind my back about my conduct outside of the shop for some months 
previous to the time I left, which talk had always come to my face, 
and that was his evidence against me at our first talk. 

X 95. Was it not the fact that you were out nights and that your 
father came to Mr. Berry to inquire about your habits and where- 
abouts ? 

278 (Same objection.) 

Ans. I did not always go directly home after I left the shop even- 

ings, and my father never mentioned to me that he had ever made 


any talk with Mr. Berry concerning my whereabouts. 
X 96. As a matter of fact you and Mr. Berry had considerable 


trouble, did you not, while you were with him? 


(Same objection.) 


Ans. No, sir; but very little trouble. 

X 97. Didn’t you have considerable many words with him, and 
did he not often reprimand you as to your conduct? 

Ans. He has given me advice—good advice, as he termed it—very 
frequently concerning my conduct. 

X 98. Did you take that kindly? 


(Same objection.) 


Ans. I did not heed it—pay much attention to it—as my time out- 
side of business hours was my own. 
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X 99. What time did you leave the store at night ? 
(Same objection.) 


Ans. About ten o’clock—my nights on. 

X 100. Was it not on Saturday, prior to the Tuesday which you 
have mentioned, about the Ist of April, 1884, that Mr. Berry took 
away from you the keys? 


(Same objection.) 
ah 


Ans. It was. 

X 101. Did he settle with you that day? 

(Same objection.) 

Ans. He did not. 

X 102. Did he settle with you on either of the following days up 
to and including Tuesday ? | 


(Same objection.) 


Ans. He did not. 
X 103. Have you since had any settlement with him? | 


(Same object ion:) 


Ans. I have. 
X 104. How recently ? 


279 (Same objection.) 


Ans. Some three weeks ago, I should say. 

X 105. When did you first meet Mr. Nathan Rosenwasser, the 
complainant, and where? 

Ans. Last Wednesday, in Biddeford, Me. 

X 106. Where in Biddeford ? 

Ans. He called at ny house to see me. 

X 107. Did he then have a conversation with you concerning Mr. 
Berry’s percolator ? 

Ans. He did. 

X 108. Did you, in that conversation, tell him of Mr. William 
EK. Emery, and where he could be found ? 

Ans. He asked me where he could be found, and I told him he 
lived in Kittery. 

X 109. Was that the last time you saw him previous to your 
coming here? \ 

Ans. It was. | 

X 110. Did he then agree to pay you a sum of money more than 
the fees provided by law if you would testify for him in this case ? 

Ans. No, sir; the money question was not mentioned at all. 

X 111. Didn’t you tell Mr. John Berry, at the Eastern R. R. 
depot in Biddeford, yesterday forenoon that Mr. Rosenwasser prom- 
ised to pay you $5 if you would testify in his behalf, or words to 
that effect ? 

Ans. No, sir; I did not. 
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X 112. Didn’t you say to Mr. Berry, at the time and place last 
mentioned, that Mr. Rosenwasser wanted you to testify that Mr. 
Berry used his percolator (here shown as Exhibit 10) at his (Berry’s) 
house, and that you rephed that you could not, because it was at the 
store when you went there? 

Ans. I did not. 

X 115. Previous to your being sworn here have you had ques- 
tions put to you in the presence of Mr. Emery concerning the mat- 

ter as to which you were to testify ? 
Z5U Ans. I did. 
X 114. And were questions put to him on the same occa- 
sion ¢ 

Ans. They were. 

X 115. And you talked over with him and others the answers 
which you were to give to the questions, did you not? 

Ans. I made no talk with Emery, and, being asked by Mr. Clifford 
what I knew about the percolator, I told him exactly as I knew. 

X 116. Did you not talk over the matte: yest rday forenoon, on 
the train, with Rosenwasser and Emery ? 

Ans. I did not. 

X 117. Did you talk with Mr. Rosenwasser yesterday concerning 
your answers in this case? 

Ans. I do not remember that he asked me a question concerning 
this case. I did not talk with Mr. Rosenwasser concerning this case. 

XN. 118. Look at the percolating vessel, Exhibit 10, and notice the 
marks opposite each other on the inside of it. Do you have any 
knowledge or information as to how those marks came there? 

Ans. I think that the diaphragm did not hook in securely only 
one way, and I| think that is what they were marked for. 

X 119. Will you please explain how those marks on there had 
anything to do with holding in the diaphragm ? 


(Marks shown to witness.) 


Ans. Making a mistake in the marks, and looking at the marks 
[ am now directed to look at, 1 do not know how they came there. 

X 120. Were those marks which | show you, having the appear- 
ahce of solder hear the mouth of the percolating vessel, Exhibit 10, 
there when you first saw it? 

Ans. I do not remember whether they were or not. 

X 121. Will you swear that they were or not ? 

Ans. I will not. 
281 X 122. Do you know whether or not the percolating de- 
vice, Exhibit 10, had been used before you saw it? 

Ans. I do not. 

X 123. When you say Mr. Berry brought it into the store, where 
did he bring it from ? 

Ans. I do. not know. 

X 124. Do you know that Mr. Berry did not have in his posses- 
sion Exhibit 10 long prior to the time when you were engaged in 
his service ? 

Ans. I do not. 
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X 125. Don’t you know that those two diaphragms which you 


have in your hand, and which counsel exhibited to you on your 


direct examination, were in Mr. Berry’s store when you went there? 


Ans. | do not. 

X 126. Will you swear they were not there at that time’? 

Ans. I will not. 

- 127. Was this diaphragm with il handl On the back of it in 
the store when you went there? 

Ans. | do not remember of seelng it 

Xx 128. Dida’t Mr. Berry explain LO you that years before he used 
this percolator with the diaphragms supported by sticks or cross- 
bars (referring to Exhibit 10)? 

(Objected to; incompetent.) 


Ans. l do not remember that he ever showed me Lhat percolator 
used in that condition. Ido not think he did 

X 129. Will you swear that Mr. Berry did not tell you while you 
saw the percolator (Exhibit 10) in his store that he formerly used it 
with the diaphragms supported by sticks resting against bosses or 


. 
; 


little studs on each of the inner sides of the cylinder ‘ 


; 


(Same objection.) 


Ans. He told methat he had used percolators, whether tin or 
glass I cannot state, with two diaphragms supported in the manner 
that counsel speaks of—with wedges. 
282 X 130. Was it or not so stated to you by Mr. Berry when 
or about the time you first came into his store ? 


(Same obje cl ion.) 


Ans. I do not remember when it was stated to me. 

X 131. Was it not stated in a conversation concerning this perco- 
lator, Exhibit 10? 

(Same objection.) 


Ans. I don’t remember that it was 

X 132. The percolator which you have said Mr. Berry brought 
into the store you used, did you not? 7 

Ans. I do not remem be r that have used that same percolator, 
but think I have. 

X 135. What became of that percolator ? 

Ans. [ do not know. 

XxX 134. When did you last see 1t? 

Ans. I cannot remember. 

X 135. Then this percolator (Exhibit 10) is not the percolator 
which you stated in your direct examination that Mr. Berry brought 
into the store for the first time in your knowledge in 1882, is it ? 

Ans. I do not know, but it looks very similar to the same one. 

X 136. When did you last see the one which he brought in ? 

Ans. I do not remem ber. | 

X 137. Did you box up to send to Portland this percolator (Ex- 
hibit 10) ? 


eg i rect 
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Ans. I do not remember that I did. 

X 138. Did you box up any percolator of this size to send to Port- 
land while in Mr. Berry’s employ ? 

Ans. I do not remember of ever boxing up any percolators. 

X 139. Did you use this percolator (Exhibit 10) yourself, as you 
have stated; in your direct examination, continuously from 1882 up 
to the time when you left Mr. Berry ? 


(Objected to; witness has not so stated.) 


283 Ans. I don’t know that I used this one in particular, but 
have used one very nearly like it. | 
X 140. In answer to direct int. 56, as follows: “ How many times 


or how frequently do you think it was in use?” you replied: “ It was 
used nearly every day down to the time I left.” Was it this perco- 
lator (Icxhibit 10) that you referred to as being so used ? 

Ans. I think it was, but am not certain 

X 141. Do you not recall the fact, upon reflection, that you have 
made a great mistake In referring to the percolating devices, and 
that this Exhibit 10 was not in use at all for months before you left 
Mr. Berry, and was not in the store? 

Ans. I do not think I said-it was-used up to the time I left. It 
was used, in the first place, to experiment with, and, as I think, the 
first percolator used before me. It was soon changed for a new one. 


(Counsel hands witness the record of a portion of his testimony 
before the examiner,and calls his attention to int. 56 and bis answer 
thereto.) 

X 142. Now, sir, have you not sworn incorrectly in your answer to 
that interrogatory ? 

Ans. I do not think | did: [ do not think said up to the time | 
left. 

X 143. Then your answer to that question is untrue as it is re- 
corded, is it’ 

Ans. It is as it Is recorded. 

X 144. Do you retract your answers to any other questions in your 
direct examination ? 

Ans. | do not. 

X 145. Is it or not true that you have not seen Exhibit 10 until 
yesterday, either in Mr. Berry's store or elsewhere, for six months at 
least ? 

Ans. I think it is; I do not remember having seen it. 

X 146. When did you first miss it from the store’? 

Ans. I don’t remember how long aco. 
284 X 147. Do you know William Moran? 
Ans. I do. 

X 148. Was he a clerk with you in Mr. Berry’s store? 

Ans. He was. 

X 149. Do you not recall the fact that one morning in November, 
1883, you and Mr. Moran packed up this percolating device—Ex- 
hibit 10 and Exhibit 9—and the diaphragms here shown to be 
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shipped to Portland for use in this case, and that you did the same 
in Mr. Berry’s store? 


(Objected to; immaterial.) 


Ans. I do not remember that I did. 
X 150. Will you swear that you didn’t 


+) 


(Same objection.) 


Ans. I will not. 

X 151. Do you remember when William Moran came into the 
store to work ? 

Ans. I do not. 

X 152. Was it or not about a year ago this time, May, LSS5. 

Ans. I do not remember. 

X 153. Did you give Mr. Moran instructions how to assist you in 
percolating ? 


(Objected to; immaterial.) 


Ans. I think I have. 

X 154. Did you, in Mr. Berry’s store, in Biddeford, about the 15th 
of June, 1883, tell William Moran, sar ge o the percolating di 
vice, Exhibit 10, that it was in the store when you came there? 

Aus. No, sir. 

X 155. Have you stated to any other person that this percolator 
(Exhibit 10) was in the store when you went there? 


(Objected to; im proper.) 


Ans. No, sir. 
X 156. Do you remember seelng a rod like that (a single-threaded 
rod shown to witness)? 


285 (Objected to; said rod not in the case.) 


Ans. I have seen one like it. 
X 157. Was it in use when you saw it? 


(Same objection.) 


Ans. I have seen it in use. 
X 158. Who was present when it was in use ? 


(Same objection.) 


Ans. I do not remember. 

X 159. Did you state in the presence of Dr. C. J. Emery, in Mr. 
Berry’s store, in Biddeford, about the lst of November, 1883, that 
this percolating device (Exhibit 10) was used by Berry before you 
went into his employ ? 

Ans. I did not. 

X 160. Was there any percolator in Mr. Berry’s laboratory when 
you first went into his employ with which a rubber tube was used 
to conduct the menstruum into a percolating vessel ? 

Ans. No, sir. 7 


— — 


NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 18; 


X 161. Is your answer to int. 26, now shown you, true or cor- 
rectly taken ? 

(Respondent’s counsel objects to complainants’ counsel prompting 
the witness and interfering.) 

Ans. It is. 

(Counsel for complainants states he was not interfering with or 
prompting, and denies the imputation.) 


Redirect by Mr. Ciirrorp: 


R. D. 162. Several questions have been put to you imputing a 
charge that you dishonestly took from Berry cigars and certain other 
property. Is there any truth in the accusation ? 

Ans. No truth in the statement that I did it dishonestly. 

EDWIN U. BLACKSTONE. 

Attest: A. H. DAVIS, Examiner. 


256 Evidence for Re spondent in Surrebuttal. 


PorRTLAND, May 19, 1884. 


Present: Wilbur F. Lunt, counsel for respondent; Wm. Henry 
Clifford, counsel for complainants. 


Deposition of William Moran. 
Direct examination by Mr. Lunt: 


Int. 1. What is your name, age, residence, and occupation ? 
Ans. William Moran; 22 years old; Biddeford, Maine; clerk. 
2. Are you now in the employ of John Berry, apothecary, of Bid- 
deford; and, if so, how long have you been there? 

Aus. Yes, sir; for about two years ending this month. 

3. Do you know Edwin U. Blackstone; and, if so, was he in Mr. 
Berry’s employ when you went there, in his apothecary store ? 

Ans. Yes, sir. 

|. (Exhibit 10 shown witness.) Have you ever seen this device, 
Respondent’s Exhibit 10, with these diaphragms accompanying it? 

(Objected to; not surrebuttal and cumulative.) 

Ans. Yes, sir. 

5. When did you first see the device marked Exhibit LU, reservoir 
and percolating vessel, and where? 

(Same objection.) 

Ans. When I first went to work for Mr. Berry; in his store, in 
the back laboratory, hanging up. 

6. Did you at that time have any conversation with Mr. 
Edwin U. Blackstone concerning it? 


28 / 


(Same objection.) 


Ans. Yes, sir. 
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7. Did he describe to you the different ways of using it? 
(Same objection.) 


Ans. Yes, sir; he did. 

8. How long was this after you first went into the store ? 

(Same objection.) 

Ans. Probably a few days. 

9. You see these two diaphragms upon a rod double-threaded, 
one diaphragm having hooks upon it. Was the percolator used 


*} 


with those diaphragms and rod when you first saw 1t* 
(Same objection.) 
Ans. Yes, sir. 
10. When last before to-day did you see this device, Exhibit 10, 
with the rod and diaphragms, and where? 


(Same objection.) 

Ans. In John Berry’s store last fall, when Mr. Berry was testify- 
ing here. 

11. Was Edwin U. Blackstone then a clerk in Berry’s store? 

(Same objection.) 


A. Yes, sir; he was. 


8 


12. State where in the store 1t was when your attention was called 
to it last fall. 
(Same objection.) 


Ans. Placed up back upon a high shelf in the laboratory, over the 
cellar door. 

13. Had it been recently used in the store at that time, or had it 
been upon the shelf a long time? 


(Same objection.) 


Ans. It had been upon the shelf a long time | 
14. Did you do anything with it or assist any other person 
288 in doing anything with it last November in the store? If so, 
state what was done by you with the device, and who as- 
sisted, if anybody. 
(Same objection.) 


Ans. ] helped to take it down. packed if ina box, assisted by Kd- 
win Blackstone. 

15. Do you mean assisted by Edwin U. Blackstone, Mr. Berry’s 
clerk ? 

(Same objection.) 

Ans. Yes, sir. 

16. What did you and Mr. Blackstone do with it after it was 
packed ? 


(Same objection.) 


-4 


— 
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'’ Ans. The cover was put on, a tag nailed on the cover, and it was 
sent to Portland. 
17. Has it been in Mr. Berry’s store since ? 
(Same objection.) 


Ans. I have not seen it. 
LS. Have you heen there every day 


‘} 

(Same objection 

Ans. Most of the time, except in case of sickness or having to 5° 
somewhere. I don’t think I have been a week out of the store since 


then. 
19. Do you know whether Mr. Edwin U. Blackstone, who assisted 
you, was discharged by Mr. Berry about the first of April last ? 


(Same objection, and incompetent.) 


Ans. Yes, Sir. 
20. Was he? 


(Same objection.) 

Ans. Yes, sir; he was 

21. When vou first saw this device, Exhibit 10, was it bright and 
new looking ? 

(Same objection. ) 


Ans. No, sir. 


989 292. Describe, as nearly as you can, the appearance of it. 


ad 
cs 


(Same objection.) 


Ans. It was old looking and showed it had been used a long time 
before. 
(Answer ob} ected LO: witness reasoning } 


Sy : ] Loe :, —_ | - | — _ 

23. Did Mr. Blackstone tell you how the diaphragms had ever 

been supported in It’ 
(same opyection.) 


Ans. Yes. Sir. 

24. What did he tell you! 

(Same objection 

Ans. He told me the first diaphragm was placed in, then the 
drug was placed in, and the next diaphragm was placed on top of 
the drug. Sticks were placed in agvalnst the top di iphragm to hold 
them in place. That was the way it was used—the first time he 
was telling me. ‘That was before the rod was used. He didn’t say 
that he had used it that wav, to my knowledge 

25. Do you mean that he told you that when the percolator was 
first used the diaphragm was supported by slicks as braces? 

(Same objection, and attempting to lead the witness into forms of 
expression not his own.) 
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Ans. Yes, sir; he told me several times that that was the way it 
was used. 

26. How were the diaphragms supported when you first saw Ex- 
hibit 10 used ? 

(Same objection as to int. 18.) 


Ans. With a rod. 


Cross-examination by Mr. CLIFFORD: 


X 27 (de bene esse). When did your employer, Mr. Berry, tell 

you he wanted you to come in here and testify? 
Ans. Saturday — 
290) AX 28. Upon w! t points did he s; Ly he wanted you to tes- 
tify ? 

Ans. Well, none Jn particular. 
X 29. Did he ask you about the packing up of the Exhibit 10, 
you remembered it? 


deme e 
m 


(Objected to as inadmissible.) 

Ans. Yes, sir; he d 

X 30. Did he ask you if you remembered about packing it to- 
gether with Bl: ac ‘ks tone 


Ta 
iti. 


(Same objection.) 


Ans. Y es. 

X 31. Did he ask you if you remembered about its having been 
upon a shelf for some time before that 

Ans. Yes, sir: he did. 

X 32. Did he ask -you if you remembered that it was last No- 
vember or somewhere about that time? 


(Same object ion.) 


Ans. Heasked meif I could remember about what time it was sen} 
here, and I said | eould. 
ee 30. W as Nove mbe r me ntioned t 


(Same objection.) 


Ans. Yes, sir: it was 
X 34. Did he ask you if you remembered the putting on of the 


4 %*) 


tag, the direction of the box, and where it was sent ‘ 
(Same objection.) 
Ans. Yes, sir. 
X 35. How did you know that Mr. Berry was testifying here at 
that time? 
(Same objection.) 


Ans. I supposed it was about as long as last November that he 
was In here. 
X 36. Did Mr. Berry tell you tiat he was testifying in here at 


that time? 


ee ee 
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| Ans. I knew that he was at the time testifying here. 
X. 37. (Question repeated.) 


2O] (Same objection.) 


} 


Ans. I told him I thought I could remember that it was about 
that time: he didn’t simply tell me that it was at that time. 

X 38. Now state whether or not Mr. Berry told you that he was 
in Portland testifying at that time. 


[ 
‘ 
‘ 
‘ 


« a 8 : 

(Mame ovdjection.) 

Ans. He told me last November several times that he was in here 
testifying. Every night that he came out I knew that he was in 
here. 

\ 39. Now state what was said last Saturday about his being in 
here to testify last November. 

(Same obi ction.) 

Ans. He asked me if I thought I could remember how long ago 
it was. I told him I thought I could. 

\ 40. Did he ask you if you could remember that it was last 
November ? 

rsame ob) ection.) 

Ans. I told him I thought it was about that time 
i \ 41. (Question repeated.) 

(Same objection } 

Ans. Yes,sir; he did ask meif I thought it was last November. 

X 42. Did he tell you that Blackstone had testified that he could 
not remember of packing up Exhibit 10 with you and sending it to 
Portland ? 

(Same objection.) 

Ans. Yes, sir; he told me so. 

X 43. And he wanted you to testify in order to show that Biack- 
stone had not told the truth, did he not? 

(Same objection.) 

Ans. Yes, sir; because I knew that he was not telling the truth. 
| X 44. Did Berry say that Blackstone had testified to a falsehood ? 
4 (Same objection.) 
| fo] 
| 292 Ans. He told me what he -had testified, and asked me 

what I thought about it. 

X 45. Did he say it was a falsehood ? 

(Same objection.) 

Ans. Y es, sir. | 

X 46. And he wanted you to come in and prove it, did he not? 

(Same objection.) 

' 
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Ans. He asked me to come in and answer what questions were 
asked me. 

X 47. Did he or not ask you to come in to show that Black- 
stone’s testimony about the box, &c., was falseliood ? 


(Same objection.) 
Ans. He asked me if I thought I could remember at the time—if 


I knew that Blackstone was telling a falsehood. 
X 48. At what time did this conversation take place ? 


axe? —, 


Ans. Saturde. 

X 19, Brenig? 

(Same objection. 

Ans. Several times though the day; we kept busy ; didn’t hold 


any private conversation through the day. 
X 50. In the shop 
(Same objection } 
Ans. Yes, sir 


X 51. | id | you reler to the subject a half dozen tim Ss. do you 


think ? 
(Same objection j 
Ans. No ; hot so many times as that. 
a: Go, 28 Berry somewhat irritated against Blackstone? 
(S same object 10n.} 
A ns. | le was, Some. 
X Do. | hid he call him any hard names ¢ 
(Same objection.) 
Ans. No, sir. 
293 X 4. When did you learn that Black stone was discharged t 
(Same objection.) 


Ans. One Sature day night. 
X 55. Who told you? 


(Same objection.) 


Ans. Mr. Berry. 

X 56. Can you positively swear that when Blackstone told you 
about the sticks that were used to hold up the diap hragm he did 
not say that was the way Berry said he had used it? 

(Same objection.) 

Ane. Yes, sir; he did. 

X 57. Have you not yourself also heard Mr. Berry say that he 
used sticks ? 


(Same objection.) 
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Ans. Yes, sir. 
X 58. Mr. Blackstone had only known and used the diaphragm 


with the rod. had he? 
(Same objection.) 
Ans. He had known that the others were used, b 


used the rod. 
X 59. And he had learned the use of the others from Berry? 


ut he had only 


(Same objection.) 


Ans. Yes, sir. 
X 60. Did Mr. Berry inform you that this Exhibit 10 had been 
up on the shelf for a long time before it was sent to Portland? 
(Same objection.) 
Ans. I knew it had been up there; I had seen it most every day. 
X 61. How could you tell that it was the same one if you were 
not informed ? 
(Same objection.) 
Ans. I could tell it—I had seen it so many times—wherever | 
Su w it. 
294 X 62. Did Mr. Berry inform you that he had testified con- 
eerning this exhibit whe1ri he came into Portland last winter? 


mame objection.) 


Ans. Yes, sir; he did. 
X 63. Were you summoned ? 


(Same objection.) 


Ans. No, sir. 
X 64. How long was this exhibit pul up onto the LOp shelf? 


Same obi CLLON.) 


(ns. Some length of time. 
X 65. Do you remember when Mr. Berry was sued in this case? 


(Same objection.) 


Ans. Yes, sir. 
X 66. Was the exhibit put away about that time? 


(Same objection.) 


Ans. I can’t remember. 
X 67. Was the rubber tube on it when you packed it up‘ 


(Same objection.) 

Ans. No, sir: I don’t think it was. 
X 68. Who put it on ? 

(Same objection.) 

Ans. I don’t remember. 
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X 69. Was the rubber tube put on preparatory to sending it into 
Portland ? 

(Same objection.) 

Ans. I don’t remember. 

X 70. Was the tube on while it was lying up on the shelf? 

(Same objection.) 

Ans. I think not. 

X 71. Don’t you remember of Mr. Berry’s getting a piece of tube 
and fitting it onto these two parts before it came to Portland ? 
295 (Same objection.) 

Ans. No, sir. 

X 72. Can’t you remember whether it was on when you packed 
it or not? 

(Same objection.) 

Ans. I don’t remember. 

X 73. What do you think; that it was or was not? 

(Same objection.) 

Ans. I don’t remember whether it was on or off. 

X 74. What do you think ? 

(Same objection.) 

Ans. I don’t know as it was; I can’t say. 

X 75. Did you ever see that diaphragm with the handle on it 
before the time you packed up this model ? 

(Same objection.) 

Ans. Yes, sir. 

X 76. Where was it? 

(Same objection.) 

Ans. In several places. I saw it now and then in the laboratory. 

X 77. In what was the model packed inside of the box ? 

(Same objection.) 

Ans. Which model ? 

(Same objection.) 

X 78. Exhibit 10. 

Ans. In paper, I think. 

X 79. Who put in the paper, into the box ? 


(Same objection.) 


Ans. I don’t exactly remember. 
X 80. Who nailed up the box? 


(Same objection.) 
Ans. I don’t remember. 
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X 81. Who wrote the tag? 
(Same objection.) 


| Ans. I don’t remember. 
996 X 82. Who fastened it to the box ? 


(Same objection.) 

Ans. | don’t remember. 

(Same objection.) 

X 83. Who put the tin things into the box ? 
(Same objection.) 


Ans. I put some—Blackstone some. 

XA 84. Will you make oath that Blackstone put any of them into 
the box ? 

(Same objection.) 

Ans. Yes, sir. 

X 85. What parts? 

(Same objection.) 

Ans. I couldn’t tell exactly. 

X 86. Who got the box ? 

(Same objection.) 

Ans. I can’t remember; it was brought from down-stairs up. 

X 87. Didn’t you bring it up? 

(Same objection.) 

Ans. I don’t remember. 

X 88. Didn’t you bring up the box, get the papers, pack in the 
things, nail up the box, and fasten on the tag ? 


(Same objection.) 


Ans. I don’t remember of bringing the box up. ) 
X 89. Did you take the box to the depot express office ? 


(Same objection.) 

Ans. I think the expressman called for it at the store. 

X 90. Who put it onto the wagon ? 

(Same objection.) 

Ans. It was the expressman’s duty to do it; I think he did. 

X 1. In your conversations with berry, Saturday, did he ask 
vou if you remembered packing up the model, Exhibit 10, and of its 
being sent to Portland ? 

(Same obj}é ction.) 


Ans. Yes, sir; he did. 
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297 X 92. Did he ask you if you remembered that Blackstone 
assisted you? 
(Same objection.) 


Ans. Yes: he asked me. 


WILLIAM MORAN. 


che ar ate sinpnllmaaty 


Attest: A. H. DAVIS, Examiner. 
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PorRTLAND, May 19, 1884—3 p. m. 


Present: Wm. Henry Clifford, counsel for complainants; Wilbur 
F. Lunt, counsel for respondent. 
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Deposition of Caleb J. Emery. 


Direct examination by Mr. Lunt: 


; 


Int. 1. What is your name, age, residence, and occupation ‘ 

Ans. Caleb J. Emery; 39 years old; Biddeford, Maine; physi- 
cla. 

2. How long have you been in practice, and where? 

Ans. Thirteen years, in Biddeford, Maine. 

3. Do you know William E. Emery, formerly clerk for John 
Berry ? 

Ans. I do. 

4. Did you introduce him to Mr. Berry? 

Ans. I did. 

5. Were you in Mr. Berry’s store frequently, both before and after 
William I. Emery went into Mr. Berry’s employ ? 

Ans. Yes, sir. 

6. Were you there when both Emery and Seigmond were clerks 

in the store ? 

208 Ans. Yes, sir; I was. 

7. Please look at Exhibit 10, percolating device, and state 
whether or not you saw that device or apparatus in Mr. Berry’s labo- 
ratory while Charles Seigmond and William E. Emery were clerks 
in Berry’s store together. 


(Objected to; not surrebutting, and cumulative.) 


Ans. I have seen that or one very much like it while they were 
there. 

8. Did you see anything more than the exterior arrangement of 
the apparatus you speak of? 

(Same objection.) 


Ans. Nothing more than the exterior. 

9. Upon a careful examination of this Exhibit 10 have you any 
doubt in your own mind that this is the same apparatus you saw in 
Berry’s store while Seigmond and William E. Emery were together 


. 


employed there ? 
(Same objection.) 
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Ans. I have not. 

10. Do you know whether or not William E. Emery and John 
Berry had some difficulties which led to the discharge of Emery 
from his place in the store ? 

(Same objection.) 

Ans. I knew there was some difficulty, but I did not know exactly 
what it was. 

11. Do you know whether or not Edwin U. Blackstone was em- 
ployed in Mr. Berry’s store while Seigmond was there? 


(Same objection.) 


Ans. I think he was not. 

12. State how often you have been accustomed to visit Mr. Berry’s 
store from 1878 to the present time. 

(Same objection.) 

Ans. From two to four times a day and sometimes oftener. My 
office is close by, and my practice has been to trade there exclu- 
sively. 


299 Cross-examination by Mr. CLIFFORD: 


X 13 (de bene esse). Can you positively swear that you saw this 
arrangement of tins which are now before you, called Exhibit 10, at 
the time referred to in int. 7? 

Ans. I saw that one or one siniilar. I could not positively say it 
was that particular one. 

X 14. You do not testify, then, that it was this particular one? 

Ans. No, sir. 

X 15. As to the one which you saw, do you know anything ex- 
cept that there were two vessels presenting on the outside the ap- 
pearance of tin cylinders that you can positively testify to? 

Ans. That they were connected with a rubber tube; that was all. 

X 16. Can you testify that either of them had the little nipple to 
which I now call your attention ? 

Ans. No, sir. 

X 17. Can you testify that either of them had the handle to which 
I now call your attention ? 

Ans. I cannot; I did not examine them closely. 

X 18. Can you testify that either of them had the removable fun- 
nel to which I now call your attention ? 

Ans. I cannot. 

X 19. Can you testify that both of the vessels that you say had 
the faucets which are seen on these? 

Ans. I did not examine them, and consequently cannot say thev 
had. 

X 20. Could vou testify that they were vessels made one with a 
much deeper pitch to the funnel-shaped end than the other one from 
actual memory ? 

Ans. I could not. I only saw them at a distance, with the liquid 
dripping through them. 
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300 X 21. Can you positively testify that they were vessels of 
the same diameter at each end? 

Ans. I could not, as I did not measure them. 

X 22. Can you testify positively in what positions they were 
placed ? 

Ans. One of them was suspended from the ceiling and the other 
was resting ona shelf. I think there was a hole in the shelf. The 
liquid was dripping through into a vessel below. 

X 23. From your memory of the two vessels which you saw at that 
time and from no other source can you positively state, since vou do 
not remember the handle, the faucets, nor the nipple, which was 
uppermost and which was below ? 

Ans... I cannot. 

X 24. Do you vr not remember a screw cap like the one now 
shown you? 

Ans. No, sir; I cannot. 

X 25. Can you swear positively that the vessel which you suppose 
corresponded to the one I now hold in my hand, which is the one 
having the nipple thereon, was with the nipple downward er with 
the nipple uppermost, since you do not remember either the nipple 
or the faucet ? 

Ans. As I do not remember the nipple, I couldn’t state whether 
it was uppermost or not. 

X 26. Now, Doctor, does your memory of this thing which you 
saw amount to anything more than this, that at a certain time in 
Berry’s shop you saw two tin vessels connected by a rubber tube 
similar to these two; I mean a recollection to which you can make 
oath ? 

Ans. Nothing more. 

X 27. Can you positively testify that you saw this affair while 
William E. Emery was actually a clerk in the store? 

Ans. Yes, sir. 

X 28. Can you give the year when you saw it there‘ 

Ans. It was during Siegmond and Emery’s clerkship— 
301 before Siegmond left. I should think it was five or six years 
ago, as near as I could judge. 

X 29. You would fix the date, as nearly as you can judge, at 
about five or six years ago, would you not? 

Ans. Well, it was during Siegmond’s clerkship. I should think 
it was about 1878. 

X 30. Can you positively testify, Doctor, as to the size of the ves- 
sels you remember of seeing in Berry’s shop in 1878, compared—I 
will say first—with the one with the nipple on ? 

Ans. I cannot say positively as to the size, but I should think 
they were about the size of those. 

X 31. Can you state positively that one of them was not about 
the size of Exhibit 9, now shown you ? 

Ans. I don’t think it was. I think the vessel was larger. 

X 32. Do you state positively that it was larger? | 

Ans. Yes. 


} 
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X 33. Now, do you state clea’!v ‘hat both of these vessels were of 
the same size that you saw ? 

Ans. I should think they were, very nearly. Of course I have 
nothing but memory to go b 

X 34. But you do not state positively as to that, do you? 

Ans. No; I would nat state positively that they were, for I saw 
them some ten feet off, but I have no doubt that they were of the 
same size. 

X 35. Can you state positively from your memory that the ves- 
sels were not placed as I now hold them (i. ¢., the one having the 
handle lowest)? Ido not ask about your present knowledge, but 
your recollection. 

Ans. I think the one with the bail was the uppermost. 

X 36. Do you testify to that positively ? 

Ans. Yes, sir. 

X 37. Have you seen this device since that time in the same room, 
or do you not remember? 

Ans. I have seen it at times. I never examined into it very 
closely. 


302 Redirect by Mr. LUNT: 


R. D. 38. State whether or rol, while Siegmond and emery were 
clerks in the store, you often alluded: to it in their presence; and, if 
so, how’? 

(Objected to; not surrebutting ; cumulative.) 


Ans. I have, on one or two different occasions, alluded to it asa 
hospital syringe. pire 
C. J. EMERY. 
Attest: A. H. DAVIS, Kraminer. 


PORTLAND, May 21, 1884—10 a. m. 


Present: Wm. Henry Clifford, counsel for complainants; Wilbur 
I, Lunt, counsel for respondent. 


Deposition of John Be vy 


Direct examination by Mr. Lunt: 

Int. 1. Are you the complainant, John Berry, in this cause ? 

Ans. I am. 

2. Was William E. Emery in your employ? If so, state when 
and where. 

Ans. He was, at my drug store, in Biddeford, from the spring of 
1880 until December, 1881. 

(Objected to; not surrebutting ; 1mmaterial.) 
3. State whether or not you had any trouble with him; and, if so, 
whether he voluntarily left your employ or whether you discharged 
him. 


(Same objection.) 
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303 Ans. I had trouble with him and did discharge him. 
4. What was the trouble for which you discharged him ? 


(Same objection.) 


Ans. For drunkenness and for embezzlement. 

5. See Exhibit 10. State whether or not that Exhibit 10 was in 
the laboratory in your store during all the time Mr. Emery was in 
your employ, and did he use it? 


(Same objection.) 


Ans. It wasin my store during all the time he was in my em- 
ploy, and the use by Emery was mainly confined to his cleaning it 
after my using it. 

6. Was Edwin U. Blackstone in your employ; if so, when and 
where? 


(Same objection.) 


Ans. He was; in my drug store, in Biddeford, from the spring of 
1881 until April, 1884. 

7. State whether or not Exhibit 10 was in the laboratory in your 
store during the time Blackstone was there. 


(Same objection, and cumulative.) 


Ans. It was. 

8. At what time did you cease using said Exhibit 10; where was % 
it put, and when did you send it away from the store to be intro- 
duced into this case? 


(Same objection.) 


Ans. The lower part of Exhibit 10—meaning the vessel contain- 
ing the diaphragms—was laid aside in the fall of 1882, and re- 
mained without being used up to November, 1883, when it was sent 
to Portland to be used in connection with this case, and I have not 
had it since. 

9. Did Blackstone leave your employ voluntarily or otherwise ? 
State the cause. : 


Ans. Edwin U. Blackstone was discharged from my employ for 
being unsteady and for embezzlement. 
304 Cross-examination by Mr. CLirrorD: 
X 10. When did Seigmond leave your employ ? 
Ans. August 2, 1880. 
X 11. What did he leave for? 
(Objected to; irrelevant.) 
Ans. Trouble with Mr. Emery. 
X 12. Didn’t you and he have some trouble ? : 


(Same objection.) 


Ans. Only that brought about by Mr. Emery. 
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X 13. Who was your clerk before Seigmond ? 
(Same objection.) 

Ans. Watson G. Sly 

XA 14. When did he leave? 

(Same obj ction.) 

Ans. In 1876—the spring. 

X 15. What did he leave for? 

(Sarme objection.) 

Ans. He moved to Michigan with his brother-in-law. 
X 16. Did you have any trouble with him 

(Same objection 

Ans. No, sir 

X 17. Didn’t Seigmond embezzi 

(Sum objection 

Ans. No, sir; he was an honest boy 

XN 18. How long have you had Moran 


+ 


" , 
rrame oprection. } 


Ans. ‘T'wo vears this month. 


X 19. Ele is an honest boy, isn’t 
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XA 21. Why did you not give me the name of Blackstone in your 
on when I| called for the names of all who 
were 1n vour store at the t | Xhibit 10 in vour 


shop? 


former cross-examlnat 


— 
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(Same ODI] CLION. } 


Ans. I know of no reason, excepting Blackstone’s acquaintance 
with Exhibit 10 being so short as to be of no importance; otherwise 
it would have been freely given 

X 22. You have just sworn positively that Blackstone was em- 
ployed by you while Exhibit 10 was In your store. If his state- 
ments are of sufficient Importance to be contradicted by you why 
didn’t you happen to reinember his name at your first examina- 
tion ? 


(Same objection.) 
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Ans. I did not suppose Blackstone would ever be called to testify 
in this case. 

X 23. Not supposing Blackstone would be called by the com- 
plainant you omitted to give his name, did you not? 

(Same objection.) 

Ans. Not on that ground was his name omitted. 

X 24. Now, do you testify, on being called on to give the names 
of all who were in your store at the time referred to in your former 
cross-examination, you did not think of a man who had been your 
clerk for a year or two and who still resided in the town of Bidde- 
ford ? 

(Same objection.) 

Ans. His term of service being of so recent date I did not con- 
sider it of any importance; otherwise it would have been cheerfully 
given; also the question was asked what clerks had been in my 
employ. 

X 25. When you testified before you stated in effect that the only 
new thing in your patented percolator was the screw rod and the 
diaphragms, did you not? 

306 (Same objection.) 

Ans. Yes; and in combination with a percolating vessel. 

X 26. Do you say that that 1s the way you testified in your first 
deposition ? 

(Same objection.) 

Ans. To my best knowledge and belief, I think it is. 

X 27. Did you see the article published in the Druggists’ Circu - 
lar by Rosenwasser somewheres about 1880 or 1881 ? 

(Objected to; not inquired of in direct.) 

Ans. At some period after 1881, in looking for evidence of various 
changes he had made from time to time, I saw it? 

X 28. When was this? 

(Same objection.) 

Ans. Awhile previous to the hearing on preliminary injuac- 
tion. 

X 29. How long have you taken the paper? 

(Same objection and immaterial.) 

Ans. I could not say. 

X 30. Did you take it in 1879? 

(Same objection.) 

Ans. I did. 

X 31. Ever since? 

(Same objection.) 

Ans. I have. 
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X 32. You never saw this article of Rosenwasser’s until you were 
hunting up evidence, did you ? 
(Same objection.) 
Ans. No, sir. 
X 33. How long did Emery work for you’ 
Ans. From the spring of 1880 till December, 1881. 


+ 


X\. 34. How long did Seigmond work for you ‘ 


; 


(Objected to; immaterial.) 


Ans. About four years. 
X 35. How long did Sly work for you ? 


(Same objection ) 


) 


307 Ans. I think about one year. 
X 36. Who worked for you before him‘ 


(Same objection.) 


Ans. John Ayer, of Haverhill, New Hampshire. 

X. 37. For-how long ? 

(Same objection.) 

Ans. About four years. 

X. 38. What do you now state to be the new elements or parts In 
your percolator , 

(Objected to; inadmissible; improperly put; matter not inquired 
of in direct.) 

Ans. As set forth in the specifications of the letters patent. 

X 39. State, naming the parts, what you now consider as the new 
parts In your percolator without reference to the specifi ations. 

(Objected to; counsel instructs the witness that he is not required 
to answer, as the interrogatory pertains to matter not inquired of in 
direct examination ; answer would be inadmissible and irrelevant, 
and he demands a ruling of the court.) 

Ans. By instruction of my counsel I decline to answer the ques- 
tion. 
X 40. Are you afraid to answer for fear that you will not agree 
with what you stated in your first deposition ? 

(Objected to same as to X 39, and counsel instructs witness that 
he may decline to answer, and he requests the ruJing of the court.) 

Ans. Counsel instructs me not to answer, and | obey. 

X 41. Are you afraid to answer because you don’t remember what 
you said upon the subject in your first deposition ? 

(Same objection.) 


Ans. I simply obey instructions of my counsel. 
X 42. You decline to answer? 


(Same objection.) 
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Ans. I obey instructions of my counsel, and do not answer. 


308 (Respondent’s counsel demands a ruling of the court and 
asserts that counsel for the complainants is wilfully and im- 
properly propounding interrogatories for the purpose of consuming 


time and concerning maiter which he has no right at this stage of 


the case to inquire about.) 

X 43. How long do you now state that Exhibit 10 was put away 
on a shelf before it was sent into Portland ? 

Ans. The lower vessel, called the percolator, was put aside in the 
fall of 1882 and there remained until November, 1883. 

X 44. Where was the other part ? 

Ans. The reservoir and tubing remained suspended from the ceil- 
ing in the laboratory from the the fall of 1882 until November, 1883, 
when it was sent into Portland. 

X 45. Did you get your first idea of the percolator in Exhibit 10 
from the descriptions 1 in Geiger’s Pharmacy, from pictures, or how 
did you get it? 

(Objected to; inadmissible, and counsel repeats statement in ob- 
jection to answer 3v.) 

(Witness is instructed not to answer.) 


Ans. By instruction from counsel I decline to answer. 

X 46. Was the reservoir and the tube hanging up in your labora- 
tory when you made your affidavit under the motion for a provis- 
ional injunction in this case ? 

Ans. It was. 

X 47. Was the percolator up on the shelf at the same time ? 

Ans. The percolator was on a shelf. 

X 48. Where were the diaphragms at that time? 

Ans. In the percolator. 

(Complainants here introduce in evidence a certified copy from 
the Patent Office of the United St: ites, ‘a same to be marked “ Com- 
plainants’ Exhibit O, A. H. D., Ex’r.’ 

(Respondent’s counsel objects to the introduction of said Exhibit 
O as manifestly improper, irrelevant, and inadmissible.) 


X 49. Would you believe Edwin U. Blackstone when testifying 
under oath ? 
309 Ans. No. 
X 50. Would you believe William E. Emery when testify- 

ing under oath ? : 

Ans. No. 

X 51. Previous to May 1, 1884, did you ever know of any instance 
of their committing perjury ? 

Ans. I have known them both to practice extensive lying. 

X 52. (Question re peated.) 

Ans. Under oath I have not. 

X 53. How long have you known of Blackstone’s practicing ex- 
tensive lying ? 

Ans. For some time previous to his discharge. 


@> 
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X 54. How long? 

A'ns. I could not set any date. 

X 55. State as near as you can. 

Ans. I have known that he did not respect the truth for perhaps 
two years. 

X 56. Do you know that he has practiced extensive lying for two 
years prior to the first, of this month? 

Ans. I know that he has with me. 

X 57. How long has he been unsteady ” 

Ans. He has been very irregular in his habits for a year previous 
to his discharge. 

X 58. How long has William E lumery practiced extensive lying, 
to your knowledge? 

Ans. From the best information I can obtain he has always done 
sO. 

X 59. (Question repeated.) 

Ans. I detected after he had been with mea short time—I cannot 
say how long—that he was not truthful 

X 60. How long was he unsteady while in your employ ? 

Ans. I discovered it in the summer of 1880, and he continued to 
have spells till the time of his discharge. 

X 61. You declined to shake hands with these young men when 
they came in to testify and when they retired, didn’t you? 


* 


oil (Objected to; irrelevant.) 


Ans. I did with Emery. 

X 62. Did vou request Dr. C. J. Emery to come into Portland and 
see Wm. EK. Emery when he came here to testify? 

(Objected to; irrelevant, and same as to cross-int. 39, and ready 
to go to the court, and witness is instructed to decline to answer.) 

Ans. I decline to answer. 


(Intermission, 12.50 to 5 p. m.) 
oP. M. 

X 63. During the cross-examination of one of your witnesses and 
when I had put a question to him, asking from what the reservoir 
in Exhibit 10 was suspended, did you not, standing upon one side of 
the room, point up to the ceiling, by way of intimating to the wit- 
ness on the stand that the reservoir was suspended from the ceiling 
in your laboratory 


‘} 


(Objected to as in 39; irrelevant; witness instructed not to an- 


swer.) 


Ans. I decline to answer. 
X 64. You don’ t deny it, do you? 


(Same object ion, &e.) 


Ans. I decline to answer 
X 65. How many experiments had you made with Exhibit 10 
previous to the year 1881 in all? 


206 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


Ans. I could not say. 
X 66. Had you made a dozen ? 
Ans. Yes, sir. 
X 67. In your laboratory ? 
Ans. Yes, sir. 
dl] X 68. When did you finally bring them to success ? 


(Objected to as to cross-int. 39; witness need not answer.) 


Ans. I deciine to answer. 
X 69. When did you first get up your two diaphragms with the 
rod threaded in different directions, as now shown in Exhibit 10? 


(Same objection, Kc.) 


Ans. I decline to answer. 

X 70. You consider Emery and Blackstone pretty bad fellows, 
don’t you? 

Ans. I consider that they have perjured themselves in this case. 

X 71. You desire the court to understand that they have com- 
mitted perjury and should not be believed, do you not? 

Ans. I do. 

X 72. And in order to show to the court that they are capable of 
committing perjury and that they have you testify that they em- 
bezzled from you, do you not? 


(Objected to; question inadmissible.) 


Ans. Thev have embezzled from me. 
X 73. (Question repeated.) 


(Same objection.) 


Ans. I do. 
‘« 74. You realize, I suppose, that if their testimony is not re- 
garded as utterly false your story about Exhibit 10 becomes, to say 


the least, a little doubtful, do you not? 


(Objected to on the ground that the argument of the learned 
counsel and his conclusions and speculations are impertinent, un- 
professional, improperly embraced in the interrogatory.) 

Ans. I have answered as questioned, and cannot anticipate the 
verdict of the court. 

X 75. Don’t you realize the fact that their testimony is in direct 
contradiction to your story about Exhibit 10? 


(Objected to as before, and inadmissible.) 


312 Ans. It is contradictory to mine and to several other re- 
liable witnesses. 
JOHN BERRY. 
Attest: A. H. DAVIS, Clerk. 


(Testimony closed.) 
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COMPLAINANTS EXHIBITs. 
CoMPLAINANTS Exuipir kK. A. H. D., Ex’r. 


I, John Berry, of Biddeford, in the county of York and State of 
Maine, being of lawful age, on oath depose and say— 

That I am the defendant in the above-entitled cause. I am now 
and have been engaged in business as a practical pharmacist for 
about fifteen vears, in the city of Biddeford aforesaid, and during 
that time I have diligently studied and become well versed in the 
theory and practice of the arts and sciences pertaining to pharmacy. 
During five years next prior to May 31, 1882, I directed my atten- 
tion to devising methods and experimenting for the purpose of 
saving and avoiding the loss of aleohol and other liquids used in 
the various preparations, tinctures, and extracts used in medicines, 
according to the formule contained in the U.S. Dispensatory, a 
standard work used by pharmacists in the United States. 1 devoted 
my efforts chiefly to devising and constructing a filtering or perco- 
lating vesse] and chamber so constructed as to avoid evaporation 
of the liquid used in making the extract or tincture from the herbs 

or drugs and containing a device for holding the material 
313 from which the tincture or extract was to be made in a firm 

and fixed position, inasmuch as different drugs or quantities 
of drugs require varied and greater or less compression, both before 
and after the liquid is applied, in the process referred to, for the pur- 
pose of preventing, first, the undue expansion of the drug or other 
material used when subjected to the application of the liquid or 
menstruum ; second, the expansion being so prevented vertically, 
us well as laterally, to cause the expansive force to be exerted within 
the body of the drug closing the interstices and forcing the liquid 
or menstruum into and through the minute drug cells, thus pro- 
ducing a peculiar and powerful action of the drug upon itself of a 
most beneficial character in extracting the essential principle of the 
drug therein continued. 

A tight percolating or filtering chamber into which the liquid or 
menstruum is admitted through a tube or pipe connected with an 
elevated reservoir, whereby pressure in the application of the liquid 
to the drug is obtained, is an old device In common use for many 
years. This method of applying the liquid or menstruum in mak- 
ing extracts and for filtering purposes is described and illustrated 
in various published works in public and common use, to wit: In 
the Eneyclopiedia Britannica, vol. 9, page ye reprinted by Scrib- 
ner & Co., New York, 1879; Ures’ Dictionary of Arts and Manu- 
factures, vol. 2, pages 370 to 372, published in 1878; U.S. Dispen- 
satory from 1851 to 1879, 9th edition, page 784; 13th edition, 952 
and 933 ; 14th edition, pages 972 and 973; Parish’s Pharmacy, 3d 
edition, page 135, published in 1867; Prof. C. Mohr’s Pharmaceuti- 
‘al Chemistry, published in 18—, contains ap illustration on page 
—; also Watts’ Dictionary, page —; Druggists’ Circular, pages 
26-82. 
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These works describe a percolating or filtering apparatus consist- 
ing of an elevated reservoir connected by a tube or pipe, flexible or 
otherwise, with a percolating vessel below at a restricted mouth or 

opening corresponding with the size of the tube or pipe. 
314 The above works I refer to and make the references a part of 

my case. Reservoirs of tin or glass of various sizes, with 
rubber tubes or pipes several feet in length, provided with pinch 
cocks to regulate the flow of the liquid through the same, have been 
manufactured and sold in the United States, to be used for sundry 
purposes, for more than ten years. 

Cuts, circulars, and advertisements of the same, attached to and 
making a part of this affidavit, marked Exhibit B, show the identi- 
‘al device and principle used with my percolating vessel, and the 
device so illustrated has been published and most extensively sold 
in the United States by druggists, including myself, for more than 
four years past. 

The reversible percolator patent granted by the United States to 
Woolston & Corfield Feb. 22d, 1870, number 100,232, is charged 
with the percolating liquid by means of a tube or pipe connected 
with the restricted opening of the percolating vessel. The perco- 
lator of Albert Merrill, described in letters patent of the United 
States granted June 14, 1870, describes the manner of introducing 
the menstruum or percolating fluid into the percolating vessel or 
chamber from a reservoir by means of a tube connected with a re- 
stricted orifice at the upper end of said vessel. The form and exte- 
rior construction of the percolating vessel or chamber, when used 
in combination with atube and reservoir, as above described, 
shown in the published descriptions above referred to to be eylindri- 
cal, with restricted orifices or openings at each end. 

One end or the other is made removable for the purpose of intro- 
ducing the drug or other material into the chamber. : 

As shown by said published descriptions, a percolating vessel 
used in combination with a tube and reservoir, the flow of the liquid 
being regulated by a stop-cock, was old and well known to pharma- 
cists many years ago. 

In the course of my business, more than four years since, at Bid- 
deford, 1 used a percolating vessel constructed in the form of an 
ordinary funnel, the body elongated in a cylindrical form. Placing 

the drug in this vessel, the form and interior arrange- 
015 ment of which is shown in Exhibit C, annexed and made a 

part of this affidavit, I secured the drug D in position by 
placing upon the exposed surface of the drug a flat perforated plate, 
C, pressing the same downward and holding it in place by means 
of a brace, B, backed by a cross-bar, A, fitted into the vessel, as shown 
in the drawing. Without the perforated plate marked E, upon 
which the drug was placed, the swelling of the drug, when moist- 
ened, would speedily clog the orifice beneath it. Variation in the 
porousness of drugs caused the pressure induced by expansion in 
this contrivance to be irregu'ar and results not reliable, and in 
practical use the objections to its use apparently were— 
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Ist. The uncertain and variable pressure exerted upon the drug, 
affecting the strength of the extract. 

2d. ‘The expansion of the drug laterally and vertically caused 
the whole moistened body to become so fixed and impacted in the 
chamber. that the plate C could not be removed without great injury 
to or the destruction of the chamber. 

od. As the residuum contains more or less fluid extract which 
eould not be obtained except by removing the sameand pressing it, 
the pharmacist was put to great trouble in so doing or suffered loss 
if he neglected to press it. 

This affiant says that he has carefully studied and examined the 
specifications and drawing making a part of the letters patent 
granted to said Rosenwasser and referred to in his bill, and that a 
percolating vessel so constructed is not novel, but in its substantial 
form and arrangement has been heretofore discovered, described, 
and used as hereinbefore stated ; that a percolating vessel constructed 
as shown in the drawing in said letters patent is useless, and said 
Rosenwasser has been obliged to provide other and different perco- 
lators, unlawfully using for the interior arrangement of his percolat- 
ing chamber a device invented by one Samuel Theobald, of Balti- 
more, described in letters patent of the United States to him, 

numbered 177,175, dated May Y, 1576, simply inverting 
vl6 thesame. A description and‘drawing of said Theobald’s 

invention, marked Exhibit P, is hereto annexed and made a 
part of this affidavit. 

The exterior form and arrangement of my percolating chamber 
is similar to that deseribed in tne U.S. Dispensatory above named. 
The interior arrangement and device for holding the drug is the 
only new invention and improvement over old and well-known 
forms and devices. 

The following is a brief description of my invention, which 1s 
shown in the cut in Exhibit G, hereto annexed. 

The body of the percolatihg vessel, ordinarily made of metal, is 
cylindrical in form, semi-funnel shaped at both ends. ‘This eylinder 
is constructed in two parts in such a manner that it can be opened 
for the purpose of filling for use, the two parts telescoping upon each 
other. When closed for use, as shown in the Exhibit G, the Interior 
arrangement consists of two perforated COnCaAVO-COnVeX diaphragms 
with threads of opposite piteh cut through bosses in the centre of 
each. ‘These are connected by a rod threaded from the middle 
towards each end to correspond with the bosses, one end of said rod 
being headed to receive an adjustable hand wrench 

This device, although easily removable, is held firmly in place in 
the cylinder by means of locks and studs attached to that diaphragm 
through which the threaded end of the rod passes and the inner side 
of the cvlinder. Applying the wrench at each turn of the rod, one 
diaphragm rapidly approaches the other. the right and lett threads 
affording twice the speed and power obtained by the use of one 
thread. 

The diaphragms do not turn ; the rod only is turned. The drug 
is introduced into the cylinder resting upon the fixed diaphragm, 
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and thereupon the other diaphragm, being connected by means of 
the rod above described, operates as and for the purpose hereinafter 
mentioned, the drug being contained between the concave surfaces 

of the diaphragms. The chamber or vessel being closed, the 
317 menstruum or liquid can be admitted at either end, the con 

vex surface of the diaphragm presented duly distributing 
the same over the whole surface of the drug, thereby equally and 
thoroughly saturating the entire mass. 

This percolating vessel does not resemble in any respect the de- 
vice described in letters patent of the United States issued to said 
Rosenwasser, numbered 256,504, a copy of which I refer to, the de- 
scription there showing simply an inverted funnel forming a chamber 
closed at one end and open at the other, the liquid being applied to 
the drug through a tube attached to the beak and the drug held 
in place by a flat perforated plate inserted in the mouth of this fun- 
nel. 

It will be at once seen by referring to the drawing in Rosenwasser’s 
patent that the contrivance cannot be successfully used, the expan- 
sion of the wet drug completely impacting the mass in the chamber, 
so that it is quite impossible to remove the plate without great in- 
jury to the walls of the chamber, while at the same time, for want 
of a suitable diaphragm at the other end, the liquid penetrates the 
mass in that part directly below the mouth of the beak, leaving a 
great part of the drug imperfectly acted upon. The wide open ori- 
fice or mouth at the opposite end, described as being for the purpose 
of charging the chamber and discharging the fluid or menstruum, 
is useless, wasteful, and impractical, and, as shown in the cuts at- 
tached to the plaintiffs’ advertisement and circulars, marked Ex- 
hibits E and F, are not used by the complainants, but were aban- 
doned by them in May, A. D. 1882. Subsequently the manner of 
inserting the flat perforated plate, as patented by Theobald, was 
adopted by complainants, as shown in said exhibits. 

This affiant says the device which he has above described as his 
invention, used in combination with a reservoir and tube, was se- 
cured to him by letters patent of the United States No. 266,081, 
dated October 17, 1882, which he refers to and makes a part of his 
case. 

This affiant avers that said Nathan Rosenwasser was not the 

first and original inventor of the percolating device described 
318 in his letters patent aforesaid; that the said letters patent 

granted to Nathan Rosenwasser are null and void for want of 
novelty and utility. 

That affiant’s' invention does not infringe upon the complainants’ 
device described in Rosenwasser’s letters patent. 

The affiant also says that he is the owner of unincumbered real 
estate in Biddeford, Maine, of the value of three thousand dollars, 
and also the sole owner of a large stock of mechandise in his store, 
in said Biddeford, worth at least tive thousand dollars, and that he 
is otherwise amply able to respond to any judgment or decree that 
complainants can recover in this suit; that the validity of said 
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Rossenwasser’s letters patent has never been adjudicated by any 
court. 
JOHN BERRY. 
STATE OF MAINE, | 
York County, j se 
Marcn 31, 1883. 
Then personally appeared John Berry, respondent in the above- 
entitled suit, and subscribed the above statements and made oath 
that the same is true. 
Before me— 
[L. s.] C. E. GOODWIN, 
Notary Public. 


COMPLAINANTS Exurpsitr O. A. H. D.. Ex’r. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the files 
of this oftice of the original claims in the matter of the let- 
319 ters patent granted John Berry October 17, 1882, number 
266.081. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents. have caused the seal of the Patent Office to be aftixed this 19th 
day of May, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 

iL. 8.) BENJ. BUTTERWORTH, 
Commissioner. 


Specification forming part of Letters Patent No. 266,081, dated Oct. 
c7, LSS. 


Original Claims. 


1. The combination, with the chamber A, having inlet and dis- 
charge openings, of a suspended filter or percolator composed of two 
adiustable perforated diaphragms. 

2. The combination, with the chamber A, of the rod having right 
and left screw threads and the diaphragms D D. 

8. In combination with the chamber A, having locking studs, the 
suspended percolator, consisting of adjustable perforated diaphragms 
mounted on a screw rod 

4. In combination with chamber A, the independent removable 
filter or percolator, consisting of a screw rod, the independently re- 
movable diaphragms, and means for suspending the same within 
the said chamber. 

5. The improved percolating device, consisting of a reservoir, a 
percolator having an adjustable diaphragm adapted to contain the 
drug or other medium, and having inlet and discharge openings, 
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the inlet opening being connected to the said reservoir, and a re- 
ceiving vessel, R, having an air-tight connection with the said per- 
colator, and provided with an air vent, all substantially described 
and shown. 

320 ComPLAINANTS’ Exurpit RoseNwWAsserR TRANSLATION NO. 2. 
A. H.-D., Bx’. 


The Real press consists essentially of a hollow cylinder, in which 
the substance to be extracted in a powdered condition is held 
fast between three sieve-like perforated plates, so that it can move 
from neither side. If the cylinder is open on both sides, then a 
cover is secured air-tight at one end, which has a hole in the center, 
into which a high tube also fits air-tight. Between the cover and 
the upper perforated plate must remain some space. 

During extraction the cylinder is placed upright, so that a vessel 
for receiving the liquid may be placed below it. You pour liquid 
into the tube, which may as desired be narrow (but not capillary), 
upon the substance, and keep the tube constantly filled. ‘The men- 
struum presses through the substance and comes laden below with 
the extractive matter. From the—on page 22 mentioned—h ydro- 
static law it follows that every liquid column presses at its base 
according to its height, though it may at its base be narrowed or 
widened. 

For pharmaceutical purposes various changes have been made 
with the Real press, whose descriptions are lie scattered through 
various pharmaceutical and chemical journals. 

My own—in the page 130 mentioned pamphlet—announced simpli- 
fications consist essentially in this, that instead of a cylinder open 
at both ends of pure tin, which is locked with a cover, the cylinder 
has a bottom provided with a hole in it, which forms a projecting 
tap one inch high. On the bottom small pieces of wood are lard or 
the cylinder is provided one inch over the bottom with three or four 
projecting studs ora projecting ring, upon which the perforated 
plate is laid. Upon this is placed a woolen rag, and spreads the 
substance over it while it is packed, according to circumstances. 

Then another rag is placed on and asecond plate laid on. For 
3821 tightly holding this supports of wood of different lengths —, 

which are inserted either under studs projecting at the end 
of the cylinder or under crouss-pieces that pass through holes which 
are attached to a welt on the under part of the cylinder outwardly, 
or one has made a second cylinder, open at both ends, which fits 
snugly into the first, but can be easily telescoped in and out. 

This has its entire length, in distances of from one-half inch on 
two opposite sides, always horizontal .notches which, for the better 
durability of the cylinder, may alternate on different sides. The 
outside cylinder has on its open end movable hooks. The inside 
cylinder is placed upon the perforated plate when the outer one is 
prepared, and the hooks pressed into the proper holes, whereby all 
is held together. (See Fig. 10, copper plate). 


This arrangement is, particularly with small machines, very con- 
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venient, and answers also for larger ones; otherwise one can have 
made for larger ones an iron ring fitting into the cylinder. Into 
this ring two or three strong iron rods — sunk in equal distances and 
screwed. At one length—that is, about ({) seven-eighths the height 
of the eylinder—they are bent over outwardly, so that the returning 
outer ends are parallel with the inner; the outer ends must be at 
least as long as the cylinder. They pass through holes on the welt. 
Upon the welt is foind a metal ring that also has holes in it; 
through these the rods go. These holes contain little serews, which 
answer for tightly holding the rods. (One can, however, place the 
screws in the welt itself; then this, however, cannot be made of tin, 
but must be of iron or brass. It would have to be tightly secured 
to the cylinder, which so is not necessary. ‘The ring can be movable 
and easily manipulated.) All parts of this arrangement (at least 
those that go into the eylinder) must be thickly coated with tin. 
The application is easy. The rods are passed down through the 
holes of the welt and outer ring till the inner ring fits upon the sub- 
stance and screws it tight. 
O22 A very practical change of the Real press is made by 
Beindorf. The cylinder is fitted inte a steel plate, whose 
cover Is movable, so that through turning the same the vessel can 
be easily filled and can be connected with the rod. The empty 
space in the cylinder is filled with rings of tin, and the apparatus 
fitted to a funnel by a hook ‘that fits into a projecting welt. (See 
Magazin for the Pharmacie, volume 9, page 185; also Fig. 11 of the 
copper plate). Similar machines can be made of good sheet tin; also 
stone-ware or wood, the ways of holding tightly the substance to be 
extracted being modified according to the nature of the material of 
which the evlinder is tnade. 

The cylinder, filled as above indicated, is placed upon a chair that 
has a hole in the center, into which the same fits and rests upon its 
welt. One places a receiving vessel under. The evlinder must be 
open below. One can, however, place a funnel below, so that the 
spurting and @ ntaminating of the extractive ay be hindered, but 
air-tight the opening dare not be, else the working of the vessel is 
hindered. (The closer deseription of the handy apparatus with a 
chair, having a movable cover, in which the cylinder is placed, see 
at the end through the explanations of the plate . ‘The upper empty 
space is filled with menstruum, and a tube is fitted into the bottom ; 
it can be of sheet tin, glass, wood, or a leather tube, and so forth. 

Most suitable for pharmaceutical purposes is a tube of sheet tin. 
It need only be the thickness of a little finger. Its height should 
be about eight to twelve feet at the upper end, broadening one foot 
high, funnel form, SO that the upper end has one and one-half inches 
in the clear. Generally they believe the column should be much 
higher, thirty to sixty feet, which height, however, shrinks its use- 
fulness. 

According to my experience, the height of eight to twelve feet 
given is sufficient for pharmaceutical purposes. One can rapidly, 
thoroughly extract 20 Ibs. of plant substance with it. The liquid 
should press through no stronger than will slowly pass through 
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823 the substances to be extracted, which are packed more — 

less tightly so as to come in contact with all the soluble parts, 
and so, while new liquid always follows, forcing the first ahead, the 
cells by and by are fully washed out. An eight-foot column works 
after this manner as a sixty-foot high one, only the latter presses 
through the substance faster. With too heavy pressure of such a 
high liquid column even strong machines might burst, endangering 
the operator. 

Bore a hole into the cork that fits into the open bottom and pass 
the lower end of the tube through. The cork is softened in hot 
water and then fitted tight into the open bottom. Without further 
tightening, a good cork is thoroughly air tight and allows no liquid 
to pass. Near to the upper end of the tube a vessel is placed with 
the menstruum, so that the surface of the liquid is somewhat lower 
than the end of the tube. One sinks now a syphon into the liquid 
and the tube, drawing air through the tube with the mouth, while 
with lips, the thumb, and forefinger its influx from outside is 
hindered ; the liquid will lift itself up and pass through the syphon, 
flow into the tube. This will fill itself with it, and so the liquid 
will work, pressing and dissolving upon the substance. It presses 
through it and passes through laden with extractive parts, at first 
often of a syrupy consistence, very clear. 

You allow liquid to press through so long till the prescribed 
quantity is through or until one knows, through the taste, smell, 
and color of the percolate, that all is extracted. 

One has only here to see that the syphon is always dipped under 
the liquid, and also from time to time to fill into the vessel, yet so 
that the surface is always under the level of end of the tube, else 
the tube would overflow. For the stopping of the operation as 
wanted a cock is fitted to the tube that can be closed, or one closes. 
after taking the syphon away, the upper end of the tube. 

For an outlet for liquid I have made, upon the side where the 
first diaphragm lies, a small diagonally bent outwards hollow tap, 

which is provided with a cock, or may be closed with a 
324 cork (see drawings). One can so let all liquid out of the tube 

and cylinder, and the substance can with different liquids 
easily be extracted without taking the apparatus apart. 

If the lower part of this tube is bent over, or if a bent tube is 
fitted into the cylinder air-tight, — fits this onto the tube and bends 
it over with its open end upwards and proceeds otherwise as just 
mentioned, one has the same action. The tightness of the second 
diaphragm can be more easily secured, and with screws, &c., the 
substance during extraction can be more tightly pressed. 

The extracted liquid could be, through the closeable openings, be 
removed or let off with a syphon. 

The filter machines of Wurzer and Romershausen mentioned on 
page 133 are applications of apparatus for filtering. (The elevated 
tube is not always necessary ; so Haule extracts with a machine of 
two telescoping cylinders whose inside construction is like on page 
157, described Real’s press, the inner cylinder placed upright and 
fastened ; the liquid is poured in directly; it permeates the moistened 
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substance packed between both cylinders and comes out laden with 
extractive matter. (See Magazin for Pharm., vol. 11, page 57.) Our 
coffee filter machines are similar apparatus; yet the extraction here, 
in proportion to the quantity of substance, is of slow process and 
only applicable in a small way.) 

This method makes the application of warmth with extraction of 
compact organic parts unnecessary. The extractives are unchanged, 
therefore contain the strength of the plant in purest form, and as 
often a small quantity of solvent is to be had, so one obtains the 
most concentrated extract in the shortest time. Cousiderable quan- 
tities of the strongest tinctures may be made within often less than 
an hour with the Real press, &c.; also this process may extract 
with heat, if the solvent is heated and allowed to soak into the 
substance, which is accomplished in much shorter time than by 

boiling. The extractives are much cleaner (it is not then 
025 necessary to strain), and they contain also the volatile parts. 

That the liquid should not cool so soon the tubes can be of 
wood and the cylinder surrounded with a wooden jacket. Accord- 
ing to the ease with which the substance 1s capable of extraction, it 
must be more or less finely powdered. Very essential for the ob- 
taining of good work is the uniformly spreading of the powder in 
the cylinder and the proper’ pressure upon it, according to its 
nature, 

The substance is moistened to a quite wet condition uniformly, 
passes it through a sieve, lets this absorb for several hours, and fills 
it then into the cylinder, in small portions and on all sides as well 
as possible, pressing it down with the hands. 


RESPONDENTS EXHIBITs. 
RESPONDENTS Exuisit l4a. J.S. D.. Ex’r. 


(From “ Handbuch der Pharmacie,” by Dr. Philipp Lorenz Gei- 
ger, volume I, published in 1830, and printed by E. F. Wolters 
in Stuttgart, Germany.) 


Page 157, vol. I: The Real press consists principally of a hollow 
cylinder, which contains the powdered substance to be exhausted 
between two perforated plates, tightly packed, so that the substance 
cannot move to either direction. If the evlinder is open at both 
ends a cover is fitted air-tight at one end, having a hole in the 

centre, into which a long tube is fitted, also air-tight. Be- 
326 tween the cover and the perforated plate mentioned some 

space must remain. In extracting, the cylinder is placed 
vertical, so that a vessel for gathering the liquid may be placed 
underneath. Through the tube, which may be as narrow as desir- 
able (only no capillary tube), liquid is poured upon the substance 
and the tube must be kept full continually. The menstruum pene- 
trates the substance and leaves the apparatus at the lower end of it 
impregnated with the soluble portions of the substance. From the 
hydrostatic laws explained on page 28, it is clear that every column 


216 NATHAN ROSENWASSER ET AL. VS. JOHN BERRY. 


of liquid exerts a pressure on its base in proportion to its height, 


but the column may be narrower or wider in diameter from the 
base upwards. 

For pharmaceutical purposes several changes have been made 
with the Real press, the descriptions of which are scattered through 
the columns of the pharmaceutical and chemical press. My improve- 
ment, as described on p age 124, being a simplification of the appa- 

ratus, consists essenti: ally i n replacing an open cylinder (open at 
both ends) of pure tin, to be provided with a cover, by a cylinder 
having a bottom provided with a hole, in such a manner as to form 
a hollow plug about one inch in height. On this bottom are placed 
small pieces of wood, or the cylinder is provided, one inch above 
the bottom, with 3 or 4 protuberances, upon which the perforated 
plate is laid. Upon the latter a woolen rag is placed, the substance 
to be exhausted being spread uniformly, and more or less firmly, 
according to circumstances, over the same; then the second cloth 
and the second plate are put on. In order to keep them in posi- 
tion wooden supports of various lengths are used, which either pass 
through plugs projecting from the end of the cylinder or through 
holes in the lower part of the cylinder, forming a projection, the 
said supports being in this case held in position below suitable 
cross-bars. 

Ora second cylinder of tin, may be made of ordinary tin-ware 
(Weissblech), may be made, fitting exactly into the first-mentioned 

cylinder, but which can be taken out and inserted again 
327 ~=easily. This second cylinder is provided, along its entire 

length, in distances varying from $ to 2 inches [with] hori- 
zontal opposite openings, made so as to not interfere with the 
durability of the cylinder. The outer cylinder is provided at its 
open end with movable hooks. The inner cylinder, after the outer 
one has received its contents, is placed upon the perforated plate, 
the hooks are forced = the horizontal openings mentioned, by 
which means everything is kept in proper position. (“See figure 
10 of copper plate” in Lie bie’ sedition.)* This arrangement is very 
handy for small machines, although itis also adapted | for large ones. 
For the latter, however, a large ring may be used, fitting into the 
cylinder. Into this ring two or three strong iron rods are screwed 
vertically in equal distances. In a height amounting to about ¢ of 
the height of the evlinder they are bent to the outward, so that the 
returning outer ends run exactly parallel with the inner ones; these 
outward ends must be at least as long as the cylinder. They pass 
through holes provided in the circular projection mentioned above. 
Above this circular projection is placed a metal ring, provided also 
with holes through which the rods pass; these holes contain small 
screws for fastening the rods. (Of — these screws could be ap- 
plied to the vertical projection itself, but then the latter would have 
to consist of iron and brass, not of tin. It would have to be solidly 
and firmly connected with the cylinder, which otherwise is not 
necessary. The ring may be movable and of light dimensions.) 


enn ane — —e 
— - a em 


* Sentence in parenthesis in pencil. A. H. D., Ex’r. 
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All parts of this apparatus (at least those leading into the cylinder) 
must be thickly mc with tin (plattirt). Its application is very 
simple: The rods are pushed through the holes of the circular pro- 
jection mentioned and through those of the outer rings until the 
inner ring rests firmly upon the perforated plate. They are then 
screwed tight. 

A very practical change in the construction of the Real press has 
been introduced by Beindorf. The cylinder is fitted into a chair, 

the cover or seat of which is movable, so that by turning the 
328 same the press may be filled and connected with the tube. 

The empty space in the cylinder is filled out with tin rings, 
the apparatus being closed by a funnel fitting by means of hooks in 
thecircular projection mentioned above. (See “ Magazin fur die Phar- 
macie,” Bd. IX, p. 185, where an illustration of the machine may 
be found) ; “also Figure 11, of copper plate,” in Liebig’s edition.* 

Similar machines may be made of good tinned iron, stone-ware or 
wood. The appliances for retaining the substance to be exhausted 
in position will have to be modified according to the nature of the 
body of the cylinder. 

The filled cylinder, turned bottom up, is placed upon a chair 
having a hole in the middle, in which the cylinder fits and around 
which he [it] rests by means of the circular projection above men- 
tioned. A vessel to receive the liquid is placed beneath. The 
cylinder must be opened at the lower end. A funnel may, however, 
be placed underneath in order to prevent spattering and introduc- 
ing impurities into the extract, but the lower opening must and 
should not be closed air-tight, as this would interfere with the effi- 
cacy of the machine. The upper, empty space is filled with the 
liquids to be extracted. (See note |._—Translator.) In the opening 
in the bottom a tube is fitted, which may be made of tinned iron, 
glass, wood, leather, etc., or any tube may be used. The tube need 
be of the diameter of the little finger only. The height of it must 
be from 8 to 12 feet. At the upper end it widens, about 1 foot high, 
into funnel shape, so that the upper opening has a clear diameter 
of 1 and } inches. It is usually believed that the column must be 
a good deal higher—35U to 60 feet-—which height, however, restricts 
and limits the use of the apparatus. According to my experience 
the height of from 8 to 12 feet, as stated, is sufficient for pharma- 
ceutical purposes. Up to 20 pounds of vegetable material may with 

this apparatus be rapidly exhausted. The column of liquid 
329 only must press so strong that it penetrates the matter to be 

exhausted (pressed more or less compact, according to its 
nature) slowly, in order to come in contact with all soluble parts of 
the same, new portions of liquid following and driving the former 
portions downward until the whole is thoroughly washed out. In 
this manner a column 8 feet in height acts as weil as one 60 feet 
high, with the only difference that the latter penetrates the matter 
much sooner. Under such a high pressure even very strong ma- 
chines may burst and prove dangerous for the operator. 


* Last sentence in pencil. A. H. D., Ex’r. 
28—122 
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A cork fitting in the opening of the bottom is perforated, and into 
the perforation the lower end of the tube is introduced so as to pro- 
trude sufficiently. The cork is heated by boiling water and then 
pressed firmly into the opening in the bottem. ‘This gives an air- 
tight connection without the aid of a tube or other means. Near 
the upper end of the tube is placed a vessel containing the men- 
struutn, the surface of which must be somewhat lower than the end 
of the tube. A syphon is now introduced into the liquid and in 
the tube, air sucked through the tube, so that the liquid will com- 
mence to flow through the syphon into the tube,-which is thereby 
filled. The column of menstruum thus obtained acts, pressing and 
dissolving upon the substance to be extracted. It penetrates it and 
arrives laden with the soluble matter contained in the substance, at 
the Jower end of the apparatus, often in a syrupy consistence. ‘The 
liquid (menstruum) is allowed to act in this way until the required 
quantity of extract is obtained or until the percolate shows by taste, 
smell, and color that all soluble substances have been extracted. 
It is of importance that the syphon be always dipping into the liquid, 
and therefore more liquid must be given into the vessel from 
time to time, taking care that the surface of the liquid is always 
somewhat below the end of the tube, as this would otherwise over- 
flow. In order to control the apparatus, stop or continue the opera- 

tion, the tube is provided with a cock, which may be closed, 
d0V if necessary, or the upper end of tube may be closed after 

removing the syphon. In order to allow the liquid to run 
off I have attached to the cylinder, at the side and where the first 
perforated plate lies, a small, hollow, slanting tube, provided with a 
stop-cock, or which also may be closed by a cork. In this way the 
liquid may be drawn off from tube and cylinder as convenient or 
necessary without taking the apparatus apart. 

If now the lower part of the tube be bent, or if a bent piece of 
tubing is brought into air-tight connection with the cylinder, if this 
tubing is fitted to the tube mentioned above and the whole is in- 
verted, working and manipulating as indicated above, the same re- 
sult is obtained. ‘The second perforated plate may then be kept in 
position yet easier, and by means of screws, etc., the substance could 
yet be pressed more strongly, if necessary. (II.) 


Note I.—This sentence is obviously wrong, and may be classed 
as a printer’s error. Probably it should read: “ The upper empty 
space is filled with the liquids used for extraction.” In the edition 
of the same work, edited by Justus V. Liebig, the same sentence 
reads: “The upper empty space is filled with the liquid to be ex- 
tracted ” (auszuziehenden Fliissigkeit). It should, according to the 
translator’s views, read, “ansziehende Fliissigkeit,” equal to our 
term “ menstruum.” 

H. C. HIEPE. 

Nore I].—The other matter up to the last mark is irrelevant, and 
I do not deem it necessary to translate it. 


H. C. HIEPE. 


— <— 


— 


> 
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331 RESPONDENT'S Exuipit 17. A. H. D., Ex’r. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Nathan Rosenwasser April 18, 1882, number 
206,004, for improvement in percolator. 

[In testimeny whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 5th 
day of January, in the year of our Lord one thousand eight hun- 
dred and eighty-four, and of the Independence of the United States 
the one hundred and eighth. 

[L. s.] BENJ. BUTTERWORTH, 


Commissioner. 


1093. 


‘lo the Commissioner of Patents: 


Your petitioner, residing at Cleveland, Ohio, prays that letters 
patent may be granted to him for the invention set forth in the an- 
nexed specification ; and he hereby appoints the firm of Leggett & 
eggett, of Washington, D. C. (consisting of M. D. Leggett and L. L. 
eggett’, he reby appoint Leggett & Leqy tt, of Wash ington, dD. 38 or their 
duly accredited assistant, his attorneys to prosecute this application, 
to make alterations and amendments therein, to receive the patent, 
and to transact all business in the Patent Office connected therewith. 


NATHAN ROSENWASSER. 


L, 
L 


Specification. 


Be it known that I, Nathan Rosenwasser, of Cleveland, in 

332  thecounty of Cuyahoga and State of Ohio, have invented cer- 

tain new and useful improvements in percolators; and I do 

hereby declare the following to bea full, clear, and exact description 

of the invention, such as will enable others skilled in the art to 

which it pertains to make and use it, reference being had to the ac- 
companying drawings which form part of this specification. 

My invention relates to percolating apparatus to be employed for 
filtering purposes or for making fluid extracts or decoctions, and it 
consists in a device constructed and adapted to operate substantially 
in the manner hereinafter specified. 

In the drawings Fig. 1 represents my device in longitudinal sec- 
tion and Fig. 2 shows the application of said device when used as a 
filter or in making fluid extracts. 

A is the main body of my percolator, B is a constricted inlet, C 
is the enlarged open end, which serves the double purpose of a dis- 
charge or outlet and as an opening through which the percolator is 
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charged with filtering substance when the device is to be used as a 
filter or with any drug from which an extract is to be made. 

D is a perforated plate. This plate may, if desired, be replaced 
by any porous diaphragm or interposing substance, such as filter 
paper, cloth, pumice, or the like. ‘This is to prevent the drug from 
escaping from the percolator during its use, and it is to be secured 
in position by suitable means. 

E represents the drug from which an extract is to be made; or 
if the device is to be used as a filter, then E represents charcoal, sand, 
or any suitable filtering material. 

I will describe my apparatus as employed in making fluid ex- 
tracts. ‘The container A is charged with any drug or substance, EF, 
from which an extract is to be made. The drug E is charged into 
the container A through the enlarged mouth C. Now, by the ordi- 
nary process and mechanism for making fluid extracts it has here- 
tofore been the practice to charge the menstruum into the large 
mouth C. 

But this method made it impracticable to obtain any in- 

333 creased or variable pressure upon the menstruum, unless a 

cap piece were fitted over the enlarged mouth C and a tube 

or its equivalent attached and connected either to an elevated reser- 

voir containing the menstruum or else some special pressure appa- 
ratus connected with said tube. 

All this in practice is impracticable; but by the employment of 
my device and method it is a very easy matter to charge the con- 
tainer A,and by applying the menstruum in exactly an opposite man- 
ner from that heretofore adopted, viz., to the end of the container 
A opposite the charging mouth C,to exert any desired pressure upon 
the menstruum. 

Fig. 2 of the drawings illustrates my method and mechanism, 
which consists, after the container A is charged in the usual man- 
ner through its enlarged mouth C, as already specified, in inverting 
the percolator, attaching a flexible or other tube, I’, to the constricted 
mouth B, and applying the menstruum through said tube from an 
elevated reservoir, G. When thus used the enlarged mouth C be- 
comes the ultimate discharge, which has never before, to my knowl- 
edge, been true in any method heretofore known or practiced. By 
elevating the reservoir G more or less a greater or lighter pressure 
is exerted by the menstruum, and it is therefore driven through the 
drug more or less forcibly and rapidly. This pressure, as may 
readily be seen, can be nicely adjusted and varied at pleasure to suit 
the requirements of any case. 

A stop-cock, H, may be used to govern the quantity of the men- 
struum admitted to the percolator A. 

What I claim is— 

[1st. A percolator constructed with a wide charging mouth and a 
constricted inlet, said constricted inlet being suit tably fashioned to 
be attached to or connected with a hose or pipe, substantially as and 
for the purposes shown. 

2d. The combination, with a percolator, of an elevated menstruum 
reservoir and a flexible or jointed tube, whereby the vertical 


— 
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Oo distance between said percolator and reservoir may be ad- 


justed and varied to produce any desired static pressure by 
said menstruum, substantially as and for the purposes shown. | 


Mrmo.—The above in brackets erased with red line, and in mar- 
gin, in red ink, the words “ Erase and insert B, June 28,’81.” A. H. 
D., Ex’r. 


[3d. The combination of the percolator A, the flexible or jointed 
tube, and the menstruum reservoir, associated and adapted to operate 


substantially as and for the purpose specified.| Insert “A,” per 
am’d’t, June 22, ’81. 


Mremo.—The above in brackets erased with red live, and in mar- 
gin, in red ink, the words “ Erase per amendment, Sept. 29, 1881.” 


A. H. H., Ex’r. 


[In testimony whereof I have signed my name to this specifica- 
tion in the presence of two subscribing witnesses. 
NATHAN ROSENWASSER. 
Witnesses : 
JNO. CROWELL, Jr. 
ALBERT E. LYNCH. 


Unrirep STATES OF AMERICA. 


STATE OF ——, COUNTY OF ——., | 


* 


Northern District of Ohio, 


. e . 
88. 


I, Nathan Rosenwasser, the above-named petitioner, being duly 
sworn, depose and say that I verily believe myself to be the original 
and first inventor of the improvements in percolators described in 
the foregoing specification ; that I do not know or believe that the 
same was ever before known or used, and that I am a citizen of the 
United States and resident of Cleveland, Ohio; that the invention 
described and claimed in the annexed specification has not been 
patented to me or with my knowledge and consent in any foreign 
country, and that the invention has not, to my knowledge, been in- 
troduced into public use in the United States for more than two 
years prior to the filing of this application. 


NATHAN ROSENWASSER. 


335 Sworn to and subscribed before me this 27th day of April, 
1881. 
[L. s.] JNO. CROWELL, JR., 


United States Circuit Court Commissioner. 
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DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
WasHinaton, D. C., June 6, 1881. 
Nathan Rosenwasser, care Leggett & Leggett, pres’t. 
Percolator for drugs, &e. Filed May 0d, 1881. 
A claim like applicant’s first has not for many years been allow- 


able. 

The arrangement claimed has been long used for filters of all 
sorts. See patents of T. Tripp, Nov. 4, 79, No. 221,198; A. Fessen- 
den, April 2, 1850, No. 7238; W.S. Fleming & A. Burns, May 8, 


77, No. 190,569; J. H. Carter, Oct. 18, 1859, 25805—all in class of 


filters, water distribution. 

Applicant’s second claim is for the usual adaptation of hydro- 
static pressure at different heights. He is doubtless well aware that 
the ordinary nasal douche is worked in just this way, and will not 
require a definite reference. 

Perhaps a single very definite and exact claim may pass the sev- 
eral hundred filters already patented. See also patent of G. McPher- 
son, April 27, ’75, No. 162,673 (pharmaceutical) 


A. G. WILKINSON, Examiner. 
JUNE 20, 1881. 
N. Rosenwasser. Percolators. Tiled May 3, 1881. 


Hon. Commissioner of Patents: 
Insert the following claims: 
Ist. The percolator consisting of the body A, having large 
336 ~— filling and discharge opening, C, at its lower end, a filtering 
diaphragm, D, adapted to be fitted into the lower end of the 
percolator, and having a tube. B, connected with its upper end, 
substantially as set forth. 
2d. The method of filtering or making fluid extracts or decoc- 
tions, consisting In confining the substance or liquid in a receptacle 
having an enlarged orifice at its lower end and a constricted inlet 
at its upper end, and then subjeeting the same to the desired static 
pressure of the menstruum, substantially as set forth. ] 
Mrmo.—The above in brackets erased with red line, and in mar- 
gin, in red ink, the words “ Erase and insert ‘C, amendment, Oct. 
i... A. De eee. 
tespectfully, LEGGETT & LEGGETT, Ati’ys. 


The references have been carefully examined, but none of them 
appear to anticipate the invention or claims. Applicant fails to 
observe anything wrong in the first claim. It is restricted to a 
particular construction of percolator, and, as no references are cited 
to anticipate it, applicant fails to see why it is rejected. 

Respectfully, LEGGETT & LEGGETT, Att’ ys. 
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C 32398. 
DEPARTMENT OF THE INTERIOR, 
Unitrep Srates Patent OFFICE, 
WASHINGTON, D. C., June 25, 1881. 
N. Rosen wasser, care Leggett & Leggett, pres’t. 
Percolators. ‘Filed May 3, 1881. 


It is believed that the rejection of the former claims was well 
taken, in view of the references. 


337 ‘The two claims last filed seem to embrace and properly 


cover exactly what applicant bas done. 


A. G. WILKINSON, £2’r. 


In the United States Patent Office. 


In re NATHAN ROSENWASSER’s Application for Patent Percolator for 
Drugs, ete. Filed May 3, 1581. 


Hon. Commissioner of Pat’s. 

Sir: We amend this case by cancelling claims 1 and 2 and sub- 
stituting therefor the following claims : 

(Ist. An apparatus for making fluid extracts and the like and for 
varving and regulating the pressuré with which the menstruum is 
applied in said manufacture, said apparatus consisting of the com- 
bination, with a pereolator, of an elevated menstruum reservoir and 
a flexible or jointed tube, whereby the vertical distance between said 
percolator and reservoir may be adjusted and varied to produce any 
desired static pressure by said menstruum, substantially as shown. |] 

[2d. A pereolator constructed with a large mouth, C (through 
which the drug is charged into the chamber A), and a small inlet, 
B, located behind or opposite to said mouth C, for the admission of 
the menstruum, substantially as and for the purposes shown. | 

Mrmo.—The above in brackets erased with red line, and in mar- 
gin, in red ink, the words “ Erased per amendment, Sept. 29, 1881.” 
A. Ee. DP. ET. 

Respectfully, ete., LEGGETT & LEGGETDT. 


838 In the United States Patent Office. 


In re NATHAN ROSENWASSER’S Application for Patent Percolator for 
| 
Drugs, ete. Filed May 3, 1881. 


Hon. Commissioner of Pat’s. 


Srr: We herewith submit an amendment to the above-named 
application, and, believing that none of the references thus far cited 
anticipate the claims now sought, we respectfully ask their allow- 
ance. 

It will be admitted that the second and third claims is for a spe- 
cific combination of definite elements, and none of the references 
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thus far cited show these elements combined as applicant specifies 


and claims. 
The same may be said of the first claim. 


The allusion made to the nasal douche we cannot consider as a 
sufficient objection to the allowance of applicant’s claims. Appli- 
‘ant is not attempting to claim broadly an apparatus for producing 
a variable static pressure, for it will be observed that a percolator 
enters as a prime element into each claim, and a nasal douche 


neither contains that element nor does it appear to suggest the idea 
embodied in applicant’s invention. 


Heretofore it has always been the practice, in making fluid ex- 


was important), to employ more or less complex apparatus for ap- 
plying the menstruum at any desired pressure. 

The construction of apparatus has heretofore been such that this 
complicated mechanism was made necessary, and applicant by his 
invention has, as it plainly appears, overcome these difficulties. 

We do not dispute the fact that he has employed well-known 
principles, but his invention and apparatus embodies certain ele- 
ments that do not appear to have ever been combined as he com- 
bines them prior to his application. 

In view of the fact that there are no references adduced that in 

reality show applicant’s apparatus to be old, there would at 
o09 least seem to be a doubt as to the propriety of rejecting his 

present claims; and in such cases where such a doubt might 
arise we believe that the best practice of the Patent Office favors the 
resolution of such a doubt in favor of the applicant and the allow- 
anee of his claims, leaving any nice questions to be settled, if neces- 
sary, by the courts. 

We therefore respectfully ask an allowance of applicant’s present 
claims, unless additional and more pertinent references can be ad- 
duced. 

Respectfully, ete., LEGGETT & LEGGETT. 


tracts (where an extra or variable pressure upon the menstruum 


C 32398. 
DEPARTMENT OF THE INTERIOR. 
Unirep Srates Patent OFFICE. 
W asHineaton, D. C., Sept. 14, 1881. 
Nathan Rosenwasser, care Leggett & Leggett. 
Percolator. Filed May 3, 1881. 


This application should have received action early — July, but the 
clerk placed the amended file in the wrong place. 

There seems to be some grave misapprehensions on the part of 
the inventor in regard to the state of the art, as the examiner knows 
it and supposed it to be shown in the references. If applicant will 
consult the Am. Jour. of Pharmacy, vol. 51, 1879, p. 72, he will see 
the common form of regulating the liquid pressure by raising and 
lowering the containing vessel, which is connected to the percolator 


f 
~_ 
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proper by a flexible tube. In Parish’s Pharmacy, p. 129, pp. 118 

and 119, he will see the diaphragms in a percolator of exactly the 

shape he shows. It will therefore be seen that applicant simply in- 

verts his percolator—no more, no less. With these references appli- 

cant’s 5th claim becomes a claim for using a device not only claimed 
in other claims, but shown to be old. 

340 The office in this case is very glad to solve even the small- 
est doubts in the inventor’s favor, and a single definite claim 

to applicant’s exact construction will be at once allowed, for, as he 

will readily see, it must be an exceedingly limited one. 

The reference books are retained on the examiner’s desk to facilli- 
tate consultation by the inventor. 


A. G. WILKINSON, Ev’r. 


W ASHINGTON, D. C., September 27, 1881. 
Nathan Rosenwasser. Percolators. Filed May 3, 1881. 


Hon. Comm’r of Patents: 
Erase the Ist, 2d, and 3d claims. 
Respectfully, LEGGETT & LEGGETT, Al?’ys. 


We agree with the examiner in his statement in office letter of 
June 25, 1881, that the 4th and Sth claims express applicant’s in- 
vention. The references show the well-known prior art, with the 
large filling mouth at the upper end and contracted discharge outlet 
at its lower end. Applicant 1s the first to employ a large filling and 
discharge opening at the lower end and a contracted opening at the 
upper end. 

Respectfully, LEGGETT & LEGGETT, Alt’ys. 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE, 
WASHINGTON, D. C., Oct. 5, 1881. 


Nathan Rosenwasser, care Leggett & Leggett, pres’t. 
Percolators. Filed May 3, ’81. 


341 Applicant neglected to erase the 2d claim, which is merely 
for the use of the machine. The decisions upon this point 
are too well known, of course, to require citation. 

The first claim should certainly include the flexible pipe for con- 
nection at varying heights with a liquid reservoir. Unless this be 
included the claim would be for a meaningless and purposeless 
change of ends in a well-known apparatus. ‘There is not the slight- 
est disposition to curtail applicant in the protection of his inven- 
tion, but it is not of a magnitude to carry broad claims. 


A. G. WILKINSON, Ez’r. 


29—122 
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WasHineTon, D. C., October 10, 1881. 
Nathan Rosenwasser. Percolators. Filed May 3, 1881. 


Hon. Comm ’r of Patents: 

Erase all the claims and insert as follows: 

[1st. A percolator consisting of a container having a large filling 
and discharge opening at its lower end and a restricted opening at 
its upper end, through which pressure is transmitted to the sub- 
stance or liquid within the percolator, substantially as set forth. 

2d. A percolator consisting of a container having a large filling 
and discharge opening at its lower end and a restricted opening at 
its upper end, through which pressure is transmitted to the liquid 
or substance to be treated, and provided with a diaphragm fitting 
within its lower end, substantially as set forth. 

3d. The combination, with a percolator constructed with a large 
filling and discharge opening at its lower end and restricted opening 
at its upper-end,of a reservoirand a vertically adjustable conduit con- 
necting the reservoir and the upper end of the percolator, substan- 
tially as set forth. ] 


042 Mremo.—The above in brackets erased with red line, and 
in margin, in red ink, the words “ Erase and insert D,amend’t 
Dec. 14, 1881.” A. H. D., Ex’r. 
Respectfully, LEGGETT & LEGGETT, Aft’ys. 


Applicant should not be called upon to limit himself to the em- 
ployment of a rubber tube with the percolator. 

The fercolator is new; it is a decided and obvious improvement 
on anything that can be found, and applicant is entitled to protec- 
tion by a claim on its construction. 

Three new claims are now presented. It is believed that ashadow 
of doubt should not exist in the mind of the examiner as to the 
patentability of everyoneof the claims. Should the examiner still 
adhere to his position that applicant is only entitled to narrow and 
restricted claims, it is requested that he will finally reject the claims, 
giving his references of rejection for each claim rejected. 

Respectfully, LEGGETT & LEGGETT, Ai?’ys. 


C 32398. 
DEPARTMENT OF THE INTERIOR, 
Unitep Sratres Patent OFFICE, 
W asHinatTon, D. C., Oct. 18, 1881. 
N. Rosenwasser, care Leggett & Leggett, pres’t. 
Percolator. Filed May 3, ’81. 


The office is forced to repeat rejections, inasmuch as applicant is 
so persistent in claiming broadly what the state of the art shows to 
be old. 

Applicant’s first claim is untenable, first, because without the dia- 
phragm it is an entirely useless device. 


Sl 
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No possible way has been shown in which it can be used ° 
343 without said diaphragm. This claim is pure and simple toa 

funnel inverted. 

Secondly, this claim, as well as the second, is met by pat’s of Me- 
Cauley & Cady, Aug. 24th, ’80, 231,494; D. N. B. Coffin, Sept. 2d, 
‘06, 15646; Geo. Curtis, Nov. 29, ’70, 109,592, in class of filters, 
water distribution, and many others. Until applicant uses his hy- 
drostatie pressure, as claimed in last claim, his device merely inverts 
pp. 115 and 119, p. 128 of Parish Pharmacy. 

A. G. WILKINSON, Ev’r. 


W aAsHINGTON, D. C., December 12, 1881. 
Nathan Rosenwasser. Percolators. Filed May 3, 1881. 

Hon. Comm’r of Patents: 

Erase all the claims and insert as follows : 

|The combination, with a vessel,G,and adjustable tube IF, of a 
percolator; A, having a large filling and discharge orifice at its 
lower end and a restricted opening, B, at its upper end, with which 
connects the lower end of the adjustable tube or pipe F, substan- 
tially as set forth. | 


Mremo.— The above in brackets inclosed with red line, and in 
murgin, in red ink, the letter “ D.” - A. H. D., Ex’r.| 


LEGGETT & LEGGETT, Alt’ys. 


Serial No. 32398. 


DEPARTMENT OF THE INTERIOR, 
U.S. Patent OFFICE, 
W asHinetTon, D. C., Dec. 16, 1881. 
Nathan Rosenwasser, care Leggett & Leggett, city. 
Sir: Your application for a patent for an improvement in per- 
colators, filed May 3, 1881, has been examined and allowed. 
o44 The final fee, twenty dollars, must be paid and the letters 
patent bear date as of a day not later than six months from 
the time of this present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 
tion, with additional fees, under the provisions of section 497, Re- 
vised Statutes. The office aims to deliver patents upon the day of 
their date and on which their term begins to run; but to do this 
properly applicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six months allowed them 
by law. ‘The printing, photolithographing and engrossing of the 
several patent parts preparatory to final signing and sealing will 
consume the intervening time, and such work will not be done 
until after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention as 


et ena a 
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- above given, date of allowance (which is the date of this circular,) 


date of filing, and, if assigned, the names of the assignees. 

If you desire to have the patent issue to assignees an assignment 
containing a request to that effect, together with the fee for record- 
ing the same, must be filed in this office on or before the date of 
payment of final fee. 

Additional copies of specifications and drawings will be charged 
for at the following rates: Single copies, uncertified, 25 cents; 
twenty copies or more, 10 cents each. ‘The money should accom- 
pany the order. 

Very respectfully, V. D. STOCKBRIDGE, 
Commissioner of Patents. 


The within title is that given by the examiner in charge as most 
appropriate to your invention. Should you desire a change in the 
same satisfactory reasons must be given therefor on or before the 

payment of the final fee. 
345 figs In remitting the final fee give the serial number at 
the head of this notice. 


W ASHINGTON, D. C., December 28, 1881. 
Nathan Rosenwasser. Percolator. Filed May 3, 1881. 


Hon. Comm’r of Patents. 

Str: We respectfully ask permission to withdraw this case from 
issue and to have the same remanded to the examiner for his con- 
sideration of the following additional claim : 

[2d. A percolator consisting of a coniainer having a large filling 
and discharge opening at its lower end and a restricted opening at 
its upper end through which pressure is transmitted to the liquid 
or substance to be treated, and provided with an adjustable dia- 
phragm fitting within its lower end, substantially as set forth. ] 

Mrmo.—The above in brackets erased with red line and in 
margin, in red ink, the words “ E, per amendment February 15, 
1882.” A. H. D., Ex’r. 

Respectfully submitted, 
LEGGETT & LEGGETT, Al’ys. 

This is recommended. 

A. G. WILKINSON, Ez’. 

App’d. 

V. D. STOCKBRIDGE, A. C. 

Withdrawn Dec. 31, ’81. 

J. W. B. 


“ ya 
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DEPARTMENT OF THE INTERIOR, 
Unitep STates PATENT OFFICE, 
W asuinaton, D. C., Jan. 5, 1881. 
Nathan Rosenwasser, care Leggett & Leggett, pres't. 
Percolators. Filed May 3, 1881. 


The examiner is unable to find anything about an adjustable dia- 
phragm either in specification or drawing. 
046 Will the applicant state upon what he relies to carry the 
new claim for the diaphragm being adjustable, as something 
possibly may have escaped the examiner’s notice ? 
A. G. WILKINSGN, Ez’. 


Serial No. 32398. 


DEPARTMENT OF THE INTERIOR, 
U. S. PaATent OFFICE, 
WasHinaton, D. C., Feb. 21, 1882. 
Nathan Rosenwasser, care Leggett & L., city. 

Sir: Your application for a patent for an improvement In perco- 
lators, filed May 3, 1881, has-been examined and allowed. 

The final fee, twenty dollars, must be paid and the letters patent 
bear date as of a day not later than six months from the time of this 
present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 
tion, with additional fees, under the provisions of section 497, Re- 
vised Statutes. The office aims to deliver patents upon the day of 
their date and on which their term begins to run; but to do this 
properly applicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six months allowed them 
by law. ‘The printing, photolithographing, and engrossing. of the 
several patent parts preparatory to final signing and sealing will 
consume the intervening time, and such work will not be done until 
after payment of the necessary fees. 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of invention as 
above given,.date of allowance (which is the date of this circular), 

date of filing, and, if assigned, the names of the assignees. 
o47 If you desire to have the patent issue to assignees an as- 

signment containing a request to that effect, together with the 
fee for recording the same, must be filed in this office on or before 
the date of payment of final fee. 

Additional copies of specifications and drawings will be charged 
for at the following rates: Single copies, uncertified, 25 cents; 
twenty copies or more, 10 cents each. ‘The money should accom- 
pany the order. 

Very respectfully, KE. M. MARBLE, 
Commissioner of Patents. 
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The within title is that given by the examiner in charge as most 
appropriate to your invention. Should you desire a change in the 
same satisfactory reasons must be given therefor on or before the 
payment of the final fee. 

pes In remitting the final fee give the serial number at the head 
of this notice. 
WasuHinaton, D. C., Feb. 15, 1882. 
Nathan Rosenwasser. Percolator. Filed May 3, 1881. 


Hon. Comm ’r of Patents. 
Sir: Erase the 2d claim. 
Yours resp’y, LEGGETT & LEGGET, Attorneys. 


Memorandum of Fee Paid at U. 8S. Patent Office. 
Serial No. 32398. 1882. 


Inventor, Nathan Rosenwasser. 
Patent to be issued to inventor. 
348 Name of invention as allowed, percolators. 
Date of payment, March 25, 1882. 
Fee, final fee, $20. 
Solicitors, Leggett & Leggett. 
Date of filing, May 3, 1881. 
Date of circular of allowance, Feb. 21, 1882. 
Send patent to M. D. Leggett & Co., Cleveland, Ohio. 
Serial No. 32398. Ex’r Book No. 221}. 1881. 


Patent No. 256,504. Nathan Rosenwasser, of Cleveland, county 
of Cuyahoga, State of Ohio. 

Invention, percolators. 

Parts of application filed : 


Petition, May 3, 1881. 
Affidavit, apie hag 
Specification, “ “ “ 
Drawing, a 
Model, none required. 
Specimen. 


First fee, cash, $15, May 3, i881. 

i ee 
App. filed complete May 3, 1881. 

February 20, ’82. A. G. Wilkinson. 

Examined Dee. 15,1881. A. G. Wilkinson. | 
Countersigned Dec. 16, 1881. J. W. Babson, for Commissioner. 
Countersigned Feb, 21, 1882. J. W. Babson. 
Notice of allowance, Dec. 16, 1881. 

" . m Feb’y 21, 1882. 
Final fee, cash, $20, M’ch 25, ’82. 

" “ cert. 
Patented April 18, 1882. 
Att’y or P. O. address, Leggett & Leggett, present. 
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UnITED STraves PATENT OFFICE. 
NATHAN RosenwasseEr, of Cleveland, Ohio. 
Percolator. 


Specification forming part of Letters Patent No. 256,504, dated April 
18, 1882. Application filed May 3, 1881. (No model.) 


To all whom it may concern: 
Be it known that I, Nathan Rosenwasser, of Cleveland, in the 
county of Cuyahoga and State of Ohio, have invented certain new 
and useful improvements in percolators; and I do hereby de- 
350 clare the following to be a full, clear, and exact description of 
the invention, such as will enable others skilled in the art to 
which it pertains to make and use it, reference being had to the ac- 
companying drawings, which form part of this specification. 

My invention relates to percolating apparatus to be employed for 
filtering purposes or for making fluid extracts or decoctions; and it 
consists in a device constructed and adapted to operate substantially 
in the manner hereinafter specified. 

In the drawings, figure 1 represents my device in longitudinal 
section, and Fig. 2 shows the application of said device when used 
as a filter or in making fluid extracts. 

A is the main body of my percolator. 

B is a constricted inlet. 

C is the enlarged open end, which serves the double purpose of a 
discharge or outlet and as an opening through which the percolator 
is charged with filtering substance when the device is to be used as 
a filter or with any drug from which an extract is to be made. 

D isa perforated plate. This plate may, if desired, be replaced 
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by any porous diaphragm or interposing substance, such as filter 
paper, cloth, pumice, or the like. ‘This is to prevent the drug from 
escaping from the percolator during its use, and it is to be secured in 
position by suitable means. 

E represents the drug from which an extract is to be made; or, if 
the device is to be used as a filter, then E represents charcoal, sand, 
or any suitable filtering material. 

I will describe my apparatus as employed in, making fluid ex- 
tracts. 

The container A is charged with any drug or substance, E, from 
which an extract is to be made. ‘The drug E is charged into the 
container A through the enlarged mouth C. Now, by the ordinary 

process and mechanism for making fluid extracts it has here- 
351 —‘ fore been tle practice to charge the menstruum into the large 

mouth C; but this method made it impracticable to obtain 
any increased or variable pressure upon the menstruum unless a 
cap piece were fitted over the enlarged mouth C and a tube of its 
equivaient attached and connected either to an elevated reservoir 
containing the menstruum or else some special pressure apparatus 
connected with said tube. All this in practice is impracticable ; but, 
by the employment of my device and method, it is a very easy 
matter to charge the container A, and by applving the menstruum 
in exactly an opposite manner from that heretofore adopted, viz., 
to the end of the container A opposite the charging mouth C, to 
exert any desired pressure upon the menstruum. 

Fig. 2 of the drawings illustrates my method and mechanism, 
which consists, after the container A is charged in the usual man- 
ner through its enlarged mouth C, as already specified, in inverting 
the percolator, attaching a flexible or other tube, F, to the con- 
stricted mouth B, and applying the menstruum through said tube 
from an elevated reservoir, G. When thus used the enlarged mouth 
C becomes the ultimate discharge, which has never before, to my 
knowledge, been true in any method heretofore known or practiced. 
By elevating the reservoir G more or Jessa greater or lighter pressure 
is exerted by the menstruum, and it is therefore driven through the 
drug more or less forcibly and rapidly. This pressure, as may 
readily be seen, can be nicely adjusted and varied at pleasure to suit 
the requirements of any case. 

A stop-cock, H, may be used to govern the quantity of the men- 
struum admitted to the percolator A. 

What I claim is— 

The combination, with a vessel, G, and adjustable tube F, of a 
percolator, A, having a large filling and discharge orifice at its lower 
end and a restricted opening, B, at its upper end, with which con- 
nects the lower end of the adjustable tube or pipe F, substantially 

as set forth. 
002 In testimony whereof I have signed my name to this speci- 
fication in the presence of two subscribing witnesses. 
NATHAN ROSENWASSER. 
Witnesses : 
JNO. CROWELL, Jr. 
ALBERT E. LYNCH. 
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It is agreed that all exhibits introduced into this cause and referred 
to in this record, whether printed or not, may he used in evidence 
by either party at the hearing of this cause. 


And said cause is further continued until the present term, when 
the same came on to be heard before Colt, circuit J., and on the 
seventeenth day of January, A. D. eighteen hundred and eighty- 
five, was passed and entered the following 


Final Decree. 


Circuit Court of the United States, District of Maine. September 
Term, A. D. 1885. In Equity. 


303 NATHAN RosENWASSER and JENNIE A. SpietH, Complain- 
ants, 


JoHN Berry, Defendant. 


This cause came on to be heard at the September term, A. D. 1884, 
upon the pleadings and proofs, and was argued by counsel for the 
respective parties, viz., by William Henry Clifford, Esquire, for the 
eomplainants, and Wilbur F.-Lunt, Esquire, for the defendant; and 
thereupon, upon consideration thereof, to wit, January 17, A. D. 
1885, it is ordered, adjudged, and decreed as follows, viz: 

That the letters patent referred to in the complainants’ bill, being 
letters patent of the United States granted unto Nathan Rosenwasser 
for a percolator, numbered 256,504, dated April 18, 1882, is not a 
good and valid patent, and that the said Nathan Rosenwasser is not 

the original and first inventor of the improvement described 
354 and claimed therein, and that the said defendant has not in- 

fringed the said patent and upon the exclusive rights of the 
complainants under the same. 

And it is further ordered, adjudged, and decreed that the com- 
plainants’ bill be dismissed. 

And it is further ordered, adjudged, and decreed that the defend- 
ant recover of the complainant- his costs of suit, taxed at three hun- 
dred fifty-five dollars and four cents ($355.04). 

And on the 16th day of February, A. D. 1885, the complainants 
claim an appeal, by entry on the docket, to the Supreme Court of 
the United States, and on the 9th day of October, in the same year, 
file the following 


Appeal. 
Circuit Court of the United States, District of Maine. In Equity. 
300 NATHAN RosENWASSER ef al. v. JOHN Berry. 


To the honorable justices of the Supreme Court of the United States: 
The appeal of Nathan Rosenwasser et al., complainants and appel- 
lants above named, respectfully showeth— 
That on the 23d day of Feb., A. D. 1883, the above-named com- 
30—122 
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plainants filed their bill in the circuit court of the United States, in 
the first circuit and district of Maine, against the above-named John 
Berry, praying for an injunction against the said respondent restrain- 
ing him from the further infringement of certain letters patent of the 
United States, of date April 18, A. D. 1882, No. 256,504, upon per- 
colators, granted to the said Nathan Rosenwasser and owned by the 
said complainants, and for an account, and alleging in effect that the 
said invention was a new and useful invention; that it was 
306 =the property of the complainants, and that the respondent, in 
the district of Maine, had infringed upon the rights of the 
owners of the said patent by making, using, and vending to others 
to be used, the said invention without the license or consent of the 
complainants, to the great injury and damage of the complainants, 
but to what amount the complainants were ignorant, and prayed 
that the respondent might be ordered to account for and pay over 
to the complainants the profits that had accrued to him by reason 
of such sales, as well as the damages arising to the complainants 
therefrom; that subpoenas having been issued to said respondent, he 
appeared in said suit and answered to said bill, denying in substance 
and effect the complainants’ exclusive right to make, use, and vend 
to others to be used, the invention described and claimed in the let- 
ters patent referred to and the validity of the said patent, and de- 
nying that the respondent had infringed the patent or ex- 
307 ~=— Clusive rights of any of the complainants, and denying the 
novelty and usefulness of the invention described and claimed 
in said patent, and praying for a dismissal of said bill; and there- 
upon the complainants filed their general replication to said answer; 
that evidence and proofs were taken on both sides, and that said 
circuit court, on the 17th day of January, A. D. 1885, on the plead- 
ings, proofs, and arguments of counsel on both sides in said suit, 
made and pronounced a final judgment and decree in said suit dis- 
missing said bill with costs. Wherefore these appellants appeal 
from the whole of said decree of said circuit court of the United 
States, and respectfully prays that the decree of said court and the 
bill, answer, and all the pleadings, depositions, evidence, and pro- 
ceedings in said cause may be sent to the Supreme Court of the 
United States without delay, and that the said Supreme Court 
308 will proceed to hear the cause anew, and that the said decree 
of the said circuit court and every part thereof be reversed 
and a decree made according to the prayer in said bill with costs, 
or such other decree as to the Supreme Court of the United States 
shall seem just. 
Dated the twenty-first day of September, at 
1885. 


aforesaid, A. D. 


WILLIAM HENRY CLIFFORD, 


Solicitor and Counsel for the Complainants. 


On reading and filing the above petition of appeal, with a bond 
for costs, ordered that appeal be allowed. 
Oct. 9, 1885, Portland. 
Le BARON B. COLT, 
U. S. Circuit Judge. 
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And on the 10th day of said October, A. D. 1885, is filed the fol- 


lowing 


Bond. 
309 Know all men by these presents that we, Nathan Rosen- 
wasser and Jennie A. Spieth, of Cleveland, in the State of 
Ohio, and as principals, and E. 8S. Everett and H. B. Pennell, of 
Portland, Maine, as sureties, are held and firmly bound unto John 
Berry, of Biddeford, county of York, and State of Maine, in the full 
and just sum of two hundred and fifty dollars, to be paid to the 
said John Berry, his certain attorney, executors, administrators, or 
assigns; to which payment, well and truly to be made, we bind our- 
selves, our heirs, executors, and administrators, jointly and severally, 
by these presents. 

Sealed with our seals and dated this twenty-first day of Septem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
five. 

Whereas lately at a certain term for the first circuit and 
360 | district of Maine, in a suit depending in said court between 
Nathan Rosenwasser eal. and John Berry, a judgment and 
deerde was rendered against the said Nathan Rosen wasser e¢ al., and 
the said Nathan Rosenwasser et al. having obtained an appeal and 
filed a copy thereof in the clerk’s office of the said court to reverse 
the said judgment and decree in the aforesaid suit, and a citation 
directed to the said John Berry, citing and admonishing him to be 
and appear at a Supreme Court of the United States to be holden 
at Washington on the second Monday of October next: 

Now, the condition of the above obligation is such that if the 
said Nathan Rosenwasser et al. shall prosecute their appeal to effect 
and answer all damages and costs if they fail to make their plea 
good, then the above obligation to be void; else to remain in full 
force and virtue. 


NATHAN ROSENWASSER. [t.s. 
JENNIE A. SPIETH. rh. 8. 
E. S. EVERETT. rh. 8. 
H. B. PENNELL. rh. s.] 


Sealed and delivered in presence of— 
CHARLES W. BENFIELD. 
WM. F. SPIETH. 

GEO. W. THOMPSON 


To Everett and Pennell. 


Approved by— 


N. WEBB, Dist. Judge. 
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361 Authentication. 


UnItTED STATES OF AMERICA: 
Circuit Court of the United States, District of Maine. 


I, A. H. Davis, clerk of the circuit court of the United States for 
said district, do hereby certify that the foregoing printed and writ- 
ten pages (numbered from 1 to 360, inclusive) are a full, true, and 
correct transcript of the record and proceedings in the cause, Na- 
than Rosenwasser et al. vs. John Berry, therein named, as the same 
appears of record and on file in my office. 

Witness my hand and the seal of said court this 12th day of Oc- 
tober, A. D. 1885. 


[Seal of the Circuit Court, Maine. ] 


A. H. DAVIS, Clerk. 


362 Opinion of the Court. Filed January 17, 1885. 
Circuit Court of the United States, District of Maine. In Equity. 


NATHAN ROSENWASSER ef al. ) 
v. » No. 311. 
JOHN BERRY. 
Cont, J.: 

This suit is brought for an alleged infringement of letters patent 
No. 256,504, granted to Nathan Rosenwasser April 18, 1882, for im- 
provements in percolators for filtering purposes or making fluid ex- 
tracts from drugs. 

Percolators are old. The main elements described in the Rosen- 
wasser patent, consisting of an elevated reservoir or vessel, a lower 
vessel containing a perforated plate or diaphragm on which the drug 

rests, and a tube or pipe connecting the two vessels, are old. 
363 In the old percolators the lower vessel is often made in the 

shape of a funnel, and the drug is charged at the wide open- 
ing on top. <A cap piece may then be put on, which connects with 
the tube or pipe attached to the reservoir. The discharge takes 
place through the restricted opening at the bottom. Rosenwasser 
inverts this funnel-shaped vessel, and then charges the drug through 
the wide opening at the bottom, through which the discharge also 
takes place. 

In filling, the wide open end is turned upwards and the drug put 
in. A diaphragm is then inserted, on which the drug rests. The 
large end is then turned downwards and percolation begins. By 
this means, as set out in the specification, the upper part of the per- 
colating vessel is closed, so that any increased or variable degree of 
pressure can be brought to bear on the menstruum, depending on 
the elevation of the reservoir. 

The claim is as follows: 
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“The combination, with a vessel, G, and adjustable tube F, ofa 
percolator, A, having a large filling and discharging orifice at its 
lower end and a restricted opening, B, at its upper end, with which 
connects the lower end of the adjustable tube or pipe F, substan- 
tially as set forth.” 

It will be observed that the claim omits to include a diaphragm 
as an element of the combination. A diaphragm is necessary to 
prevent the drug falling out from the opening at the lower end of 

the vessel. A diaphragm, however, is described in the speci- 
364 fication and seen in the drawings. ‘The plaintiffs contend 

that consequently it is made a part of the claim by legal con- 
struction. If we should adopt this view it is still extremely doubt- 
fulif the machine is operative without the use of a second diaphragm, 
which is nowhere mentioned in the patent. When the large open 
end of the lower vessel is turned upwards for the purpose of filling 
it would seem evident that a portion of the drug will fall out of the 
small opening at the other end unless there is another diaphragm 
to prevent it. It is possible that the drug may be so coarse or the 
opening so small that but little, if any, will escape. Practically, 
however, we think the evidence shows that two diaphragms area 
necessity. It is a most significant fact that the percolators sold by 
the complainants have two diaphragms. 

But in view of the prior state of the art we fail to find any inven- 
tion in the Rosenwasser patent. The most that Rosenwasser can 
claim is an improvement which consists in closing the upper part 
of the vessel containing the drug, by which means an increased or 
variable pressure can be brought to bear upon the menstruum, this 
result being accomplished by making the large open end at the bot- 
tom of the vessel the charging and discharging mouth. That this 
is the scope of the improvement is apparent on reading the patent. 
No claim is made in the patent for an adjustable diaphragm. If 
Rosenwasser had been the first to close the upper part of the perco- 
lating vessel he might lay claim to an invention, but we find a ves- 

sel air-tight at the upper end described in Boullay’s filter or 

365  percolator, United States Dispensatory, by Wood & Bache, 

13th ed., 1870, p. 932, and in the Real press, described in 

Geiger’s Handbuch der Pharmacie, published in 1830, vol. I, 
p. 157. 

The invention of Rosenwasser narrows itself down to the mode of 
charging the drug. Instead of filling the drug from the top of the 
percolating vessel and then inserting a diaphragm he turns the bot- 
tom of the vessel upwards, fills in the drug, inserts the diaphragm, 
and then turnsthe vessel back. Tofilla vessel from the bottom instead 
of from the top does not seem to me to constitute invention. The 
design of the patent laws is to reward those who make some sub- 
stantial discovery or invention which adds to our knowledge in the 
useful arts. Atlantic Works v. Brady, 107 U.5S.,192. Not every 
improvement is invention, but to entitle a thing to protection it 
must be the product of some exercise of the inventive faculties, and 
it must involve something more than what is obvious to persons 
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skilled in the art to which it relates. Pearce v. Mulford, 102 U.S., 
112. 
These considerations are independent of the fact that in Beindorf’s 
device, described in Geiger’s work, supra, it appears that the perco- 
lating cylinder was inverted after filling. We do not think the com- 
plainants show the translation from Geiger introduced by the de- 
fendant to be incorrect. At all events, it may be said that the eyl- 
inder in the device of Beindorf might be charged from the lower 

end. There is also considerable evidence going to prove that 
366 a perculator embodying the Rosenwasser patent was used 

by one Nietsch in New York as early as 1873, and by the 
defendant Berry in 1878 in his shop, at Biddeford, Maine. In view 
of the other conclusions we have reached it becomes unnecessary to 
decide whether this last defence has been proved. The bill must 
be dismissed, and it is so ordered. 


A true copy. 
[Seal of the Circuit Court, Maine. ] 


Attest : A. H. DAVIS, Clerk. 


367 The United States of America to John Berry, of Biddeford, in 
the district of Maine, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed, in 
the clerk’s office of the circuit court of the United States for the dis- 
trict of Maine, wherein Nathan Rosenwasser and Jennie A. Spieth, 
citizens of Cleveland, in the county of Cuyahoga and State of Ohio, 
are appellants and you are defendant, to show cause, if any there be, 
why the decree rendered against the said appellants, as in the said 
appeal is mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Nathan Webb, judge of the district court 
of the United States for the district of Maine, this tenth day of 
October, in the year of our Lord one thousand eight hundred and 


eighty-five. 
NATHAN WEBB, 
District Judge. 


368 [ Endorsed:] Rosenwasser ef al. v. Berry. Citation. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and eighty—, personally appeared before 
me, the subscriber, —-—, and makes oath that he delivered a 
true copy of the within citation to —— 


‘ 


Sworn to and subseribed the — ——, A. D. 188-. 
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—— 
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District oF MAINE, 88: 
OcToBEeR 107rH, 1885. 
[ hereby acknowledge due and legal service of the within citation. 
JOHN BERRY, 
By W. F. LUNT, 


His Solicitor & ( OUN Ss l. 


Endorsed on cover: Maine C.C. U.S. No. 122. Nathan Rosen- 
wasser and Jennie A. Spieth, appellants, vs. John Berry. Filed Oc- 
tober 14, 1885. 
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LIN mGiU LS =. 


NATHAN ROSSEN WASSER, ET AL. 


V. 


JOHN BERRY. 


OCTOBER TERM, 1888. 


APPEAL FROM THE CrrcuIr CourT or THe UNITED STATES FOR 


THE First Circuir aANp District or MAINE. 
BRIEF OF 
WILLIAM HENRY COLIF FORD, 


For A pp hunt. 


October Term, 1888. 


ROSSENWASSER eT Al 


IN EQUITY. 


APPELLAN'TS’ 


‘ 


Appeal from a decree in equity of the Circuit Court of the 


} . , “* : ‘ i 7 ° 
d States for the First Circuit an istrict of Maine 


4) nen lt a " 5 om ‘ —_ . . 
cause was a bill in equity, | n an account and an 
ion for the iniringement or certain original ietters patent 


on a percoiator 
Ih ry] 7 +7 < . thy a 
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is numbered 256,504, and is dated April 18, 188: 


well and fully described 


main body A, a constricted inlet B, an en- 


larged open end C, and a removable, adjustable, perforated 


plate R. D 


This set of devices is to be used in combination with an ele- 


vated reservoir and a flexible tube, connecting the reservoir and 


the main body A. 


The reservoir contains the liquid or menstruum, which being 


suffered to flow down from the reservoir through the tube, 


enters the constricted inlet of the main body A, and there 


a 


percolating through the drug resting on the perforated plate, 


carries with it through the perforated plate and into a recepta- 


cle below, the soluble properties of the drug, which it is the 


intention to extract. 


The main body A is of peculiar construction and use. 


It has the enlarged open end C. This enlarged open end 


serves both for the mouth through which to charge the vessel 


A, and for the exit of the extractive properties of the drug 


with their vehicle, the liquid. This open end also serves for 


the final discharge of the exhausted drug, 1. e.: when the pro- 


cess of percolation has been finished. 


The method of manipulating the main body A is also new. 


While the process of percolation is progressing, the enlarged 


open end C is downward, as seen in the drawing of the schedule 


~~ 


annexed to the patent. Obviously this is to allow the extract- 


ive matters in their liquid form, to drip downwardly as they 


are separated from the fiber of the drug. So also is the open 


end held downwardly when the exhausted drug is poured out 


of it. 
But when the main body A is first charged with the drug, WwW 
preparatory to percolation, the vessel A is then. held with the ; 
< 
open end C upwardly. The drug is then placed into it against the | q 
fixed end or diaphragm, and the perforated plate D then placed ( 
upon the drug and there secured. Then the main body A is Le 
reversed so as to bring the open end C dewnuward, and the per- » 
€ 


oa 


colation is begun. 


Thus we see that the invention consists of a vessel of a pecu- 


liar structure, when used and handled in a prescribed way. 


The invention is for a percolating vessel having an enlarged 
=> ae 


~ 


or large opening C, a closed upper end with a constricted inlet 


B, a removable, adjustable, perforated diaphragm D; the said 


vessel to be used with the opening C upward for charging pur- 
poses, or when filling the vessel with a drug, and said end C to 
: be the bottom when the process of percolation is going on, when 
the vessel is finally to be emptied of the exhausted or percolated 
drug. The diaphragm D is employed to ho/d in and keep in place, 
the drug in the vessel while percolation is going on. It is also 
employed to regulate pressure on the drug while it is being acted 
upon by the liquid or menstruum. 
‘ ™ yy a ae —_ 
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The advantages of the device, the arrangement of the parts, 
and the method of operation, are set forth in the patent and are 


not controverted 


Indeed, no controversy on the point of the usefulness of the 
invention could consistently take place, because the respondent's 
device operates in exactly the same way as that described and 


: . . . } 7 . 
claimed in complainants patent. 
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The cause came on to be argued in the Circuit Court of the 


United States for the First Circuit, Oct. Term, 1885. 


The Court delivered an opinion ordering a decree dismissing 


the bill on the ground set forth in the opinion. 


Record, p. 236. 
Y From this decree the complainants appeal. 


Assignment of Errors. 


1. The Court erred in holding that it is doubtful if the com- 


. ; plainants device is operative without a second diaphragm. 
* 
, > 


This set of devices is to be used in combination with an ele- 


vated reservoir and a flexible tube, connecting the reservoir and 
“ 4 ~ . . . 


the main body A. 


Ihe reservoir contains the liquid or menstruum, which being 
suffered to flow down from the reservoir through the tube, 
: : iia Sale , 47 " : ] - , on ‘ on 
enters the constricted inlet of the main body A, and there 


. 
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percolating through the drug resting on the periorated piate, 
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carries with it through the perforated plate and into a recepta- 
. } lial! +; +} l sac: ship ' ' 1. 
cle below, tne solupie Properties I the drug, which i 1s tne 


intention to extract. 
The main body A is of peculiar construction and use. 
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It has the enlarged open end lL. [his eniargea Opel end 
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serves both for the mouth through which to charge the vessel 
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A, and for the exit of the extractiv properties of the dru 
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with their vehicle, the liquid. This open end also serves for 
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the final discharge of the exhausted drug, 1.e.: when the pro- 
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cess of percolation has been finishe 


The method of manipulating the main body A is also new. 
4 
While the process of percolation is progcressine. the enlarged 
i oes, = 
open end C is downward, as seen in the drawing of the schedule 


annexed to the patent. Obviously this is to allow the extract 


] 
' 


ive matters in their liquid form, to drip downwardly as they 


are separated from the fiber of the drug. So also is the open 


end held downwardly when the exhausted drug 


of it. 


But when the main body A is first charged with the drug, 
preparatory to percolation, the vessel A is then. held with the 
open end C upwardly. The drug is then placed into it against the 
fixed end or diaphragm, and the perforated plate D then placed 
upon the drug and there secured. Then the main body A is 
reversed so as to bring the open end C downward, and the per- 


Cc 


colation is begun. 


Thus we see that the invention consists of a vessel of a pecu- 


liar structure, when used and handled in a prescribed way. 


} 


The invention is for a percolating vessel having an enlarged 


OFT large opening C, a closed upper end with a constricted inlet 


8, a removable, adjustable, perforated diaphragm D; the said 


vessel to be used with the opening C upward for charging pur- 


poses, or when filling the vessel with a drug, and said end C to 


be the bottom when the process of perco! ition IS roing on, when 
the vessel is finally to be emptied of the exhausted or percolated 
drug. The diaphragm D is employed to ho/d in and keep in place, 


the drug in the vessel while percolation is going on. It is also 
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employed to regulate pressure on the drug while it is being acted 
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upon by the liquid or menstruum. 
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The advantages of the device, the arrangement of the parts, 


and the method of operation, are set forth in the patent and are 


not controvel ted. 


Indeed, no controversy on the point of the usefulness of the 
invention could consistently take place, because the respondent's 
device operates in exactly the same way as that described and 


claimed in complainant's patent. 
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Che cause came on to be argued in the Circuit Court of the 
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United States for the First Circuit, Oct. Term, 188s. 


The Court delivered an opinion ordering a decree dismissing 
! 


the bill on the ground set forth in the opinion. 


» 7 ~ 
Record, Pp: 226. 
From this decree the complainants appeal. 


Assignment of Errors. 
1. The Court erred in holding that it is doubtful if the com- 


plainants device is operative without a second diaphragm. 


2. The Court erred in finding that in view of the state of the 


art there was lack of invention in the device described and 


claimed in the Rossenwasser invention. 


3. The Court erred in deciding that the scope of complainants: 
invention was closing the upper part of the vessel containing 
the drug, and making the large open end at the bottom the 
charging and discharging mouth. 


‘ 
4 


4. The Court erred in holding that the closed upper end of a 
percolator, such as shown in the Rosfenwasser patent, was 
shown in Boullay’s Filterand in the Realsche Presse referred 


to in the Opinion. 


5. [he Court erred in its definition of the nature and extent 


of the RK osgenwasser invention. 


6. The Court erred in deciding that although the device in 
Geiger's Pharmacy was inverted after filling, and because it 
might be charged from the lower end, was an anticipation of 


complainants. invention. 


7. [The Court erred in determining that Rosgenwasser was 
not the original and first inventor of the device described and 


claimed in the patent referred to in the bill 


9. The Court erred in deciding that the alleged invention was 
fully and completely and exactly described in the printed works 


cited in the answer. 


LO. The Court erred in QO} lering the decree Lo be entered in 


favor of the respondent. 


Infringement. 


Upon the question of infringement or the similarity of the 


respondent's and the complainants’ devices, it is hardly neces- 


sary to say much. Their exact resemblance is apparent upon 
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inspection. It is not anticipated that upon this point there 


will be much controvérs\ 


it G, an additional dia- 
phragm is interposed at the closed end. But this is merely a 
substitute for the fixed end of the main body A in the com- 
plainants’ device. It serves the same purposes. It admits the 


liquid in upon the drug and aids to keep it compressed and in 
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Che method of manipulating the cylinder, as above described, 
in connection with the removable and adiustable plate D, will be 
found, I think, the novel features of the device. 

Che adjustable plate D is not named in the claim, but being 
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Necessary parts, left out of the claim, but if well described, 
are supplied by legal construction. 

Kittle v. Merriam, 2 Cur. Rep. 479. 

10 Mo. Law Rep., 665. 

Richardson, 7 Off. Gaz., 1053. 


Wheeler v. Mowing Co., 2 Off. Gaz. 442. 
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appears from the publication referred to. 
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turned bottom up,’ has no force to show a filling like that set 
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A.D. 138758. 


I submit that this is not a sufficiently definite notice to meet 
the requirements of the statute relative to special matter to be 


piven in defense e. 


rior use 
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anata, 


perhaps has rather a bad 


this evidence amounts to nothing, ar 


tinge. 


e next witness is George E. Ricker 


| 
a 
| 


in the direct examination, he st 
lirectly to Ex. ro. 
somewhat iller proportions: 


’ } 
<3 . + r } iy Te’. , 
xiL OT] CTOSS, he aiso takes on 
X. 19 (an vou testify from your own recollection ana not from intor- 
‘ : . } ' | . - } } = 
mation otherwise derived, that the lows ssel had this perforated diaphragm» 
p ed io ’ i i v\ Sct { r 
din I i in? f 
AX. 2 (an you testify of your Own Knowledge 0i 75 — and not trom 
rormat 1 otherwise derived—that the lower vessel ha it e tim it was 
, + ‘% 
eing usea iphragm iike this one with a smaiil handie« 
19 [ 
—_. 1 ever see the lower vessel, w ate, from yur 
‘ " ? , ' ’ » ’ ry ) ' - ly 
Wi iv VN Ge 9 T ii id ) — ail ‘ ii i} : Wtii % » 
, " : } 
! - " \\ te r or th or tne two il rea to 
| | ’ ‘ ‘ 9 8 
{ I can’t state the particular day 
7 , ; s| I } ' I wri a Ww ‘ ig saAW LAL vesse 
wit I ; \\ i i Sint, [57° 
= i ~ ‘ t 
P . | , Les . le ’ VeSSéE if 
a 1) know tf \ Ww c<nowle A . t 
[ 1) ‘\ ¢ ” ; at | , on VW { is 
| ' } 
i 4. : } 4 


X. 24. Did you ever see Berry filling the vessel with any substance 
Ans. I have. 
a 2. Do you know what it was 


Ans, I do not. 


=f » $I ; 4 , -} » ’ rr r} 7 ‘ , 
X. 26. Can you testify that the vessel that you saw had this nipp! 


. . . : Re = tho L. : éh — .\ 
X. 27. Can you testify that the other one had this screw cap 
An [ cannot—but I think not. 
, , 
X. 25. Can you testify that oth of them, or « them, had tl 


stop-cock which you see on them now? , 


As Chey both had them on them, 
o i ’ 
/ Was the wwer end ef wer vesséi sel wh ;.7 “ae } 
‘ 4 ] 
in the bench or table 
q — } .% 
£4 7i5 Funne Si Ape 
X 30. Did you se ly perforated Glaphragms——sepata i trom the iower vess¢ 
ls ¥ } t a 
'¥ ny al) ‘ al ‘¥ ‘ il 
Ain I can’t rem ( 
> J -_ 
ii¢ 4. 


6 th . } | : 4] " " the 
[his witness Degins with more caution than some ot th 


X 3. State whether or not you have seen the device now shown you—respond 


‘nt’s F = ~ l_taf | i " } tas. 1 ons} , i recur rire? a 
ent’s AXNTDIT 1lo—i1n piaaeiord, if Ves, WihHCTE and Woen aia You LLE St Set if 


An I could not swear that it was the very identical thing, but one similar in 


every way, shape or manner—that is, so far as the exterior is concerned. I saw it 


‘ 


in Biddeford, in the year 1878, at John Berry’s drug store. 
Record p. 75 
“ ] . | .u7 . . L. - ] % : ’ a 
Subsequently, however, he states that the percol iting vessel 
had projections from its interior periphery near its lower end, 
: ie: ) i 
and that on these sticks projected upwardly into the vessel to 


hold the diaphragm. 


X Q. Jo you mean that the sticks rested upon points or studs prorecting trom 


] } . ] ' : ss 
the lower end and inside of the percolating vessel ? 


Pam 


Ans. Yes, sir. 


ee 


A | State if you can point out the place where such projections existed, or if 
you see any marks indicating where those studs were. 

Ans. I can’t point out the particular place, The sticks were in there, some four 
or five, I think; I can’t recollect just where they were. 


a — « 


: 
this, this witness repeatedly states that he saw Ber- 
ry insert into the lower end of the percolating vessel, a disc of 


li hat 


}se> ? ’ ‘Y 7 ". | " ~- - ] » . a — - en 
the same diameter as the interior of the vessel and flatwise. 


] ’ I. . * . : : - . lL. : - " 1, + roc Cc 4 ~ 
Is, the disc, the same diameter as the interior of the vessel was 
pushed into the vessel flatwise and made to pass the projections, 


in inch In leneth, without tipping or slanting. 


Pag 70. /nts. 24 tO 29. 
) _— - 

Page 77, Int. 3; 

XN ao © 

Page 78, Ints. 45 to 46 


} ‘ ° . ] ] . " : , rl, »¥ " t + | > ; . 
But he took it all back quick enough when he got the proper 


aa. * te 
Edmund E. Swett testifies squarely that he saw Exhibit 10, o1 
something like it, In [878 


. ' ; : 1 ) 1_] —- a t 
He mxes tne date bec luse ne came to B daaetora, Maine, to 


He is a relation of Berry’s. 


He was in Pennsylvania in 1878 and came on to Maine. 


He has resided in Biddeford since 1880, and has seen this 


thing every time he has been into his shop since that time. 


He had a talk with Berry before testifying. 
Page 81, /nts. 26 to 27 1-2. 


Md 


— 


eee CO Kmery was called but his evidence amounts to 


nothing in the way of confirmation. 


, “ 
Page 196, ut. 9. ‘ 
Page 1Q7, [nts. [4 Lo 37: 
j 
¢ 
To meet this, the complainant put onto the stand two wit- 
: nesses :t-— 
a ne : 4 
| William E. Emery, 
| " _ 
1 Edwin U. Blackstone ' 
22 ‘ 
i Emer ; clerk with Berry two ve; rior t oe 
} “mery was clerk with Berry two years prior to 1881. 


Blackstone was clerk with Berry from 1881 to 1884. 


William E. Emery is given by Ber persons 
that knew o 


Page 52, /nt. 1 
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the Supreme Court of the United States. 


October Term, IsSSS 


IN’ EQUITY. 


comer mma 


NATHAN ROSENWASSER, 


JOHN BERR\ 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF MAIN} 


BRIEF FOR APPELLEE. 


SUPREME COURT OF THE UNITED STATES. 


IN EQUITY 


NATHAN ROSENWASSER, 


JOHN BERRY 


The complainants base their claim to a decree upon their Letters 


* 


Patent No. 256,504, printed on pages 14 and 15 of the Record. 


i. 
ers patent issued to Rosenwasser are in- 
valid, decause the specification is ambiguous and does not describe and 
claim an operative combination. 


Rev. Stat., § 4,888. ‘“ Before any inventor or discoverer shall re- 


ceive a patent for his invention or discovery, he shall make applica- 


tion therefor, in writing, to the Commissioner of Patents, and shall 
file in the Patent Office a written description of the same, and of the 
manner and process of making, constructing, compounding and using 
it, in such full, clear, concise and exact terms as to enable any per- 
son skilled in the art or science to which it appertains, or with which 
it is most nearly connected, to make, construct, compound and use 
the same ; and in case of a machine, he shall explain the principle 
thereof, and the best mode in which he has contemplated applying 
that principle, so as to distinguish it from other inventions; and he 
shall particularly point out and distinctly claim the part, improvement 
or combination which he claims as his invention or discovery.” 

The alleged invention is for a combination of parts for a specified 
purpose. 

The text of the specification indicates that a porous diaphragm or 
filter paper, cloth or some device for retaining within the percolator 
the substance from which the extract is to be obtained, is absolutely 
necessary for the successful operation of the combination for perco” 


lating purposes. 


i 
--® 


The claim is “the combination with a vessel G and adjustable 
tube F, of a percolator A, having a large filling and discharging ori- 
fice at its lower end, and a restricted opening B, at its upper end with 
which connects the lower end of the adjustable tube or pipe F, sub- 
stantially as set forth.” 

There is no description of a percolator in said specification. Its 
interior arrangement is not described. Percolators as described in 
the U. S. Dispensatories, 9th Ed., 784, 13th Ed., 932, 14th Ed., 
932, show a funnel-shaped vessel inside and out. It is manifest that 
if the percolating vessel being funnel shaped is inverted for use, its 
contents, if any, must either from gravity or pressure fall out. If 
operated while inverted, some device for retaining the contents, Is 
an essential part of the combination as much as the tube or reservoir. 

See testimony of Morgan, pp. 87, 107. 
See claims, pp. 225, 226, Proceedings in Patent Office. 


See claims, p. 228, of Rosenwasser’s application. 


In the descriptive part of his letters patent, it is said that cloth, 
filter paper, etc., may be used to retain the contents of the percolat- 
ing vessel, thus excluding a diaphragm plate as an essential part of 
the device, and the claim makes no reference to it. 

A claim for a combination which omits an essential operative part 
cannot be a valid claim for a useful and practical invention. 

The machine or combination must be a practical means of doing 
what is desired. 

If the diaphragm was supplied to the claim by legal construction, 
the device would not be operative. 


See testimony of Rosenwasser X 71, 76, 77, 78,— pp. 27, 28. 


2. The letters patent issued to Rosenwasser are void for want of 


invention in the combination therein described and c/aimed. 


The patentee, Rosenwasser, on pp. 26 and 27 testifies : — 
X 65. The percolating vessel described in your letters 
patent— complainants’ Exhibit A — describes a cylindrical vessel, 


open at one end and closed at the opposite end, save a constricted 


A eel 


opening and tube connected therewith, does it not ? 
Ans. That is part of my percolating vessel as described in my 


patent. 


best 


: 
i 
- } 
4 
e 
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. 


b. 


t 


+ s, 


X 654. Does or not that describe completely the percolating ves- 
sel, excepting its interior arrangement, as in Fig. 1, Ex. A? 

Ans. It does. 

X 66. Please state whether or not the container or percolating 
vessel, shown in Fig. 1, Ex. A, is an ordinary percolator, such as has 
been in common use for many years, save and excepting therefrom 
the diaphragm ? 

Ans. Itis, when inverted; but it is not then my containing ves- 
sel ; and as it is when used for the purpose of the invention, It 1s not 
a common percolator 

X 68. Is the wide opening for solids different from the opening 
for solids in any common percolator ? 
Ans. It is of the same nature. 

X 69. Is it of the same form ? 


A778 It a 
a $46 ‘ ide 


EXTRACT FROM COMPLAINANTS PATENT. 


Page 15. ‘‘ Now, by the ordinary process and mechanism for 
making fluid extracts, it has heretofore been the practicé to charge 
the menstruum into the large mouth C; but this method made it im 
practicable to obtain any increased or variable pressure upon the 
menstruum wz/less a cap-piece were fitted over an enlarged mouth C and 
a tube or its equivalent attached and connected etther to an elevated reser- 
vowr containing the menstruum or else some special pressure apparatus 
connected with said tube. All this in practice is impracticable; but 
by the employment of my device and method it is a very easy matter 
to charge the container A and by applying the menstruum in exactly 
an opposite manner trom that heretofore adopted, viz: to the end of 
the container A, opposite the charging-mouth C, to exert any desired 
pressure upon the menstruum.”’ 

In other words instead of using a suitable cap for the percolating 
vessel such as he describes, he inverts an ordinary percolating vessel, 
and is then obliged to supply the equivalent of a cap to retain its 
contents when so inverted. 

“Figure 2 of the drawings illustrates my method and mechanism 
which consists, after the container A is charged in the usual manner, 
through its enlarged mouth C, as already specified, in inverting the 


percolater, attaching a flextble or other tube F to the constricted mouth B 


and applying the menstruum through said tube from an elevated reser- 


vor G.”’ 


The container A is nowhere described as having a diaphragm asa 
constituent part of the structure. 

See pp. 224 to 229 as to claims. 

Changing a mill from a horizontal to a vertical position does not 
involve invention. 

The use of an old article in a new situation is not of itself sucha 
novelty as to be monopolized. 

The mere reversal of two parts of a device in their position upon a 
structure is not to be regarded as a novelty. 

A modification which follows the reversal of an apparatus, as a 
matter of course, should not be recognized as a novelty. 

It is not invention to combine old devices into a new article with- 
out producing any new mode of operation. See Supreme Court 
cases cited in Sec. 37, Walker on Patents. 

Invention, in the sense of the patent law, is the finding out, con 
triving, devising or creating by an operation of the intellect, some- 
thing new and useful, which did not exist before. 

It must be new, it must be useful. If it is a machine it must be 
operative, and accomplish the end practically and usefully in the way 
pointed out. 

Parkhurst vs. Kinsman, 1 Blatch., 497. 

Rosenwasser'’s device as patented, cannot be practically used. 
Berry's testimony Ans. to Int. 25. pp. 40, 41, shows that without a 
diaphragm or some equivalent device in the percolating vessel where 
the fluid enters, the drug would expand and clog the inlet. The 
menstruum, used by druggists are all of a volatile nature and the use 
of a percolating vessel with a wide, open mouth or discharge orifice is 
impractical and inconvenient, Ans. to Int. 31 & 32, p. 43-44. But 
the best proof that Rosenwasser’s device is impractical is found 
in his own testimony. On cross ex. Int’s. 59 & 64, p. 26, com- 
plainant says he has not manufactured and sold any percolators with- 
out closing the lower end of the container with a cap having a con- 
stricted outlet similar to the inlet at the top. The cuts Resp’s Ex’s 
2, 3, 4and 5, show some of the modifications which Rosenwasser 
found it necessary to make in his supposed invention in order to 


make a practical use of it. 


oO 


The Court will take notice of devices and contrivances which have 
been long in use and: the structure and form of which are matters of 


common knowledge. 


The state of the art is shown in the U. S. Dispensatory, by Wood 
& Bache 13th ed 


> on : . oll « carl e . ae } 
[570 iIntroauced 5 in Parrish S P i 


tical Pharmacy, 
>» DP. 107. Ures Dic. 


' 27 279 -elcer 
D. 370, 372. (yelg 


— ; - nme. yar D nos — ‘7 
[dO07, p. [3 35. len Vi lOpa ila Britannica, Vol 


of Arts and Manuf., Vol. 2, p 


Leibig’s Kd. of same, 157. Loisel’s Patent, Exhibit 
John Berry, p. 38. A. F. W. Neitsch, pp. 58-60. Ham} 


pp. 66-67. Seigmond, p. 75, 76. Hermon Paepke, p. 122. See 


} } any 
7. - > ae ie ie ie | : ie, 
Record. Dp. a LY PF OP 


n of the papers, Resp. Ex. 17, will show the ol 
tion of the patent office examiner communicate 


attorneys concerning a percolator ¢ See Record, pp. 225-20) “consisting 


of a container having a large filling and discharge opening at its lower 


end, and a restricted opening at its upper end through which pres- 
sure is transmitted to the substance or liquid within the percolator, 
substantially as set forth.” This ts the first claim as the 

Concerning this claim the examiner says (bottom of 

lic: , iret ] ' ’ ‘ ] iret “71 . . = @ Be »¢@ | +e 

plicant’s first claim is untenable. First, because without the dia- 
phragm it is an entirely useless device. No possible way has been 
shown In which ) 


it can be used without said diaphragm. This claim 


is pure and simple to a funnel inverted.” 
That claim was presented with the same description as is now con- 
tained in complainants Letters Patent. 


the claim as now drawt 


The defendant asserts that wn, combining a 


tube and reservoir wit 


| th a container or percolator, is above described, 
| 1S also untenable ior the Same reason, 

| This is so apparent upon examination that no argument or refer 
| ence is required. 


A reference to the Dispensatories in the case, the testimony ¢ 
Dr. Hill, p. 69, and other works ; 


where they do not show specially, a cover fixed to tl 


pove referred to, 


Berry, p. 40, 41, 


percolating vessel when in operation, show one fixed t 
When fixed to the top it is a substantial part > structure of 
the percolating vessel and it can make no differenc 


while in OpCTa- 
tion and combination with the tube and reservoir whether or not it 
can be detached afterward. 

The percolating vessel in each case must be held mouth upward 


when charged and downward when the solid is discharged. 


Rosenwasser says his percolating vessel must be held mouth 


downward while the process of percolation is in progress. There 


is no utility in such a device or method of using it and besides it 
is not practical for use in the business of a dru 
Berry, p. 43. Rosenwasser, pp. 25, 26, 42. 


The practical advantage over the ordinary funnel or percolator is 


nothing. There can be no invention in a simple enlargement of the 


orifice for the discharge of the percolate. 
Vinton vs. Hamilton, 104, U. S., 4or. 

The exterior of the device which Rosenwasser claims as new and 
his invention, is the Boullay percolator when operated with a cover 
and column of water.as described, simply cutting off the lower end 
of the percolating vessel. 

The testimony in this case shows that it is impracticable to use 
Rosenwasser’s device, for two diaphragms are necessary. 

See Morgan, p. 102. 

Rosenwasser, xX 71-79. p. 27, 28. 

Berry, p. 50 x 122-126, x 153. p. 53. 
The device must be practicable to be patentable 

Sayles v. Chicago & N. W. R. R. Co., 1 Bissell, 468. 
Rosenwasser has claimed in his testimony that his specification 


le diaphragm. 


contained a description and claim for an adjustab 

The observations of the examiner who rejected such a claim and 
the testimony of Mr. Morgan, p. 107 as well as inspection, would 
seem to settle the question against Rosenwasser’s assumption. 

If a diaphragm can be made a part of the claim by legal construc- 
tion, why not the cloth, or paper, and which is to be supplied ? 

In this case Rosenwasser has assumed the rGle of a German and 


also set himself up as a mechanical expert. 


English scholar, and has 
He has endeavored by straight swearing to avoid the force and effect 
of the defendants evidence. 

In his deposition printed on p. 135 et seq., he undertakes to show 
his knowledge of the German and English languages and to discredit 
the translation from Geiger produced by the defendant. 

It is true that different translators may be expected to express 
themselves differently, but in this case, by translations of the same 
passage on pp. 136, 137, 150, I51, 212, 131-134, 215-218, by Ros- 
enwasser, roebel and Heipe, Rosenwasser is shown to be unable to 


translate the same passage twice alike, and a comparison of Rosen- 


ere are no dit- 


- 
—_ 
ow 


, .” a 1’ > ’ , < 1 , | 
wasser's, Froebel’s and Heipe’s translations show that 
< . . " + ‘ ] ; . . 
ferences which convey to the mind contrary impressions, although the 
iorms of expression cditter. 
Rosenwasser is shown to be nearly two hours in translating three 
Da ‘c f loa c thaw ¢ cy . 
Dales Of AlS MMotis#er (ONLUC. 
He spent many hours in undertaking to show defects in det 
+ > ” on . . } he . sa + + | . | | * ‘% — » + +} + i, ] 7 > * . ~ 
LNt S transiation, but this detendant submits tha froevpeil S tranSia- 
7 ’ *» . . ‘% . } .* om . . . .. . - ¢ . , ' . Ts. 
yp. 131-134, Introduced by complainant, supports the correct- 


ness of detendants as does the testimony o Kossenwasser, PP 


il. 


he ramshen fy net device whitch i. 2 “44 Alan sof Rosen or }, . 
i fhe Fa Liidil Al (Lj}le { c¢ lle —" All fl Lite COM) tiith I}i LUSe ie WSS e} 4ia@S 


: a | - -ee . P . seen Ana . : . Lares oe ‘ Ie , 2 ’ 
patented, was patented or described in some printed publication prior 


to (us supposed invention or discovery, 

The precise combination and identity Of torm being $O clearly 
shown in the two editions of Geiger’s Pharmacy before alluded to, 
we at once call the attention of the Court to those works, p. 157 


et seq., and to the plate in Ex. 12. 
, 2 | , P , = . , . *. . as ? 
[he detendent furnishes the translation Ix. I4a, p. 215 et seq. 
: . 4 } : . . S aol . . - a ' 3 . ° : — y 
Concerning this transiation which Neitsch de res iS COFTect, tne 
) — a 
Rosenwasser, has given n 
’ . ? . toe . “7 . on | : . . ; 77 na , . ' ; ' ° “ oa 
riis testimony in this regard is calied to the notice of the Court. 
= » ’ j y _ + igo _ . < rf | ‘ :¥ ’ + " . . ‘ = on Bis 
Bit Simliarity of these Gevices 18 made Cical Vy tne very inteill- 
| : . 
ent remarks of Mr. Morgan, the expert, in relation to the corres- 


pondence between the mecnanism specined tnerein and that set forti 


— . las " ¢” ; ; . vs" >? wy , so 2 cs >” ‘< ’ 
1 complainants patent. » eC p. QI et seq. > ilso Berry's ‘testi- 
- ‘ - 
. > , 
Th) my) pp. La 4 
r *} , ] : te ee ' + + | ] + : - a _ ry : _  « 
[here is no better way to prove that the description in Geligers 


| : _ 9 & nal : — : : - ‘ 
WOTK 1S sufficient to enabvie one skilled ith tf iT i oO make and use 


7 
7 


| ~ | ‘ } — sfeace » ] _— ‘ ] . > — 
the device, than to make a practical test by submitting the descr 


} ne oe athe ~~ . . , - . 
tion to a workman with directions to make such a device as 18S des- 


In the case of Plimpton v. Malcolmson, 3 Chan. Div., 531, such a 
test was made. The workman should not be one of the most skillful 
in his trade, but an ordinary, fairly accomplished workman, perhaps 
such as we designate by the word journeyman 

Ex. 16, which is a copy of defendant’s translation t4a, and a 


rough pencil copy from the plate in Ex. 12, were given to George L. 


Hill, who resides at Phillips, a country village in Maine. His depo- 
sition on p. 83 et seq., and the product of his work, Ex. 15, will con- 
vince the most skeptical that the description is sufficient to enable 
even an unlettered man to construct the apparatus described. Ex 


» 9% 


I 5, a percolator which I fill consi ructed, does credit to the skull 


of the workman. The devise is a practical one The identity 
of complainant's device in all its essential parts’ with that de 
“ at J . i 8 an — es ele — 7 . rly how } "7. > >a , 7 + rT} rt 
SCTLDC( In rele? i » WOTK LS Cicdii ' Sil Vi} iy iti ce 1mMin Lit i { 


this apparatus and the testimony of Mr. Morgan p. 95 as well as by 
the testimony of Adolph F. W. Neitsch, p. §7 et seq., and Berry 
pp. 42, 43- Mr. Neitsch testifies that the books were on sale in this 
country many years ago, and also that the apparatus t 


, leasl } s - 
° Reals 1< | resse, contamed 


~ 


described as Beindorfs’ Modification of tl 
all the parts and principles of the complainant's alleged invention. 
Mr. Paepke, complainants witness, testifies, p. 123x49, that the only 
difference in the exterior in Rosenwasser’s device and the Realsche 
Presse is, that the ends of the Realsche Presse were a little more 
conical. 

The English patent granted Edward Loisel, Nov. 10, 1854, Ex. 6, 
shows an apparatus combining all the essential elements of complain- 


ant’s alleged invention, See Berry, p. 41, int. 26 


[he attention of the Court is also called to the several publications 


r 


° ) ‘ ’ 


- ’ . . » : , 
already reterred to, in the part of this brief relating to the state of 


; | ~ ’ 4 oa 4 . . . b+ . .1 ] 
the art, and to the testimony of witnesses as there cited. 


af cain : Dae lswmaenwneesny 4 . J - it senile , . : 
lhe complainant LV OSEVLWUASSE) ids Mov il Lhe Uj inal ANua first dN- 


° ‘ ; y . . : , 
ventor or discoverer of any material and substantial part of the thine 
pate nted by his letters pat ui. 


In considering this alleg 


ition many of the citations already made 


are directly in point. 


The defendant, Mr. Berry, is a man of education and ability, as his 
deposition shows. He ly iS ma le a stu ly of the S( ience of pharmacy 


and understands thoroughly the theoretical and practical parts of his 
profession, and is well read in all the publications relating thereto. 
He does not now, and never has claimed as new, the combination of 
an elevated reservoir and a tube, flexible or otherwise, with a perco- 
lating vessel. Such a device for the purpose of obtaining pressure 
upon the substance to be percolated is, as has been hereinbefore 


shown, old and well known to all the world. 
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The attention of the Court is next invited to Exhibit ro 

This apparatus was constructed and used by Mr. Berry in 1878 
(p. 40). 

+ °c . ] — 1] +]. * a T _ _- ] - i 13 sall , ’ . - x ee 

It is subSstantialiv the same in principie aS tfie mOuUlLaA YS percoiator, 

he ed wit! ‘column of wate lescribed in the U. S. Di 
when used with a column of water, as described in the U. S. Dis- 
pensatory. 

As compared with the Rosenwasser device, aside from the inter- 
nal arrangement of the diaphragms and some improvements in the 
forms of the vessels as mentioned by Mr. Berry on pp. 40 and 41, 
every essential claim of Rosenwasser appears to have been antici- 
pated in this Exhibit 10. It is a better and much more practical 


wail ‘ a? > — . Pm 
apparatus than Rosenwasser s. 


i ‘ 


xcept in the arrangement of the diaphragms the exh 
: . io 4 * oo ] > nent 7 ) ; ] — } ° 
1ts essential pa&rts aS COMVDINCC, tne Reals ic | rOSse aS GeCscrived 1n 
gle Oe ee ae er o P nt tind 

Greigel s Pharmacy and used by Neitsch 


Berry, pp. 41-44. 


wry? Po ory ‘ > 
Morgan, pp, 87-90, 91, 92, 94. 
4 1d mbr vo. 47 > . , “oy ™ } " , + + 4 ~ on | a 4 
ang @mobdraces the entire Comopination iinea In Complamants 
patent, (Morgan, p. 94 bottom of page). 
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[his device ditiers from the defenda > apparatus Snown as HK xhibit 


: ’ : > - ’ Yor er) 7 ls . > i ‘ - } 
G, only in the arrangement, adjustment and Operation of the 
- ] 
diaphragms. 
we Sy ™- : : Pew s+] — PT on , : 
If Exhibit G is identical with complainants’ apparatus as patented 
‘ +} . . - — bos ‘ 4. 1 7 he - " , + 
aS tne COMplialNnantS assert, en XN TO 1S aiso ident 
"T"1. sa *wvhihtrt ‘ ‘ } . 4 | } | » § 
This Exhibit 10 constructed and used by the defendant In 1676, 1S 
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proved to nave peen so constructed ans Dubdiiciy used DY the defen 
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dant at Biddetord. M lI , one pelore LOsenwasser appilea tor his 
, : 
seit ‘ ‘ ; 4 
J tent, D\ ine restil a.raiiy } Be, 1) 13, i . i 
. . 1% 
Dr. H. E. Hill, pp. 67, 68 
Geo. R. Ricker, p. 73 
TCU X- INICKCT, p. 73 
+ 
Charles Seigmond, p. 75 
> ew . . a6 as 
Edward E. Swett, pp. 79-83. 
i j 
. : ' 
Dr. C. J. Emery, p. 106. 
Rosenv ee ry? ly + " ‘ ' ] 
LOsenwaSsSecr®r §S app LTLO Was wed ViAV 2] LOSS! x [oO was 
| ] ‘ ] P a 
used by the defendant in 1878 


In reply to these witnesses, William E. Emery, p. 161 and Edwin 
U. Blackstone, were produced by the complainants. Both of these 
‘ } 1, 7 


witnesses were discharged by Mr. Berry from his employment because 


they were dishonest, unsteady and untruthful. Mr. Berry and Wil- 


liam ) 
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_ Poe , 4%. 1 , +34 , 7. 
Moran, p. 187, in addition to the other witnesses last above 
referred to, settle this point beyond any question 
LJ ? Ti re | cy +t I . all . ~¢] 7 rss +; 1 R >| +4, << 4 
Jpon this showin tne alleged invention of NOsSenwasser Was 
ot ‘ +] —_ af. , athare at lain: .” 
anticipated ong since, Dy tae invention of others an complainants 
patent 1S VOId. 
LV 
* 
Lhe QiLeé Qli hl of Lufrin rement cel oul 247i Lite COT Di i 4 444 bill is not 
” * : r 
S if 5 4 77 Ali s 
6 i: . — . & . ao 3a _ ca amr —? ; _ or . 
| l@ answer in this case Is re SPONSIVéE and at nies li No CTIi« nt. t 
} ] 1. _ ae tim ce ’ ee SP | 
has been shown that the complainants comobinal was not tne 
. , , a : . 
invention of Rosenwasser and that his letters patent are void. An 
—; “Tt ’ ry nat. > } , ‘ 7 . ry : ; | 1, 4 4 : 
infringement is the use of a thing invented and secured by a valid 
patent. 
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of Counsel. 
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